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CALCUTTA. HIGH COOKT. 

Appeal from Appellate Decree Nu. 1895 

ok 1915. 

February 13, 1917. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Richardson. 

Sreemati AKLYANNE8S A and others — 
Defendants—Appellants 

versus 

ABDUL GANl SADAG AR—Plaintiff — 

Respondent. 

Heiujul Land Revenue Sale* Act (XL of 1S*)9^, s. 37 
—**f‘i ifi iTi'irTniMii '"aak witting prior to lease — 

Appeal , second — Abatement of suit, no issue framed as 
to — Affidavit by person who does not know Court lunyu- 
aye, value of. 

A tank existing prior to the defendant’s lease is not 
a “protected interest” within the 4th exception to 
section 37 of Act X[ of 1859. [p 2, col. 2 ] 

The question of abatement of a suit, which was 
raised in the written statement of the defendants 
who wore substituted in the place of a deceased 
defendant but as to which no express issue was 
framed, cannot be allowed to be raised in second 
appeal, [p. 2, col. 1.] 

An atUdavit as to what was argued in a case, 
sworn by a person who did not know the language in 
which the argument was made, is worthless. [p. 2, 
col. 1.] 

Appeal against the decree of the District 
Judge, Chittagong, dated the 9th June 1915, 
affirming that of the Officiating Munsif, 
Chittagong, dated the 12th September 1914. 

Babu Probodh Kumar Dass , for the Appel¬ 
lants. 

Babu Chandra Sekhar Sen , for the Respon¬ 
dent. 

JUDGMENT. 

A Fletcher, J.—This is an appeal from a 
decision of the learned District Juige of 
Chittagong, affirn^in? the decision of tie 
Munsif of the sam? pi io.e. The plaintiff 

1 



brought the suit to recover possession of 
certain lands on the annulment of an en¬ 
cumbrance. Both the Courts below have 
decided the case in favour of the plaintiff. 
The present appeal has been brought by 
some of the defendants, and the first point 
that has been raised is as to whether the 
Courts below ought not to have found that 
the suit had abated and no proper case had 
been made for setting aside the abatement. 
The facts are these:—The suit was instituted 
on the 18th April 1911. In June 1912 
the original defendant No. 5 died. On the 
19th June 1914 the plaintiff applied to sub¬ 
stitute the heirs of the deceased defendant 
No, 5 and an order was, accordingly, made. 
That order was, however, made ex parte. 
After that the substituted defendants applied 
for and obtained further time in order to 
file their written statement. In their written 
statement they did raise the case that the 
suit had abate ! and no grounds had arisen 
for setting aside the abatement. But when 
the issues were settled, no express issue was 
framed as to whether a case entitling the 
Court to set aside the abatement had or had 
not arisen. The evidence which lay in a 
very small compass on the plaintiffs’ side 
was to the effect that the defendant No. 5 
died in Rangoon and that the plaintiff did 
not know of the death earlier. The evidence 
on the defendants* side was practically nil. 

In the course of his judgment on the issue 
as to limitation the Munsif did make some 
remarks that are said to have reference to 
this pnot. But that do?3 not appear to 
be so. It is also a m>3t important matter 
that in the judgment of the learned District 


Judge,) no reference is made to thjfLinatte 
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at all. It is said on an affidavit made by 
one of the parties, whose name I have for¬ 
gotten but who describes himself as the son 
of late Sanaulla and who does not know a 
word of English and had had the affidavit 
interpreted to him and signed his affidavit 
after an explanation in the Vernacular, that 
the learned Judge totally misapprehended 
the case, and that this point was raised and 
pressed; and this deponent states that, al¬ 
though he is unaware of the language of 
the Court, he knows all these facts of his 
own knowledge. A man who can state that 
must have got an elastic conscience; a man 
who does not know the language of the 
Court obviously cannot know these facts of 
his own knowledge. I may as well pledge 
my oath that I who am ignorant of the 
Bengali language understand what two 
Bengali gentlemen speak in their own langu¬ 
age. It is quite clear that this affidavit is 
a valueless affidavit and no attention ought 
to be placed on it at all. The point now 
made is that it was the real point in the 
case and must have been taken in the lower 
Courts. I am not satisfied that it was so. 
If it had been raised and if a proper issue 
had been framed on it, then the plaintiff 
having stated that the defendant No. 5 died in 
Rangoon would have produced evidence 
which might have satisfied the Court that 
he did not know and could not have known 
of the death of the defendant No. 5 before 
the date on which he first came to know of 
it. It is no use keeping such a point aside 
to be raised in second appeal with a view 
to get the case remanded and re-tried on a 
further issue. But the point must be raised 
and taken at the outset and an issue framed 
on it. 

The next point is that the learned Judge 
has altogether made a mistake about the 
case that he had to try. A certain dag , 
as is called, of the property sought to be 
recovered bears the number 746. It consists 
of a tank. It is quite true that that tank 
like other tanks usually has banks, because 
it is impossible to dig a tank on the ground 
without having taken out a certain amount 
of the earth to contain the water and also, 
if one so wishes, to enjoy the fish. Other¬ 
wise, unless one gets some of the improved 
and modern forms of locomotion to reach 
the tank he must have to walk to and from 


the tank so as to enjoy either the water 
or the fish. It is quite obvious that it wa3 
not in the contemplation of the parties 
with reference to property valued at Rs. 20 
only that the parties should reach this tank 
by any of the more modern methods of 
locomotion. It has been found that dag 
No. 746 is a tank. It is a tank no doubt 
and it is a tank existing from before the 
defendants’ lease and, on the authorities of 
this Court, such a tank is not a protected 
interest within the 4th exception to section 
37 of Act XI of 1S59. That gets rid of 
the second point. 

The third point is that there was a lease 
held by the defendants. The document was 
not put in evidence. The Judge said that 
he must do the best he could without the 
document as the defendants failed to give 
it in evidence. The appellants now say 
that they ought to have been given some 
time to produce the document. They hacu^ 
some time and a good deal of time too. I 
do not see any reason why they should 
have any further time and it is not a 
matter that should be raised in second 
appeal. 

In the result the appeal 
be dismissed with costs. 

Richardson, J.—1 agree. 

Appeal dismissed.. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1356 ok 1916. 

January 22, 1917. 

Present :—Mr. Justice Chevis. 

FAKIRA AND OTHERS—DEFENDANTS- 

Appellants 

versus 

PIR BAKHSH AND ANOTHER—PLAINTIFFS—• 

Respondents. 

Civil Procedure Code (Act V oj 19089, ss. 11, 47_ 

Decree based on compromise, construction ot—Suit for 

possession of land already decreed, whether competent _ 

Decree-holder, remedy of. 

A decree based on a compromise in a declaratory 
suit to the effect that the plaintiff is to get possession 
of certain land is a decree for possession. The mere 
tact that the word “ dakhilyabi ” does not occur in 
the decree is not enough to alter it from a decree 
for possession into a declaratory decree, [p. 3, col. 2.] 

A suit for the recovery of possession of land 
aheady decreed is not maintainable; the only remedy 
of the decree-holder being the execution of the 
decree, [p. 3, col. 2.] 
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Second appeal from the decree of the 
District Judge, Attock, at Campbellpur, 
dated the 25th February 1916, affirming 
that of the Munsif, first class, Campbellpur, 
dated the 16tb June 1915, decreeing 
plaintiffs’ claim. 

Mr. Nand Lai, for the Appellants. 

Mr. Saunders , for the Respondents. 

JUDGMENT.—The genealogical tree is 

SHARFA 

r i-1-i-'i 

Klianbeg Fakira. Fattu, Muhammad Ahmad 
| D. S. P. = 

Muhammad Musainmat 

Azim Nurbauo. 

I. 

Amir. 


r 

r. i 

Dulla. Gama. 

r 

r 'i 

Pir Bakhsli. Sharfa. 

The dispute is as to part of the 
estate of Fattu, which comprised over *1,000 
kanals. After his death it appears that 
his widow Muscmmat Nurbauo made some 
alienations in favour of some reversioners, 
so Dulla, Pir Bakhsh, Sharfa and Gama 
sued for a declaration that ber alienations 
should not affect their reversionary rights. 
This ended in a compromise by which 
it was agreed that the then plaintiffs 
were to get 160 kanals at once—Dulla 
and Gama to get 100 kanals , and Pir 
Bakhsh and Sharfa 60 kanals —and to give 
up their claim to the rest of the land. 
Decree followed on 23rd November 

1910. 

Later on oarae litigation in which 
Sharfa, who was a minor at the time of 
the former suit, sued to get the decree 
set aside. This case came up to the 
Chief Court, but Sharfafailed to get the decree 
set aside. 

Theu Pir Bakhsh and Sharfa brought this 
suit for possession of the 60 kanals which 
they were to get under the compromise. 

The lower Courts have decreed the 
claim, overruling defendants’ contention 
that plaintiffs should have sued out execu¬ 


tion of the former decree and that a 
fresh suit for possession does not 
lie. 

Defendants appeal to this - Court. 
I think their appeal must succeed. Though 
the plaint in the former suit was only 
for a declaratory decree, the compromise 
shows clearly that plaintiffs were to get 
possession of the 160 kanals at .-once, and 
the decree, which was simply for 160 
kanals of land according to the com¬ 
promise”, is clearly a decree for possession 
and not merely a declaratory decree. The 
mere fact that word ‘ dakhilyabi” does not 
occur in the decree is not enough to 
alter it from a decree for possession into 
a declaratory decree. Plaintiffs should 
have executed their decree. I hold that 
they cannot bring a separate suit to get 
possession. 

I accept this appeal and reversing 
the decision of the lower Courts, I dismiss 
the suit. But as plaintiffs are clearly 
entitled in equity to the 60 kanals I 
leave the parties to bear their own costs 
in all Courts in this suit. 

Appeal dismissed. 


ALLAHABAD HTGH COURT. 

First Civil Appeal No. 187 of 1915. 

April 5, 1917. 

Present :—Mr. Justice Piggott and 
Mr. Justice Walsh. 

MANGALI LAL and others— 
Plaintiffs — Appellants 

versus 

ABIDYAR KHAN and others— 
Defendants—Respondents. 

Registration Act (XVI oj 1908,), s. 28 —Evasion of 
Registration Law^Property included fictitiously in 
sale-deed jor purposes of registration — Sale-deed, validity 
of. 

Where an item of property of little value not 
belonging to the vendor is included in a sale-deed 
in order to give jurisdiction to a Registration Officer 
to register the sale-deed, the sale-deed is invalid 
and does not pass any title to the property purported 
to bo sold thereby, [p. 8, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Pilibhit. 
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Dr. S. M. Sulaiman , for the Appellants. 
Messrs. B. E. () Contr , Abdul Raooj and the 
Hon’ble Dr. Tej Bahadur Sapru , for the Re¬ 
spondents. 

JUDGMENT.—The suit out of which this 
appeal arises is based upon the following 
state of facts. 1 here was a lady named 
Naushani Regain, who died as long ago 

as the ‘24th of November 1900. On 
the findings now before us we must take 
it that she left two heirs to her estate 
under the Muhammadan Law; one was her 
husband, Ahmad Husain, and the other 
was a distant cousin named Abdul Wahid 
Khan. The pedigree filed with the plaint, 
the accuracy of which may be taken as 
established, shows that Abdul Wahid Khan 
was the son’s son of one Ali Muhammad 
Khan and that Naushani Begam *as the 
son’s daughter of another son of the said Ali 
Muhammad Khan. The relationship was 
thus a distant one, and this alone might 
account for the fact that Abdul Wahid 
Khan did not find it easy to enforce his 
claim to a share in the estate of the deceas¬ 
ed lady. It further appears from this 
record that the legitimacy of Abdul Wahid 
Khan was contested by other members of 
the family. So far as the record before 
us goes, we must take it that in the 
present litigation Abdul Wahid Khan’s 
legitimacy is established; but it is a point 
of importance in the history of the case 
that Abdul Wahid Khan’s legitimacy was 
at one time contested. It would appear 
that, as a matter of fact, Ahmad Husain 
succeeded in taking effective possession of 
the entire estate of his deceased wife. He 
has since been dealing with it as owner 
and has made a number of transfers. 

Abdul Wahid Khan himself never attempted 

to bring his claim to the adjudication of 
a Court of Law. On November the IStb, 
1903, he executed a deed of sale which 
is the document of title on which the 
present suit is based. By that deed Abdul 
Wahid Khan purported to convey to the 
present plaintiffs his rights in the estate 
ieft by Naushani Begam. A specification 
of that lady s estate and of the property 
purported to be conveyed was appended to 
the sale-deed. Ihe consideration was stat. 
ed at Rs. 5,000, of which R g . 100 had 
been paid in advance and R g . 4,000 were 
formally banded over to Abdul Wahid 


Khan at the time of the registration, 
while a sum of Rs. 900 was retained for 
the time being by the purchasers, under 
a covenant to pay it later on when they 
had succeeded in obtaining settled posses¬ 
sion over the property conveyed. We may 
note at once certain facts bearing on the 
principal question now before us for de¬ 
termination. The whole of the immoveable 
property which formed part of the estate 
of Naushani Begam, and which purported 
to be conveyed by the sale-deed of the 
18th of November 1903, was situated in 
the District of Pilibhit. In the ordinary 
course of things a deed of sale in respect 
of that pioperty required to be registered 
before the Sub-Registrar of Pilibhit and 
registration in any other office would be 
invalid under the provisions of the Indian 
Registration Act. The sale-deed in question, 
however, was registered before the Sub- 
Registrar of Bareilly. This was done on 
the strength of a certain detail appended to 
the said deed. The important words are 
the following: — “l include,” sayr Abdul 
Wahid Khan, in this sale a ruined house 
with the land appertaining to it, bounded 
as below, situated in Naqsha Bandan Mohalla 
in the city of Bareilly, which 1 purchased 
from Syed Sher Ali under a sale-deed, 
dated the 3rd of September 1903,” In 
the specification at the foot of the deed 
the boundaries of this house situated in the 
above-mentioned quarter of the city of 
Bareilly are set forth. In the suit as 
brought a large array of defendants was 
impleaded. Ahmed Husain, husband of 
Naushani Begam, was dead and his heirs 
were impleaded as defendants of the first 
party. Abdul Wahid Khan w r as alive at the 
date of the institution of the suit and was 
impleaded as defendant No. 3. He died while 
the suit was pending in the Court helow and 
his heirs were brought on the record. The 
remaining defendants consist of transferees 
of different portions of the property under 
conveyances executed by Ahmed Husain or 
his heirs. In the suit as brought all the 
property set forth in the deed of the 18th 
of November 1903 was claimed, including 
the alleged “ruined house” in the city of 
Bareilly. Abdul Wahid Khan did not 
defend the suit and he was presumably 
the only person interested in this particular 
item of property. The defence set up by the 
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other defendants, however, happened to raise 
the question whether Abdul Wahid Khan 
had even been the owner of any such pro¬ 
perty in the city of Bareilly as was 
specified in the sale deed of November the 
18tb, 1903, and sooner than produce even 
prim a facie evidence on this point the plaint¬ 
iffs elected to abandon this part of their 
claim. 

The defence set up by the other defend¬ 
ants raised two essential points and a 
number of questions of detail. One of the 
essential questions raised was the legitimacy 
of Abdul Wahid Khan and we must treat 
that point to have now been decided in 
favour of the plaintiffs. The other essential 
point was the validity of the plaintiffs’ 
document of title, the sale-deed of the 
18th November 1908. Before taking up 
this question it is worth while to mention 
the questions of detail which were raised 
regarding certain items of property claimed. , 
In the plaint as drafted the most important 
item of property was a zemindari share in 
a village, named Parasi or Parsea, in 

Pilibhit District. The question of this 

property is still in issue now before U3 

in appeal. The second item specified was 
a zemindari share in a village called Man- 
pur Jalalpur in the same district. This 
property seems to have now pissed into 
the ownership of certain persons, two of 
whom are Niranjan Singh and Janak 
Singh, impleaded as defendants Nos. 7 and 
8 in the plaint as filed. In this Court 

there has been some difficulty abjut the 
service of summons on these two, and 

sooner than persevere in this matter the 
plaintiffs have elected to abandon the appeal 
against Niranjan Singh and Janak Singh. 
This means that they abandon their claim 
as regards the greater part, if not the 
whole, of the second item. In the view 
we take of the case it is not necessary 
for us to determine how much the# abandon¬ 
ed; but we note the fact. The third 
and fourth items specified in the plaint 
were small parcels of land described as 
maqruqa property” in a village named 
Desnagar. A.s regards one of these parcels 
of land there has been a finding that it 
never belonged to Naushani Begam, and this 
finding is not contested before us in appeal. 
With regard to the other parcel, the finding 
of the Court below is that it did at one 


time belong to Naushani Begam, but she 
conveyed it to her husband by a deed executed 
shortly before her death. The question of the 
validityof thisalleged transfer is incontroversy 
in this appeal and we note the fact, al¬ 
though it will not be necessary for 
us to determine it. The next item of property 
concerned, specified in the plaint, is three 
houses situated in the town of Pilibhit. The 
Court below has found that these houses 
formed no part of the estate of Naushani 
Begam. This finding has been contested 
before us in appeal; but if it were neces¬ 
sary for us to determine it, we should 
have no hesitation in holding on the evi¬ 
dence that these houses, as described in the 
plaint, are not proved to have belonged 
to Naushani Begam. The last item of 
property specified in the plaint is the alleged 
“ruined house” in Bareilly the claim to which 
was abandoned. 

Having said this much by way of ex¬ 
planation, we return to the principal ques¬ 
tion in issue, viz., the validity of the plaint¬ 
iffs’ document of title. That there was in 
the present case an attempt to evade the 
provisions of the Indian Registration Act, 
by including in the deed of sale a purely 
formal transfer of an item of property to 
which neither the vendor nor the vendees 
attached substantial value, is beyond ques¬ 
tion. The motive which actuated Abdul 
Wahid Khan and the present plaintiffs in 
adopting this course is a matter for in¬ 
ference only. Abdul Wahid Khan died be¬ 
fore he could be called upon to make any 
statement in Court. Evidence on the point 
has been given by Slier Ali, the alleged 
former owner of the * ruined house,” and 
by the plaintiff Nadir Husain. Sher Ali 
seems to have fenced a good deal with the 
questions put to him. He certainly tried 
to convey to the Court a belief that Abdul 
Wahid Khan had purchased the site in ques¬ 
tion from him with the bona fide intention 
of building a house thereon and settling 
down in Bareilly. It may be noted that 
he was in fact a resident of Pilibhit. Sher 
Ali was compelled, however, to make a 
number of admissions which show that this 
statement on his part was quite unreliable. 
He seems to have acted as a broker be¬ 
tween Abdul Wahid Khan and the present 
plaintiffs in the matter of the sale, a id 
no doubt he had some objecc to serve in 
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bringing about that transaction. lie had 
to admit that Abdul Wahid Khan never 
took effective possession of the site in ques¬ 
tion or made any attempt to build a house 
thereon, and as a matter of fact he pro¬ 
ceeded to sell it to the plaintiffs by the 
deed of the 18th of November 1903, as 
already noted. The plaintiff Nadir Husain 
was more straightforward in his evidence 
and made statements which show clearly 
enough, up to a certain point, what the 
meaning of this transaction was. He says 
that Abdul Wahid Khan complained to him 
that his relatives at Pilibhit were oppress¬ 
ing him, or bringing pressure to bear on 
him, or keeping him under their thumbs. 
The expression used in the vernacular is a 
vague one of which the last expression 
seems the best translation into idiomatic 
English. He added that his intention in 
purchasing this ruined house” in the city 
of Bareilly was that he might thereby 
cause a suit to be instituted” against the 
aforesaid relatives. The long and the short 
of the matter is that Abdul Wahid Khan 
was anxious to execute a conveyance of the 
Pilibhit property, in the hope of thereby 

a litigation started against Ahmed 
or other members of the family, 
the same time he did not wish 
these persons tu have any opportunity of 
getting to know of the execution of the 
deed. Whether he was afraid of their re¬ 
monstrances, or did not wish to have the 
question of his legitimacy at once raised 
by the institution of a declaratory suit, we 
can only conjecture; but it is clear fron 
Nadir Husain’s own admissions that th< 
motive for this juggling with the Registratioi 
Law was to keep the matter secret as long 
as possible from the persons residing a 
Pilibhit who had an interest in the pro 
perty of the deceased Naushani Begam. Nov 
the question is whether in this attemptec 
juggle with the Registration Law the plaint 
iffs have not gone too far and have not 
as a matter of fact, accepted a deed oi 
transfer which is void for want of W 
registration. Of course, if Abdul Wahid Khar 
was on the 18th of November 1903 th 

h0Ha owner of a parcel of land with 
runied house thereon in the city of Bareillv 
and the transfer of this land uo • 5 

faith included in the sale-deed of the" 18th 


getting 
Husain 
and at 


November 1903, it being the intention of 
the parties to the transaction that the 
ownership of this land should pass from 
the vendor to the vendees, the mere fact 
that the immediate object of this trans¬ 
action w r as to obtain a legal warrant for 
the registration of the sale-deed at the 
Bareilly office, instead of the Pilibhit office, 
would not invalidate the transaction. The 
question, however, is whether there was as 
a matter of fact any bona fide transfer of 
any property in the city of Bareilly, or 
within the jurisdiction of the Sub-Registrar 
of Bareilly, effected by this particular sale- 
deed. With regard to the case-law on the 
subject, the point has been very ably argued 
before us by the learned Advocates on both 
sides. A number of cases have been re¬ 
ferred to us, two cases of our own Court, 
one of the Calcutta High Court and one 
case decided by their Lordships of the Privy 
Council. 1 he cases of this Court are Jagan - 
nath v. Ram Nath (1) and Bansraj Singh v. 
Rajbans Bharthi (2). The Calcutta case is 
Burna Chundra Bakshi v. Nobin Chandra 
Ganpopadhya (3). The Privy Council case is 
Harendra Lai Roy v . Han Dasi) Bebi 
(4). The argument before us has centred 
principally around this last judgment. 
Different passages in the same are relied 
upon by the two parties. On behalf of 

the defendants-respondents reliance is placed 
upon certain passages in the judgment, 
especially on the paragraph on page 989 com¬ 
mencing with the words:— “But the point 

T • A » upon broader 

g , rounds .- ln which stress is laid upon 

the inadmissibility of a purely fictitious 

™T Sfer 1° gIve J urls< ^i°hion to a Registration 
Office. On behalf of the plaintiffs-appellants 

stress is laid on other passages of the same 
judgment, and also on the decision of the 
Calcutta High Court, dealing principally with 
the question of the burden of proof. It does 
not seem to us that this matter of the burden 
of proof is really vital in the present case. 
Undoubtedly the defendants to thepresentsuit, 
who were challenging the validity of the plaint- 


™ me. uas. 5* 12 A. L J. 913. 

(2) 24 Ind. Cas. 451; 12 A. L. J. 918. 

(3) 8 C. W. N £62. 

° as ' 637 : 41 C - 972; 27 M. b. ‘J. 80; 
(1914) M. W. fs. 462; 16 M. L. T. fi; 18 C. W. N. 817; 

” W K7) 484 ’ 16 B ° m " L K ’ 40 °’ 12 A ' L ' J ' 774 i 1 
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iffs’ document of title, were under an obliga¬ 
tion to satisfy the Court that that document 
was invalid by reason of defective regis¬ 
tration. This point seems to have been fully 
appreciated by the Court below. Both parties 
led evidence in the case, the plaintiff Nadir 
Husain giving his own evidence and the 
witness Sher Ali being also examined as 
already stated. The real question is what 
are the conclusions of fact which the Court 
is justified in drawing from this evidence. 
One point which emerges with great 
clearness is that this parcel of land (admit¬ 
ting for the sake of argument that there is 
in the city of Bareilly a parcel of land 
situated within the boundaries stated in the 
sale-deed of the 18th of November 1903) 
was practically valueless. It is supposed to 
have been sold by Sher Ali to Abdul 
Wahid Khan for Rs. 50. Abdul Wahid Khan 
never attempted to make the slightest use 
of it, nor did the present plaintiffs. The 
circumstances under which the plaintiffs 
have now abandoned their claim to this 
land have been already noted. The next 
question which arises is whether Sher Ali 
was really the owner of any land falling 
within the description given in the sale- 
deed and whether there was a valid and 
effectual conveyance of this land by Sher 
Ali to Abdul Wahid Khan. It may be 
true, in a certain sense, that the burden of 
proving that the document was invalid for 
want of proper registration was on the 
defendants; but the defendants cannot be 
expected to prove a negative by direct 
evidence. The plaintiffs undertook to show 
that Abdul Wahid Khan was in fact the 
owner of this parcel of land on the 18th 
of November 1903, and the conclusion we 
have come to is that the plaintiffs certainly 
failed to prove this. According to Sher 
Ali’s oral evidence, if that evidence is to 
be believed, the parcel of land consisted 
of a ruined house” standing on a plot of 
land adjoining Sher Ali’s residential house. 
It is said to have been conveyed by means 
of an unregistered sale-deed dated the 3rd 
of September 1903. No such sale-deed 
was produced, and the explanation of the 
plaintiff Nadir Husain as to the disappearance 
of this alleged document does not sound con¬ 
vincing. In any case, the existence or other¬ 
wise of an unregistered deed of sale would not 
be of vital consequence in the case, because 


title to immoveable property could not be 
conveyed merely by such unregistered deed. 
The plaintiff’s case is that title was conveyed 
by Abdul Wahid Khan’s payment of Rs.50 
to Sher Ali and by Abdul Wahid Khan’s 
taking effective possession of the land transfer¬ 
red to him in return. We are unable to 
conclude from the evidence before us that 
there was any such effective sale by delivery 
of possession, even supposing that the evidence 
on the record is such as to justify the 
conclusion that Sher Ali was the actual 
owner of a parcel of land answering to 
the description in the deed of November 
the 18th, 1903. According to the plaintiffs’ 
evidence the site in question is now a plot 
of waste land, somewhere by the roadside 
in a part of the city of Bareilly, whose only 
occupants are stray dogs and birds and casual 
passers-by. On the whole the evidence, to 
which we 1 ave given our best consideration, 
justifies the conclusion arrived at by the 
Court below as to the invalidity of this 
document. The parties to the sale-deed 
of November the 18th, 1903, set out to evade 
the clear provisions of the Indian Registra¬ 
tion Act and in attempting to do so they 
seem to have overreached themselves. 
Sher Ali was not going to transfer property 
of any appreciable value to Abdul Wahid 
Khan, and consequently the arrangement 
was come to that the theory should be put 
forward that a transfer had taken place 
between them of something or other which 
was of no value whatever. It is quite 
beyond question that on the evidence on this 
record it could not be found affirmatively 
that Sher Ali was the owner of the parcel 
of land alleged to have been sold by him 
to Abdul Wahid Khan, or that Abdul 
Wahid Khan had become legal owner of the 
said parcel of landiwhen he purported to convey 
it by the deed of November the 18th, 1903. 
On the contrary, under all the circumstances 
of the case, and making due allowance 
for the position of the parties and the 
opportunities which they respectively had of 
producing evidence in the Court below, the 
finding appears to be justified that on the 
18th of November 1903, Abdul Wahid 
Khan did not own or possess in Naqsha 
Bandan Mohalla in the city of Bareilly 
any such item of immoveable property 
as that which he purported to transfer 

under the deed of November the 18th, 1903. 
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From this conclusion it necessarily fol¬ 
lows that the inclusion cf this item of 
properly in the aforesaid sale-deed was a 
purely fictitious use made of it, in cider to 
a fraudulent evasion of the Registration 
Law. We affirm the finding of the Court 
below that the plaintiffs hold no valid docu¬ 
ment of title in respect of the property 
claimed by them. Their suit was rightly 
dismissed and we dismiss this appeal with 
costs, including fees on the higher scale. We 
allow three sets of costs to the respondents, 
one set to those represented by Dr. Sapru, 
another set to those represented by Mr. O’ 
Conor and another set to those represented 
by Mr. Abdul Raoof. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 38G3 

of 1914. 

April 4, 1917, 

Present: —Mr. Justice Richardson and 
Mr. Justice Walmsley. 

TILAK BRITTIAL— Plaintiff — 

Appellant 

versus 

RUDESWAR and others— Defendants 

—Respondents. 

Transfer of Property Act (IV of 188 2), a. 54— 
Sale of land valued at less than Rs. 100 to person in 
possession without registered document , validity of. 

The sale of land of the value of less than Rs. 100 
to its usufructuary mortgagee, who is already in 
possession, without a registered document in accord¬ 
ance with the provisions of section 54 of the 
Transfer of Property Act, is not valid, [p. 8, col. 2; 
p. 9, col. 1.] 

Appeal against the decree cf the District 
Judge, Assam Valley Districts, dated the 
10th July 1914, reversing that of the 
Munsif, Jorhat, dated the 23rd December 
1912. 

FACTS will appear from the following 
extracts from the judgment of the lower 
Court:— 

“This is a suit for declaration of plaintiff’s 

title to 1 cAta 8 lessas of land * # 

* * 

It is alleged by the plaintiff that the 
land in suit criginally belonged to his 
cousin, Kusheswan, the mother of the 
defendant No. 1, that, being hard up for 


money, Kusheswari mortgaged to him, on 
8th September 1897, 17 lessas of land 

* * for Rs. 18 allowing him to enjoy 
the same, that on her failure to redeem 
the land, Kusheswari verbally sold the 
mortgaged area together with 11 lessas 

* * for Rs. 40 in 1898, that since 

then he has been in peaceful possession 
of the land measuring 1 cotta 8 lessas— the 
land in suit—and has considerably improved 
the same * * * but that the defend¬ 

ant No. 1 got the land transferred to his 
name from that of his mother denying his 
title thereto, * * that after the 

defendant No. 1 got the pollat transferred 
to his name, the defendant No. 1 mortgaged 
the land to the defendant No. 2 who 
ultimately got the land sold in auction to 
the defendant No- 3 in satisfaction of 
decree, * * * * and that defend¬ 

ant No. 3 wanted to take possession of 
the land in June 1912 denying his title 
thereto. 

The defendant No. 1 denies any mortgage 
or sale of the land to the plaintiff by his 
mother. He also denies the plaintiff’s 
title to and legal possession of the same. 
He questions the validity of the alleged 
mortgage or sale and pleads limitation. 
The defendant No. 2 also denies the 
plaintiff’s title to the land in suit. He 
says that he took mortgage from the rightful 
owner, the defendant No. 1 * * * ” 

One of the points raised was whether 
the plaintiff acquired any title by purchase 
since the sale took place without a 
registered instrument, and the Munsif held 
that as the plaintiff was not in possession 
of the land as a mortgagee at the time 
the sale took place, the sale wa 3 valid 
without a registered instrument. Ultimately 
the suit was decreed against all the defend¬ 
ants, who thereupon preferred an appeal 
to the District Judge, and the learned 
District Judge decreed the appeal by revers¬ 
ing the decision of the Munsif by a 
judgment in which he observed: “ it is 
clear from the above evidence that the 
plaintiff was, at the date of the alleged sale, 
an usufructuary mortgagee in possession 
o the land in suit, and hence there could 
e no valid sale of the land without the 
registered document in accordance with the 
piovisicps of section 54 of the Transfer of 
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Property Act. This view is supported by 
a case reported as Sibendrapada Baner- 
jee v. Secretary of State (l). The 
mortgage must be held to be still 
subsisting and Knsheswari (who is not a 
party to this suit) has a right of redemp¬ 
tion within the statutory period.” 

Babu Kshitish Chandra Chakrobarty, for 
Babu N. C. Bardalaiy for the Appel¬ 
lant. 

Babu Narendra Kumar Bose , for the Res¬ 
pondents. 

JUDGMENT.—We cannot go behind 
the finding of the learned District Judge of 
the Assam Valley Districts that at the 
time of the alleged sale the plaintiff was 
in occupation of the land as a mortgagee. 
The facts of the present case caunot be 
distinguished from those of the case which 
the learned Judge has cited and followed. 
We refer to the case of Sibendrapada 
Bar.erjee v- Secretary of State (1). 

The learned Pleader fr* the plaintiff has 
very properly drawn our attention to the 
case of Sonat Chutia v. Scnaram Chuiia 
(2). That decision was founded upon facts 
which, so far as we can see, do not exist 
in the present case. It is, therefore, dis¬ 
tinguishable. 

In the view we take, the appeal must be 
dismissed with the usual order as to 
costs. 

Appeal dismissed. 

(1) 34 C. 207; 5 C. L. J. 390. 

(2) 34 Tnd. Cas. 692; 20 C. W. N. 195. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal Nj, 237 ok 1916. 

March 7, 1917. 

Present :—Pandit Kanhaiya Lai, A. J. C 

LALTA PRASAD alias PUTTOO LAL - 

Plaintiff—Appellant 
versus 

RAGHUBAR SINGH and others— 

Dt fen dams—Respondents. 

Pre-emption — Sale by stranger vendee to co-sharer 
before suit, effect of — Pre-emptor, right of, proof of. 

Whore property in respect of which a right of 
pre-emption exists in favour of a co-sharer is sold to 


a stranger but before a suit for pre-emption is 
brought, it passes back into the hands of a co-sharer, 
a suit for pre-emption cannot be maintained, unless 
the person instituting the suit can establish his right 
as against the co-sharer, if the former has a right 
superior to that of the latter to have it. [p 11 , C oI. 1.] 

Liakat Husain v. Rashid-iul-din, 29 A. 125; 3 A. L. 
J. 794; A. W. N. (1906) 313, relied upon. 

A purchaser may use a title acquired by him 
subsequently to the origin of the cause of action as 
a defence against a suit for pre-emption instituted 
after his acquisition of the said title, [p. II, col. 1.] 

Tahawwa r Khan v. Had ho Ram , 11 O. C. 290 
followed. 

A re-sale of property acquired by a person to the 
man from whom it was obtained stands on a different 
footing from the sale of that property to a person 
who has a preferential right of pre-emption and who 
is in a position to enforce that right within the 
time allowed by law for that purpose. The former 
is a voluntary act, while the latter is more or less 
an acknowledgment of the right of another to 
acquire that property in preference to the person 
by whom it was purchased accompanied by a surrend. 
er in his favour, [p. 10, col. 2.] 

Hanna Singh v. Bihari Singh, 37 Ind. Cas. 181; 19 
O. C. 183; 3 (). L. J. 720; Raj Bahadur Singh v. Chandra - 
pal, 37 Ind Cas. 1/0; 19 O. C. 185n, distinguished. 

A vendee against whom a right of pre-emption is 
asserted by another is not required to sit quiet till 
the latter has brought a suit to enforce his right or 
all possible claimants have turned up to assert their 
rights. If he acknowledges the right of a pre- 
omptor and sells the property to him to obviate the 
trouble and expense of meeting a suit for pre¬ 
emption, he does so at his own peril, but his net 
cannot on that account bo treated as wrongful fp 10 
col. 2.] 

Appeal against the decree of the District 
Judge, Hardoi, dated the 31st May 1916, 
reversing that of the Munsif, Sandila, dated 
t)ie 31st March 1916. 

Mr. M. Wasim , for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra 
for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption brought by the plaint¬ 
iff-appellant in respect of a sale effected 
by Kali Singh, Bhawani Singh and Musam- 
mat Seoka in favour of Baijnath on the 
22nd May 1914. I lie sale-deed was regis¬ 
tered on 5th October 1914. On the 19th 
July 1915 Baijnath sold the property pur¬ 
chased by him to Raghubar Singh, a co¬ 
sharer of the sub-division in which the 
property sold was situated. This sale was 
effected in recognition of the pre-emptive 
right asserted by Righnbar Singh. 

On the ‘23rd September 19 5 Jit Singh 
an! Lalta Pnnad filed a suit, claiming pre¬ 
emption in respect of the original sale qs 
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against the vendors and the vendee, who 
were parties to that sale, making the sub¬ 
sequent vendee, Raghubar Singh, also a 
defendant to that suit. Raghubar Singh 
opposed the claim on the grounds that he 
had purchased the property in enforcement 
of his pre-emptive right and that he was 
entitled to preference as against the plaint¬ 
iff Jit Singh subsequently withdrew from 
the suit. The main question for consider¬ 
ation is whether Lalta Prasad is entitled 
to claim pre-emption in preference or op¬ 
position to Raghubar Singh, regardless of 
the sale effected by Baijnath in favour of the 
latter prior to the suit. 

The finding of the Courts below is that 
Lalta Prasad was not a co-sharer of the 
sub-division in which the property sold is 
situated and that the right of Raghubar 
Singh, who was a co-sharer in the same 
sub-division as the original vendors, was 
superior -to his. The claim of Lalta Prasad 
was, therefore, dismissed by both the Courts 
below. 

It appears from the pedigree filed with 
the plaint that Raghubar Singh is related 
to Kali Singh, Bhawani Singh, and the 
husband of Musainmat Seoka by blood, and 
as such he is entitled to preference as against 
Lalta Prasad, who is a co-sharer in another 
sub division of the mahnl , and so far as 
relationship is concerned, a perfect stranger 
to the family of the vendors. The main 
contention of the learned Counsel for the 
plaintiff-appellant is that the cause of action, 
which accrued to the plaintiff by reason 
ofithe sale effected by Kali Singh, Bhawani 
Singh and Musammat Seoka in favour 
of Baijnath, could not be prejudiced by 
the sale subsequently effected by Baijnath 
in favour of a person possessing a superior 
pre emptive right, and reliance is placed by 
him in support of that argument on the 
decision in Manna Singh v. Bihari Singh 
(l). That was, however, a case in which 
a mortgagee who had obtained a decree 
absolute for foreclosure had executed a deed 
of relinquishment of the property covered 
by that decree in favour of the judgment- 
debtors, the ex-mortgagors, with the^object 
of defeating the right of pre-emption, and 
had obtained from the latter on the same 
date a fresh deed of mortgage of the same 

(1) 37 Ind, Cas. 181; 19 0. C. 183; 3 0. L. J. 720. 


property with the exception of a few bighas , 
which had been left for their benefit. 
It was hell in that case, following an 
earlier decision in Raj Bahadur Singh y. 
(jhandrapal (i), that the deed of relinquish¬ 
ment could not stand in the way of the 
plaintiff s enforcing the pre-emptive right 
which had accruel to him when the dec¬ 
ree absolute for foreclosure was passed. A 
re sale of the property acquired by a person 
to the man from whom it was obtained 


on a ainerenc 


I'/utiug irom tne sale 


his right or 
turned up to 
acknowledges 


of that property to a person who had a 
preferential right of pre-emption and who 
was in a position . to enforce that right 
within the time allowed by law for that 
purpose. The former is a voluntary act, 
while the latter is more or less an acknowledg¬ 
ment of the right of another to acquire 
that property in preference to the person 
by "horn it was purchased, accompanied by 
a surrender in his favour. A vendee against 
whom a right of pre-emption is asserted 
by another is not required to sit quiet 
till the latter has brought a suit to enforce 

all possible claimants have 
assert their rights. If he 
the rig it of a pre-emptor and 
sells the property to him to obviate the 
trouble and expense of meeting a suit for 
pre-emption, he does so at his own peril, 
but his act cannot on that account be 
treated as wrongful, for it may be that 
no other pre-emptor may have come forward 
h11 then to assert his right or satisfied him 
that he had a right superior to the one 
whose right lie was recognising. If after 
a sale effected by the vendee in favour 
of such a person, another person comes 
forward and asserts his pre emptive right, 
he can rely either on his original cause of 
action or on the cause of action accruing by 
the subsequent sale. But in either case he 
cannot succeed, unless he establishes that he 
has a preferential right of pre-emption as 
agamst the person to whom the vendee 
had sold the property prior totheinstitu- 
tion of the suit or has at least an equal 
right with him so as to render the provisions 
of section 9 of the Oudh Laws Act (XVIII 
of UT6) applicable. As pointed out in 
Liakat Husain v. Rashid-ud-din (3), where 

properly in remect of which a right of 

(-) 37 Ind. Cas 170; 19 O. C. 185,. * 

(3) 29 A. 125; 3 A. L. J. 794; A. W. N. (1900) 313. 



UNDJAfl 0A8KB. 


11 


To). XL)] 

RAMJI RAM V. SADHU SARAN LAL. 

pre-emption exists in favour of a co-sharer 
is sold to a stranger but before a suit 
for pre-emption is brought, passes back into 
the hands of a co-sharer, a suit for pre¬ 
emption cannot be maintained, unless the 
person instituting the suit can establish his 
right as against the co-sharer, if the for¬ 
mer has a right superior to that of the 
latter to have it. The cause of action ac¬ 
cruing to the plaintiff from the original 
sale is not in any way withdrasvn. It only 
ceases to subsist or be enforceable as against 
the transferee, who holds the property at 
the time of the suit. In Tahawwar Khan 
v. Madho Ram (4) it was held that a pur¬ 
chaser may use a title acquired by him 
subsequently to the origin of the cause of 
action as a defence against a suit for 
pre-emption instituted after his acquisition 
of the said title and in Amir Hasan v. 
Sardar Begam (5) the effect of a partition 
having taken place severing the relationship 
between co-sharers inter se was taken as des¬ 
troying the right of the co-sharers to sue 
for pre emption as if it was joint property. 
The principle of those decisions applies to the 
present case. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(4) 11 O. C. 290. 

16 ) 3 Inch Cas. 546; 12 O. C. 229. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 922 

of 1916. 

April 30, 1917. 

Present :— Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

Babu RAMJI RAM and another — 
Defendants—Appellants 

versus 

Lola SADHU SARAN LAL - Plaintiff- 

Respondent. 

Bengal Tenancy Act (\ IIIB.C. o/1885J,s. 103 —Record 
of Rights , entry in — Declaration , suit for — Limitation. 

Where there is a definite challenge to the plaintiff’s 
rights by an entry made in the Record of Rights and 
the fact is patent that the plaintiff must have been 
aware of that challenge to his rights, a suit for a 
declaration that the entry is wrong, if brought upon 
that challenge, must bo brought in accordance with 
the six years’ rule of limitation If, however, in spite 
of the challenge the plaintiff retains possession of the 
property, he is not required to institute any suit 
upon that challenge but may institute a suit at any 


time within six years of any new challenge which has 
the effect of prejudicing his rights. [p. H, col. 2 ; p. 
12 , col. 1 .] 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 18th April 

1916. 

Messrs. L. N. Sinha and Gangadhar Das , for 
the Appellants. 

Mr. Rnjendra Prasad, for the Respond¬ 
ent, 

JUDGMENT.—In this case there was a 
Record of Rights prepared in the year 
1899. In that Record of Rights the 
respondent was not shown as having any 
interest at all in the land in suit, the 
appellant was shown to be the lakhirajdar 
thereof. The appellant, therefore, brought 
this suit against the plaintiff for a 
declaration that the respondent’s title was 
not that of a lakhirajdar but that of a mort¬ 
gagee and that the equity of redemption 
vested in the plaintiff. 

The Courts below have found as a fact 
that the appellants are merely mortgagees 
by virtue of a patowa patta dated 1890 
and that the plaintiff-respondent is the 
owner of the equity of redemption by 
virtue of an auction-purchase of 1894. 
They have, therefore, decreed the plaintiff’s 
suit and given him a declaration of liis 
title and of the defendants’ title, thereby 
recording a decision that the entry 
contained in the Record of Rights is 
incorrect. Against this decision an appeal 
is laid on two grounds: Firstly , that 
under section 42 of the Specific Relief 
Act the plaintiff’s suit is barred by reason 
of the fact that he could and should have 
brought a suit for redemption of the mort¬ 
gage. Secondly , because the first challenge 
to the plaintiff’s title being made in section 
103 proceedings prior to the final publica¬ 
tion of the Record of Rights, the suit is 
barred by the six years’ rule of limitation 
under section 120. We are not prepared 
to go quite as far as our learned brother 
Mi Hick, J , in Amiruddin v. Saidur 
Rahman (1>, but it is clear that where 
there is a definite challenge to the plaint- 
ill’s rights by an entry made in the 
Record of Rights and where the fact is 
patent that the plaintiff must have been 

(1) 35 Iml. Cas. 433; 1 P. L. J. 73. 
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aware of that challenge to his rights, the 
suit, if brought upon that challenge, must 
be brought in accordance with the six 
years’ rule of limitation. If in spite of the 
challenge the plaintiff retains possession of 
the property, he is not required to institute 
any suit upon that challenge but may institute 
a suit at any time within six years of any 
new challenge which has the effect of pre¬ 
judicing his rights. 

In the case before us it is alleged that 
there was a new challenge in the year 
1911. It is not suggested that that new 
challenge has in any way placed the 
plaintiff in a position worse than that which 
he occupied between the date of the 
finally published Record of Rights and the 
year 1911. That the plaintiff was fully 
aware of the challenge to his rights 
contained in the Record of Rights is patent 
from the fact that he was a party to 
the proceedings under section 103 upon 
which the preparation of the record was 
based. We must, therefore, hold that this 
suit is barred by limitation. The appeal 
must be decreed with costs and the suit 
dismissed with costs, without prejudice to 
any suit which the plaintiff may now 
bring for the redemption of the pro¬ 
perty by payment of the sum due to the 
mortgagee. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2841 

ok 1915. 

May 14, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

DIGAMBAR DAS - Plain tiff_ 

Appellant 

V6TSUS 

BISWESWAR CHOWDHURY and others 

—Defendants—Respondents. 

Defamation—Suit against several persons making 
defamatory statements , maintainability of- Malicious 
proseeution—Complaint, filing of, whether furnishes 
cause of action. 

Where a number of persons make defamatory 
allegations against the plaintiff, a suit rgaii stall 
of them to recover damages for defamation will not 
lie, unless it is proved that the defendants made 
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tlxKe allegations acting together, as each publication 
of the libel or slander is a distinct tort and a separate 

• ^ T ^ S t every person uttering and 
publishing the slander, [p. 12, col. 2; 13, col. 1.] 

A mere filing of a petition of complaint charging 
fho plaintiff with criminal offences is not by itself 
sufficient to support an action against the com- 

dainants for damages for malicious prosecution, 
p. 13, col. 1.] 

Appeal against the decree of the District 
Judge, 24 Perganas, dated the 16th January 
19 5, confirming that of the Subordinate 
Judge, Alipur, dated the 28 th November 

1913. 

Babu Provash Chandra Mitter and Babu 
Surendra Madhah Mullich , for Babu Susil 
Madhab Mallick, for the Appellant. 

Babus Jogesli Chandra Roy and Sarat Chan¬ 
dra Monkherjee, for the Respondents. 

JUDGMENT. 

tLETCriER, J.—This is an appeal by the 
plaintiff from a judgment of the learned 
District Judge of the 24-Perganas, affirming 
the decision of the learned Subordinate Judge 
of Alipur. The plaintiff brought his suit 
against eleven defendants to recover damages, 
first of all, for mTlDiouT prosecution and 
secondly, for defamation I use the word 
defamation ” advisedly. The case set up 
in the plaint was that the plaintiff had been 
prosecuted before the Deputy Magistrate of 
Diamond Harbour by reason of the defend* 
ants having filed a petition before the learn¬ 
ed Magistrate alleging that the plaintiff had 
been guilty of certain offences. The case of 
defamation as argued in this Court and before 
the learned District Judge is, I am satisfied, 
a totally different case to that set up in the 
plaint. It is quite true that in the third para¬ 
graph of the plaint the plaintiff states that 
the defendants are persons living in the same 
village with the plaintiff and that they n 
collusion with one another are spreading false 
imputations against the plaintiff at various 
places, such as that the plaintiff had been 

young women. But 
it is impossible to imagine that the case set 

up by the plaintiff was that the eleven per¬ 
sons at one and the same time were at 
various places making serious allegations 
against the plaintiff with reference to his 
having set fire to certain houses and being 
engaged in abducting girls. As a matter of 
fact, a suit like that will not lie unless it is 
proved that the defendmts made these alle¬ 
gations acting together, as each publication 
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of the libel or slander was a distinct tort and 
a separate suit would have to be maintained 
against every person uttering and publishing 
the slander. The real truth is that in this 
inartistic plaint it must be meant that these 
allegations against the plaintiff have got 
round the village and he, therefore, suffered 
in his reputation in the village by reason of 
these allegations which had become known 
by the petition of complaint. The learned 
Subordinate Judge dismissed the suit. The 
learned District Judge also affirmed that 
decision on appeal. 

First of all, as regards the case of mali¬ 
cious prosecution, the view, that the learned 
Judge of the lower Appellate Court took, was 
that a mere filing of a petition of complaint 
would not by itself be sufficient to maintain 
an action for damages for malicious prose¬ 
cution. 1 hat was the view taken by this 
Court in the case of Golap Jan v. Bhola Nath 
Klutry ( 1 ). A similar view has been taken 
by myself sitting on the Original Side of this 
Court in the case of IJeltoz iio v- Gidah 
(Miami Anundjee (2). It is quite clear that 
we must follow those judgments and hold 
that the allegations in the plaint in the 
present case do not disclose any case for 
which damages for malicious prosecution can 
be awarded in favour of the plaintiff. 

The question of the defamation stands on 
a different footing. Mr. Mitter on behalf of 
the appellant has argued that the fourth para¬ 
graph of the written statement amounts to 
an admission of the publication of the defama¬ 
tory statements set out in the third paragraph 
°I ^ 10 plaint and merely adds a plea of jus¬ 
tification. 1 am not satisfied, notwithstanding 
Mr. Milters statement and the knowledge 
he has of the Vernacular in which the plead¬ 
ings are drawn, that that is correct. I think 
that by the written statement it was probably 
intended to put in issue the question as to 
whether these defamatory statements had 
been published and in that view I am fortifi¬ 
ed by the opinion of the learned Subordinate 
Judge and also of the learned District Judge. 
I hey took a similar view that the written 
statement did, in fact, put in issue the question 
as to whether these defamatory statements 
had ever been published. The view that 


(1) li Ind. Cas. 311; 38 C. 880; 15 C 

( 2 ) G Ind. Cus. 877; 37 C. 358. 


W. N. 917. 


d \SkB. 



the learned District Judge took with regard 
to that was that on that part of the case for 
damages for slander the plaintiff had brought 
his suit against the eleven persons, not stating 
which of them uttered and which of them pub¬ 
lished these slanders, where they (were pub¬ 
lished and how they were published and to 
whom. He thought it highly improper in 
a case like this to allow the plaintiff to amend 
his plaint and set out the further particulars. 
J agree with the learned District Judge that 
if this plaint was amended in the way 
Mr. Mitter suggested, it would be impossible, 
now we know that the plaintiff’s case is that 
the defamatory words were uttered and pub¬ 
lished orally, to find that these eleven persons 
all at one and the same time acting in con¬ 
cert made publication of identically the same 
defamatory statements against the plaintiff. 

I think in that case we would have to split 
up the case and direct eleven separate trials 
of these split up suits with regard to the 
separate publication of each of these 
separate slanders, because each publication 
amounts to a separate and independent tort. 
The plaintiff ought riot now, considering that 
this suit started six years ago in the year 1911, 
to be allowed to take sucli a course. Whe¬ 
ther the incidents of setting fire to the pile 
of straw or the assisting in the abduction of 
young girls are forgotten incidents or not 
1 do not know. Hut it is quite possible that 
after such a length of time the plaintiff 
Digambar Das has been restored by li is 
continued good conduct to the confidence of 
his friends and the general public. I think 
that this case ought not to be sent back for 
retrial at this period. The present appeal, 
therefore, fails and must be dismissed with 
costs. 

Newbould, J.—I agree. 

A ppeal dismisscd. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1199 of 

1916. 

June 19, 1917. 

Present :—Mr. Justice Chapman. 

Lala BARHAMDEO NARAIN and another 

— Plaintiffs—Appellants 


versus 

Lala BADRI NATH and others—Defendants 

—Respondents. 

Bengal Estates Partition Act (V of 1897), iw. 64,65, 
interpretation of—Orchard or land belonging to one pro¬ 
prietor, meaning of. 

Under the provisions of section 65 of the Bengal 
Estates Partition Act, a Deputy Collector may permit 
one proprietor to retain occupation of the land allotted 
to another upon agreeing to pay an annual rent, 
otherwise the section is self-contained. It does not 
read “orchard or land” belonging to one proprietor 
as is read in section 64 of the Act. [p. 14, col. 1.] 


Appeal from a decision of the Officiating 
Sub-Judge, Darbhanga, dated the 14th July 

1916. 

Messrs Sharoshi Ch. Mitra and B. A'. 
Mitra , for the Appellants. 

Messrs. Bai'lyanatli , N. Sitiha, Rajendra 
Parsad ,' Oudh Behari Chaubey and Murari 
Parsad , for the Respondents, 

JUDGMENT.—There was a partition un¬ 
der the Estates Partition Act (V of 1897) 
made at the instance of one Lala Badri Nath, 
who claimed a nine-annas share in a certain 
estate. The other parties to the partition were 
Lala Barhamdeo Narain and Lala Lai Behari 
Lai, who claimed a seven-annas share. In 
making this partition the Deputy Collector 
allotted a certain orchard to the separated 
share corresponding to the seven-annas share 
belonging to Barhamdeo Narain and Lai 
Behari Lai. The Deputy Collector, however, 
directed that this orchard should remain in 
the possession of Lala Badri Nath and that 
Lala Badri Nath should pay rent for it to 
the proprietors Lala Barhamdeo Narain and 
Lala Lai Behari Lai. The suit out of which 
this appeal arises is instituted by the seven- 
annas proprietors, Lala Barhamdeo Narain 
and Lala Lai Behari Lai, for possession of this 
orchard upon the ground that the direction 
of the Deputy Collector that the orchard 
should remain in possession of Lala Barham¬ 
deo Narain upon payment of rent was ultra 
tires. The Munsif decreed the suit. 

The Court of first appeal has held that 
the suit is barred by the provisions of sec¬ 
tion 119 of the Estates Partition Act (V of 


1897). Now there can be no doubt that the 
order of the Deputy Collector purported to 
have been made under section 65 of that 
Act. Section 65 is contained in Chapter IX 
of the Estates Partition Act. Section 119 is 
to the effect that no order made under 
Chapter IX of the Act shall be liable to be 
contested or set aside by suit in any Court, 
or by any means other than those expressly 
provided in this Act. Prima facie, therefore, 
the judgment of the Court of first appeal 
would appear to be correct, and it has been 
somewhat difficult to ascertain the grounds 
upon which that judgment is assailed in' this 
Court. 

1 understand the first ground to be that 
section 65 only applies to the case of an 
orchard, which belongs to one of the proprie¬ 
tors, that is to say, which is planted by one 
of them. The reason upon which this con¬ 
tention is founded appears to have reference 
tc the wording of section 65, to the effect that 
the Deputy Collector may apply the provi-' 
sions of section 64 to orchards and section 64 
deals with the case of a dwelling-house 
belonging to a proprietor. The contention, 

I understand, is that the words * belonging 
to one proprietor” which occurred in section 

64 must be read into section 65, and the sec¬ 
tion 65 must be read as if the words belong¬ 
ing to one proprietor” followed the words 

orchard or land.” That is not the inter¬ 
pretation which I put on section 65. Section 

65 says that the Deputy Collector may apply 
the provisions of section 64 to orchards and 
gardens. I understand the meaning to be 
that the Deputy Collector may do what 
section 64 provides for, that is, he may 
permit one proprietor to retain occupation of 
the land allotted to another upon agreeing to 
pay an annual rent. Otherwise section 65 
is self-contained and it is to this effect, that 
this arrangement may be made by a Deputy 
Collector when in his opinion the orchard is 
of special value to the proprietor in whose 

. ^ in consequence of 

improvements made by such proprietor or of 

the particular use to which such land is put. 

It appears that according to section 65 the 

first point which the Deputy Collector has 

to find is whether the orchard is in the 

occupation of the particular proprietor in 

whose favour the arrangement is to be made. 

In this question of occupation, I do not see 
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that any question of title is concerned which 
would justify the inference of the Civil Court. 
In fact it was not contended before me that 
at the time when the Deputy Collector made 
this order this orchard was not in the occu¬ 
pation of Lala Badri Nath. Upon my 
making a reference from the Bench to the 
latter part of section 65 which requires the 
Deputy Collector to come to a finding that 
the land is of special value to the proprietor, 
the contention was taken up on behalf of the 
appellants that the Deputy Collector had 
come to no such finding in this particular 
case and that, therefore, his order was without 
jurisdiction. This contention does not appear 
to have been made before the first Court or 
in the Court of first appeal or in the memo¬ 
randum of appeal to this Court. It may be 
that if the contention had been made that 
the Deputy Collector’s order was not made 
with reference to any special value to the 
proprietor, the other side would have been 
able to show from the record of the Deputy 
Collector’s proceedings or from some other 
paper in those proceedings that the Deputy 
Collector’s order had been made in consider¬ 
ation of tlie special value of the land to the 
proprietor. In any event it is too late to 
raise that ground now in second appeal. 

Another point mentioned in the course of 
the argument was with reference to the title 
of defendant No. 1. This land originally 
belonged to one Lala Ajodhya Behari Lai, 
who died leaving a widow named Jasoda 
Kuer and two daughters. Defendant No. 1, 
Lala Badri Nath, was the husband of one of 
these daughters. Therefore, so far as inherit¬ 
ance from Lala Ajodhya Behari Lai is 
concerned, plaintiff No. 1 would have no title. 
Defendant No. 1 in fact purchased this estate 
at a sale in execution of a decree against 
Ajodhya Behari Lai’s widow and in a sub¬ 
sequent litigation between defendant No. 1 
and the present plaintiffs respecting the 
purchase by defendant No. 1, a compromise 
was come to under which it was agreed that 
defendant No. 1 should be held entitled to 
nine-annas share and the present plaintiffs 
to seven-annas share. I do not find that 
although it is suggested in the plaint that 
this was a benami purchase by Lala Badri 
Natli that point was pressed in any stage of 
the proceedings. In the first and in the 
second Court litigation proceeded on the 


assumption that defendant No. 1 would have 
a title to the land with his sons Jai Behari 
Prasad and Sheo Behari Prasad, defendants 
Nos. 2 and 3. There appears to be no ground 
whatever for saying in second appeal that 
defendant No. 1 had no title to the land, and 
that is not the ground on which the jurisdic¬ 
tion of the Deputy Collector was assailed in 
the first Court or in any stage of the pro¬ 
ceedings. In fact it would have been difficult 
to assail the Deputy Collector’s proceedings 
upon such a ground inasmuch as Lala Badri 
Nath’s title rests upon a compromise between 

him and the plaintiffs in a contested litiga¬ 
tion. 

I lie result is that this appeal is dismissed. 

Appeal dismissed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 77 ok 1916. 

June l, 1917. 

Present : — Pandit Kanhaiya Lai, A. J. C. 
BADRI AND OTHERS-DEFENDANTS_ 

Appellants 


versus 

KHURSHED ALI KHAN— Plaintiff, 
SHEO N A RAIN and others— 

D E FE N D A N TS R E SPON D EN TS. 

Specific Relief Act (/ of 1877), s. 42—Declaratory 
i cticf Discretion oj Court—Notice oj ejectment can¬ 
cellation of by Revenice Court on ground of perpetual 
lease—Suit in Civil Court for cancellation or declaration 
of invalidity of lease—Civil Court , jurisdiction of. 

Where a tenant in a suit to contest a notice of 

ejectment claimed to be a perpetual lessee and 

relied on a perpetual lease which was upheld by 

the Revenue Courts and the notice was cancelled 

and a suit was then brought for the cancellation of 

the lease or fora declaration of its invalidity on 

the ground that it was a forgery or that it was 

executed by a person who had no authority to execute 
the same: 


Held, (1) that the decision of the Civil Court on 
either of those points could not affect the validity 
or otherwise of the decision of the Board of Revenue 

in regard to a matter with which it was competent 
to deal; [p. , col. .] * 

(2) that a declaratory decree militating against 
the decision of a competent Court having exclusive 
jurisdiction to decide the matter should not be 
granted. Lp. , col. .] 


Appeal against the decree of the Sub¬ 
ordinate Judge, Gonda, dated the 20th 
April 1916. 
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Mr. Mahmud Bpg , for the Appellants. 

Mr. Adityci Prasad , for the Respondents. 
JUDGMENT.—The plaintiff is the 
proprietor of the village Agyabuzurg, 
wherein the defendants cultivate some land. 
The plaintiff sought to eject them through the 
Revenue Court, alleging that they were hold¬ 
ing the land under leases of the 11th June 
19C4 which had expired. The defendants con¬ 
tested the notices of ejectment sent to them, 
on the ground that they had not executed any 
leases on the 11th June 1904 and that the 
land in question was held by them under 
a perpetual lease, granted to Manni 
Murao, their predecessor in-title, on the 
13th August 1842 by the then proprietor of 
the village. This contention was upheld 
by the Board of Revenue, which held that 
the defendants held the rights of a per¬ 
petual lessee and were not liable to eject¬ 
ment. 1 he notices of ejectment issued by 
the plaintiff were accordingly cancelled. 

The present suit was then tiled by the 
plaintiff reiterating that the defendants 
held the land under leases of the 11th 
June 1901, by which they had surrendered 
all their previous rights and agreed to 
hold the land for a period of three years, 
which had expired, and also asserting that 
the alleged lease of the 13th August 1842 
set up by the defendants was not genuine 
or binding on the plaintiff. There was a 
further allegation that during the con¬ 
tinuance of the tenancy, defendants Nos. 
1, 2 and 3 had applied to the Revenue 
Court for the entry of their names as birtdars 
of the land in dispute, but it was not stated 
whether their application was successful 
or not. Several reliefs were claimed in 
the plaint; but the only relief granted 
by the Court below, with which this 
appeal is concerned, was a declaration 
that the patta of the 13th August 
1812 set up by the defendants was 
void and ineffectual as against the 

plaintiff and that the leases of the 11th 
June li>04 relied on by the plaintiff were 
binding on the defendants. The cliim for 
possession was disallowed by it but two 
other declarations were also granted, 
negativing the rights of the defendants to 
transfer their leasehold rights and adjudging 
that they had no proprietary or under¬ 
proprietary rights in the disputed area, in 
regard to both of which the learned 


Counsel who appears for the defendants* 
appellants admits that he does not question 
their propriety. He has urged in support 
of the appeal three distinct points. In the 
first place, it is contended by him that the 
leases of the 11th June 1901 were not 
executed by the persons by whom they 
purport to have been executed and that 
the evidence adduced by the plaintiff in 
support of these leases was insufficient and 
untrustworthy. One of those leases purports 
to have been executed bj r Ram Din, Salig, 
Patan, Jugal, Mahabir, Bbola and Gaya 
Dat and recites that the executants have 
given up all their previous rights in the 
land in dispute, whether as ordinary 
tenants or occupancy tenants or otherwise, 
and accepted in lieu thereof a tenancy of 
the said land for a period of three years 
at a rental of Rs. 315 per year. Tho 
other lease was executed by Ghulam and 
Hardas, reciting a similar relinquishment 
and an acceptance of a lease of the same 
land for three years at a rental of Rs. 115 
per year. The previous rental of both these 
lands was, according to the plaintiff, 
Rs. 435-4-9 per annum. If the de¬ 
fendants were holding the said lands as 
perpetual tenants, it is obvious that the 
relinquishment gave them no benefit, and 
unless there was any consideration to sup¬ 
port it, it cannot be enforced or treated as 
binding. The evidence adduced by the 
plaintiff in support of the alleged deeds 
of relinquishment, which also contained a 
renewal of the leases for a period of three 
years in each case, is, however, of a very 
unsatisfactory character. The executants 
were illiterate, and the only evidence 
produced to prove the execution of those 
leases cinsists of two witnesses, Bishunath, 
who was the scribe of those deeds, and 
Hardas, who was the executant of one of them. 
Bishunath is a person who writes petitions 
in the compound of the Registration Office. 
He admits that he is not in a position 
to identify the persons who came to get 
the said document executed; and the state¬ 
ment of Hardas alone, whatever might be 
its value in regard to himself, is of little 
weight as against the other defendants, 
particularly when it is reme nberei that in 
a previous statement made by Hardas 
himself in the ejectment proceedings, he 
hal denied that ha hal executol any of 
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those leases. The registration endorsement 
shows that the alleged executants were 
identified before the Sub-Registrar by Wajid 
Khan and Suraj Bali Lai. Bjth of them 
were attesting witnesses to the deeds, but 
neither of them has been produced. Suraj 
Bali Lai is stated to be dead, but there 
is no reason why the evidence of Wajid 
Khan was withheld. The deeds were 
registered, but the circumstances, in which 
the relinquishments are stated to have been 
obtained and fresh leases granted for a 
period of three years without any cor¬ 
responding advantage to the executants, 
render it necessary that the evidence which 
has been adduced on the point should not 
be accepted without careful sorutiny. The 
Sub-Registrar took the thumb-impres¬ 
sions of the persons who appeared before him 
and admitted the execution of the said leases, 
and it is stated that some of those thumb-im¬ 
pressions resemble the thumb impressions of 
some of the defendants; but no finger 
print expert was examined in this case, and 
no reliance can, therefore, be placed on the 
alleged resemblance of thumb-impressions, 
even if it exists. The statement of Hardas is 
obviously insufficient to shiftthe responsibility 
for the execution of these deeds upon the 
illiterate executants, to whom they are now 
attributed, and in any event the absence 
of consideration for the relinquishment of 
the previous rights without any corresponding 
advantage to them renders tho.se deeds, so 
far as they purport to relinquish the 
previous rights held by them in the land, 
invalid and unenforceable. 

It is next urged on behalf of the de¬ 
fendant-appellant that the existence of the 
perpetual lease of the 13th August 1S42 
was affirmed by the Board of Revenue in 
the ejectment proceedings, and that 
the present suit, so far as it militated 
against the finding of the Board: of 
Revenue, adjudging the defendants to be 
perpetual tenants, was not maintainable. 
It is argued on behalf of the plaintiff- 
respondent that a suit for the cancelment 
of such a lease or for a declaration of its 
invalidity, either on the ground that it 
was a forgery or on the ground that it 
was executed by a person who had no 
authority to execute the same, was main¬ 
tainable in the Civil Court; and reliance 

2 


is placed in support of that proposition 
on the decisions in Raghubar Dayal v. 
Mahesh Gir (l) and Ram Antar v. Abul 
Honan Khan (2). The question in the 
former case, however, was whether the 
granting of a perpetual and heritable 
lease not beneficial to the general body 
of co-sharers, was within the competence 
of a lambardar , and if not, whether a suit 
for a declaration that such a lease was 
invalid as against the other co-sharers was 
within time and could be entertained in 
a Civil Court. The finding of this Court 
was that such a suit could be entertained 
in order that the rights of the parties 
might be authoritatively determined prior to 
some further action before the Rent or 
Revenue Courts for the actual enforcement 
of their rights. There had, however, been 
no previous adjudication in that case, 
declaring the nature of the tenancy, such as 
was made in this case by the Board of 
Revenue, and that decision does not, there¬ 
fore, help the plaintiff. In the latter case, the 
relationship of landlord and tenant was 
denied, and the authority of the Civil 
Court to determine whether such relationship 
existed on the strength of certain docu¬ 
ments, the genuineness of which was denied, 
could hardly he disputed. Section 42 of the 
United Provinces Act III of 1901 autho¬ 
rizes the Collector to determine in any 
dispute respecting the class or nature of 
any tenancy the status which the tenant 
occupies and section 233, clause (i), of the 
same Act debars the Civil Court from de¬ 
termining that question. Their Lordships 
of the Privy Council have accordingly held 
in Mohammad Abul Husan Khan v. Prag 
(3) that the Court of Revenue has the 
exclusive jurisdiction to determine what is 
the status of a tenant of lands, and what 
are the special or other terms upon which 
such tenant holds. The Civil Courts have 
the exclusive jurisdiction to decide whether 
or not a person in possession of lands holds 
a proprietary or under-proprietary right 
in the same, but have no jurisdiction to 
enter into the question of the nature of 

(1) 20 Ind.Cas. 147. 

(2) 28 I ml Cas. 3 )7; 2 O. L. J. 131 at p. 137. 

(3) 38 I ml. Cas. 814; 20 <) C. 8: 19 Bom L. It. 
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the tenancy, where no proprietary or 
under-proprietary right is claimed or set up. 
The decision of this Court on the genuineness 
or otherwise of the lease of 13th August 
1842 cannot have any effect on the 

validity or otherwise of the decision of the 
Board of Revenue, which is a decision of 
a competent Court in regard to the 

matter with which it deals. There are, 
however, sufficient indications in the record 
to show that the lease of the 13th 
August 1842 was a genuine document, the 
execution of which was admitted by the 
executant, Ahmad Ali Khan, himself in 
as far back as 1860. Its genuineness was 
also affirmed in an ejectment proceeding, 
to which a mortgagee of (he present 
plaintiff was a party, in 1889. The lease 
purported to grant to Manni Murao a right 
to clear the jungle from the land in 
Azyabuzurg and cultivate the same free 
of rent for a period of seven years, and 
subject to the payment of a gradual scale 
of rent thereafter in perpetuity. It also 
gave power to him to get the land populat¬ 
ed and authorized him to retain besides 
a share of the produce one-fourth of the 
rent payable to the landlord for his labour 
in clearing the land of the jungle. The 
land in dispute has been occupied since the 
execution of that lease by several genera¬ 
tions of the descendants of Manni Murao, 
and the previous attempts made to eject 
some of them had been unsuccessful. The 
plaintiff admits that Ahmad Ali Khan, 
the g'rantor of the lease, was one of the 
owners of the village, though he denies 
that he had any right to grant the lease 
at the time it was granted. The suggestion 
is that his father was the owner of the 
village and was then alive. But there is 
no evidence to show that the village 
belonged to his father or that the prede¬ 
cessor- in- interest of the plaintiff had any 
right to object to a lease granted by 
Ahmad Ali Khan. In a suit filed by Ahmad 
Khan against Karim Bakhsh Khau in 
I860 Ahmad Ali Khan was described as 
the landholder and muafidar of the village 
Azya Tappabir. Even if he was only a 
lambardar , his co-sharers would have ques¬ 
tioned his acts any time within twelve 
years from the date when they came to 
know of the existence of the lease either 
by the delivery of possession of the lease¬ 


hold property to the lessee or otherwise. 
No such action was, however, taken by them 
in the present instance. The predecessors- 
in-title of the defendants cut the jungle 
and cleared the land and brought it under 
cultivation. They and their descendants 
have since been holding it in their pos¬ 
session for the last seventy years or more 
and paying rent net only to the present 
plaintiff but also to his predecessors-in-title. 
It is impossible to oonoeive that the latter 
were not aware of the existence of this 
lease, when it was granted or at all events 
when possession was taken by the lessee 
and the land brought under cultivation. 

The plaintiff, however, admits in para¬ 
graph 6 of the plaint that when he 
redeemed the mortgage made by bis pre¬ 
decessor-in-title in favour of Ramzan Bakhsh 
Khan, he came to know that an attempt 
made by the mortgagee to eject the 
defendants had been unsuccessful, and that 
certain rights were then set up by the 
defendants in denial of the right of the 
mortgagee to eject him from the disputed 
land. The plaintiff states that he there¬ 
after managed to induce the defendants 
to relinquish all their previous rights and 
to accept leases in return for a fixed 
period of three years at an enhanced rent, 
but he has failed to prove that allegation. 

It is also urged on behalf of the de- 
fendants-appellants that the Court below 
had improperly exercised its discretion in 
granting a declaratory relief, which could 
have no other effect than that of conflicting 
with the decision of a competent Court 
in the matter of the nature of a tenancy. 
The grant of a declaratory decree under 
section 42 of the present Specific Relief 
Act (I of 1877) is purely discretionary, 
and, as pointed out by their Lordships 
of the Privy Council in Jaipal Kunwar v. 
Indar Bahadur Singh (4), no declaration 
should be granted when it can serve no 
legitimate purpose. 

The plaintiff-respondent has filed a cross¬ 
objection claiming that a declaration should 
have been granted that the defendants had no 
right under the lease of the 13th August 1842 
and were not perpetual lessees thereunder. 

(4) 26 A. 238; 31 I. A. 67; 8 C. W. N. 465; 6 Bom. 

9qo/ 95; U M * L ' J * 149j 8 Sar * P * C - 625; 7 0. C. 
239 (P, C.). 
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But such a declaration, as has been shown 
above, cannot be granted without encroach¬ 
ing on the exclusive jurisdiction of the 
Revenue Court, which has already decided 
that the defendants were perpetual lessees 
and that the lease of the 13th August 1842 
was genuine. The Court below rightly 
refused to grant the said declaration. 

The appeal is, therefore, allowed in so 
far that the declarations A and B grant¬ 
ed by the Court below will be set aside. 
The cross-objection is disallowed. The 
defendants-appellants will get their costs 
from the plaintiff here and below in pro¬ 
portion to their success. This plaintiff 
will similarly get his costs in the proportion 
to which he has been successful. 

Appeal partly allowed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 87 of 191G. 

March 14, 1917. 

Present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice 
N. R. Chatterjea. 

PR1YA SANKAR CHOWDHURI, minor, 

BY HIS MOTHER KULAKAMINL 
CHOWDHURANI —Defendant 

—Appellant 
versus 

JITENDRA NATH BHADURI, minor, 
by his mother PADMA KAMINI DEBT, and 
another—Plaintiffs—Respondents. 

Civil Procedure Code (ytcf V of 190S), s. 11—lies 
judicata, constructive—Suit decreed without decision 
of material issue—Practice of keeping undecided 
material issue, propriety of. 

In a suit between the plaintiffs and the defendants 
the question of the transferability of an occupancy 
holding, which was directly and substantially in 
issue, was not decided by the Court, which decreed 
the plaintiffs’ suit but left the question open between 
the parties. In a subsequent suit between the same 
parties in which the same question was in issue: 

Held, that though the course adopted by the Court 
was not proper, yet its decision in the previous suit 
could- not operate as res judicata on the question of 
the transferability of the holding, [p. 22, cols. 1 & 2.] 

Letters Patent Appeal against the decree 
of Mr. Justice Newbould, dated the 21st 
March 1916, in appeal from Appellate Decree 

No. 3902 of 1913. 


FACTS material to the report will appear 
from the judgment of Newbould, J., from 
the argument and from the judgment in 
the Letters Patent Appeal. 

Newbould, J.—The plaintiffs-appellants who 
represent the entire body of landlords brought 
this suit for the ejectment of the defendant, 
who is a purchaser of a non transferable 
occupancy holding in execution of his own 
mortgage decree. The Court of first in¬ 
stance granted the plaintiffs a decree which 
was reversed by the lower Appellate Court. 
The lower Appellate Court dismissed the 
suit on two grounds, first , that it was barred 
hy estoppel, and secondly , that it was 
barred by res judicata. As regards the 
question of estoppel, the learned Subordinate 
Judge is, in my opinion, obviously wrong. 
He has held that the plaintiffs by their 
own conduct are estopped from saying that 
the defendant or his predecessor could not 
make a valid purchase of the holding be¬ 
cause rights of occupancy are not transfer¬ 
able. The question in this case is not 
whether rights of occupancy are transferable 
or not, but whether they are transferable 
without the landlord’s consent. Because 
the landlord himself brings his occupancy 
holding to sale that cannot be any bar to 
his subsequently saying that that holding 
is not saleable without his consent; nor 
can a subsequent recognition by the whole 
body of landlords of a previous transfer be 
regarded as an admission that the transfer 
would have been valid, if they had not re¬ 
cognised it. It is not necessary to dwell on 
this point as the learned Vakil for the 
respondent with his usual frankness ad¬ 
mitted that he could not support the 
decision of the learned Subordinate Judge 
in this respect. 

As regards the issue of res judicata the 
facts are as follows: — In Suit No. 927 of 
1907 in which the present defendant was 
the plaintiff and the present plaintiff and 
one Madan Manda'l were the defendants, 
there was an express issue as to whether 
rights of occupancy were transferable or 
not. The Court of appeal below avoided 
the decision of that issue by saying that 
the plaintiffs as auction-purchasers of the 
holding could not raise the question of 
transferability and the learned Subordinate 
Judge also stated in his judgment: “This 
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such 

been 

issue 

such 


decision will be no bar to the defendants.” 
that is to say, the present plaintiffs, ‘ if they 
raise the question of transferability at any 
other time as landlords.” The learned Sub¬ 
ordinate Judge was of opinion that the 
question whether rights of occupancy were 
transferable or not could not again be re¬ 
opened in the present suit, as there would 
not be any finality of proceedings if mate¬ 
rial questions of law or fact were left open 
in one suit to be decided in a subsequent 
suit. In my opinion when a matter has 
been left open at a previous trial and has 
obviously not been heard and finally decided, 
section 11, Code of Civil Procedure, is not 
applicable. The learned Vakil for the 
respondent refers to Explanation IV of 
that section, which runs as follows:—“Any 
matter which might and ought to have 
been made ground of defence or attack in 
former suit shall be deemed to have 
a matter directly and substantially in 
in such suit.” It is pointed out that 
a matter not having been raised could 
not have been heard and finally decided 
and that consequently there can be an 
issue barred by res judicata without there 
having been an express decision upon it. 
The answer to this appears to me to 
that issues referred to in Explanation IV- 
issues not expressly raised —must be held < 
be constructively raised and though m 
expressly decided are constructively decide! 
This is quite distinct from cases like th 
present where an issue has been expressl 
raised and expressly left open. The vie 
I take is supported by the leading tex 

book c„ the Law of Res judicata-Huku, 

Cband s Works, Edition 1894. In paragrap 
o3 a* Page 117 in the marginal notes, 
is stated that any matter expressly let 
undecided will not be deemed to hav 

in ‘ he fulWi ^ Paragrap 
it is stated that the same rule applie 

ra atter left undecided requires t 
he decided, for the decision of the suit. I 
support of these conclusions amongst th 

ases there relied or, I may refer parti 

? n r , y remarks of Mr. Justice Mac 

donell of ‘his Court in the case of Kanai La, 
khan v. Lashi Bhuson (1) : “\V e think i 

impossible to say that a question not on] 

r ' (I) d -— ! D i! 1 , 6 previous suit but i 
U; o U i u at p 781 8 C L T? 117 « c , T 

K. 110, 3 Iml. Dec.V s.) £03. ’ 4 Shome 1 


express language excluded from the deci¬ 
sion therein can be treated as res judicata 
As a later and still more binding authority 
1 may also refer to the decision of the 
Privy Council in the case of Parsotam Gir 
v. Narbada Gir (2). In deciding whether 
a question that had been previously left 
open by the decision of the High Court in 
18^6 was a bar to a subsequent suit, their 
Lordships ^ of the Judicial Committee re¬ 
marked:—“The question is not whether the 
judgment of the High Court in 1886 was 
right, but whether it did or did not finally 
decide the present question as between 
TSipai Gir and Narbada Gir. It would be a 
contradiction in terms to say that the Court 
has finally decided matters which it express¬ 
ly left untouched and undecided.” In the 
present case, the question is not, as the 
learned Subordinate Judge seems to have 
thought, whether the Subordinate Judge 
who tried the appeal in Suit No. 927 of 
1907 was right in leaving the question of 
transferability open, but the question only 
is whether it was left open or not and the 
words which 1 have quoted from that judgment 
show that it was left open. I hold, there¬ 
fore, that the lower Appellate Court was 
wrong in both the points on which it decreed 
the appeal and dismissed the suit. 1 ac¬ 
cordingly decree this appeal, set aside the 
judgment and decree of the lower Appellate 
Lourt and restore those of the Court of 
hrst instance. The appellants will get 

their costs m this Court and in the lower 
Appellate Court. 


hSabu ManmathaNath Roy (with him Babu 
Mohendra Bath Boy), for the Appellant.-The 
appeal arises out of a suit for ejecting the 
defendant-appellant on the ground that he 
is the purchaser of a non-transferable oc¬ 
cupancy holding. The holding in question 
was mortgaged to the defendant in 1894. 

hen in 19u3 be purchased the holding in 
execution of a mortgage-decree, and subse¬ 
quently instituted a suit for recovery of pos- 
session against the present plaintiff-landlord 

r:nVr e .°u the , r rersoM settied u p° n ^ 

land by the latter, and got a decree for 
possession of eight-annas interest in the 
homing as it was then found that his mort- 

*6I M PC 

1028 (t\ C.j. ’ * 53 » 9 Incl ‘ Dec. (n. s .) 
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gagor had only an eight-annas share in 
the holding. In that suit the present 
plaintiff-landlord raised the question of the 
non-transferability of the holding. 

[Babu Krishna Kamal Moitra , for the Re¬ 
spondent.—The suit was directed principally 
*'gainst the tenants settled upon the land 
and the present plaintiff was made only a 
pro forma defendant, and the question of 
transferability was left open by the Court.] 

When the question of transferability was 
distinctly and directly raised by the landlord 
in that suit, the Court was bound to decide 
that point and any reservation in the judg¬ 
ment keeping the point open wculd not 
bind the parly against whose interest the 
reservation was made. The reservation was, 
having regard to the provisions of the Civil 
Procedure Code, without jurisdiction and 

hence a nullity. 

[Sanderson, C. J. — How can section 1 1 of 
the Civil Procedure Code help you ? The 
point was not finally decided in that suit.l 

Section 11 will help me if I can show 
that the Court was not competent to make 
that reservation. If the reservation goe9 

away, the effect is that the issue of transfer- 
ability was decided in my favour. The 

case is similar to that class of cases where 
it has been held that if a Court not com¬ 
petent to allow a suit to be withdrawn under 
Order XXIII, rule 1, allows it to be with¬ 
drawn with liberty to institute a fresh suit, 
the fresh suit would be barred by res judicata. 
See Kali Prasanna Sil v. Panchanan Nandi 
(3). The Code of Civil Procedure does 

not entitle the Court to make any such re¬ 
servation. See Order XX, rules 4 and 5. 

[Sanderson, C. J.— Still ycu cannot get 
rid of the fact that the point was not finally 
decided.] 

If the reservation in the judgment keep¬ 
ing the point open was a nullity, the point 
cannot but be taken to have been finally 
decided. In that case I can successfully 
plead res judicata. I am entitled to say 
that the issue in question was heard and 
finally decided in the previous suit. 

Then the landlord is estopped from deny¬ 
ing the right of transferability. Prior to 
the mortgage to this defendant the land- 

(3) 33 hid. Ca*. 670; 23 C. L. J. 489; 20 C. Vi N. 
1000; 44 0. 367, 


lord recognised the transfer of the holding 
to one Peary Mohan, so that it is not now 
open to him to say that the holding is not 
transferable. » 

Babu Krishna Kamal Moitra , for the re¬ 
spondent, referred to Bhupati Boy Chowdhury 
v. Secretary of State (4), Mohamaya Prosad 
Singh v. Ram Khelaivan Singh (5). 

JUDGMENT. 

Sanderson, C. J.— I think that this appeal 
ought to be dismissed: and inasmuch as 
the circumstances are rather peculiar I think 
it right to make a few observations. 

The first point which was raised by the 
learned Vakil was with regard to Estoppel , 
but he did not argue it very strenuously and 
did not read the judgment of the learned 
Judge upon that point: and, the fact was, I 
think, brought home to him, during the course 
of the argument by the observations which 
fell from my learned brother and myself, that 
there was no case of estoppel. I need not 
say anything upon that point except that I 
agree with the judgment of the learned 
Judge. 

The real point which has been argued 
before us is that this was a matter of res 
judicata. 

The action in this case was brought by 
the plaintiffs to obtain possession of the land 
and upon this question of res judicata , it 
appears that in a previous suit in which the 
present defendant was the plaintiff and the 
present plaintiffs and one Madan Mandal 
were the defendants there was an express 
issue as to whetl er the rights of occupancy 
were transferable or not. I ought to have 
said that that is an issue which has been tried 
in this case,—the Court of first instance 
avoided the decision of that issue by saying 
that the present plaintiffs, who were the de¬ 
fendants in the previous suit, as auction pur¬ 
chasers of the holding could not raise the 
question of the transfersbility, and the learned 
Subordinate Judge stated in his judgment: 
“This decision will be no bar to the defend¬ 
ants (that is to say, the present plaintiffs) 
if they raise the question of transferability at 

any other time fs landlords.” 

Now, the learned Judge, Mr. Justice New- 
bould, has decided that under those circum¬ 
stances the matter of the issue of the trans 

(4) 5 C. L. J. 662 at p 663. 

(5* 15 Jnd. Cas. 911 at p. 913; 15 0. L J. 684 
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ferability of the occupancy holding was not 
res ft wheat a. 

The learned Vakil for the appellant has 
argued that the learned Subordinate Judge 
in the first suit, if l may so call it, had no 
jurisdiction to do that which he did, namely, 
to leave open the question of the transfer- 
ability of the occupancy holding, and to say 
that the decision in that case would be no 
bar to the plaintiffs to raising the question at 
a later date; and, he then proceeds to argue 
that if that be so, and the learned Judge had 
no jurisdiction to make that order, then that 
part of the order must be taken as if it had not 
been made and consequently he argues that in¬ 
asmuch as the issue of the transferability of 
the occupancy holding was in fact raised in 
the first suit and inasmuch as the plaintiffs 
obtained a decree in the first suit it must be 
taken that that issue was decided, and was 
decided in favour of the plaintiff in that 
case, that is to say, in favour of the defend¬ 
ant in this case. 

In my judgment, that is not a sound argu¬ 
ment. 

Before I give my reasons for that opinion, I 
must say that I cannot approve of the course 
which was taken by the learned Subordinate 
Judge in the first suit. 1 think that if that 
course were to be adopted in other cases, it 
might lead to multiplication of law suits 
and to much delay and also to unnecessary 
expenses to the parties and might lead to 
considerable injustice. I hope that such 
course will not be anopted and that anything 
we say in this case will not be taken as 
approving in any sense whatever of the course 

which was adopted by the learned Subordinate 
Judge in the first suit. But that is not the 
point that is material to the question in this 
case. 

The point that 1 have to consider is whe¬ 
ther the issue is a matter of res judicata 
within the meaning of section 11 of the Civil 
Procedure Code. That section is as follows:— 
No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 

P. artiea .litigating under the same 

title m a Court competent to try such sub¬ 
sequent suit.”- nowall that, as far as I have 
gone,—applies to this case because it is dear 
that the Court was a competent Court; the 


parties are the same; and there is no doubt 
that the matter in issue in this suit was in 
issue in the first suit—then the section goes 
on to say, “and has been heard and finally 
decided by such Court.” 

In relying upon this defence of res judicata 
Mr. Roy’s client has to show two things: 
first he has to show that this matter 
was in issue in the first suit and the second 
thing he has to show is that it has been heard 
and finally decided by such Court. We find 
that the matter in the first suit was dealt with 
in this way; in the first Court it was decided 
that it was not open to the then defendants 
(the plain iffs in this case) to raise this point, 
and, therefore, as regards the first Court it 
cannot be said that that issue w r as decided by 
the first Court. Then the learned Subordinate 
Judge said in effect that though he was giv¬ 
ing the plaintiff a decree, he was not giving 
the plaintiff a decree on ihe ground that the 
occupancy holding was transferable: on the 
contrary the effect of what he said was that he 
did not decide that question but that he left 
that question to be decided on a future date, 
if necessary. In this state of things, how can 
it be said that Mr. Roy’s client has shown 
that the matter was not only in issue in the 
former suit but was finally decided in that 
suit? 

In the case of Parsntam (hr v. Narbada Gir 
(2) Lord Macnaghten said this: “The question 
is not whether the judgment of the High 
Court in 1886 was right”—so also here the 
question is not whether the judgment of the 
learned Subordinate Judge in the former suit 
was right— ‘but whether it did or did not 
finally decide the present question as between 
Nepal Gir and Narbada Gir.” — So here the 
questiou is whether the learned Subordinate 
Judge did or did not finally decide the present 
question between the parties, namely, whether 
this occupancy holding was transferable or 
n °t-— It would be a contradiction in terms 
to say that the Court had finally decided 
matters which it expressly left ‘untouched 
and undecided.’” I think these remarks are 
applicable to the present case and, for these 
reasons I think that the learned Judges 
judgment, which if I may say so is quite clear, 
is right and ought to be supported and this 
appeal dismissed with costs. 

N. R. Chattfrjea, J.— I agree. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 1440 

of 1915. 

March 3, 1917. 

Present :—Mr. Justice Rafique and 
Mr. Justice Piggott. 

NAND RAM —Decree-holder— 

APPELL4XT 

versus 

JIWA RAM and another—Jodoment-debtors 

— Respondents. 

Civil Procedure Code (Act V of 1903), O. XX, r. 12— 
Possession, decree for, in favour of co-plaint iff —Revers¬ 
al of decree—Mesne profits, suit for—Liability of 
plaintiff who was not decree-holder. 

A Hindu died leaving two widows A and B. A 
made a waqf of half the property in favour of a 
certain temple. Subsequent to A*s death, B 
adopted one J, alleging that she had permission from 
her husband to do so. B and then sued for pos¬ 
session of the waqf property questioning the validity 
of the waqf. The suit was contested by the mutawalli 
N., who was in possession. The Subordinate Judge 
decreed the claim of A. for possession of the waqf 
property, but held that the adoption of J. was not 
proved. K. appealed and the case was referred to 
arbitration and the arbitrator gave an award. The 
decree which followed the award was that ./. was the 
adopted son of A. and that the waqf was a valid waqf. 
N. the mutawalli on obtaining possession of the waqf 
property sued both A. and J. for the recovery of 
mesne profits for the period of dispossession: 

Held , that J. could not be made liable for the 
period prior to the date of the decree on the award 
inasmuch as he was not a decree-holder prior to 
that date, but that as the decree on the award made 
him a joint decree-holder with .1 his liability began 
from that date. [p. 24, col, 1.] 

Execution second appeal against the deci¬ 
sion of the Second Additional Judge, Aligarh, 
dated the 17th of April 19! 5. 

The Hon’ble Mr. B. E. O'Conor, the 
Hon’ble Dr. T&j Bahadur Sapru, Messrs. A. P. 
Dube and Panna Lai , for the Appellant. 

Messrs. P.L Banerji and Lakshmi Narain, 
for the Respondents. 

JUDGMENT.—This appeal arises out of 
execution proceedings. It appears that one 
Gobardhan Das died leaving him surviving 
two widows, Musammat Rupo and Musammat 
Singhari. On the 19th of August 1900, 
Musim mat S*inghari made a waqf of half the 
property of her deceased husband in favour of 
a temple of Gangaji in Aligarh district. Sub¬ 
sequent to the death of Musammat Singhari, 
the other widow Musimmat Rupo adopted 
one Jiwa Ram, alleging that she had permis¬ 
sion from her husband to do so. On the 
21st August 1909, she and Jiwa Ram sued 


for possession of the waqf property question¬ 
ing the validity of the waqf. Nand Ram, who 
was appointed by the deed of waqf as muta¬ 
walli and was in possession of the waqf pro¬ 
perty, contested the suit. He denied the 
alleged adoption of Jiwa Ram. The Sub¬ 
ordinate Judge, who tried the suit, held 
that the adoption of Jiwa Ram was not proved 
and that the waqf was invalid. He decreed 
the claim of Musammat Rupo for possession 
of the waqf property. In execution of that 
decree Musammat Rupo obtained possession 
of the waqf property against Nand Ram on 
the 4th of May 1910. Nand Ram preferred 
an appeal to the High Court and the case 
was remanded for re-trial on the merits on the 
4th of July 1911. On the 12th of February 
1912, by consent of parties the case was 
referred to arbitration and the arbitrators 
gave an award on the 18th February 1912. 
On the 21st March 1912, the learned Subor¬ 
dinate Judge passed a decree in terms of the 
award. The decree which followed the 
award was to the effect that Jiwa Ram was 
the adopted son of Musammat Rupo and that 
two parcels of property of Gobardhan Das 
dedicated by his widow Musammat Singhari 
were properly dedicated and were waqf pro¬ 
perty. Nand Ram applied for and obtained 
possession of the said two parcels of property 
on the 20th of April 1913. Subsequent to 
his obtaining possession, he applied to the 
Court of the Subordinate Judge of Aligarh 
for the recovery of mesne profits for the 
period of his dispossession, viz., from the 4th 
of May 1910 up to the 20th April 1913. Both 
Musammat Rupo and Jiwa Ram filed objec¬ 
tions contesting the amount of mesne profits 
as also the method of assessment. The Court 
of first instance disallowed the objections and 
directed an enquiry as to the amount of 
mesne profits against both. Musammat Rupo 
and Jiwa Ram went up in appeal to the 
Court of the Distriot Judge, and for the first 
time in that Court a fresh objection was 
raised on behalf of Jiwa Ram. It was urged 
that he had never obtained possession 
through Court and that legal possession 
always remained with Musammat Rupo and 
consequently he was not liable under section 
144 of the Code of Civil Procedure for 
any mesne profits due to Nand Ram. On 
behalf of Musammat Rupo it was urged that 
theawaiJ settled all disputes between the 
parties t*nd that the right of Nand Ram to 
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get mesne profits for the period Musammat 
Rupo was in possession was not decided by 
the arbitrators in favour of Nand Ram. The 
award taken as a whole should be construed 
to mean that all that Nand Ram was entitled 
to was to get possession of two parcels of pro¬ 
perty mentioned therein as waqf property and 
no more. The learned District Judge accepted 
the argument on behalf of Jiwa Ram and 
released him from all liability. He rejected 
the objection of Mu&ammat Rupo and directed 
that enquiry as to mesne profits should be 
made against her only. Nand Ram has come 
up in second appeal to this Court and con¬ 
tends that Jiwa Ram should also have been 
made liable for the mesne profits due to him. 
For the respondents the argument before 
the District Judge is repeated, and it is said 
that Jiwa Ram not being a decree-holder 
section 144 does not apply to him. The 
other argument which affects the liability of 
Musammat Rupo on the basis of the award is 
also urged. The objection on behalf of Musam- 
mat Rupo need not be considered,as she has not 
appealed against the order of the learned Dis¬ 
trict Judge. The only point, therefore, before 
‘is is whether Jiwa Ram is liable for the 
claim of Nand Ram to mesne profits. We 
think that his objection is so far correct 
that he cannot be made liable for the 
period prior to the date of the decree on 
the award, as he was not a decree holder 
before that dale, but the decree of the 
21st March 1912 made him a joint decree- 
holder with Musammat Rupo and from that 
date his liability begins. We, therefore, modify 
the order of the lower Appellate Court 
and direct that enquiry into the amount 
of mesne profits due to Nand Ram be made 
as against Musammat Rupo from the 4th 
of May 1910 and as against Musammat 
Rupo and Jiwa Ram from the 21st March 
1912. Proportionate costs should be allowed 
to the parties throughout, including in this 
Court fees on the higher scale. 

Appeal accepted in part. 


MADRAS HIGH COURT. 

Appeal No. 400 of 1914. 

January 11, 1917. 

Present :—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

The SECRETARY of STATE for INDIA 
in COUNCjL, through the 
COLLECTOR of the TINNEVELLY 
DISTRICT— Defendant— 

Appellant 

versus 

PALAN1YAPPA PILLAI and another— 
Plaintiffs—Respondents. 

Waters, law of—Riparian rights—Channel irrigating 
a mitta, right of mittadar to dam — Rights cf lower 
owners —Crown, right of entry of, on private property 
to regulate distribution of water - In junction, grant 
of, legality of-Specific Relief Act (I of 1877 ), s. 54. 

In systems of connected tanks in different mittas 
or villages supplied with water by or through a 
permanent or artificial channel, each upper owner 
is entitled in the Hood season to fill his tank, which 
in general is of sufficient storage capacity for the 
ayahit, and, subject to this, is bound to allow tlie 
water to flow freely on to the lower tank till the 
last of them is supplied. \\ hatever may be the 
means adopted to let out the surplus, the owner 
of the tank, in such cases, has no right to increase 
the storage capacity of his tank beyond what it 
was at the time the channel was dug, which, in 
many cases, can only be proved by the customary 
How of water into the tank. [p. 31, col. 1.] 

Where Government is found to have no right 
to water supplied to tanks in a mitta by an artificial 
channel passing through the village,* the revenue 
officers as agents of the Government are not entitl¬ 
ed to go on the mittadar s land against his wish to 
regulate the supply or distribution of water to his 
mitta and other Aiyan villages or to execute repairs. 
Such a right can only be exercised without violating 
the proprietary rights of others and by the uso of 
lawful means, [p. 27, col. ], p. 33, col. 1.] 

Government can be restrained by an injunction 
from committing trespass on the properties of 
private owners for controlling the distribution of 
water for purposes of irrigation, [p. 27, col. 1 ; p. 33 . 
col. l.J 

Appeal against the decree of the Court 
of the Subordinate Judge, Tinnevelly, in 
Original Suit No. 60 of 1911. 

Mr. V. Ramesam (uovernment Pleader), 
for the Appellant. 

Mr./. L. Rosario (with him Messrs. E. S. 
Chidambaram Pillai and P. N. Marthandxm 
Pillai ), for the Respondents. 

Ibis appeal coming on for hearing on 

the 13th, 14th and 15th December 1916 

and having stood over for consideration 

till this day, the Court delivered the follow¬ 
ing 
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JUDGMENT. 

Abdur Rahim, J.—The respondents (plain¬ 
tiffs) are the proprietors of Kunnakudi 
Mitta. The southern boandary of it is a 
small river called Harihara Nadhi. A 
channel called Kunnakudi Kal takes off 
from a point in the river, goes a little 
distance towards the north and then to 
the east (or rather south-east), feeds a tank 
called Kunnakudi Periakulam which dis¬ 
charges its water at the other end through 
a weir; from here the channel continues 
and feeds a smaller tank called Kunnakudi 
Pettaikulam; and thereafter it goes on till 
it discharges itself in Sivalaperikulara. The 
villages on the north and north-east of 
the channel are ryotu-ari villages held of 
the Government and named Kuthukkalvalasai 
and Tenkasi. Sivalaperikulam derives its 
name from the village of Sivalaperi, also 
a ryotwari village in Tenkasi laluk. At 
the source of the channel, a short distance 
from the river, there is a head sluice situate 
in the mitta. Further on also within the 
boundaries of the mitta is one of the points 
in dispute, what is called outlet No. 2. 
This outlet or oalingula is on the southern 
bank of the channel; it has a vent in the 
middle, a masonry wall on each side, with 
wing walls in the eastern and western bunds. 
The head of the vent before the interference 
of the revenue authorities was halt a foot 
lower than that of the channel. There 
was opening between the stones in the vent 
to admit of wooden planks being inserte 
and these used to be put in when it was 
found necessary, in order to carry wa ei 
into the tank; in times of Rood the plants 
would be removed so that w r ater mig 1 
flow down to the river to the south. 

The mittadars claim that they are en¬ 
titled to the whole of the w r ater w nc 1 
comes into the channel and throug ie 
channel into the two tanks mentioned above 
within the Kunnakudi Mitta; and if any 
surplus water is left after irrigating all 
the lands that they want to cultivate, that 
is drained off into the Sivalaperi tank. On 
- behalf of the appellant, the Secretary of 
State for India in Council, it is stated that 
the channel is a common source of supply 
created for the benefit of the p ain i s 
mitta tank, i. e , Periakulam tank and t 
Ayan Sivalaperi tank. He does no recog i 


Pettaikulam as a tank in which plaintiffs are 
entitled to store water and says that the Siva¬ 
laperi tank is entitled at all times to two-fifths 
of the water in the channel which the 
ryo's have a right to take in seasons of 
good supply through the open vents in the 
surplus weir of the Periakulam tank, and 
in times of low supply through a madai or 
sluice called Pulavadaimadai at the western 
end of the Periakulam tank. In the 
alternative, he says that the Sivalaperi 
tank is entitled to all the water of the 
surplus weir of Periakulam as the weir stood 

in 1859. 

The defendant also alleges that until 
1892 the waterspread of the Periakulam 
tank was 7-50 acres of mitta. land and 10-29 
acres of Government poramboke land on 
the north, that since that date the mittadars 
by inserting permanent wooden shutters in 
the vents of the weir, which till then used 
to remain open, increased the full tank level 
and caused permanent submersion of 13 
acres of Government wet land on the fore¬ 
shore of this tank. He contends that this 
act of the mittadar is unlawful and that 
the F. T. L. (Full Tank Level) of Peria¬ 
kulam should be reduced by one foot. The 
defendant then states that the Kunnakudi 
channel was in a dangeroas condition and 
needed repairs and for his purpose he found 
it necessary, as guardian of public in¬ 
terests, to convert outlet No. 2 into a 
calingula, sent notice and estimates to the 
mittadars calling upon them to pay their 
contribution, and that as they would not 
agree he began doing the works himself. 
The calingula is constructed with dam stones 
with their top as their full sluice level 
and so made as to work automatically 
without endangering the channel bank or 
diminishing the supply in the channel or 
the tank. As for Pettaikulam the case of 
the defendant is that it is only a portion 
of the channel below the surplus weir of 
Periakulam and that it was converted by 
the mittadars into a supplemental tank in 
1871 by constructing a masonry dam across 
the channel. He wants that the dam 
should be removed. The defendant claims 
that the Government, as such, has a right 
to do all the necessary repairs in the channel 
partly from contributions from public funds 
and partly from contributions made by the 
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mittadar and the Ay an ryots. It is denied 
that the plaintiffs have any right to exe¬ 
cute repairs to any of the works in the 
channel or tank without the defendants’ per¬ 
mission. 

The Kunnakudi channel is an ancient 
channel. It does not appear when it was 
dug and at whose cost. It lies almost 
entirely within the Kunnakudi Mitta and 
there cannot be the slightest doubt that 
whoever dug it, it was intended mainly for 
irrigating the lands of that mitta. The 
mitta is a portion of the old Chockkampatti 
Zemindari. The Zemindari was sold for 
arrears of peishcush or revenue payable to 
Government in 1835—1836. It was under 
the management of the Government till 
1859 when it was granted to the successor 
of the original Zemindar and afterwards 
again sold and divided into parcels. One 
of these parcels is the Kunnakudi Mitta. 

During the period that the Zemindari 
was under the management of the Govern¬ 
ment they executed repairs and improve¬ 
ments in the channel and it was after 
such improvements had been effected that 
the grant of 1859 was made to the pre- 
deoessor-in title of the mittadar. On the 
other hand by the muchilika executed at 
the time, the then Zemindar undertook to 
keep tanks and channels in repair according 
to the ancient custom of the Zemindari, 
and there was no limitation imposed on the 
right of the Zemindar to use the water of 
the channel and the tank for purposes of 
irrigating the Zemindari land. The question 
of the respective rights of the mittadars and 
the Government with respect to the user 
of the water of the channel was raised 
between them in Original Suit No. G9 of 
1894 on the file of the Court of the Sub¬ 
ordinate Judge of Tinnevelly (Original Suit 
No. 26 of 1896 on the file of the Court 
of the Temporary Subordinate Judge of 
Tinnevelly), the Government alleging that 
the water stored in the mittadars' tank 
belonged to them, as it was obtained from 
an artificial channel maintained by the 
Government and situated in Government 
land; and they claimed the right to levy 
■water-cess (fasti jasthi) in respect of the 
second crop raised by the mittadars by irrigat¬ 
ing the land with the channel water. The 
claim of the Government was disallowed 
by all the Courts, the Court of trial, the Dis- 


trict Judge in appeal and by the High Court 
in second appeal [ Secretary of State v. Perumal 
Pillai (1)1. It was found that the whole of the 
water in the tank supplied by the channel 
belonged to the grantee (i. e ., the mittadar) 
and not to the Government, and that the 
Government w T as not entitled to increase 
the peishcush on the ground that the 

mittadars had increased wet cultivation 
and made other improvements in the 

lands of ths Zemindari. But at the end 
of the judgment of the High Court, it 
was observed that their finding and decision 
should not be understood as determining 
any question between the grantee and 
those who may be entitled to the surplus 
water of the tank according to established 
usage.” ft is this reservation that is relied 
upon by the defendant in support of his 
present claim put forward on behalf of 
the Sivalaperi and Kuthukkalvalasai ryots . 
But instead of instituting a proper suit to 
obtain determination of the right to the 
surplus water of the Periakulam tank 
which the ryots in the Ayan villages in 
question may have according to ‘established 
usage,’ the Government took upon itself 
the responsibility of forcibly entering upon 
the mittadars' land and asserting the 
right claimed by them to regulate the 
distribution of water to the mittadars and 
to the ryots of the Government villages. 
Mr. J. L. Rosario, appearing on behalf of 
the mittadars, has strongly protested against 
this action of the revenue officers. On the 
other hand, the learned Government Pleader 
urges that it is the paramount right and also 
duty of the Government in this Presidency 
to distribute and control the distribution of 
water for purposes of irrigation and that 
the revenue officers acting on behalf of 
the Government were, therefore, justified in 
going upon the mittadars ’ land without 
their permission and in spite of their 
protests. He relies upon the ruling in 
Liobert Fischer v . Secretary of State 

u;. ihat case instead of helping him 
contains an observation which is opposed 
to his contention. It is stated, “it could 
not, of course, be suggested that, for the 


0 24 M 279; 11 M.L. J. 117 

U) 2 Ind. Cas. .325; 32 M. 1 41; 5 
M. L.J.131. 
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purpose of exercising their right of control, 
Government would be warranted in com¬ 
mitting an act of trespass,” and no other 
authority is cited in support of such a 
prirr.a facie untenable proposition, that the 
Revenue Officers as agents of the Govern¬ 
ment are entitled to go upon people’s land 
in this Presidency against their wishes for 
the exercise of any right that the Govern¬ 
ment may possess to regulate the distribution 
of water of rivers and channels. Such a 
right, however, in my opinion, can only 
be exercised without violating the pro¬ 
prietary rights of others and by the use 
of lawful means and there can be no 
doubt, therefore, that the defendant was 
rightly restrained by injunction from going 
upon the plaintiffs’ land against their 
wishes to regulate the distribution of water to 

the channel and the tank. 

Mr. Rosario then contended that we should 
not go any further and declare the rights 
of the parties in the water of the channel and 
says that this should be done only when 
the ryots concerned institute a proper suit 
for the .purpose. But having regard to the 
fact that so much evidence has been taken 
on the various issues raised in connection 
with the question and that the dispute has 
been going on for a very long time, it 
is not desirable that the matter should 
be left again in an unsettled condition, in 
so far as it can be determined now. 

The first question is, what are the 
respective rights of the mittadars and the 
Sivalaperi ryots. 

The history of the disputes relating to 
this channel goes back upon the record to 
1820. It appears from Exhibit XVII (a) 
of 1822 that the right of the ryots of 
Sivalaperi to irrigate the lands under the 
Sivalaperi tank with water drawn from 
the Kunnakudi channel according to mamool 
or usage was recognised hy the then Zemin¬ 
dar. As regards the exact extent of that 

ricrht, it was claimed on behalf of the 

Sivalaperi royts that they were entitled to 
two-fifths of the water in the channel 
(the Zemindar being entitled to three- 
fifths) in times of scarcity through a sluice 
in th« channel called Pulavadimadai at 
the western end of the Periakulam tank, 
and in times of full supply over the weir 

at the eastern end of the tank. It is also 

evident from Exhibit XVII (&) that even 


in 1882 there was obstruction on the part 
of the Zemindar to the exercise of this 
alleged right by the Sivalaperi royts. In 
so far as can be gathered from the docu¬ 
mentary evidence in the case which is the 
most reliable evidence available the claim 
of the Sivalaperi ryots to take water through 
Pulavadimadai was never recognised by 
the Zemindar or successfully established 
against him. It is not even shown that 
there is any defined channel by which 
water is taken to Sivalaperi lands through 
the Pulavadimadai. It is, however, clearly 
established that the Sivalaperi tank 
has been deriving its supply from the 
water that flows over the surplus weir 
of the Periakulam tank at the eastern end. 
This is proved by documentary evidence 
going as far back as 1820. In fact it is 
the main, if not the sole, source of supply 
for the Sevalaperi tank; and this has been 
recognized by the proprietor of Kunnakudi 
Mitta from time to time. The rnittadar , his 
agents and lessees have in fact asked for and 
obtained contribution from the Sivalaperi 
ryots towards the repairs executed to the 
channel, and when the repairs were done 
by the Government* the rnittadar paid what 
was accepted by him as his proper share, 
the rest being borne b/ Government and 
the Sivalaperi ryots. The proportions in 
which the expenses were met have sometimes 
amounted to nearly three-fifths by the 
rnittadar and two fifths by the Government 
and its ryots at Sivalaperi. These facts are 
borne out by documents dating from 1870, 
viz.. Exhibits V, JX/v, lXn J X/, IXrw, XVI 
series, etc. This evidence would, therefore, 
seem to indicate to some extent that the 
division of water in the channel between 
the mittadars and the Ayan ryots used 
to be made in the proportion of three- 
fifths and two-fifths. In the absence, 
however, cf more definite evidence on this 

point and in view of the fact that the 
right of defendant to take water through 
Pulavadimadai in times of scarcity is not 
established, I am not prepared to hold that 
the Sivalaperi ryots are entitled to two-fifths of 
the entire water in the channel and the plaint¬ 
iffs to three-fifths. The division of the expenses 
of repairs in such proportion only indicates 
in a rough way the amount of the benefit 
which the parties respectively derived from 
the channel. It would appear that the 
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supply of water in the channel, if it is 
not allowed to run waste through want 
of repairs in the channel or otherwise, is 
ordinarily abundant and it seldom happened 
that it was not found to be sufficient for 
the needs both of the mittadar* and the 
defendant. It should also be borne in mind 
in this connection that the plaintiffs are 
entitled to irrigate the lands as they 
always have been doing through sluices in 
the channel as well as in the tanks, and it 
cannot be said that the plaintiffs’ rights of 
irrigation are confined to any particular 
acreage or to a single crop. 

The next important question for decision 
is whether the plaintiffs are entitled to 
store water in the Pettaikulam tank and 


if so, what are the extent and limits 
of that right. The case of the defendant 
is that the Pettaikulam is a new tank 
altogether and so is the dam at its 
eastern end, and it is claimed on his 
behalf that the Pettaikulam should be 
filled up in so far as it exceeds the width 
of the channel as it goe3 down from the 
Periakulam weir. The evidence as to the 


Pettaikulam tank is somewhat obscure. 
But evidently there is {illusion to a dry 
pottoi tank in a report by the Revenue 
Officer made in 1822 (Exhibit XVII). 
Exhibit I , which h the delivery warrant 
issued to a purchaser of Kunnakudi village 
in a civil suit of 1866, makes distinct 
mention of Kunnakudi Pettaikulam from 
which the marugal channel i 9 stated to be 
running to Sivalaperi tank. It is possible 

that it is nothing but a natural depression 

as stated in Mr. Brandt’s Memorandum 
of 18/3 (Exhibit VI). it j s Kot 

suggested that it was dug by any 0 n« 
and the appearance of it as described by 
Mr. Brandt rather tends to negative 
the supposition that it is an artificial tank 
If that isso, there can be little doubt that 
it was originally a. part of the channel 
uself. It lies entirely within the limits 
of the mitta and the mittadar is i n mv 
opinion entitled to all the water that is 
stored ^ there, and the surplus that fl r.ys 
over into the channel continued at the 
eastern end is what thereof Sivalaperi 

are entitled to. The first diiouV that 
arose over the Pettaikulam was in 1870 
or thereabout, and related to a sluice on 
the south and to a dam across the channel at 


the eastern end of this tank. It was distinctly 
asserted at the time in the memorandum 
of appeal filed on behalf of the mittadar 
to the Collector that at first the mvlri 
or sluice in the Pettaikulam was made of 
palmyra trunks and that subsequently it 
was replaced by an earthernware sluice or 
nmhimadui. It was also stated that the old 
madai had got blocked for a time and that 
' by changing its material, no harm was 
caused to the Sivalaperi ryots and that in fact 
it prevented waste of water. The Collector 
Mr. Puckle held reversing the order 
of the Sub-Collector, that the Zemindar 
had an undoubted right to use whatever 
water was stored in his tank to the best 
advantage and the Sivalaperi ryds, whose 
tank (i.e.y the Sivalaperi tank) was only 
entitled to the surplus drainage, had no 
cause to complain as long as the surplus 
channel was left open. It appears, however, 
from a Memorandum of Mr. Brandt (Ex¬ 
hibit VI) and from Exhibit VIII, which is 
a letter from Mr. Puckle, who had heard 
the appeal of the mittadar , to the District 
Engineer, that the new dam that had been 


put up at the Pettaikulam tank was regard¬ 
ed as objectionable by the revenue authori¬ 
ties. Orders were pished in 1671 requiring 
the then mittadar to remove the dam but 
he apparently did not feel himself bound to 
comply with the requisition. 

There can he n > diuh 1 , that the mittadar 
m entitled to take water through the sluice 
on the south of Pettaikulam. The point 
for decision is whether he is entitled to 


retain rne aam, it is alleged that by this d im, 
obstruction is caused to the rtnv of water 
into the channel leading to the Sivalaperi 
tank awarding to usage, an 1 in fact the claim 
of the defeoiint goes further for he wants 
tmt the PettaikaUm tank should be remov- 
el or filial up. The evidence on behalf 
ol thi plaintiffs is that by the masonry dam 

N% n 1 e 1 they have put up no alteration is 
effects! in the supply of water to the 
Swale peri tank. In my opinion, the plaint- 
iff-i are entitle I to put up a proper weir 
a the e is tern en 1 of Pettaikulam, provided 
toey d) n >t thereb/ciuse any detriment to 
tn supply of water to Sivalaperi, which 
t n ryots have been accustomed to get before 
the onstractnn 0 f the new dim. It would 
a ppe.r from Bxhibit V[[, a report made 
in 1874 by the Govern m mt Tahsildar to th e 
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Collector, that the masonry weir at Pettai¬ 
kulam was constructed under the orders of 
the Range Officer and that it was sanctioned 
by the Collector himself. The evidence is 
not clear upon the materials available as to 
how and to what extent, if any, damage has 
baen caused to the Sivalaperi ryots by this 
construction. I think it must be left to the 
Ayan ryots themselves to seek their proper 
remedy by a separate proceeding, if in fact 
they have suffered any injury. That the defen¬ 
dant is not entitled to hive the Pettaikulam 
tank itself removed, is to my mind abund¬ 
antly clear. 

Then with reference to the Periakulam 
tank, the question that we have to decide 
is, what is the extent of water which the 
plaintiffs are entitled to store in it, or in 
other words, what is the proper ayakat of 
this tank. The evidence furnished by the 
Settlement Register shows that part of the 
Survey No. 262 amounting to 10 acres, 9 
cents of Government ryotwari land in 
Kuthukkalvalasai is a portion of the wafer- 
spread of Periakulam. This i3 also borne 
out by other documentary evidence. The 
same is the effect of the evidence of the 
plaintiffs’ 14th witness, Mr. Vaikuntam 
Ayyar, an Executive Engineer, who prepared 
a map showing the waterspread of this 
tank at different levels. There can be little 
doubt that the proper waterspread of this 
tank is represented by what is called the 
3rd contour which corresponds to the sill 
level of the vents in the calingula. Taking 
the crest of the surplus weir at 100, the 
3rd contour, represents 97-34. The plaintiffs 
are not entitled to raise the full tank level 
above this point, whether by the use of 
wooden shutters or otherwise; for the result 
of increasing it would be that more ryot- 
wart land on the north would be submerged 
than is justified and there would be less 
water to (1 )w over the surplus weir into 
the channel leading from Pettaikulam to the 
Sivalaperi tank. 

The next point for consideration refers 
to outlet No. 2, the construction made by 
the defendant in the channel not far from 
the head sluice. The evidence of Mr. 
Vaikuntam Ayyar, which 1 find no reason 
for discrediting, shows that by raising the 
sill level by 1 foot, damage is likely to be 
caused to the channel. It would seem that 
the natural result would be that the silt 


that comes into the channel with the drain¬ 
age from the north, would not be discharged 
to the same extent a3 before into the 
Harihara Nadhi, but would accumulate into 
the channel itself and gradually get carried 
into the Periakulam tank. As regards the 
rest of the construction, I do not think it 
can be said that any harm will be caused 
to the channel or to the interests of the 
mitt ad ar s. 

It should, therefore, be declared (a) that 
the channel, so far as it lies within the 
boundaries of the mitta , belongs to the plaint¬ 
iffs. (6) That the defendant’s officers are 
not entitled to enter upon the mitta land 
in order to execute any work in connection 
with the channel with a view to regulate 
the distribution of water to the Periakulam 
and Sivalaperi tanks or for any other purpose, 
if such entry and execution of works is 
objected to by the mittadars. (c) The plaint¬ 
iffs are entitled to store water in the 
Periakulam tank to the level indicated by 
contour No. 3 delineated on the plan pre¬ 
pared by the 14th witness for the plaintiffs 
marked as Exhibit E and they will be 
restrained from increasing that level. ( d) 
The plaintiffs are also entitled to the water 
that comes into the Pettaikulam tank but 
are not entitled to store more water than 
what used to be contained in it before the 
date of construction of the new masonry 
dam, i.e.y before 1871; if this new dam has 
caused any injury to the ryots of Sivalaperi, 
they will be at liberty to pursue such 
remedy as they may have by a proper suit. 
(e) The plaintiffs are entitled also to take 
water through the sluices already existing 
in the channel and in the Periakulam and 
Pettaikulam tanks. (/) The plaintiffs must 
keep the channel and the works in connec¬ 
tion therewith in proper repair and efficient 
condition - the costs thereof to be borne 
by them and the Government in the pro¬ 
portions of three-fifths and two-fifths, (g) 
The plaintiffs must not obstruct the flow 
of surplus water over the weir at Periakulam 
at the level indicated by contour No. 
3, and the overflow of water from the 
Pettaikulam tank as it existed before 1871. 

The defendant will bear the costs of this 
appeal. Time for payment will be three 

months. 

b .uni v as a Aiyangak, J.— This appeal arises 
out of a suit brought by the proprietors 
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of the Kunnakudi mitta against the Govern¬ 
ment for certain declarations in respect of 
an irrigation system, the Kunnakudi channel 
and its connected tanks, and for an in¬ 
junction restraining the Government from 
in any way interfering with it. 

The Kunnakudi channel which takes off 
from the Harihara river, a natural stream, 
first empties itself into the Kunnakudi 
Periakulam (big tank) at its western end 
and after filling it flows out through a weir 
at the lower and eastern end of the tank, tills 
a small tank called Pettaikulam lower down, 
flows out over a dam placed in the channel 
contiguous to the eastern bund of that tank 
and finally flows into the Sivalaperi tank 
which belongs to the Government. There 
is a dam in the river to lead the water 
into the channel, a head sluice which was 
constructed in the channel about a furlong 
off from the off-take to regulate the flow 
and an outlet No. 2 called Chakkilichimadai 
still lower down in the channel to discharge 
the excess water in times of flood. The 
channel has been in existence from time 
immemorial and was evidently formed for 
the irrigation of the mitta Kunnakudi 
lands and certain lands under the Sivala¬ 
peri tank in Teakasi, a Government 
village. Kunnakudi Mitta formed part of 
the ancient Zemindari of Chokkampatti 
which was purchased by Government in 
1835 for arrears of revenue, remained in 
amani management till 1859 when it 
was re-granted to a representative of 
the original family, for whose debts it 
was sub divided and sold in 1861 in Court 
auction. There have been constant disputes 
between the proprietors of Kunnakudi and 
the ryotwari owners of the lands under 
Sivalaperi from about the year 1820 as 
to the rights of irrigation through the 
Kunnakudi channel, which have not yet 
been settled by any final adjudication by 
a Civil Court. 

The main points of difference are the 
following:— 

(i) as to the right to the water in the 
channel in times of scarcity, 

GO as to the full tank level of the Peria¬ 
kulam, i.e.y the height to which the pro¬ 
prietor of Kunnakudi is entitled to impound 
and store the water flowing in the channel, 


(m) as to his right to store water in the 
Pettaikulam. 

There is a certain amount of irrigation 
through sluices in the channel, of which the 
most important for the present purpose 
is through a sluice known as Pulavadimadai 
at the western end of the tank at the 
place where the channel enters the tank. 
Through this sluice water in times of 
scarcity flows out of the main channel into 
a small channel along the southern bund 
of the tank ( purakal ) and irrigates the 
lands of the proprietor. The ryotwari owner ’ 
under Sivalaperi claims a right to lead 
water into his tank through this channel 
and says that he is entitled to two-fifths 
of the water flowing in the main channel 
and only the remaining three-fifths belongs 
to the mittadar. There are some 
general assertions of this right and it 
also appears that the cost of the repairs 
and other works executed in the main 
channel has been divided in the pro¬ 
portion of three-fifths to the proprietor 
and two-fifths to the Government and 
their ryotwari pattadars; but there is no 
reliable evidence except vague oral evidence 
that the Sivalaperi tank ever had a supply 
through the purakal or side channel. It is 
remarkable that in 1820 the request made 
by the ryotwari owner under the Sivalaperi 
tank to the Zemindar was to take water 
through Pallathumarugal, i.e. 9 the surplus 
weirs at the lower end of the tank (Exhibit 
XVIIc). Though orders appear to have 
been passed in 1822 and in 1835 that the 
Sivalaperi tank should get two-fifths of the 
water through the Pulavadimadai in seasons 
of scarcity and through Pallathumarugal 
in ordinary seasons, so early as 1873 it was 
stated that Sivalaperi was getting water 
only through the surplus weir (Exhibit VI). 

1 he claim was revived in 1874 and sup¬ 
ported by the Tahsildar again in 1893 
and supported by the Revenue Inspector, 
hut nothing came of it. In these circum¬ 
stances without much better evidence than 
we have in this case, it is not possible to 
come to any other conclusion than what the 
lower Court arrived at on this point. 

The next question is as to the right of 
the mittadars to appropriate the water in 
the channel. According to them they are 
entitled to use and impound as muoh of the 
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water of the channel as they like and 
let out the surplus on to the lower owner 
who cau ’make such use of it as he wants 
when he gets it, but that the lower owner 
is not entitled as of right to any flow in the 
channel; in effect the plaintiffs claim a 
right of drainage without being under any 
obligation to let the water flow on in 
the channel to the Sivalaperi tank. This 
obviously is not their right. In these 
systems of connected tanks supplied with 
water by or through a permanent artificial 
channel, each upper owner in the flood 
season is entitled to fill his tank, which in 
general is of sufficient storage capacity 
for the ayakat and subject to this, is 
bound to allow the water to flow freely 
on to the lower tank till the last of them 
is supplied. In a considerable number of 
cases, before the introduction of modern 
engineering appliances, this was managed 
by having an automatic escape at the lower 
end of the tank, especially if the soil was 
hard or rocky, approximately at a level 
with the full tank level of the tank. These 
escapes were called thambogis. But what¬ 
ever may be the means adopted to let out 
the surplus, the owner of a tank in such 
oases has no right to increase the storage 
capacity of his tank beyond what it was 
at the time when the channel was dug, 
which in many instances can only be proved 
by the customary flow of water into the 
tank. In this case there is some evidence 
that the escape Pallathumarugal, which, 
there is no reason to doubt, always ex¬ 
isted in the lower end of the tank at the 
place where the weir now is, was not paved 
with stones till about the year 1888, when 
probably the mittadar began 2nd crop cultiva¬ 
tion systematically (see Exhibits X and 
XIV), that the level was below the full 
tank level probably in consequence of 
scouring, and that it was usual to block 
it with turf which was opened to let out 
the water into the channel lower down, 
when water was low (Exhibit XVII series). 
There is also some evidence that the 
mittadar introduced two vents in the weir 
and put up plank shutters in 1892 or 
thereabouts and raised the bunds of his 
tank to increase the storage capacity. On 
the other hand, the mittadar has adduced 
evidence to prove that his tank has 


remained in the same state for about 50 
years. Apart from this conflict of testimony, 
there is other reliable data in the case 
to fix with sufficient accuracy the E. T. L. of 
the plaintiffs’ tank. Admittedly the tank 
water in the north submerged some lands of 
the Government village of Kuthukkalvalasai 
alias Jagaveeramaperi, when water stood in 
the tank at the F. T. L. Exhibit IVa is 
the Settlement Register of that village 
prepared after the first revenue survey in 
1874 and sho*s a part of Survey No. 
262 (262N in the new survey) of about 10 
acres odd in extent as the waterspread 
of the tank. There is no reason to doubt 
the accuracy of this statement. The 
plaintiffs’ 14th witness, a retired Engineer 
from the Travancore sorvice, prepared a 
plan and has drawn contours of the water- 
spread of the tank at various levels, one 
of them being the sill level of the sur¬ 
plus weir as it exists now. That is the 
3rd contour at 97-34 level, taking the 
crest as the datum (100), and it will bo 
seen that that submerges just about the 
extent mentioned in IVa. The adangal 
accounts of Kuthukkal valasai prove that 
after 1893 when the mittadar began to block 
up the vent way of the surplus weir with 
plank shutters thereby raising the level 
of the water in the tank, about 13 25 
acres more of the lands are submerged so 
as to render them unfit for cultivation. We 
may fairly conclude that the present sill 
level of the weir is the full tank level 
of that tank and that the plaintiffs were 
bound to keep the weir open without any 
obstruction to the outflow from the tank 
at the lower end. 

There is one further question on this 
part of the case. The mittadar says that a 
small tank called Pettaikulam further down 
the channel is entitled to a supply, and at the 
best Sivalaperi is only entitled to tho water 
which overflows a dam placed across the 
channel at the eastern end of the tank. That 
this so-called tank was not one of the original 
system is quite clear; it is not referred 
to in the earlier documents or disputes. 
Mr. Brandt who saw the place in 1872- 
1873 says that it has not the appearanoe 
of a tank, it has merely the appearance 
of a slight widening of the channel.” It 
appears from the careful memorandum pre* 
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p.\red by him (Exhibit VI) that the mittadar, 
taking advantage of a depression there, pat 
up or heightened the bund , managed to get 
the consent of the Kange Officer of the Public 
Works department to construct a masonry 
dam across the supply channel, to retain the 
water in the newly formed tank, and also 
introduced a sluice t) let out water for 
irrigation. This t)ok place in about the 
year 1869 and the Sivalaperi ryot at once 
complained to the Revenue authorities. The 
Sub-Collector directed the closing of the 
sluice and directed that, such orders as 
might be passed as to the masonry work 
after reference to the Range Officer should 
be carried out; but on appeal by the mittadar 
the Collector modified the order of the 

Sub-Collector by allowing the retention 
and use of the sluice. Finally the Sub- 
Collector and Collector ordered the removal 
of the dam. Though the mittadar was 

asked to remove the dam which was the 
real impediment to the flow of the water 
in the channel, he did not do so and he 
has managed to keep it on ever since. 
There is a pottaikulam referred to in an 
early document of 1822, but that is not 
this tank; the word pottaikulam (blind 
tank) is used there as a common name, 
probably in the sense of a tank without 
a sluice or a weir and, therefore, not useful 
for irrigation; and it is remarkable that the 
tank now in question had originally no 

ayakat under it. However that may be, 

there can be very little doubt that the 
masonry dam in the channel below 

Pettaikulam was newly put up in 1871 
and tint the mittadar was not entitled to 
do so. As we know when it was put up 
and as sixty years have not elapsed, so 
as to give the mittadar a right by prescrip¬ 
tion against the Government, and as it is quite 
clear that no right to dam the channel and 
obstruct the flow of water at that place 
was granted to the mittadar , he is bound 
to remove all obstruction to the flow of 
water as it was flowing before the dam 
was put up. 

Whether in. seasons of scarcity or draught 
the Sivalaperi ryots are entitled to a division 
of the water flowing in the channel into 
three-fifths and two-fifths is difficult to 
determine on the materials before us. If 
once the water reaches the Periakulam 
there is now no means of letting it out 


to Sivalaperi till the water overflows the 
weir, which is quite unlikely when water is 
low in the channel and the flow scanty. 
Though proposals were made in 1874 and 
1894 for constructing a channel in Govern¬ 
ment land to draw off two-fifths of the 
water before the Kunnakudi channel flows 
into the Periakulam, no such channel has 
been constructed. The question of three- 
fifths and two-fifths can only arise if such 
a channel is constructed, and we need not, 
therefore, determine it now. 

There is one other question in the case 
which is of great importance in determining 
the exact reliefs which the parties are 
entitled to in this case. The suit as already 
said was instituted by the plaintiffs for, 
among other things, an injunction re¬ 
straining the Government from entering 
their lands for doing any repairs or 

making any alterations in the channel 
system within the limits of the mitt a. 
The learned Government Pleader contends 
broadly that if it is found that the 
Government are entitled to any portion of 
the water flowing in the channel, their 
paramount right to distribute all unap¬ 
propriated water in the public interest gives 
them a right to enter on the lands of a 
private owner through which the channel 
flows and make such repairs or execute 
such works as may be necessary to ensure 
a proper distribution of the water between 
the mittadar and their own ryots. Robert 
Fischer v. Secretary of State (2), the only 
authority cited by him in support of his 
contention, is really against him, for the 
learned Judges at page 156 of the report 
observe as follows: “it could not, of course, 
be suggested that for the purpose of 
exercising their right of control, Government 
would be warranted in committing an act of 
trespass.” In Ambalavana Pandara Sannathi 
v. secretary of State (3), where also 
an I'lflwiarsaed for an injunction restraining 
the Government from entering on his land 
and executing any repairs in an irrigation 
channel within the limits of his village, 
e learned Judges apparently assumed 
that a right to another man’s land was 
n^t implied in the Governmental function 

ot the conservation and control of the irriga- 

tion channels. They had, therefore, to decide 

(3) '^3 M. 539; 15 M, L. J. 251. 
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whether the channel was granted to the 
inamdar or remained the property of the 
Government. 

The Government Pleader also contends 
that the facts proved in this case establish 
that the Government were the owners 
of the channel. It is proved that the 
Government constructed the head sluice 
in the channel in 1886, repaired the dam in 
the river in 1870 and 18S5 and levied 
contribution from the mittadar. On the 
other hand, there is evidence that the 
mittadar executed some repairs in the channel 
himself and obtained contribution from 
the Sivalaperi ryots. The greater portion 
of the channel lies within the mitt a limits 
and the channel as its name implies was 
primarily intended for the irrigation of 
Kunnakudi; at any rate the ayakat under 
the Kunnakudi tana, is much larger than 
under Sivalaperi. The grantee of the 
Zemindari in 1859 also covenanted to 
keep the tanks and channels in repair ac¬ 
cording to the ancient custom of the 
Zemindari. This covenant, though intended 
primarily for the benefit of the inhabitants 
of the Zemindari, cannot be ignored in 
coming to a conclusion as to whether or not 
the channel was included in the grant. 
In these circumstances the fair inference to 
be drawn is that the channel within the 
limits of the mitta belongs to the mittadar. 
This conclusion is materially strengthened 
by the conduct of the Government. In 1869, 
the Tahsildar drew the attention of the 
mittadar to the estimate made to close a 
breach in the Kunnakudi dam, said that 
the mittadar was bound to keep the darn 
in repair as it was within his jurisdiction 
and warned him that he will be held respon¬ 
sible for any loss to the Ayan nanja lands 
(Exhibit N). In 1S73 and 1874, though 
peremptory orders were issued to the mittadar 
to remove the masonry dam placed in the 
channel at the lower end of the Pettaikulam, 
when he did not do so, the Government 
did not feel at liberty to enter on the 
channel at that place and remove the dam. 
All that the Collector could do was 
to advise a civil suit by the Sivalaperi 
ryots. Again when the mittadar shut up the 
vent way by planks and raised the level 
of the water in the tank, so as to obstruct 
the supply to Sivalaperi and also to submerge 

the Government lands in the north, the 
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Government felt themselves unable to 
abate the nuisance and unsuccessfully resorted 
to the indirect means of imposing fasli jasthi. 
After the final disposal of the litigation in 
respect of the fasli jasthi against the Govern¬ 
ment, the matter of submergence was again 
considered in 1P03 and all that the Collector 
could say was that the ryots should be left to 
protect themselves; and in 1907 when the 
loss to Sivalaperi by the obstruction of 
the water-course was again brought to the 
notice of the Collector, the only proposal 
made was to construct a dam and dig a 
new channel to Sivalaperi in Government 
lands. In fact till 1910 nobody imagined 
that the Government had the right to enter 
on the channel within the mittadar's limits. 
It is scarcely likely that the Government 
would have allowed the mittadar to set 
them at defiance if the channel belonged 
to them. I, therefore, think that the 
Government are not entitled to enter on 
the land of the mittadar against his wish 
and the plaintiffs are entitled to an injunc¬ 
tion restraining the Government from 
doing so either for the purpose of altering 
or repairing the channel or tank or executing 
new works. 

Mr. J. L. Rosario strongly urged that if 
we came to the conclusion that the Govern¬ 
ment are not entitled to go on his land, we 
should not determine any question as to 
the irrigation rights between the mittadar 
and Sivalaperi ryots or Government but 
should leave the matter at large for 
a subsequent litigation by the Government 
or their ryotwari pattadars. As those rights 
have been the subject of issues and elaborate 
enquiry in this suit and as the whole 
matter has been fully argued before us 
and as it is further impossible togive adequate 
relief to the plaintiffs or frame a proper decree 
without declarations as to the substantive 
rights of the parties in the irrigation 
system, I think we ought to declare the 
rights of the parties, more especially as it 
is not suggested that any more materials 
are available for a decision on those ques¬ 
tions. 

I have not hitherto referred to the 
works done by the Government in Outlet 
No. 2. Owing to the wastage of water through 
that outlet when water was required for 
irrigation, and its insufficiency to protect the 
channel during floods, the Government 
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made certain alterations in the outlet 
which they considered to be an improvement. 
The mittadar does not like it and has prayed 
for a mandatory injunction directing the 
Government to restore the outlet to the old 
state. 1 am not satisfied that the alterations 
made will in any way prejudicially affect 
the mittadar s rights. But in the view 
that I take, viz., that the mittadar is entitled 
and is bound to keep the channel efficient and 
the tanks in good repair, so as to prevent 
waste of water in his limits and allow the 
flow of water in the channel, subject to his 
right to till his tank up to the present sill 
level of the weir, it is unnecessary to grant 
a mandatory injunction. 

I agree, therefore, to the decree and order 
for costs proposed by my learned brother. 

Appeal partly allowed ; 

Decree modified. 

V.K.P. 


COURT OF THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revenue Revision No. 168 of 1915-16. 

March 24-, 1917. 

Present :—Mr. Maynard, F. C. 

PAT RAM —Plaintiff—Applicant 


versus 

ABHA and others—Defendants— 

Respondents. 

Punjab Tenancy Ad (XVI of 1S87J, $. 8 —Occupancy 

rights—Non-payment of rent for 28 years—Morni hill 
tract. 

The position of tenants in the Morni hill tract who 

pay revenue and cesses only is a peculiarly strong 
one. 

Where a tenant in the Morni hill tract had, for 28 

years during which he and his immediate predecessor- 

in-interest had been in cultivating possession of the 

land, paid no rent over and above revenue and 
cesses: 

' I.. . . 

:hts 


Held, that he was entitled to occupancy ri 
under section 8 of the Punjab Tenancy Act. 


nr 

o 


Revision from the order 0 f the Commis- 
sioner, Arabala, dated the 16th May 1916. 

Mr. Gullu Ram , for the Applicant, 

Mr. Mahabir Parshad , for the Respondents. 
ORDER. Pat Ram, Gujar , son of Hamira, 
resident of Mauli Bhoj Rajpura in the 
Morni hill tract of the Naraingarh Tahsil 
contests notice of ejectment, and claims 


occupancy rights in Sbigkas 2 biswas of land, 
Khasra numbers 42 min., 43 min. and 46 min. 

A careful examination of the Revenue 
Records shows that no rent over and above 
revenue and cesses has been paid for 28 
years during which the applicant and his 
immediate predecessor-in-interest have been 
in cultivating possession. It is not proved 
that the applicant’s grandfather was in 
possession; because records for the period 
prior to the Settlement of 1888-89 are not 
available; and a claim to occupancy rights 
under section 5 (1) (a) of the Punjab 

Tenancy Act has not been established. 

The position of tenants in the Morni hill 
tract, who pay revenue and ces>es only, is 
admittedly a peculiarly strong one and the 
Settlement Officer of Ambala, Mr. (now Sir 
A.) Kensington thought that there was no 
doubt that they were really entitled to per¬ 
manent rights in the land; and such a 
position would be quite in accordance with 
that of the cultivators in many portions of 
the Punjab Himalayas whose “ivarisi ” rights 
under the rule of the indigenous Rajas were 
virtually rights of permanent occupancy, 
subject to the payment of the dues of the 
State. Among the reasons which have con¬ 
tributed to the peculiar strength of the 
tenants’ position in these tracts is the 
difficulty of finding and of replacing tenants. 

Having regard to the history of the 

Morni tract tenures as given in the 

Settlement Report and to the proved fact 

of occupation for 28 years through two 

generations without payment of any rent 

over and above land revenue and cesses, I 

find that Pat Ram is entitled to occupancy 

rights under section 8 of the Punjab 

tenancy Act. I accept the application for 

revision, cancel the notice of ejectment, 

and find that occupancy rights under section 

8 are established. The point decided being 

a new one, I give no order on the subject of 
costs. 

Revision accepted. 
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JHITIBAI V. TEJMAL. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 211 

cf 1915. 

July 21, 1916. 

Present: — Mr. Stanyon, A. J. C. 

JHITIBAI— Defendant—Appellant 

versus 

TEJMAL —Plaintiff—Respondent. 

Guardian and ward — Minor, whether personally 
liable for simple debt contracted by guardian — Guardian, 
whether can bind ward's estate—Hindu Law—Ancestral 
trade, management of, by guardian — Minor, liability of, 
for acts of guardian. 

The guardian of a minor cannot bind his ward 
personally by a simple contract debt LP- 37, 
col. l.J 

Tukaram Manaji Dhunyar v. Ramchandra Hari 
Peshkar, 2 N. L. It. 25 and Surendra Nath Sarkar v. 
Atul Chandra Roy, 34 C. 892; 7 C. L. J. 87, followed. 

A guardian cannot bind his ward’s estate except 
by a document purporting to bind it. [p. 37, col. 
1 .] 

Maharana Shri Ranmalsingji v. Vadilal 1 akhatchand, 
20 B. 61; 10 Ind. Dec (n. s.) 599 and Bhawal Sahn v. 
Baijnath Per tab Xarain Singh, 35 C. 320; 12 C. W. N. 
256; 3 M. L. T. 156, followed. 

Under Hindu Law where an ancestral trade 
descends upon a minor as the solo member of the 
family, and the ancestral trade is carried on under 
the superintendence of the minor’s natural guardian 
for the benefit of the minor, the minor will bo bound 
by all the acts of the guardian necessarily incidental 
to or flowing out of the carrying on of the trade. [ p. 
36, col. 1.] 

Appeal against the decree of the Divisional 
Judge, Chhattisgarh Division, dated the 
17th December 1914, confirming that of 
the Subordinate Judge, Raipur, dated the 
7th November 1914. 

Mr. Lai Mohan Vivian Bose, for the 
Appellant. 

Dr. H. S. Gour and Mr. Gulam Mohi-ud-din , 
for the Respondent. 

JUDGMENT.—In my opinion the Courts 
below have gone completely wrong in this 
case. In the very teeth of the rulings of 
this and other Courts laying down the law 
for their guidance they have given a 
personal decree against a minor for a 
debt contracted by her guardian. The 
decree of the first Court is that the 
defendant do pay plaintiff Rs. 1,898-5-0”, 
and the decree of the lower Appellate 
Court dismisses the appeal made by the 
defendant from that decree. The decree 
does not purport to bind any estate. Yet 
it was pointed out clearly enough over 
ten years ago in L'ukararn Manaji Vhangar 


v. Bamchandra Hart Peshkar ( 1 ), on the 
authority of several rulings coming from the 
Privy Council and the High Courts of 
Calcutta, Madras and Bombay, that a 
minor cannot be bound personally by 
contracts entered into by a guardian which 
do not purport to bind the estate. A 
later ruling to the same effect will be 
found in Surendra Nath Sarkar v. Atul 
Chandra Roy (2). 

It is, however, necessary to see whether 
the plaintiff is entitled in this suit to any 
decree against any estate belonging to 
the minor. In Rampartah Samrathrai v, 

Foolibai (3) it was held that under Hindu 
Law, where an ancestral trade descends 
upon a minor as the sole member of the 
family, and the ancestral trade is carried 
on under the superintendence of the minor’s 
natural guardian for the benefit of the 
minor, the minor will be bound by all 
the acts of the guardian necessarily 
incidental to or flowing out of the carrying 
on of the trade. The principle governing 
this decision was applied by analogy in 
Sakrabhai v. Maganlal (4), in which a Pull 
Bench ruled • that trade debts properly 
incurred by a Hindu widow on the credit 
of the assets of the business, which she 
had inherited as the heiress of her deceased 
husband, are recoverable after her death out 
of the assets of the business as against 
the reversioners who have succeeded 
thereto. In Raghunathji Tarachand v. 
Bank of Bombay (5) it was held 
that where a joint Hindu family carries 
on a business or profession, and maintains 
itself by it, the share of a minor co-parcener 
is responsible for the debts of such business 
or profession, irrespective of any necessity 
or benefit other than the carrying on of 
the family business or profession. All usual 
act9 done by the manager in the normal 
course of carrying it on will be consider¬ 
ed as necessary and within his authority. 
In the ruling last cited Chandavarkar, J., 
regarded the above case as an exception to 
the rule of Hindu Law that debts contract- 

• 

(1) 2 N. L. K. 25. 

(2) 34 C. 892; 7 C. L. J. 87. 

(3) 20 B. 767; 10 Ind. Dec. (n. s.) 1082. 

(4) 26 B. 206; 3 Bom. L. R. 738. 

(5) 2 Ind. Gas. 173; 31 B. 72; II Bom. L. R. 255, 
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ed by a managing member of a joint family 
are binding on the'other members only 
when they are for a family purpose. With 
due respect it seems to me that the case 
is not any exception to, but an illustration 
of, that rule. To carry on the trade of a 
trading family is as much a family purpose 
as anything can be, and I am unable to 
appreciate the difference drawn by the 
learned Judge between ‘family purpose” 
and ‘trading purpose or purpose incidental 
to it” in a case where the trade is itself a 
family purpose. We may take it as sound 
law that where a Hindu family maintains 
itself by trade, and a minor becomes by 
inheritance the sole owner of such business, 
if the trade is thereafter carried on by the 
guardian, the assets of such business will 
be liable for debts contracted by the guardian 
necessarily incidental to or flowing out 
of the carrying on of the trade along its 
normal course. 

It is now necessary to see how far, if at 
all, the present case can be brought within 
this rule. The suit is laid against the de¬ 
fendant as the proprietor of a firm styled 
Hanmantramji Pemraj,’ said to carry on 
business in shopkeeping and money-lending. 
The plaint asserts that the defendant 
through her husband and guardian began 
dealings with the plaintiff’s shop at Raipur 
on the 22nd November 1910 and making 
up accounts on the 9th November 1912, 
acknowledged Rs. 75 4 0 as the balance due: 
that thereafter dealings were continued up 
to the 3rd May 1913 when a balance of 
lls.1,898-5-0, including interest at the rate of 9 
per cent, per annum customary among money¬ 
lenders, was payable by the defendant, and 
payment was promised within one month; 
but nothing was paid. Upon these allega¬ 
tions the plaintiff claimed a decree against 
the defendant for Rs. 1,898 with interest 
thereon at 9 per cent, per annum from the 
date of the suit to the date of payment, and 
the costs of the suit. 

Under cross-examination as P. W. No. 2 the 
plaintiff admitted that two or three months 
before the death of the defendant’s father 
Pemraj —who had carried on business as 

Hanmantram Pemraj’—accounts between the 

plaintiff and that tirm’ were closed, nothing 
being due by Pemraj to the plaintiff; and that, 
sometime after the death of Pemraj, Udecbandj 


the husband of the defendant, opened a fresh 
account under the name of Hanmantram 
Pemraj’ with the plaintiff. 

The evidence does not show that there 
was any ancestral family business. There 
is no allegation in the plaint to that effect. 
Pemraj was a Surana by caste and shopkeep¬ 
ing seems to have been his business. It is 
a common practice among Marwadis and 
other trading castes to call themselves 
owners of firms, the firm generally being 
purely nominal, created by prefixing to the 
name of the living sole proprietor the name 
of a deceased ancestor—usually the father. 
As a private individual Pemraj, the son of 
Hanmant Ram, would sign himself 'Pemraj 
Hanmantram;” but his shop, whether for 
petty grain dealing and money-lending or 
for large banking would be styled “Hanmant¬ 
ram Pemraj” and be dignified by the further 
appellation of “firm.” It is proved that 
Pemraj carried on dealings in money and 
goods with the plaintiff under the style of 
Hanmantram Pemraj; but there is nothing 
to show that he carried this on as an an¬ 
cestral business. The evidence goes to show 
that Udechand, the husband of the defend¬ 
ant, was appointed by the District Judge 
as her guardian, and that under the name 
and style of Hanmantram Pemraj he has 
launched out into dealings in money, cloth 
and other commodities with several firms 
and shops, including that of the plaintiff, 
and has rendered the business insolvent, so 
that it has had to discontinue business. 
Whether the District Court has maintained 
any control, by calling for accounts, of this 
squandering of the minor’s property, does 
not appear. But it is clear that the manage¬ 
ment of the business has not been for the 
benefit of the minor and that there is neither 
allegation nor evidence to show that there 
are any assets of Hanmantram Pemraj” 
in the hands of the defendant. 

It is manifest that here the plaintiff 
sought a personal decree against the minor 
defendant for a balance due upon dealings 
begun, continued and ended ostensibly on 
her behalf by her guardian, and that there 
is neither allegation nor proof that the deal¬ 
ings were necessary for carrying on an 
ancestral family business upon normal lines 
so as to bring the case within the rule laid 
down by tbo Bombay decisions above cited. 
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The proposition that a guardian of a minor 
cannot bind his ward personally by a simple 
contract debt is beyond dispute: and it is 
also established law that a guardian cannot 
bind his ward’s estate except by a document 
purporting to bind it: Maharana Shri Ran * 
m'llsingji v. Vadi'al Vakhatchand (6); Bhawal 
Sahu v. Baijnath Pertab Norain Singh (7), 
When the plaintiff began fresh dealings 
with Udechand, as guardian of the minor de¬ 
fendant, it was his business to see that the 
dealings were of a kind binding on the minor. 
The mere fact that the money and goods 
were supplied to carry on a shop for the 
defendant is not enough. If the shop was 
the ordinary business of the family and 
the guardian confined himself to carrying it 
on in the usual course without undue 
speculation, as a means of maintaining and 
advancing the minor, those facts should 
have been alleged and a decree claimed 
against the assets of the shops. But that 
was not the case laid. The suit wa9 brought 
against the defendant as personally liable 
for the debts of her shop, and a personal 
decree was claimed against her. This was 
not a 4< slight imperfection in the pleadings 
of the plaintiff” as the lower Appellate Court 
has described it, but a fatal defect in the 
whole suit. It might have been cured by 
a proper amendment before the trial began, 
but it is too late now. The defendant 
pleaded (L) that she knew nothing about 
the transactions, (2) that the shop Flanmant- 
rara Pemraj was closed three years before 
the suit, and (3) that she could not be made 
personally liable. In face of these pleadings 
the plaintiff chose to press his claim for 
personal liability, and he must take the con¬ 
sequences. The decrees of the Courts below, 
on the case laid before them, cannot be 

sustained in any form. 

The appeal is allowed; the decrees of the 
lower Appellate Court and of the original 
Court are set aside, and it is ordered that 
a decree do issue dismissing the plaintiff's 
suit with costs on him in all three Courts. 

Appeal allowed. 

(6) 20 B. 61; 10 Ind Dec. (n. a ) 590. 

(7) 35 C. 320; 12 C. W. N'. 256; 3 M. L. T. 150. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3191 

of 1914. 

March 19, 1917. 

Present: — Mr. Justice Richardson and 
Mr. Justice Walmsley. 

GOLAPDl MEAH and others - Defendants 

—Appellants 
versus 

PURNA CHANDRA DUTTA and others 
— Pl untiffs—Respondents. 

Hindu Law—Joint family — Karta, power of, to give 
consent for transfer of occupancy holding not transfer - 
able by custom — Appeal—Respondent wrongly named, 
effect of. 

The consent given for the transfer of an occupancy 
holding not transferable by custom, by the karta of a 
joint Hindu family under which it is held, is bind¬ 
ing on the other members of the family, [p. 37, 
col. 2; p. 38, col 2 ] 

The powers of a karta of a joint Hindu family 
include the power to recognize the transfer of a 
tenancy not transferable without the landlord’s 
consent, [p. 39, col. 1.] 

Where in an appeal the respondent was wrongly 
named, the mistake being due to a clerical error in 
the decree appealed against: 

Held, that the mistake was not fatal, [p. 38, col. 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge, first Court, Faridpur, dated the 
7th August 1914, reversing that of the 
Munsif, second Court at Goalundo, dated the 
20th August 1913. 

Sir Rash Behary Ghose and Babu Probodh 
Chandra Ray, for the Appellants. 

Babu Monmat ha Xath Mukherjee , for the 
Respondents. 

JUDGMENT. 

Richardson, J. — 1 have read the judgment 
prepared by my brother Walmsley and con¬ 
cur in it. On the question of the extent of 
the knrta's authority which is raised, I had 
little doubt during the argument that the 
karta of a joint Hindu family has authority 
to consent on behalf of the joint family to 
the transfer of an occupancy holding held by 
the tenants under the joint family as land¬ 
lords and not transferable without their 
consent duly given by themselves or on 
their behalf. 

Walmsley, J. — This is an appeal by defend¬ 
ants Nos. 2 to 7 agairst a judgment of the 
learned Subordinate Judge of Fridpur, who 
reversed the decision of the first Court and 
decreed the plaintiffs’ suit. The circumstan¬ 
ces are as follows. The Dutt family, to 
which the plaintiffs belong, hold a certain 
tenure, and within that tenure tlie lar.d in 
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suit was let out to two tenants named Dinu 
and Menajuddin in 1878, Their interest was 
that of occupancy raiyats , without the right 
of transfer, except with the consent of their 
landlords. The Dutt family consisted of 
three brothers,— Khudiram, Mohesh and 
Kodai. Plaintiff No. 1, Purna, is the son of 
Kodai, and plaintiff No. 2, Soshti, is the son 
of Mohesh. Khudiram had three sons, Kali 
Charan, Ram Charan, and Soshi Mohan. 
Kali Charan is defendant No. 8 and Soshi 
Mohan is defendant No. 9. Kali Charan’s 
wife is Joy Durga Sundari Dasi, defendant 
No. 1. Sometime before 1900 Dinu and 
Menajuddin borrowed money from Joy Durga 
and mortgaged the holding to her. She 
brought a suit on the mortgage, and in exe¬ 
cution of the decree she caused the holding 
to be put up for sale, and then bought it 
herself on November 24, 1900. She was put in 
possession in the following year. On Novem¬ 
ber 29, 1900, she let out the land to the 
defendants Nos. 2 to 7, now the appellants, 
and they paid her a bonus of Rs. 700. On 
November 26, 1912, Purna instituted the pre¬ 
sent suit for recovery of khas possession to 
the extent of his one-third share, and his 
cousin Soshi subsequently joined him as 
plaintiff. Joy Durga filed one written state¬ 
ment, and defendants Nos. 2 to 7 another, but 
Joy Durga has not joined in the present appeal. 


The learned Munsif found that Joy Durga 
had changed sides after filing her written 
statement, and on the merits of the case he 
held that the mortgage to Joy Durga was 
effected with the consent of the plaintiffs and 
their co-sharers, that Soshi Mohan Dutt was 
A-ar/a of the family, and that he actually 
conducted the mortgage suit on behalf of 
Joy Durga, and consented to her purchase of 
the holding at the auction sale, that Jov 
Durga was recognized by the 
in particular by Soshi Mohan, 
their tenant, and that she held 
the land for several years ne. 

oargaRs and latterly through the defendants 
Nos 2 to 7 and that these defendants took 
settlement from her in good faith and paid 
her Rs. 700 as nazarana. He also held that 
apart from the landlord’s recognition of Joy 
-Durga, the defendants were entitled to retain 
possession on the double ground that they are 
settled raiyats of the village, and that they 
took settlement from Joy Durga in good faith 


plaintiffs and 
the karta, as 
possession oi 
through her 


believing her to be entitled to admit them to 
the land. 

On these findings the plaintiffs’ suit was 
dismissed. 

Before the learned Subordinate Judge on 
appeal it was urged that the Munsif was 
wrong in holding that Joy Durga’s purchase 
had been recognized; that he had taken an 
erroneous view of Joy Durga’s conduct in 
the suit; and that the circumstances did not 
warrant the first Court’s view as to the 
effect of the settlement by Joy Durga. 
These contentions were upheld. 

In this Court defendants Nos. 2 to 7 are 
the appellants. A preliminary objection is 
taken on behalf of the plaintiff Soshti that 
when the appeal was filed in November 1914 
the name of the second plaintiff was given 
not as Soshti but as Judishtir, and that the 
mistake was not corrected until July 1916, 
It appears, however, that in the copy of the 
owei Appellate Court s decree, the name was 
written as Judishtir, and that being so the 
mistake was a pardonable clerical error for 
which the appellants should not be penalized. 

the main argument advanced on behalf of 

le appellants is that the consent given to a 

transfer of an occupancy holding, not trans- 

lerable by custom, by the karta of a joint 

Hindu family is binding on other members 

ot the family, m short that Soshi Mohan’s 

consent to Joy Durga’s purchase binds the 
plaintiffs. 

There is no dispute about the fact that 

up to some date later than Joy Durga’s pur- 

chase and the delivery of possession to her, 
the family was and continued to be a joint 
Hindu family and that Soshi Mohan was its 




r* , r, -utMu uiar 

the hrst Court was wrong about the matter 

tb/7^ tl0 V“ foUr grounds - (a) that 
he dakhdas, Exhibits E and F, purporting 

to have been granted by Purna to Joy Durga 
were not genuine, (6) that Purna was a 
mere boy during his so-called acquiescence 
Joy Durga s possession; (c) that the pre¬ 
sumption arising from the entry of Joy 
Durga > name m the Record of Rights had 
been rebutted; and (d) that the acts of a 

inint 7 Fe 7 t0 pr °P erties that are no 
fo nt family properties does not bind the 

la t n7 e T r.° f a fa “ ily - lt is ^th the 
Point that we are now concerned. Sir 
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Rash Bebari Ghose, on behalf of the appel¬ 
lants, concedes that he cannot refer us to 
any case in which the power of the karta to 
recognize a transfer has been affirmed. On 
the other hand, there is no decision to the 
opposite effect. The powers of a karta are 
described in the case of Chuckun Lall Singh 
v. Poran Ghunder Singh (I), and it seems 
to me that they must include this power to 
recognize a transfer. The learned Vakil for 
the plaintiffs seeks to avoid this conclusion 
by arguing that the holding that was sold 
belonged to the mortgagors, and that the 
mortgagee who bought it was not a member 
of the joint family, and this, I think, must 
be the meaning of the Subordinate Judge’s 
words— acts in connection with properties 
which are not joint family property. ” The 
fallacy of the argument, I think, lies in the 
fact that the rights of the mortgagors, and 
of the mortgagee, decree-holder auction-pur¬ 
chaser, do r.ot exhaust the whole bundle of 
rights involved in the transaction. There is 
also the landlord’s right to give or withhold 
his consent to the transfer; this I regard as 
part of the joint family property, and, as such, 
I think it comes within the scope of the con¬ 
trol exercised by the karta of the joint family. 
If, therefore, there has been recognition of 
the transfer by Soshti Mohan as karta of the 
family, the plaintiffs are bound by that recog¬ 
nition. The learned Munsif found explicitly 
that there had been such recognition, and this 
finding is not displaced in the judgment of 
the lower Appellate Court: in fact the 
correctness of the finding does not seem to 
have been questioned, and the learned Judge 
acoepted it without discussion. 

I have said above that there is no dispute 
about the family being joint in property. 
I should mention, however, that in this Court 
we were asked on behalf of the respondents 
to note that the kahuliyat of 187c, was in 
favour of the three sons of Khudiram, and 
not of a karta , and that Joy Durga alone 
took a mortgage of the holding. These facts 
are not of much importance, but the question 
is not one which we can enter into now, 
because both the lower Courts find that the 
family was joint in property. 

Another argument used for respondents is 
that the appellants have really changed 


their case, and that recognition by the karta 
is a late development, but this argument 
ignores the important words of paragraph 9 
of the written statement where it is said that 
Soshi Mohan, ‘ who was karta of the family 
at the time”, settled the amount of nazar 
to be paid to Joy Durga. This is explicit 
enough. For the reasons given I would allow 
the appeal, set aside the decree of the lower 
Appellate Court, and restore that of the first 
Court, dismissing the suit with costs in all 
Courts. 

Appeal allowed. 


PATNA HIGH COURT. 

First Appeal No. 276 ok 1915. 

June 13, 1917. 

Present :—Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Mullick. * 

JAGU MANDAL and others—Defendants 

—Appellants 
versus 

MADHAB MANDAL and others — 
Plaintiffs—Respondents. 

Hindu Low —Joint family—Dayabhagn —Possession of 
mule members of family, whether possession of 
daughter of deceased member — Presumption—Adverse 
possession - Ouster , necessity of, proof of. 

In a Hindu family governed by Dayabhaga one 
of several brothers died leaving a widow and 
a daughter. The widow continued to be in pos¬ 
session of his share of the property till her death. 
After her death the male members of her husband’s 
family remained in possession of the property and 
the daughter remained with her husband: 

Held, that the possession of the male members of 
the propositus family must be presumed to be on 
behalf of his daughter. No adverse possession could 
be presumed until ouster was proved, [p. 40, col. 
2; p 4', col. 1.] 

Appeal from a decision of the Additional 
Subordinate Judge, Purulia, dated the 30th 
April 1915. 

Messrs. Jyoti Prasad Sarvadhikari , Saileswar 
Sen and Lai Mohan Ganguli y for the Appel¬ 
lants. 

Messrs. Bisheswar Nath Sarkar and Sushil 
K. MittrUy for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by Api Mandalani, who is 
represented in this appeal by her three sons, 
for partition of what she alleged to be the 
joint property of the family to which she 
and the defendants belonged. Api was the 
daughter of Ridu Mandai, one of the five 


(1) 9W. ft. 483. 
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Fans of Salaglii Mandal. Attached to the 
plaint was a genealogical tree which showed 
that Salaghi Mandal had four sons, but it 
is stated in the first paragraph of the plaint 
and it is admitted that Salaghi had five 
sons. The name of the son not mentioned 
in the genealogical tree was Sham. Ridu 
and his brothers were admittedly members 
of a joint family governed by the law of 
the Dayabhaga. Ridu died 30 or 40 years 
ago leaving a widow Khunti. Khunti died 
15 or 16 years before this suit was brought, 
leaving her daughter Api the original plaint¬ 
iff in this case. On the death of Ridu 
his share in the family property admittedly 
devolved upon his widow Khunti and on 
the death of the latter passed to their 
daughter Api. In the plaint it is alleged 
that Sham Mandal died childless and it 
seems to have been assumed from that fact, 
which is admitted by all parties, that the 
share of Ridu in the family property must 
have been one-fourth and not one-fifth. 
The defendants, however, deny that the 
plaintiff had a four-annas share in the 
property and this was equivalent fo a 
denial that the share of the plaintiff’s 
father Ridu was one-fourth. The third wit¬ 
ness for the plaintiff Nanda Mandal, who 
is a brother of Api’s husband, said that 
Sham died only 10 or 1« years before April 
1915. He, therefore, died long after Ridu 
and Ridu’s share in the property, if this 

evidence is correct, must have been one-fifth 
and not one-fourth. It was the business of the 
plaintiff to show how Ridu became entitled to 
a one-fourth share in the property. There is 
no evidence on which it can be held that 
Ridu was entitled to a one-fourth shaie 
The only evidence on the point shows that 
he was entitled to a one-fifth share. I 
am of opinion that it should be held in 
the present case that the plaintiff is not 
entitled in succession to her father Ridu 
to more than a one-fifth share in the 
family property. The main defence to the 
suit was that the plaintiff and her mother 
before her had never been in possession of 
any share in the property. It was pleaded 
that the property specified at the foot of 
the plaint was never the joint property of 
the family and that the defendants had 
all along been in possession of tbe pronertv 
in suit. It was pleaded that tbe suit was 
barred by limitation and it was al'o 



contended that the plaintiff was out of pos¬ 
session when the suit was brought and 
was, therefore, bound to sue for possession 
of the property and to pay a Court-fee 
ad valorem on the value of her share. 

In this Court it is not disputed that the 
immoveable property specified at the foot of 
the plaint should be treat* das joint family pro¬ 
perty in which Ridu had a share. Ridu was 
admittedly in possession and enjoyment of his 
share. When he died bis share passed into 
the possession of his widow. Tbe evidence 
of tbe defendant Badi shows that for 15 
or 16 years after tbe death of Ridu, Khunti 
lived in the family house at Sahajuri. It 
is, therefore, quite clear that Khunti must 
be taken to have entered into possession 
of her husband’s share. Khunti, as already 
stated, died 15 or 16 years before this suit 
was brought. The original plaintiff alleged 
that she had all along been in possession 
and enjoyment of her share and she pro¬ 
duced evidence to the effeot that she received 
several maunds of paddy every year and 
that she was in the habit of visiting her 
father’s house from time to time. The 
defendants’ witnesses on the other hand said 
that she became a leper and that she never 
visited her father’s house and never had 
anything to do with the family property. 
T. he evidence that she received a certain 
amount of paddy annually was probably 
introduced into the case in order to streng¬ 
then the plaintiff’s claim to a share. I 
would lay no stress at all on that evidence, 
but until the contrary is shown it must be 
assumed that from the death of Api’s 
mother Khunti thedefendants, her uncles and 
cousins, were in possession of the property 
for themselves and for her. It cannot be 
assumed that their possession was adverse 
to her. On the contrary according to a long 
line of cases it must be held, until the 
contrary is proved, that their possession 
was not adverse to her but was maintained 
tor themselves and also for her. There is 
certainly no evidence that the defendants 
ousted Api or set up a claim adverse to 

her more than 12 years before the present 
suit was brought. It appears to me, there- 
fore that even if Article 127 does notarply, 
on the ground suggested here that Api 
was not a member of the joint family 
wi her uncles and her cousins, the suit 

is within limitation whether Article 142 or 
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Article 144 is held to be applicable. It must 
be taken that the plaintiff was in pos¬ 
session of her share until she was ousted 
by her uncles and cousins. As I have 
said, there is no evidence of ouster or the 
assertion of adverse claim more than 12 
years before the suit and the suit must, 
therefore, be held to have been brought within 
limitation. 

The only other question is whether the 
plaintiff should have sued for possession 
in view of the admission made by her 
husband Chandi, in the course of his 
evidence, that his wife used to bring five 
or six maunds of paddy and one or two 
satis of rice every year from her father s 
house but that she did not get paddy 
and rice for the last two or three years 
and so she brought this suit, Upon this 
statement we are asked to hold that two 
or three years before the suit was brought 
Api was ousted from her share or the de¬ 
fendants refused to give her a share. 
The defendants did not in their written 
statement plead ouster of the plaintiff, and 
1 think it is impossible to hold on the 
statement quoted above that there was a 
demand by Api for her share of the pro¬ 
perty and a refusal by the defendants to 
give her that share. On the evidence it 
should, I think, be held that the original 
plaintiff was in constructive possession of 
her share up to the date of suit and was, 
therefore, entitled to sue for partition and 
was not bound to sue for possession of her 
share of the property. For these reasons 
I am of opinion that a preliminary 
decree should have been passed in this case 
declaring that the plaintiff, or rather the 
substituted plaintiffs, the sons of the original 
plaintiff, are entitled to one-fifth share of 
the immoveable property described at the 
foot of the plaint. To this extent I would 
vary the decree of the Court below. The 
claim for a share of the moveable property 
was dismissed and there is no appeal as 
to that. The parties will pay and receive 
proportionate costs in this Court. I he 
order of the Court below as to costs will 
stand. 

Appeal partly accepted. 


MADRAS HIGH COURT. 

Original Side Appeal No. 67 of 1916. 

January 25, 1917. 

Present: —Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

T. A. CHIDAMBARAM CHETTY and 
another — Defendants — Appellants 

versus 

M. L. M. RAMANATHAN CHETTY— 

Plaintiff—Respondent. 

Civil Procedure Code ( Act V of 1908), s. —Trans¬ 
mission of decree for execution to Native State, legality 
of — Jurisdiction — Practice— Ex parte order for trans¬ 
mission— Right of party aggrieved —Limitation Act 
(IX of 1908), Sch. I, Art. 182. 

Section 41, Civil Procedure Code, does not sanction 
the transmission of a decree of a Court in British 
India to a Court of a Native State, [p. 42, col. 1.] 
Kasturchaml Gujar v. Parsha Makar, 12 B. 230; 6 
Ind. Dec. (n. s.) 639; Ratan MaJumti v. Klin too Salt on, 
29 CL 400; 6 C. \V. N. 573, followed. 

Long practice cannot be relied on to justify such a 
transmission, for, where want of jurisdiction is 
established, long practice will not avail, [p. 42, col. 1.] 
An ex parte order for transmission as aforesaid is 
liable to be vacated at the instance of the party 
aggrieved within the time prescribed under Article 
182 of the Limitation Act. [p. 42, col. 2 J 

Appeal from the order of Mr. Justice 

Coutts Trotter, passed in the exercise of the 

Ordinary Original Civil Jurisdiction of 

this Court, in Civil Suit No. Ill of 

1915. 

The Hon’ble Mr. S. Srinivasa Aiyangar, 
Advocate-General, and Mr. O. Krishma - 
swami Aiyar, for the Appellants. 

Messrs. A. Krishnaswarr.i Aiyar and M. 
Subbaraya Aiyar, for the Respondent, 

JUDGMENT.— In Original Suit No. Ill 
of 1915. the respondent obtained a decree 
on the Original Side of the High Court 
against the appellant for a large sum of 
money. In November 1915, an application 
was made for concurrent execution of this 
decree in Madras, Burma, Tanjore and 
Puduoottab. As the decree was passed 
within a year of the application, it was 
granted without notice to the appellant. 
The decree was transmitted to the Chief 
Court at Puducottah on the 23rd Novem¬ 
ber 1915 for execution. On the 19th 
October 1916, an application was made 
to Coutts Trotter, J., for the cancellation 
of the order transferring the decree to 
Puducottah. The application was dismissed, 
on the ground apparently that it was in 
accordance with settled practice. Hence 

this appeal. 

• 1 
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Section 39 of the Code of Civil Pro¬ 
cedure provides for the transmission of 
decrees for execution to Courts within 
whose jurisdiction either the judgment- 
debtor resides or his property is situate. 
Section 40 deals with the transmission of 
decrees to another Province in British India. 
Section 43 provides for a decree being 
sent to a Court established by the Gov¬ 
ernor-General in Council outside British 
India under the Foreign Jurisdiction Act. 
As supplementary to section 43, section 
45 lays down that in the Courts so estab¬ 
lished, the rules which are observed in the 
execution of decrees in Courts in British 
India shall be followed. Section 44 deals with 
decrees of what are known as favoured 
Native States. That section provides that 
decrees of the Courts of any Native 
Prince or State in alliance with His Majesty 
may be exeouted in British India as if 
they were passed in British India. There 
is no converse provision that decrees 
passed in British India can similarly be 
executed in Courts established by the 
authority of a Native Prince or State. 
The absence of suoh a provision seems to 
be conclusive upon the question. Further 
it .s a well-known principle of jurisprudence 
that no country can legislate for the 
procedure to be followed in a foreign 
State. Therefore, it seems to us that the 

order transmitting the decree for execution 

is not sanctioned by the Code. There is 
the positive authority of Kasturchand Gujar 
v Parsha Mahar (1) in favour of this view. 
The case of Ratan ilalianti v . Khatoo Sahoo 
U) also enunciates the same principle. As 
reg irds the suggestion that a long practice 
should not be departed from on a question 
of procedure, ,t ,s Enough to say that 
-here want of jurisdiction is established 
long practice would not avail. Palmer v ’ 

tn U ,P } ? d R °j°h of Ramnad y 

ceetharom Chetly ( 4 ). v * 

Mr. Krishna-warin' Aiyar for the res 
pondent drew our attention to the fact 
that no appeal was preferred against the 
order t,admitting the decree for execution! 

(0 12 B. 230; G Tnd. Dec. (x <; ) (pin 

W f 400; 0 C. W. X. 673.' ’ *' 

80 f (1SS1) 6 A ' C ' 619i 50 L - J. P.C. 62 ; 45 L. T. 

(4) 26 M. 120. 
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and argued that it is not open to us to 
question its validity at this stage. We 
are of opinion that as the order was passed 
Px P arte and was without jurisdiction, the 
appellant is entitled, when it comes to 
his notice, to apply to vacate it within 
the time limited under Article 182 of 
the Limitation Act. As it relates to the 
execution of the decree which was sent to 
Puducottah in November 1915, there is 
no bar of limitation. See Ajant Singh 

v. Sundar Mall ( 5 ). 

We must, therefore, hold that the order 
transmitting the decree was made without 
jurisdiction and must be set aside. We 
make no order as to costs. 

Order set aside. 

V.K.P. 

(6) 16 Ind. Cas 567; 17 C. W. N. 862. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2732 of 1915. 

December 12, 1913. 

Present:— Mr. Justice Shadi Lai and Mr. 

Justice Broad way. 

NIRINJAN DAS- ETHU MAL— 

Defendant—Appellant 

versus 

p ^9?^ ^1AL — Plaintiff— Respondent 

Di « n ' t /* d r '<* ^onal Lge-Appeal M’no “ 
ecu r itiona! "civil 

by the Distriof in if t *. ie cases made over to him 
tl- Punjab Court. £? tion 21 <*> ° f 

an^adWonLrjml^^MdThere -' eCes f rily mer S e in 

in “‘c -ay of one kml the ^me “ bstaC ‘ e 

an Additional Jud-e . ° ft '“ r actlng as 

specially made over tn 1 * S , PeC ^ to fc . lie business 
under section 21 I'D n f h lim 0 ^ 1 ie D,s trict Judge 

as a Snb Judge “iL Act, and 

col. 2.] h q ° ther Jad'cial work. [p. 43, 

Additional’ Judge 0 hears^and^f • , a ° tiDg US 8,1 

assigned to him by the District 1 , ldeS a , cas e not 
21 (2) of the Act <),„ 0 V Judge under section 

the Distric Jud^ tdTr decisiou to 

44, col 1.] ° ’ aiKl not to the Chief Court. [p. 

trier j n u d dge PP n 1 1 h 0m j the decree of th * Dis ’ 

ml. ge ’ Delhl ’ dated the 16th June 


Rai Sahib Lala Mali 

Appellant. 


Sagar, for the 
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Mr. Kirkpatrick, for the Respondent. 
JUDGMENT.—This appeal arises out of 
a suit, which was tried in the first instance 
by Lala Murari Lai as a Subordinate Judge. 
It appears that he had also been invested 
with the powers of an Additional Judge, and 
the question arises whether the appeal 
from the decree for Rs. S92 passed by 
him in favour of the plaintiffs lay to the 
District Judge or direct to the Chief Court. 
Now a perusal of the relevant section of 
the Punjab Courts Act of 1914 makes it 
clear that directly a notification is made 
appointing a particular person to he a Dis¬ 
trict Judge, a Subordinate Judge or a 
Munsif, he is .entitled to entertain and 
adjudicate upon civil suits within the pre¬ 
scribed limits of his pecuniary jurisdiction 
(vide sections 25 and 26). The same 
thing cannot, however, be said with 
respect to an officer appointed merely as an 
Additional Judge. The notification itself does 
not define his powers, and until the District 
Judge acting under section 21 (2) assigns 
to him some civil business, he is incompetent 
to exercise any civil jurisdiction. His 
functions as a Civil Court are confined to 
the cases made over to him by the District 
Judge, and in discharge of those functions 
he exercises all the powers of a District 
Judge. There is no doubt that when he 
passes a decree or an order in the exercise 
of original jurisdiction over cases duly as¬ 
signed to him, an appeal against it lies not 
to the District Judge but to the Chief Court. 

Now, in the cafe before us there is 
nothing to show that the suit was assigned 
under section 21 (2) by the District Judge 
to Lala Murari Lai, and we must, therefore, 
take it that the latter when deciding the 
dispute between the parties was acting not 
as an Additional Judge, but as a Subordinate 
Judge. It will be observed that the 
jurisdiction of an Additional Judge lies 
within a narrow compass, and though an 
officer appointed to act as such ordinarily 
occupies a higher status than a Subordinate 
Judge, it is conceivable that no case exceed¬ 
ing Rs. 1,000 in value may be assigned 
to him, and in that event his jurisdiction 
would not be so extensive as that of a 
Subordinate Judge. With the exception of 
the forum to which appeals would lie from 
his deorees or orders, an Additional Judge 
as such would be no better than a 


Munsif of the first class. This view receives 
support from a judgment of this Court in 
Musammat Nekhan v. Muhammad Khan (1), 
which lays down with reference to section 
75 of the old Punjab Courts Act, which 
section is in pari passu with section 21 of 
the new Act, that a Subordinate Judge 
of the 2nd class does not, in conse¬ 
quence of a notification appointing him to 
be an Additional District Judge, acquire 
jurisdiction to decide suits exceeding 

Rs 5,000 in value. 

The above discussion establishes the 
proposition that a Subordinate Judge does 
not necessarily merge in an Additional 
Judge, and that there is no legal obstacle 
in the way of one and the same officer 
acting as an Additional Judge with respect 
to the business specially made over to 
him by the District Judge under section 
21 (2) and as a Sub-Judge qua all other 
judicial work. We would by w r ay of 
analogy cite the case of a Magistrate of 
the first class exercising enhanced powers 
under section 30, Criminal Procedure Code. 
The Criminal Procedure Code of 1S9S 
makes the quantum of sentence passed in a 
particular case the test for determining the 
forum of appeal but under the Code of 1S72 
an appeal lay to the High Court from every 
sentence passed by a Magistrate exercising 
enhai ced powers, vide section 270, and to the 
Sessions Judge from a sentence passed by a 
Magistrate of the first class, section 2.9. 
We find that in 1881 a case came up before 
the Chief Court in which a District Magis¬ 
trate, who was a first class Magistrate, 
invested with the enhanced powers, had 
passed upon an accused two sentences, 
each of which was within the competency 
of a first class Magistrate, and that a 
Division Bench in dealing with the question 
whether the appeal lay to the Sessions 
Judge or to the High Court observed that 
the test was whether the Magistrate was 
not acting in the exercise of his ordinary 
powers as a Magistrate, first class, but was 
acting in the exercise of his special powers. 
In view of the fact that any Magistrate of 
the first class could have passed the two 
sentences without exceeding the limits of 
his jui isdiction, the learned Judges held 
that the Magistrate must be deemed to 
have acted as an ordinary first class Magi$. 

(1) 4GP.lt. 1898. 



44< 


INDIA* UAfiliiJS. 


[1917 


KALI CHARAN BASAK V. AMAR CHAND DAS. 

trate and that the Sessions Judge was 
competent to hear the appeal [vide 
Tulsi Ram v. Empress (2)]. This ruling 
applies a fortiori to the present case, con¬ 
sidering that the jurisdiction of the Additional 
Judge is confined within the limits 
prescribed by section 21 (2) of the Courts 
Act and that every matter not covered by 
the said sub-section must come within the 
ordinary powers exercised by the officer 
concerned. 

For the aforesaid reasons we are of opinion 
that Lai a Murari L il daci lei the suit as a 
Subordinate Judge, and that the appeal from 
the decree passed by him lay to the District 
Judge. With this expression of opinion we 
remit the appeal to the Single Dench for 
decision on the merits. 

(2) 23 P. R 1881 Cr. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 8 ok 1916. 

February 21, 1917. 

Present: —Justice Sir John Woodroffe, Kt., 
and Justice Sir Asutosh Mookerjee, Kt. * 

KALI CHARAN BASAK— Plaintiff_ 

Appellant 

vet sus 

AMAR CHAND DAS— Defendant-— 

Respondent. 

Mortgage bond, suit on—Recital, denial of truth 0 f- 

Burden of proof. ' J 

In a suit upon a moitgage-deed executed bv tl, 
defendant, which contained a definite admission tin, 

the consideration recited in it had been received! 

cash the defendant in his written statement set fort 
that the consideration for the deed was not a sm, 
P-d in cash bat the admission of the defendant a 
the plaint,ft s partner and agent in a business am 
that the deed was in fact a security bond: 

Held that the onus was upon the defendant t, 

prove that the bond which he signed contained , 

[p C 45, col l',] a3 " 0t aCC ° rdance with ‘he facts 

Appeal against the decree of the fnllowi 

judgment of Mr. Justice Roe, dated the 22n 
December 1915, in Appeal 

Decree No 394 of 1914: - 

This is an appeal from a 

District Judge of Noakhali, aa 

c.smn of the Munsif of Lakhipore. The far 
briefly are that the defendant executed 
favour of the plaintiff a mortgage-deed f 


-- *, 4 WU 

from Appellal 

decision of th 
reversing a d 


* 

a consideration of Rs, 50 upon a definite ad¬ 
mission that this sum had been received in 
cash. The plaintiff sues upon this deed. 
The written statement sets forth that the 
consideration for the deed was not a sum paid 
in cash but the appointment of the defendant 
to be the plaintiff’s partner and agent in a 
mercantile business; that the deed was in 
fact a security bond; and that since no ac¬ 
count has been taken whereby it can be de¬ 
clared that the defendant is liable under this 
bond for any specific sum, no decree oan be 
made against him Upon these pleadings an 
issue was framed, “ whether the bond is void 
for want of consideration.” Upon this issue 
the learned Munsif held that the pi intiff’s 
case had been disproved and that the defend- 
ant s case was the true case. The learned 
District Judge on appeal held that the burden 
of proof was on the defendant to show that 
no consideration passed and that in view of 
the fact that the defendant had examined no 
witness but himself, it must be held that the 
defendant had failed to rebut the plaintiff’s 
case It ,s not the law that the burden of 
proof lies on the defendant in a case such as 

In .. h,S V ntten statement he denied 
considerat'on. It was incumbent upon the 

nii f lb'™ a ‘ l6aSt f ° rraal eviden " e of 

parsing of the consideration. Had this formal 
evidence been given, the defendant would, on 
the terms of the document, be bound by ’ all 
laws of oommon sense to show that the state 
ment which he had himself signed was no" 

ff e U x 6 amin e ed ent i BBt “ th " the plaint! 
examined only one witness TW •<. 

wxrrr 

w, „„ c,,, 

the Munsif’s Court rightly e „on. a suUed. "" 

DiSict"Judi" d°7 d - Thede< ^ e of the 

istrict Judge is d.sebarged and that of the 

B«buTJ”' d r Wi ‘ h *" Courts!- ' 

lant h T i k 0y K r W Raneriee . for the Appel- 
proving the case lie? The D T, ° 

cou«r.i b s, ir j;- 
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the matter, and the view taken by the 
lower Appellate Court is consistent with the 
provisions of the Evidence Act. 4 he onus of 
proof is upon the defendant, and the defend¬ 
ant has failed to discharge the onus. 

Babu Roinesh Chandra Sen, forthe Respond¬ 
ent._ Though in a case like this onus will 

ordinarily lie upon the defendant, still in this 
particular case no question of onus arises 
because the plaintiff takes upon himself the 
onus of proving the case. See Makund v. 
Bahari I.al (1). 

JUDGMENT. 

Woodroffe, J.—The learned Pleader who 
appears for the respondent states that he is 
unable to support Mr. Justice Roe’s judgment 
on the question of onus as stated by him. 
The onus was clearly on the defendant to 
prove that the bond which he signed con¬ 
tained a recital which was not in accordance 
with the facts, for that bond states: “ I have 
borrowed Rs. 50 (Rupees fifty) from your 
tahnbil .” Both the plaintiff and the defend¬ 
ant in this case gave evidence, and the 
District Judge rightly held as to the party 
upon whom the onus of proof lay. Going 
further, he does not accept the defendant’s 
case, and accordingly he decreed the suit. 
The decision in the Allahabad case to which 
we have been referred Makund v. Bahori Lai 
(1)] deals with a different set of circumstances, 
for there evidence was given only on behalf 
of the plaintiff, and the defendant’s evidence 
was not taken. The High Court there reversed 
the decision, because the effect of the judg¬ 
ment under appeal was to decree a suit in the 
face of the evidence actually given, and not¬ 
withstanding the fait that the defendant on 
whom the onus of proof lay had not been 
given an opportunity of establishing his 
defence. That is not the case here, where, 
as I have said, both parties gave their 
evidence and on that evidence the Judge 
accepted the plaintiff’s story as being a true 

one. 

The appeal, therefore, mast he decreed, the 
judgment and decree of the District Judge 
restored, and the respondent must pay the 
costs of the hearing before us and before 

Mr. Justice Roe. 

Mookkrjbk, J.— 1 agree. 

Appeal allowed. 

(1) 3 A. 824; A. W. X. (1881) 88; 6 Ind. Jur. 321; 
2 ttul. Dec. (n. a.) 537. 


NAGPIJR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 453-B of 

1916. 

March 20, 1917. 

Present'. —Mr. Stanyon, A. J. C. 
SURAJMAL— Defendant— Appellant 

• versus 

PANDHARI —Plaintiff—Respondent. 


Specific performance —Minor, suif by — Appeal, second. 
—Plea in law, whether can be taken for first time. 

It is not within the competence of the guardian! 
of a minor to bind the minor’s estate by a contract j 
for the purchase of immoveable property, and asl 
the minor is not bound by such contract there is not 
mutuality and consequently the minor cannot 
obtain specific performance of the contract, [p. 46, 

col. 1.] 

Mir Sarwarjan v. Falchvuddin M(ihoinsd } 13 lud. Cas. 
331; 39 I A. 1; 39 C. 23 '; 16 C. W. N. 74; (1912) 
M. W. N. 22; 9 A. h. J. 33; 15 C. L. .1. 69; 14 Bora. 
L. U. 5; 11 M. h. T. 8; 21 M. L. J. 1156 (P.C.), 

followed. 

A plea in law which goes to the root of the plaint¬ 
iff’s claim and arises on the facts found by the lower 
Appellate Court and is not affected by any facts out¬ 
side those findings may bo taken for the first 
time in second appeal, [p. 4G, col. l.J 

Kan hay a Lai Kurmi v. Mnsammat Satiya, 1 N. L. It. 

1, followed. 

Appeal against the decree of the 
Additional District Judge, West Berar, 
A kola, dated the 8th August 1916, reversing 
that of the Junior Subordinate Judge, 
Akola, dated the 29th January 1916. 

Mr. M. V. Joshi for the Appellant. 

Mr. Vivian Bose, for the Respondent. 
JUDGMENT.—The material facts giving 
rise to this appeal are few and . simple. On 
the 4th August 1915 the defendant Surajraal 
bought a piece of land from one Mahadeo 
Ramkuwar for Rs. 600. This land adjoins 
the premises of the plaintiff, who is a 
minor under the guardianship of his mother. 
On the 5th September 1915 the defendant 
entered into an agreement with the plaintiff, 
through his guardian, to sell the site to 
him for Rs. 700; and Rs. 25 were paid to 
the defendant as earnest money and in 
part-payment. Subsequently the defendant 
resiled from the bargain, and, on the lltli 
October 1915, the plaintiff’s guardian sued 
on his behalf to enforce specific performance 
of the contract. The first Court dismissed 
the suit for reasons which need not be 
mentioned here: but the lower Appellate 
Court reversed that decision, and has given 
the plaintiff a decree. The defendant has 
therefore, appealed, and now, fov the first 
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time, it is pleaded that the contract cannot 
be specifically enforced. It is, however, a 
plea in law which can be taken for the 
first time in second appeal. It arises on 
the facts found by the lower Appellate 
Court and is not affected by any facts outside 
these findings: Kanhaya Lai Kurmi v. 
Musammat Satiya (I). It is a plea that 
must succeed. The matter is concluded by 
authority which has been overlooked by 
the lower Appellate Court. In Mir Sarwar- 
)an v. Fakhruddin Mahomed (2) in a suit 
for specific performance by a minor of an 
agreement for the purchase and sale to him 
of certain immoveable property, entered 
into by the manager of the minor’s estate 
and his guardian on his behalf, it was held 
by the Judicial Committee, reversing the 
decision of the Calcutta High Court in 
the same case [Mir Sarwarjan v. Fakharud - 
din Mahomed Ghowdhnnj (3)], that it was 
not within the competence, either of the 
manager of the minor’s estate or of the 
guardian of the minor, to bind the 
minor’s estate by a contract for the 
purchase of immoveable property; that 
as the minor was not bound by the con- 
tract there was no mutuality; and that 
consequently, the minor could not obtain 
specific performance of the contract. This 
decision was given despite an express finding 

by the High Court that the contract, if 

carried out, would have been beneficial’ to 
the minor. 

The above ease is absolutely on all fours 
with the present ease, and the law held 
applicable to the former is indistinguish- 
able from the law applicable to the latter. 
Therefore 1 allow the appeal, and re- 

^W g T e ° r ?i ° f Ule Wer Senate 

Oouit I dismiss the plaintiff's suit. But 

as the appeal succeeds on a ground not 

taken in the C ourts below, J direct that 

each party do bear his own costs i„ all 
three Courts. 

(1) 1 N L R ] Appeal allowed. 

A S& WKVi VS VP ’<??• * 

(p! O) B0m L ' “■ 5; U M -’ £ 8; 21 A. °L. j ; 1156 

L.( J 3) «t C - 163i,1C -' V - N -^ 1 M.L. T. 360; 4 C. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 913 of 1915. 

June 20, 1916. 

Present: — Mr. Justice ShadiLal. 

MUHAMMAD SAID and another— 
Plaintiffs—Petitionees 

versus 

TIDDOO MAL and another—Defendants— 

Respondents. 

Provincial Small Cause Courts Act (IX of ’887 ), 
Ari. 31 — Suit for accounts, nature of—Suit by agent 
against principal, cognizance oj. 

A suit for an account within the meaning of Article 
31 of the Provincial Small Cause Courts Act is a 
special form ol suit. Tt does not mean every case iu 
which accounts have to be looked into in order to 
ascertain the correctness or otherwise of the amount 
claimed by the plaintiff. The distinguishing feature 
of suits falling under Article 31 of the Act is the 
defendant s duty to furnish detailed accounts, the 
plaintiff being more or less precluded bv reason of 
the nature of the relations between the parties from 
putting the precise pecuniary outcome of those 
relations before the Court, [p. 47. col. 1.] 

'I lie plaintiffs advanced a certain sum of money 

to the defendants upon the security of yarn, which 

the defendants agreed to send to the‘plaintiffs for 

sale as commission agents. The yarn was sold by the 

plaintiffs and the price was credited to the defend- 

am.-'. Plaintiffs sued for the recovery of a certain 

sum alleged to ho due to them from the defendants 
on account: 

Held that the suit was notone for an account 
within the meaning of Article 31 of the Provincial 
^malI Cause Courts Act, inasmuch as it was a suit by 
an agent against his principal, and that it was, 
therefore, cognizable by a Small Cause Court, [p. 47, 

col. 2.J 

Civil revision from the order of the 

Judge, Small Cause Court, Lahore, dated 
the 22nd July 1915. 

Mr. Mukand Lai Puri, for the Petitioners. 

Mr. Badri Nath Kapur, for the Res- 
pondents. 

JUDGMENT.—The question, which re¬ 
quires determination in this application for 
revision, is whether the suit brought by 
the plaintiffs against the defendants is 
one for an account within the purview of 
Article 31 of the Second Schedule to the 
1 rovmcial Small Cause Courts Act, and is 
consequently excluded from the cognizance 
of the Court of Small Causes. Now a 
a perusal of the allegations in the plaint 
shows that the plaintiffs advanced a 
certain sum of money to the defendants 
upon the security of yarn, -which the 
defendants agreed to send to the plaintiffs 
tor sale as commission agents. This yarn 
was sold by the plaintiffs and the prioe 
was credited to the defendants. The 
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plaintiffs sue for the recovery of Rs. 61*6-6 “The true relation between the parties 
alleged to be due to them from the defend- is that as the defendant has from time 
ants on account. to time accepted advances from the 

There can be no doubt whatever that plaintiff, it is his duty to account for the 
the mere fact, that the plaintiffs ha\e sums received and spent by him. He is 
chosen to put a de6nite money value bound to show what sums have been 
upon their claim, does not determine the spent in the, purchase of materials from 

jurisdiction of the Court, which must time to time.” . 

depend upon the true nature of the suit. This extract from the judgment shows 
The matter is essentially one of substance, that the defendant stood in the lelationship 

and the form, in which the claim is laid of an agent to the plaintiff, and was, 

in'the plaint, is of no real importance. therefore, liable to render an account. 

At the same time, it is clear that a suit That case is not at all parallel to the 


for an account is a special form of suit. 

It does not mean every case in which 
accoants have to be looked into in order 
to ascertain the correctness or otherwise 
of the amount claimed by the plaintiffs. 

A special process is required to take an 
account and Small Cause Courts have no 
means of dealing with such an action. 
Therefore, it is excluded from the juris¬ 
diction of the Small Cause Courts. But 
nearly every case brought in a Small 
Cause Court involves a certain amount of 
the investigation of the accounts of the 
parties in order to arrive at the sum to be 
awarded. Such cases are not suits for an 
account within the meaning of Article 31; rule, 
inter alia, Ronduru Runga Reddi v. Subbiah 
Setty (i). The distinguishing feature of 
these suits seems to be the defendant s 
duty to furnish detailed accounts, the 
plaintiff being more or less precluded by 
reason of the nature of the relations 
between the parties from putting the precise 
pecuniary outcome of those relations befoi e 
the Court, see Maroti v. Balaji ( 2 ). 

Now the parties in this case stand in 
the relationship of agents and principals, 
and it is clear that an agent has no 
right to call upon his principal to render 
an account. The plaintiffs are, therefore, 
not entitled to sue the defendants for an 
account; and the present suit cannot be 

treated as one of that character. 1 he judg¬ 
ment of the Calcutta High Court in 
Kailas Chandra v. Kiranenda Ghosh (3) 
cited by the lower Court deals with a 
case, in which the relation between the 
parties is described in the following 

terms:— 

(1) 28 M. 394. 

(2) 14 lnd. Cas. 786; 8 N. L. R. 36. 

(3) 10 lnd. Cas. 883; 24 C. L. J. 187. 


present case. 

For the aforesaid reasons I hold that 
the suit is not one for an account, and 
that ij is cognizable by the Small. Cause 
Court. Accordingly I accept the application 
for revision, and setting aside the order 
of the lower Court direct it to decide the 
case upon the merits. the costs of this 
application shall be costs in the cause. 

Petition accepted ; Casi remanded. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 415 of 

1915. 

June 15, 1917. 

Present :—Mr. Justice Richardson and Mr. 

Justice Walmsley. 

The ERALIJOOL TEA COMPANY, 

LIMITED, AND ANOTHER—DEFENDANTS 

— Appellants 
versus 

NAGENDRO NATH CHOWDHURY- 

Plaintiff—Respondent. 

Specific Relief Act (l of 1877J, s. bo - Injunction, 
suit for—Easement — Water rights, extent and scope of 
— Suit to restrain use of watercourse , where no damage 
caused , maintainability of—Suit bij transferee from 
Hindu widow— Limitation Act (IX of 190SJ, s. 27, 
applicability of to transferee from Hindu wido v. 

Every body lias a right to do any thing on his 
own land with regard to the diversion, storage 
or the uses of water in any way he chooses, provid¬ 
ed that when he ceases dealing with it on his own 
land or when he has made such use of it as he is 
minded to make, he is not to allow or cause that 
water to go upon his neighbour’s land so as to affect 
that neighbour’s land in some other way than the 
way in which it had been affected before. [p. 53, 
col. 1.] 
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A person has no right to obstruct the water of a 
natural stream, except to the extent to which he 
has had prescriptive use thereof, [p. 52, col. 2 .] 

A plaintiff, whose natural rights in regard to 
watercourses are in danger of being infringed or 
further encroached upon by a new enjovinent on 
the part of the defendant, capable of being con verted 
by user for the presetiptive period into a new right 
in the latter, has a good cause of action, apart from 
any question as to the amount of damage which he 
may have suffered or be likely to suffer [p. 53 , col. 1 .] 
A plaintiff whose title to land is based upon a 
grant by a Hindu widow, which may or may not 
be valid against tho reversioners, can during the 
lifetime of the widow maintain a suit for a perma¬ 
nent, injunction restraining the defendant from 
diverting the course of the natural flow of surface 
water so as to affect his land. [p. 54 , col. 2 .J 

Obitci . - Section 2? of the Limitation Act does not 
apply to a donee or transferee from a Hindu 
widow in virtue of her powers as representing the 
estate, as in such a ease the transferee succeeds the 
widow in her capacity as full owner and not as upon 
the determination of her interest for life. f p 54 

Appeal against the decree of the Sub¬ 
ordinate Judge, first Court, Sylhet, dated the 
31st May 1915. 

FACTS of the case appear from the judg¬ 
ment. 

„ U n'J' R ' ‘ >aS (wUh him Mr - jV - - V - Sircar , 
Af. (j.Naire and Babu Ambicapada Chowdhury) 

for the Appellants.-The Sub-Judge has held 

that by reason of putting up the bank in U9.J 
the defendants have increased the burden on 
plaintiffs land, i.e., they have caused a 
kfgervobraeof water t ° pass through the 
plaintiff s land Was the Sub-Judge entitled 
to do that? No issue was framed as to 
whether the burden had increased or not 
Ihe defendants had no opportunity 0 f 
giving evidence for the purpose of showing 
that the burden had not increased. 1 
submit that the Sub-Judge was entirely 
wrong in coming to the finding that the 
burden had increased when there was no 

issue on that point. Even assuming that the 

burden had increased, the plaintiff would have 
no right to get an injunction against „ 
clients, ,f this burden had increased more than 
twenty years before the institution of the suit 
and if no damage has been caused. A man is 
entiUed to decrease or increase the volume of 
water falling upon another’s land, provided 

f WaT(T). ln]Ury the, ’ ehy - Refers f0 WW 

£ J - Ex - «■ 15 


Mr. H. L). Bose (with him Mr. A. N, Chow 
dhurij and Babu Hemendra Kumar Dass\ for 
the Respondents. — Referred to Raja of Pen- 
katagiri v. Raja Muddukrishua (2). Assuming 
that no damage was caused to the plaintiff 
by the defendants’ action, still the plaintiff is 
entitled to an injunction, as the defendants’ 
action was an encroachment on the plaintiffs’ 
right and amounted to injuria. Refers to 
S'inkaravadivelu Pillai v. Secretary of State 
(3), Embrey v. Owen (4), Whatley v. 
Lancashire and Yorkshire Railway Company 
(5), West Cumberland Iron and Steel Company 
v. Kenyon (6) and Menzies v. Breadalbane (7). 
My friend gave up the issue as to my client’s 
title, so I need not enter into that question. 

Mr. Das.— No, I did not give up that 
question altogether, i say that the plaintiff 
under the pretended deed of gift from a 
Hindu widow has no title to maintain the 
suit unless it is found that the gift is 
valid and operative not only against the 
widow hut against the reversioners. 

Mr. Bose. Can my friend say so in reply? 

1 do not know my position. 

lRichardson, J.-Better let this point 
stand over now.J 

Hollin, v. v er ney (8\ Eaton v. Swansea 
Waterworks Company (y) were referred to. 
Under section 27 of the Limitation Act, 
the plaintiffs .suit cannot be barred 

Mr I) as , m reply.—Section 27 of the 
Limitation Act does not apply at all. In order 
to make it appl,cable the suit must be at the 
nstanee of the reversioners. Here the 
Plaintiff succeeds, ,fat all, to the life-estate 

1 ‘ ,e Wldow ; There ''s no evidence of 

ega necessity for the gift. Refers to 

tluuaman Saha v. Gopi Sahu (10). It would 

0) 23 M. 15. 

p M- 72; 15 M. L. J. 32. 

Cli.yaj!« 9 L. 1 T. C 703. D ‘ 7S2 at 1,p ' 7S6; 7 « L- J- 

lt.Vo 3 . (lSi8) 3 Hllih S ) 4U ; 4 F. R. 1 387; 32 R. 

T -|fj ( 1 f'f. , K«/: 3 p n 5M 8 ^ ^ Q “• 51 

(ioi y ' 4S2:15 Jur - 

L J. slf CaS 915i 37 C - l * >3 C. W. N. 93 i; ,0 C. 



7cl. XLtJ INDIAN 

ERALIJOOL TEA CO., LTD. V. NAGENDRO NATH. 

have been alright if the gift had been to 
the bride, the daughter of the widow, instead 
of the plaintiff, the bridegroom. The 
bridegroom might be of a higher caste, out 
the widow had no right to deprive the rever¬ 
sioners because she chose to give her 
daughter in marriage to a man of a higher 
caste. In order to succeed in this suit, the 
plaintiff must prove his case as well as his 
title. 

The decided oases go to show that where 
there is no easement of passing water and 
you attempt to pass water on to your neigh¬ 
bour’s land it is not necessary for the neigh¬ 
bour, who wants to restrain you by an 
injunction, to prove damage; but where there 
is an easement right in the defendant 
and the mode of enjoyment is only 
altered or the burden on the plaintiff’s land 
is increased, damage must be proved by the 
plaintiff, unless the alteration or bnrden is so 
great as to make an altogether new easement. 
If there is an easement right in the defendant, 
the defendant may do anything within his 
own land to collect or divert the water, pro¬ 
vided the water so collected or diverted passes 
into the neighbour’s land through the same 
channel and to the same extent. The whole 
thing is whether the volume has so increased 
or the altered mode of enjoyment is so new as 
to constitute a new easement. 

JUDGMENT.—The plaintiff and the prin¬ 
cipal defendant the Eralijool Tea Company, 
Limited, are the owners of adjacent tea 
gardens in the district of Sylhet. The other 
defendant is the Company’s manager. In 
this judgment 1 shall speak of the defend¬ 
ant company as the defendant. 

The plaintiff’s garden is on the east and 
the defendant’s garden on the west of a low 
range of hills (known as the Borail Hills) 
running north and south. Near the middle 
of this range there is a gap and the land 
here forms a basin towards which the 
drainage of the defendant’s garden from the 
north as well as the south naturally gravi¬ 
tates, though there was never any natural 
defined channel. The slope of the ground 
on the plaintiff’s side of the hills is similar. 
On this side a stream known as the Bogajan 
Cherra Hows from north to south to a point 
opposite the gap where it turns due east 
and eventually runs into the Son Bhil some 
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miles away. A tributory stream from the 
south known as the Balia Cherra meets the 
Bogajan not very far from the point at 
which the latter turns east. 

The gap and the basin and some of the 
land to the-east, which is described in the 
second schedule of the plaint, belong to 
the defendant, but the defendant’s land does 
not extend to the Bogajan from which it is 
separated by land belonging to the plaintiff, 
being the land described in the first schedule 
of the plaint. 

The suit was brought for a declaration, 
in the words of the third and principal 
prayer of the plaint, “that there is no naln 
or water passage for the drainage of water 
of the watershed and its slope towards the 
defendant’s garden across the land of the 
first schedule belonging to the plaintiff ”. The 
plaintiff also asked in the fourth prayer for 
a permanent injunction restraining the 
defendants 'from diverting the course of the 
water of the 'watershed’ and its slope’ 
towards their garden across the plaintiff’s 
land along the bundh on dug No. 1 of the 
second schedule or by cutting nala across 
dag No. 2 of the said schedule or by any 
other means.” 

For a proper understanding of these 
prayers they must be read with paragraphs 
4, 7, 8, 9 and 14 of the plaint. The plaintiff’s 
case as made in the plaint is that the 
Borail Hills, including the gap, forms a 
natural watershed between the plaintiff’s 
garden on the east and the defendant’s 
garden on the west, so that if not interfered 
with the surface of water of the whole of 
the defendant’s garden, including the land 
in the gap, would naturally find its way 
into the Kakra river on the west and 
would none of it flow to the east over the 
plaintiff’s land into the Bogajan. The posi¬ 
tion thus taken by the plaintiff was con¬ 
troverted in paragraphs 4, 7, 8 and 11 of 
the defendant’s written statement. It may 
be stated at once that the finding of the 
learned Subordinate Judge on this part of 
the case is against the plaintiff and in 
favour of the defendant. The precise find¬ 
ing will be mentioned later when the issues 
are dealt with. 

In paragraphs 9, 15 and 17 of the plaint, 
the plaintiff refers to the artificial works 
construed by the defendant. The complaint 
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made is substantially that the defendant 
had by means of an artificial drain protected 
by an embankment diverted the surface 
water of his garden or a considerable 
part of such water and caused it to flow 
to the east over the plaintiff’s land. The 
answer to these paragraphs will be found in 
paragraphs 9, 12 and 14 of the written 

statement. The most important is paragraph 
9, in which the defendant claimed a pre¬ 
scriptive right to an easement and asserted, 
in the last sentence of the paragraph, that 
the operations undertaken on the defendant’s 
garden had in the result “materially re¬ 
duced the volume of water entering the 
Bogajan Cherra.” On this part of the case 
the findings of the learned Subordinate Judge 
are largely in favour of the defendant but 
partly also in favour of the plaintiff. 

Paragraphs 15, IS and 21 ■ 24 of the plaint 
set out the damage which plaintiff alleged 
that he had suffered. He attributed the 
inundation of his land in the years 1910 and 
1911 and the consequent destruction of his 
tea bushes and his tenants’ paddy to the state 
of things brought about by the defendant 
and the anticipated similar or greater 
damage in the future if that state of things 
were allowed to continue. 

The plaint also contains charges of tres¬ 
pass and so forth which need not now be 
noticed. 

Upon the pleadings a number of issues 
were framed. Nothing need be said about 
the formal issues Nos. (1) to (3), nor 
about issues Nos. (4) and (5) which relate 
to adverse possession and estoppel. As the 
learned Subordinate Judge has found, no 
question of adverse possession or estoppel 
really arises and no such question has been 
argued before us. 

Issues Nos. (7) to (11) relate to matters 
of fact, Nos. (7) to (10) referring to the 
land in its natural state and No. (11) to the 
works carried out by the defendants. 

The most important, issue in the case 
is No. (12), which relates to the easement 
claimed by the defendant. It is in these 
terms: Whether there was any easement 

right over the said drain [the drain men¬ 
tioned in issue No. (11)] enjoyed by the 
defendants without interruption and as of 
right for a period of over twenty years.? If 
so, was that with the knowledge of the 
plaintiff or his predecessors?” 


The next five issues Nos. (13) to (17) 
concern the plaintiff’s title and will be 
made the subject of a brief reference here¬ 
after. 

The remaining issues Nos. (18) to (21) 
relate to the reliefs claimed. Among these 
No. (19) raises the question of damage as 
follows: — 'Whether the overflow of water 
alleged in the plaint causes or is likely to 
cause damage and loss to the plaintiff’s pro¬ 
perty as alleged in the plaint.” 

It has been necessary to refer at some 
length to the pleadings and issues, because 
the first ground urged in support of the 
appeal is that the learned Subordinate Judge 
has decided the case upon a point which 
is not raised by the pleadings or issues and 
to which the evidence was not specifically 
directed. But before dealing with that 
argument, it will be well to state more 
particularly the facts found and proved, 
about which there is now little or no dispute. 

Firstly , then, the learned Subordinate 
Judge has found, and it is not now disputed, 
that apart from anything done by the 
defendant the natural outlet of the water 
collecting in the depression or basin in the 
gap, which the Subordinate Judge calls the 
Gossain Bhil, would be towards the east. 
When the basin fills, there being no arti¬ 
ficial obstruction, the spill water would 
escape to the east and find its way by a 
channel, which may originally have been 
ill-defined, first across the defendant’s land, 
then across the plaintiff’s land into the 
Bogajan and so into the Son Bhil. As al¬ 
ready mentioned, this state of things is 
inconsistent with the general case made in 
the plaint and it is now conceded that the 
defendant has at least a right to a free 
passage to the east for any overflow from 
the basin, though there may ba a con¬ 
troversy whether this right is properly 
described as a natural right or as an ease¬ 
ment. 

We next come to the group of facts relat¬ 
ing to the defendant’s interference with 
natural conditions. The defendant’s garden 
dates from the year 1882 or lb83. The 
part to the south was first brought under 
tea. In order to protect the cultivated area 
from the hill-streams on the east,’ a water 
channel was excavated and an embankment 
was constructed on its west, the effect of 
which was to give a northernly flow to the 
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water from ths hills before it reached the 
garden. The channel and the embankment 
were extended northwards pari passu with 
the extension of the area under tea. When 
the water ceased to be confined, it escaped 
into the low land on the west and thence 
owing to the slope of the ground into the 
basin in the gap. 

The manager of the garden in 1891 and 
1892 was Mr. R. L. Cooke, an enterprising 
gentleman, by whom a new system of drain¬ 
age was devised and with the permission of 
the defendant carried out. His object 
was to drain the basin or part of it and to 
make the land fit for tea cultivation. With 
this object he constructed a main drain 
leading from the basin a north-westernly 
direction to the Kakra river. It was part 
of the plaintiff’s case that the drain was 
a natural channel and it is shown on the 
map as the Magura Bbil. But whatever 
its name may be, it, is now conclusively 
established and admitted that it is not 
a natural but an artificial channel made 
by the agents and servants of the defend¬ 
ant. 

Mr. Cooke’s next care was to prolong the 
channel and embankment on the west of 
the hills as far north as the gap. The 
channel so prolonged led into the old Grain 
vrunning eastward to the Son Bhil. The 
extended channel and embankment are 
shown on the map as nala A and embank¬ 
ment B, while the Subordinate Judge calls 
the latter the long bundh or L. B. Both 
this extension and the new drain to the 
north-west were completed before lfe92 or 
in the early part of that year; that i> to 
say, they were completed more than twenty 
years before the suit was brought. As re¬ 
gards these works that is not of much im¬ 
portance because so far the plaintiff takes 
no exception—probably no exception could 
be taken—to what the defendant did. 


The controversy is now at any rate con¬ 
fined to the final work constructed by Mr. 
Cooke in order to complete his system of 
drainage. He extended embankment B 
across the old drain leading east so as to 
shut off that drain and the water of nala 
A from the basin. It is this embankment 
(which the Subordinate Jadge oalls the 
small bundh to distinguish it from the 
long bundh or embankment B) which 


came to be the orux of the case. The 
extension had not been completed before 
1893 and had, therefore, not been in exist¬ 
ence for twenty years when the suit was 

brought. 

As to the evidence, reference may be 
made to the depositions of Mr. Bryning 
and Mohammad Idris and to five letters 
written by Mr. Cooke to the defendant 
oompany in the month of January to April 
1892. Of the letters the most important 
is the last dated 4th April (Exhibit C4). 
This evidence shows generally what Mr. 
Cooke’s plans were and how they were car¬ 
ried out, but for present purposes its prin¬ 
cipal significance lies in its bearing upon the 

small bundh and the object with which that 

work was undertaken. 

The learned Subordinate Judge has found 
that the defendant has a right described as 
a natural right to the unobstructed flow 
of water from the basin to the east includ¬ 
ing the water derived from nala A and that 
he has acquired a prescriptive right to keep 
free of weeds and grass a channel 8 cubits in 
width from the basin to the Bogajan. He 
has found, however, that the construction 
of the small bundh was a material altera¬ 
tion of or interference with the natural 
right which substantially increased the 
burden upon the plaintiff’s land. He has, 
therefore, made a decree which, while it does 
not give the plaintiff all the reliefs he asked 
for, is generally in his favour. 

In appeal it has been contended for the 
defendant that no case of increase of burden 
is put forward in the plaint and on the 
merits that no increase of burden has been 

established. 

As to the merits, it is at any rate rele¬ 
vant to inquire why Mr. Cooke made the 
small bundh ar.d his reason cannot be 
better stated than in his own words, taken 
from his letter of 4th April 1892. In one 
paragraph he describes the state of things 
which existed before nala A and the drain to 
the west were finished. The water came into 
the garden and turned “all the north land 
shown as land now available for extension 
into a lake and remaining so until it could 
drain off slowly into the Sone Bhil 

(sic.) but as the Sone Bhil flood level 
is two feet higher than the point where the 
old and new main drains meet each other 
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this north land remained practically a lake 
during the rains, ard the water was 
generally standing up to the point in the 
area under tea marked with a cross.” The 
plan to which Mr. Cooke was referring is 
not forthcoming, but “the point where the 
old and new main drains meet each other” is 
the junction of nala A and the old drain 
leading east. That point, therefore, being 
two feet below the Sone Bhil flood level, 
formerly there was during the height of the 
rains no flow of water eastward. The 
water drained off gradually as the level 
fell in the Sone Bhil. It may be gathered, 
I think, that the mere completion of nala 
A and embankment B would not alter that 
state of things. The water from nala A 
during the height of the rains would merely 
mingle with and swell the water in the 
basin and as I have said the right of the de¬ 
fendant to conduct water through nala A 
is conceded as well as his right to an 
outlet from the basin to the east. In the next 
paragraph Mr. Ccoke refers to the small 
bundh y which according to his plans was to 
complete his system of drainage. He says 
this: “The new drain on the east side (i. e., 
nala A already constructed) now confines 
the stream (from the hills on the east) 
and takes them into the Sone Bhil drain, 
the mouth of which will be closed with a 
strong bundh when the new drainage system 
is completed, so that the Kakra main 
dram will only have to carry off the garden 
drainage and as there is a fall of seven feet 
from the lowest point in Eraliyool to its 
junction with the Kakra it is evident that 
it will do this perfectly, and having no 
hill streams running into it, it will not silt 
up with sand.” The object of the small 
bvndh is clear. It was intended in the first 
place to prevent the hill streams and the 
silt they brought down from being carried 
by nala A into the basin and so overloading 
the new drain to the north-west The 
only escape for the silt-laden water of 
nala A was to he by the old drain to the 
east and in order to improve that drain 
steps were taken at sometime or other 
after lt93 to deepen it where it crosses 
the lands of schedule II and schedule I, 

Now, 1 am disposed to be of opinion that 
the original channel by which water escaped 
irom the basin to the Bogajan was suffi¬ 


ciently defined to merit the title of a natural 
watercourse, though the defendant may 
have since acquired a further prescriptive 
right recognised by the Subordinate Judge’s 
decree to keep a certain width of the channel 
on the plaintiff’s land free of water weeds 
and grasses. But the question whether the 
channel is a natural watercourse, the de¬ 
fendant’s right to its continued existence 
in its original state being then a natural 
right, or whether the right to the discharge 
of water from the basin by the channel is to 
be regarded as an easement is of little im¬ 
portance. The existence of the right is 
admitted and the case turns rather on its 
extent than its nature. As the change 
caused by the erection of the small bundh 
occurred within twenty years of the suit, 
the defendant’s right at the date of the suit 
must be measured with reference to the state 
of things in 1892. On the facts set out I 
find it difficult to resist the conclusion that 
the small bundh materially affected the 
benefit .which the defendant had previously 
enjoyed. It is not sufficient tn say, as was 
argued for the defendant, that the new 
drain to the north-west diminished the volume 
of water which previously passed to the east. 
There was a change in the quality of that 
water, in so far as the quantity of silt 
suspended in it became greater. There must 
have been changes also in the character of 
the flow of the water. Almost certainly 
the rapidity of the current increased, at any 
rate at certain seasons, and probably there 
was a steadier flow from mouth to mouth. 
The flow would be irrespective of the level 
of the water in the basin, whereas formerly 
it had depended on that level. So too the 
holding up of the water by the erection of 
the small bundh, a change which interfered 
with the gravitation of the water, would, to 
some extent at least, counteract the effect 

previously attributed to the high flood level 

of the Sone Bhil. 

, As to issue No. 19, the issue relating to 

damage’, I accept the finding of the learned 
Subordinate Judge that the evidence offered by 

the plaintiff falls far short of proving that the 
damage caused by floods in the particular years 
mentioned in the plaint is due to the small 
bundh. But apart from that, in my opinion, the 
facts are sufficient to bring the case within the 
principle of the Madras case cited by the 
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Subordinate Judge. [ Raja of Venkatagiri 
v. Baja Mvddukrishna (2).l The principle 
is compendiously stated by James, L. J., 
in the English case referred to in the 
judgment, West Cumberland Iron Steel Co. 
v. Kenyon (5): ‘ I have always understood 

that everybody has a right on his own land 
to do anything with regard to the diversion of 
water, or the storage of water, or with regard 
to the usage of water, in any way he chooses, 
provided that when he ceases dealing with it 
on his own land, when he has made such use 
of it, a9 he is minded to make, he is not to allow 
or cause that water to go upon his neighbour’s 
land so as to affect that neighbour’s land in 
some other way than the way in which it had 
been affected before.” In the present case 
the small bundh so altered the nature of the 
original flow of water from the basin as to 
constitute a new state of things. The ques¬ 
tion whether the defendant is or is not 
entitled to the enjoyment of the flow in its 
altered condition depends upon user, and at 
the date of the suit the right had not been 
crystallized by user for the prescriptive 
period. Ar. observation of Lord Robertson’s in 
White v. White (11) may perhaps be applied 
mutatis mutandis to the present case:— It is 
equally obvicus that the conception of a mill 
as a growing concern, with expanding 
requirements, has no place in a discussion 
with other riparian proprietors about a 
servitude constituted by use .... 1 

hold that the respondents (mill-owners) have 
no right to abstract the water of this river 
except to the extent to which they have bad 
prescriptive use.” That observation seems 
to apply when an attempt is made, as here, to 
superimpose a new right upon an old right 
and it can make no difference in such a case 
whether the old right is a servitude or a 
natural right. A plaintiff, whose natural 
rights are in danger of being infringed or 
further encroached upon by a new enjoyment 
on the part of the defendant, capable of being 
converted by user for the prescriptive 
period into a new right in the latter, has good 
cause of action apart from any question as to 
the amount of damage which he may 
have suffered or be likely to suffer 
[McCartney v. Londonderry and Lough Soilley 

(11) (1906) A. C. 72 at p 86; 75 L. J. V- C. 14; 49 

U T. to. 


Railway Co. (12)]. It is not easy to find a 
case precisely in point, but I may refer to the 
observations of Lord Herschell and Lord 
Watson in McIntyre v. McGavin (13) 
and to the principle underlying the cases of 
Sampson v. Jloddinott (14), Baird v. William - 
son (15) and Young v. Bankier Distillery 
Company (Id). 

These considerations support the conclu¬ 
sion arrived at by the learned Subordinate 
Judge on the merits. 

As to the pleadings, it is true that the 
plaint is founded on the theory that in its 
natural state the defendant’s garden would 
drain itself tow r ards the west and not towards 
the east. The theory assumes that the small 
bundh coupled with embankment is a sort 
of artificial watershed interfering with the 
natural watershed between the defendant’s 
garden on the one side and the plaintiff’s 
garden on the other. No doubt the theory 
has been shown and found to be largely 
erroneous. Nevertheless though the 
theory as a whole may be wrong, it does invite 
attention to the importance of the small bundh. 
That bundh was clearly struck at in para¬ 
graph 9 of the plaint and in the fourth of the 
reliefs claimed and in my opinion 
the defendants’ right to retain it is 
clearly involved in the pleadings and 
in the important issue No. 12. In paragraph 
9of the written statement embankment B and 
the small bundh are treated as one embank¬ 
ment, constructed in January 1892, with 
the object of preventing “the passage of 
water both into and out of the said Bhil” 
(or basin). It is asserted that “prior to the 
year 1892” the drain to the east was a 
‘‘natural outlet for the water from the land 
belonging to the defendant company.” The 
right to the maintenance of the drain as 
altered by the embankment is claimed in 
substance as an easement, and it is added 
“that so far from the said drain and embank¬ 
ment prejudicially affecting the plaintiff’s 

(12) (190 A) A. C. 601 at ]) 313; 73 L. J. P. C. 73; 
91 L. T. 105; 53 W. R. 385. 

(13) (11*93) A. C. 268; 1 9. 240; 67 J. P. 648. 

( 1 4) (1857) 1 C. B. (N.s.) 590; 20 L. J. C. P. 148; 
3 Jur. (n. s.) 243; 5 W.R. 230; I (0 E. R. 242; 28 L. 
T. (o. s ) 304; 107 R. R. 809. 

(15> (1863) 15 C. B. (n. a.) 376 at pp. 391, 392; 33 
L. J. C. P 101; 9 L. T. 412; 10 Jur. (n. r.) 152; 12 W. 
R. 150. 143 E. R. 831; 137 R. R 5 *1. 

(16) (1893) A. C. 631; 09 I.. '1'. 83*; 58 .1. P. ICQ. 
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alleged property, they have in faot materially 
reduced the volume of water entering the 
Bogajan Cherra”. Clearly issues Nos. 11 
and 12 were framed in reference to paragraph 
9 of the plaint and paragraph 9 of the written 
statement. The last part of issue No. 11 
raises the question of the date of the con¬ 
struction of the small bundh (which on 
the evidence may be taken to be the 
early part of 1893) and issue No. 12 
relates to the rights by way of easement 
claimed by the defendant. It is true that 
there is no express issue whether the con¬ 
struction of the small bundh increased the 
burden upon the plaintiff’s land but the ques¬ 
tion here, being not merely one of excess but 
of a change in the mode of enjoyment, is 
necessarily involved in the question of the 
defendant’s right to the easement claimed. 
1 he easement depends upon user and there 

is evidence on the reoord directed not only to 

the length of the user but also to the nature 

of the user before and after the small bundh 

was erected. Upon that evidence a decision 

has been arrived at and regard being bad to 

the whole reoord the contention that the 

learned Subordinate Judge decided the case 

upon a point not raised by the pleadings or 

issues and to which the evidence was not 

directed cannot, as it appears to me be 
supported. * 


We have carefully considered whether 

further inquiry should be directed general 

as to the effect of the small bundh upon t 

plaintiff s land. We are of opinion in t 

circumstances that a further inquiry wou 

carry the matter no further and is, therefor 
unnecessary. eror 

We have also considered whether an 
thing short of a mandatory injunction ■ 
remove the small bundh would suffice. B, 
if the defendant is allowed to retain tb! 

dam, there would be a difficultv in rT 

the plaintiff to remove th^am w IT? 
constructed across the channel on his ow 

to lloZTZZZTL?\ t ar L su b cier 
well to add a few w^ds ool^ ^ 

Points touched upon in the argument befor 

titl^e! i/appears^thaWhe^original 6 

the property, whose daughter the p hint if 


has since married, died in 1899. He was 
succeeded by his widow who gave the property 
to the plaintiff by deed dated 25th Magh 

1316 (7th February 1910). The gift is 
expressed to have been made in pursuance 
of a promise by the widow on the occasion of 
the plaintiff’s marriage to her daughter and 
on his agreeing to reside in her house as 
gharjawai, the plaintiff, it appears, belonged to 
a family higher in the sooial scale than that 
into which he married. The marriage took 
place in 1907 and he and his wife had since 
resided with the widow. It was argued for 
the plaintiff, on the authority of Churaman 
bahu v. 6opt Sahu (10) and Ramasami Ayyar 
v. Vengidusami Ayyar (17), that the gift or 
tiansfer was binding on the reversioners 
entitled after the widew. If it was open to 
the widow as representing the husband’s estate 
to make some suoli provision for her daughter, 
son-in law on their marriage.it might 
still be doubtful whether she acted reasonably 

and prudently in the exercise of her power. 

But neither the question of principle nor the 
question of fact need detain us, beoause 
as the learned Subordinate Judge has held in 
connection with issues Nos. 15 and 16, whether 
the plaintiff’s title is good against the rever¬ 
sioners or not, he has at least a sufficient title 
as against the defendant to support the suit. 

n t ie assumption that the reversioners 
are bound by the transfer, it was further 
argued for the plaintiff in connection with the 
question of limitation that he was entitled 
to the benefit of section 27 of the Limitation , 
Act. On the facts found it is unnecessary for > 
the plaintiff to have recourse to thatsection and 
we need not, therefore, decide the point. If an 
opinion bad to be expressed, I should hold that 
the section does not apply to a donee or trans¬ 
feree from the widow in virtue of her 
powers as representing the estate. In such 
a case the transferee succeeds the widow in 
her capacity as full owner and not as upon 
the determination of her interest for life 
It may be mentioned that in response to a 

suggestion from the Court during the hear- 

mg ot this appeal, the parties made an 
endeavour to arrive at a settlement. We have 
no doubt that both parties did their best to 
find a way out of the difficulty, but in the 


79. ( 1 ‘) 22 M ' m i 8 L. J. 170; 8 I,id. Dec ( N . s .) 
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result it was found impossible to reconcile 
their conflicting interests. 

In our opinion the appeal fails and must be 

dismissed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 782 of 1916. 

May 18, 1917. 

Present :—Mr. Justice Mullick. 

UCHAIT MANDAR and others—Plaintiffs 

— Appellants 
versus 

GOSAIN SINGH BAIT and others— 
Defendants - Respondents. 

Transfer of Property Act (IV of 1882), s. 68 Mort¬ 
gage , usufructuary—Mortgagee , dispossession of , from 
portion of mortgaged premises—Acquiescence—Interest 
from date of dispossession, whether can be allowed. 

Where a usufructuary mortgagee is dispossessed of 
a portion of the mortgaged property but continues in 
possession of the remainder for a considerable time, 
he must bo deemed to have acquiesced in the dis¬ 
possession and cannot claim interest from the date 
of dispossession, although it may have been stipulated 
for in the mortgage-deed. [p. f-6, col. 2 ] 

Appeal from a decision of the Subordinate 

Judge, Durbhanga. 

Mr. Saroshi Oharan Mitra , for the Appel¬ 
lants. 

Mr. Bajendra Prasad , for the Respondents. 

JUDGMENT.—In this case the defendants 
first party executed a usufructuary mort¬ 
gage in favour of the plaintiffs on the 
25th of Savan 1305, the date stipulated 

for repayment being the 30th of Baisakh 
306, which corresponds to some¬ 
time in April 1899. In 1902 the third 

party defendant sued the mortgagors and 
the plaintiffs for declaration of title to and 
recovery of possession of half of this pro¬ 
perty and succeeded. The plaintiffs were 
thereby dispossessed of half their mort¬ 
gage seourity. Then in 1915 the mort¬ 

gagors sold to defendants second party, by 
a kobala, the remaining half of the pro¬ 
perty and the purchasers, on the strength 
of that kobala , dispossessed the plaintiffs. 
The second party defendants then deposited 
in Court the whole amount of the mort* 
gage-mony, which was Rs. 498. 

On the 15th of May 1915 the plaintiffs 
Irought the present suit for recovery of the 


principal sum with interest at 2 per cent, 
per mensem from 1902 up to the date of the 
suit. There is a prayer for the sale of 
the mortgaged property inasmuch as it is 
a composite mortgage, viz., a usufructuary 
mortgage as well as a simple mortgage. 

The plaintiffs, however, have remitted a 
sum of Rs. 408 on account of interest and 
claim only Rs. 377. The precise reason 
for this remission is not intelligible, but it 
is alleged in paragraph 7 of the plaint 
that as the value of the mortgaged proper¬ 
ty is not sufficient, so a remission is made 

of Rs. 408. 

The Munsif decreed the suit for Rs. 498 
(which the plaintiffs have withdrawn under 
protest) with interest at 24 per cent, per 
annum and fixed six months for the pay¬ 
ment; and in default ordered that 5 bighas 
5 cottas , being half of the mortgaged pro¬ 
perty, be sold. 

On appeal the Subordinate Judge found 
that the mortgagees had acquiesced in the 
dispossession of 1902 and were not entitled 
to claim any interest. He accordingly dec¬ 
reed the suit only for Rs. 498 and dis¬ 
allowed the sum of Rs. 377 for interest. 

The present second appeal is preferred 
by the plaintiffs and there is also a cross- 
appeal by the defendants second party. 

The learned Subordinate Judge has relied 
upon the case of Partab Bahadur Singh v. 
Qajadhar Bakhsh Singh (l). In that case 
the mortgagor made a usufructuary mort¬ 
gage and then took the property in lease 
from the mortgagee. He also stipulated that 
he would pay interest at 24 per cent, per 
annum until delivery of possession. He 
failed to deliver possession of half the pro¬ 
perty and after the mortgagee had been 
in possession of the remaining half for 31 
years, the mortgagor brought a suit for 
redemption offering to the mortgagee only 
the principal amount. The mortgagee 
refused and demanded the payment of the 
principal amount with interest at 24 per 
cent, for the whole period. Their Lordships 
of the Privy Council held ;hat the mort¬ 
gagee had acquiesced in the failure to de¬ 
liver possession and that as the the profits 
from the remaining half of which he had 
been in possession were sufficient, he 

(1) 24 A fi-Ms 29 T. A. 148; 7 C. W. N. 97: 4 Bom 
Jj. R. M5; 8 Sur. P. C. J. 310 (P. Q.). 
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was not entitled to claim interest as a con¬ 
dition necessary to redemption at the late 
stipulated in the bond. It appears from 
the judgment of their Lordships that the 
view that they took of the bond was that 
the interest was payable only on failure to 
deliver possession and that there was no 
contract by which the mortgagor bound 
himself to pay interest on dispossession 
after delivery of possession. 


It is sought to distinguish the above- 
mentioned case from the present case by 
showing that the bond now in suit speci¬ 
fically provides that interest at 24 per cent, 
per annum shall be paid upon dispossession 
of the mortgagee after delivery of possession. 
The case of Khuda Bakhsh v. Alimvm.issa 
(2) was similar to that of Partab Bahadur's 
case (l). The same principle was followed in 
Jhunkti Singh v. Ghatkan Singh (3). In the 
latter case the condition was that if there 
was any defect in the mortgaged property 
and any manner of defect arose in the 
mortgagee’s possession, the mortgagee would 
be entitled to interest; and their Lord- 
ships held that the defect referred to 
related to defect in the title of the mort¬ 
gagor whereby the mortgagee should fail 
to get possession, or having got possession 
should lose it. They also held that the 
mortgagee, having allowed the mortgagors 
to retain possession of a part of the mort¬ 
gaged property and having made no claim 
in respect of the stipulation in the mortgage- 

deed as to interest, was bound by his acquies¬ 
cence. 

The learned Vakil for the appellants has 
no case which will meet this ease; but he 
relies on a decision of their Lordships of 
the Calcutta High Court in Ananda Chandra 
Sen v. Parbati Nath Sen (4) in which the legal 
meaning of acquiescence has been explained. 
The learned A akil contends that the mort¬ 
gagor could never have been led to believe that 
the mortgagee would not press his claim 
for interest in spite of the omission to make 
this claim for over 12 years, and he relies 
upon the principle that in order to establish 
the plea of acquiescence it must be shown 
that a decision to the contrary would 


(2) 27 A. 313; A. W. N. (1904) 273; 1 A L J 7 

(4) i C. n i,; J. a i98, 21: 31 A ' 325; 6 A ' h 


amount to assisting a fraudulent transac¬ 
tion. 

In my opinion the question is one of 
inference to be drawn from facts. In this 
case the mortgage-bond entitled the mort¬ 
gagee to claim interest in the event 
of the mortgagor’s dispossessing him from 
a single inch of land; and in the alter¬ 
native, the mortgagee has the further right 
of claiming damages. So far as damages 
are concerned, a suit is partly barred by 
limitation and I think the present suit must 


be taken to be one entirely upon the mortgage 
and within the purview of section 68 of the 
Transfer of Property Act The mortgagee 
was content to accept the income of half of 
the property for 12 years, namely, from 1902. 
We do not know whether the income of 
the property was more than the interest, if 
it was, then his claim for interest would not 
be maintainable. 

I cannot agree with the proposition that 
even if the profits received were in excess 
of the interest claimed, the mortgagee would 
be entitled to claim interest upon the contraot 
as damages. 

Therefore if we consider the suit as one 
based solely on the mortgage-bond, what is 
the inference to be drawn from the conduct 
of the parties? The learned Subordinate 
Judge was of opinion that the proper in¬ 
ference is that the mortgagee was satisfied with 
the security that he got, apparently on the 
ground that it was sufficient to discharge 
the interest on his money. If it was open 
to the learned Subordinate 
this inference, the question 
fact and not one of law. 
be a question of law if such an inference 
could not possibly be drawn from the facts. 
In my opinion the inference could be drawn 
and, therefore, the finding of the learned 
Subordinate Judge i9 conclusive. But even 
if it was a question of law and open to 
revision by me in second appeal, I 
am of opinion that the view taken by the 

learned Subordinate Judge was correct. No 

reason has been shown for the mortgagee’s 

tailure to object to the defect in the security 

or so long and, in my opinion, a reasonable 

belief was engendered in the mind of the 

mortgagor that he was entitled to sell the 

remaining half of the security to the defend¬ 
ants second party. 


Judge to draw 
becomes one of 
It would only 
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In these circumstances the decision of the 
learned Subordinate Judge is correct and the 
appeal must be dismissed with costs. 

As to the cross appeal, the lower Appellate 
Court has approved the Munsif’s decree grant¬ 
ing costs to the plaintiffs on the ground 
that the defendants second party forcibly 
dispossessed the plaintiffs. In my opinion 
this discretion was judicially exercised and 
probably the plaintiffs would not have insti¬ 
tuted this suit at all if this dispossession had 
not taken place. 

The cross-appeal is, therefore, dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 8*z0 

of 1915. 

June 8, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

Srirnati ANILA DEBI and another— 

PLAINTIPFS A PPE LLANTS 

versus 

MONI MOHAN MUKERJEE and others— 

Defendants - Respondents. 

Registration Act (XVI of 1908), ss. 72, 73, 76— Refusal 
of Sub-Registrar to register document on executant's 
failure to appear — Appeal, whether lies—Procedure 
Application under 8. IS, dismissal of, for default — 
Registrar, power of, to restore. 

No appeal lies to the Registrar against the refusal 
of a Sub-Registrar to register a document upon the 
wilful failure of the executant of the document to 
appear before the Sub-Registrar, as such failure 
amounts to a denial of execution within the meaning 
of section 72 of the Registration Act. In such a case 
the only procedure open to the party presenting the 
deed is to apply to the Registrar under section 73 
of the Registration Act to direct registration, [p. 58, 

col. 1.] . 

When an application under section 73 of the 

Registration Act has been dismissed for default, the 
Registrar has full power to restore the matter and to 
re.hear the case, at any rate before he lias (inally 
dealt with the matter under section 76 of the Act. 
[p. 58, col. 2.] 

Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 6th April 
1915, reversing that of the Subordinate 
Judge, Alipore, dated the 30th January 

1914. 

FACTS of the case appear from the judg¬ 
ment. 


Dr. Dicarka Nath Mitter with him Babus 
Dwijendra Nath Mukherjee , Narendra Nath 
Bose and Sripati Ch. Chowdhury ), for the 
Appellants.—The appeal arises out of a suit 
for setting aside a lease alleged to have 
been granted by the plaintiffs. Where a 
Sub-Registrar refuses to register a deed for 
want of admission of execution, no appeal 
lies to the District Registrar against the order 
of refusal. It has been held that a wilful 
default to appear before the Registrar would 
amount to a denial of execution. See Kudrathi 
Begum v. Najihunnessa (1), Radhaki**en 
Bmvra Bakna v. ChooneeloU Butt (2). The 
appeal made to the Registrar was incom¬ 
petent. In such a case the proper course is to 
take proceedings under section 73 of the 
Registration Act. 

Then when the appeal before the Registrar 
was struck off for default, the Registrar 
illegally restored the appeal although he had 
no jurisdiction to do so. The Registrar 
cannot restore a case struck off for default 
because the Registration Aot does not 
empower him to do so, and he cannot act 
outside the procedure laid down in the 
Registration Act. The Registrar is not a 
Judicial Ofhcer and he cannot act according 
to the provisions of the Code of Civil Proce¬ 
dure. The restoration of the appeal which 
was dismissed for default was without 
jurisdiction. 

Babu Bivnrka hath Chakravarty . for the 
Respondents:— The question of jurisdiction 
was not raised in any of the lower Courts.] 

It can be raised for the first time even 
now. If there was a total want of juris¬ 
diction, omission to take that objection 
would not give jurisdiction. 

Then as regards the merits, the first Court 
found that there was no passing of considera¬ 
tion. The lower Appellate Court did not 
deal with this question of passing of con¬ 
sideration, nor did it definitely upset this find- 
ing. 

The document in question was alleged to 
be executed by a pardanashin lady, and it must 
be proved that she properly and thorough 1> 
understood the contents of the document. 
The lower Appellate Court says that it is 
very difficult to come to a distinct finding 

(1) 25 C. 93; IX I ml. Dec. (n. s.) 63. 

2) 5 C. 445; ft I ml. Jur. 312; 5 C. L. R. 172; 2 Imb 

Dec. vN- s ) 69 <, 
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as regards that, and because it is very- 
difficult, therefore, the learned Judge takes 
it for granted or rather assumes that she 
properly understood the contents of the 
document. Considering the relations bet ween 
the parties, the burden of proving good faith 
is, under section 111 of the Evidence Act, on 
the defendant, and he has failed to do so. 
The lower Appellate Court was not justified 
in saying that there was no fiduciary rela¬ 
tion between the parties, although from the 
written statement and the document itself 
it appears that the defendant was a great 
friend of the plaintiff’s husband and was 
looking after the latter’s estate. 

Babu Thvarka Nath Chakravarty (with him 
Babus Mohendra Nath Roy, Asita Ranjan 
Chatterjee and Sailendra Nath Chatterjee ), for 
the Respondents, was not called upon in reply. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
plaintiffs against a decision of the learned 
District Judge of 24-Pergannas, dated the 6th 
April 1915, reversing a decision of the Sub¬ 
ordinate Judge of Alipore. The suit was 
brought by a Hindu widow to set aside a 
permanent lease which was alleged to have 
been granted by her. The document was 
presented to the Sub-Registrar for registra¬ 
tion on the 17th February 1910. The exe¬ 
cutant having been duly summoned failed to 
appear. Thereupon the Sub-Registrar held 
that there was a denial of execution by the 
executant and declined to register the deed. 
The authorities in this Court establish clearly 
that a wilful failure to appear before a Sub- 
Registrar amounts to a denial of execution 
within the meaning of section 72 of the Re¬ 
gistration Act. Therefore, no appeal lay 
upon the decision of the Sub Registrar to the 
Registrar. The only procedure open to the 
party presenting the deed was to apply to 
the Registrar under section 7.3 of the Regis¬ 
tration Act to direct registration of the 
document. That appears to be the course 
which should be adopted in such a case. It 
is quite true that there is a document, on the 
record, called “ Haz'ra of witnesses ” in which 
the heading is Appeal No. 25 We 1 ave gone 
through the record and we have found that 
there v>re other documents which are headed as 

applications.” It seems, therefore, that per¬ 
haps a mukhHar or a Pleader headed this 
list of witnesses as an appeal. It cannot be 


held to be an appeal inviting a Court to 
exercise a jurisdiction that it has not got, 
instead of one that it has got. It is quite a 
novel way of stating that a person exercising 
judicial or quasi -judicial jurisdiction should 
assume that the document presented to him 
was presented to be acted upon under powers 
that he had not got rather than under powers 
that he had. However that may be, we must 
take it as an application presented to the 
Registrar which he could hear and determine, 
and the application which was made after the 
denial of execution was an application under 
section 73, That application under section 
73 was dismissed for default on the kOth Sep¬ 
tember 1910. There was an application for 
restoring the case. It was not an application 
for review. It was presented to the Regis¬ 
trar who directed on the application the case 
to be restored. It has been objected to by 
Dr. Mitra in this case that the Registrar had 
no power to restore the case. This is the 
only point in the case which caused us any 
trouble. I)r. Mitra wanted to show’, after 
calling for certain records from the lower 
Court, that the Registrar had conclusively 
exercised his jurisdiction in dealing with the 
case under section 76 by recording his rea¬ 
sons in Book No 2. It is difficult to urge 
that the Registrar was not competent to 
restore the case. Book No. 2 is not given 
in evidence and in its absence we cannot 
assume that the Registrar, when he restored 
the case, had ceased to have any pow T er to 
deal with the case after taking evidence. 
The presumption is the other way. The 
presumption is that the Registrar had acted in 
a regular and proper manner. Apart from 
that, there is no evidence that the Registrar 
when he restored the case had finally dealt 
with the matter under section 76 and, there¬ 
fore, could not proceed to hear the case on 
the merits. We think that on the record as 
it at present stands we must take it that the 
Registrar had full power to restore the matter 
and re-hear the case. The fact that the 
Registrar did proceed to restore the case and 
re-hear it gives rise to a presumption that the 
Regis!rar had acted in a regular and proper 
manner. 

The other points raised turn on the merits. 
The first point is that the learned Dis!rict 
.ludge bad omitted to find that the considera¬ 
tion money of Rs. lOu frr the grant of the 
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land wag paid. It is 9tated that that point 
was not dealt with by the learned District 
Judge in his judgment. That is so in so far 
as it is not stated directly, but the evidence 
shows that Rs. 100 was paid and we cannot 
read the judgment of the learned District 
Judge without coming to the conclusion from 
the facts placed before him that in his view 
this Rs. 100 was paid. In that portion of 
his judgment where he compares the terms 
of the two leases, he states that the fact of 
the plaintiff executing a patta subsequently 
in favour of another person for a higher 
salami and for higher rent may possibly 
supply the motive for this case. P rom this 
we hold that the learned Judge must have 
come to the conclusion that this Rs. 100 had 
been paid. Otherwise his statement would 
be meaningless. I agree with Dr. Mitra that 
it would have been better if the learned 
Judge had added a statement in his judg¬ 
ment that this Rs. 100 had been paid. It is 
quite possible that the learned Judge having 
to write a lengthy judgment had, by an 
oversight, omitted to add this statement. 
But no one can suggest that he meant to 
find that Rs. 100 was not paid. 

The next point raised by Dr. Mitra is 
that as the lady was a purdanashin lady, it 
was necessary to prove that she fully 
understood the transaction. The learned 
Judge remarked that it was very difficult 
for defendant No. 1 to prove that plaintiff 
No. 1 did understand what she was doing 
and that before entering into the transac¬ 
tion she had proper independent advice I 
think, having regard to the express finding 
of the learned Judge, made about nins lines 
higher up the above sentence, that the 
plaintiff had fully understood the transac¬ 
tion, that this statement was only an un¬ 
fortunate way of expressing that she fully 
understood what she was doing. I suppose 
what the learned Judge meant was that the 
defendant was pressed v\ itli an up-hill task 
and notwithstanding that he managed to 
reach the goal, namely, to convince the 
learned Judge that plaintiff No. 1 had fully 
understood the transaction. 

Then as to the fiduciary relationship. 
There is no relationship established or 
appearing on the facts as to necessarily 
give rise to a fiduciary relationship. It 
may be that defendant No. 1 was a close 


friend of the lady’s husband, but that 
does not mean that he was in a fiduciary 
relationship to the lady. A man might 
have collected rent on behalf of the lady’s 
husband and not be in a fiduciary relation¬ 
ship to the lady. A case like this is not 
similar to that of guardian and ward or to 
that of guru and chela, in which the Court 
holds for various reasons that the relation¬ 
ship when established is fiduciary. No 
such relationship is established in this 
case. 

The appeal fails and is dismissed with 
costs. 

Newbould, J.—I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1938 ok 1911. 

May 9, 1917. 

Present : - Mr. Justice Chevis and 
Mr. Justice Shadi Lai. 

LOK CHANI) and others —Plaintiffs— 

Appellants 

versus 

H A / A R K H AN an d a not h e r — I) •: fendants 

— Respondents. 

Mortgage—Pro vision for redemption on payment of 
mortgage money — Sale of equity of redemption — 
Vendee undertaking to pay mortgage money, effect of — 
Intercut, whether charge on property — Vendee, liability 

of. 

One D. mortgaged certain land to the plaintiffs 
for its. TOO. Tlie mortgagees were to hold possession 
and the income was to cover the interest on Its. 420, 
while the remaining its. 280 was to carry interest at 
Rs. 2-1-4 per cent, per mensem payable half yearly, 
with compound interest at the same rate incase of 
default. It was further agreed that the land should 
be redeemable on payment of the zar-i-marhuna. 
After ZVs death his son S. sold the equity of redemp¬ 
tion to one //. for Its. TOO, out of which Its. 60 were 
paid in cash and Its. 640 were kept with the vendee 
to redeem the mortgage. The sale-deed provided 
that the vendee would be liable for any moneys 
that should turn out to be <1 tie to the mortgagee over 
and above Its. 610. II. started proceedings under 
the Punjab Redemption of Mortgages Act and 
got possession of the land. The mortgagees there¬ 
upon brought a suit for Rs. 1,285 interest and 
compound interest on Rs. ^80 against S. and li.: 

Held, (1 j that as there was nothing to show that II. 
knew that any interest was chargeable, he was not 
personally liable for it; [p. 61, col. 1.] 
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(2) that according to the terms of the mortgage- 
deed the mortgagor himself could have redeemed 
the land on payment of the mortgage money alone 
and his vendee could not be in a worse position; [p. 
61, cols. 1 & 2.] 

A alia Khan v. Kashi Ram , 17 Ind. Cas. 6/ /; 45 P. 
R. 1913 ; 25 P. W. R. 1913; 145 P. L. R. 1913. fol¬ 
lowed. 

(3) that the interest was no charge on the land and 
the plaintiffs could not, therefore, follow the land, 
[p. 61, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Attock, dated the 30th June 
1914, reversing that of the District Judge, 
Attock, dated the ‘24th November 1913, 
decreeing the claim for Rs. 1,039 against 
Hazar Khan. 

The Hon'ble Rai Bahadur Pandit Sheo 
Ndrain and Mr. Ralli, for the Appellants. 

The Hon’ble Mr. Muhammad Shaft, K. B., 
for the Respondents. 

JUDGMENT.—In 1881 Dulla mortgaged 
certain land for Rs. 700. By the terms of 
the mortgage the mortgagees were to hold 
possession, and the income was to cover the 
interest on R?. 4*-0, while the remaining 
Rs. 280 was to carry interest at Rs. 2 1-4 per 
cent, per mensem, payable half yearly, with 
compound interest at the same rate in case of 
default. The land was redeemable on pay¬ 
ment of the mortgage money, zar i-marhuna. 
Dulla died, and his son Sultan sold equity of 
redemption to Hazar Khan for Rs. 700. 
Rupees 60 were paid to Sultan in cash snd 
Rs. 640 were kept by the vendee to redeem 
the mortgage. In the sale-deed the vendor 
writes: “if more than the above mentioned 
Rs. 640 should turn out to be due to the 
mortgagee the vendee will pay it, it will be 
no concern of mine.” Hnzar Khan started 
proceedings under the Punjab Redemption 
of Mortgages Act, and got possession cf the 
land from the mortgagees on payment of 

Rs. 700. 

The mortgagees have now brought this 
suit for R 9 . 1,285, interest and compound 
interest, calculated on Rs. 280 from March 

1907 to August 1913, against Sultan and 
Hazar Khan. 

The plaintiffs seem to have intended to 
limit their claim to interest for six years 
prior to suit, though as the first Court points 
out they have really claimed for f.A years 
and not for 6 only. Interest for the former 
years the plaintiffs have not claimed as time- 
barred. 


We would here remark that in many such 
cases the Punjab Redemption of Mortgages 
Act seems to us to inflict hardship on the 
mortgagee, who, as long as be is in posses¬ 
sion, cannot be made to give up possession 
until he has been paid not only his principal 
debt but also all arrears of interest, no 
matter how many years’ interest may be due. 
But when he has once lost possession in the 
course of proceedings under the above Act, all 
that he can do is to sue for any sum which 
be may claim as still being due to him, and 
here his claims to interest must ba confined 
to the period allowed by the law of limitation. 
In the present case, however, there is no 
real hardship, as will be shown later on, 
the interest not being a charge on the land. 

The first Court noted that Sultan was a 
man of straw, who had nothing left to satisfy 
any decree, and that Sultan had sold to Hazar 
Khan, a relative, who had bought with fall 
knowledge of the mortgage. The first Court 
held that Hozar Khan could not be in a 
better position than Sultan, especially as the 
sale deed threw on him the burden of satisfy¬ 
ing the mortgage-debt. So the first. Court 
passed a decree against Hazar Khan alone for 
Rs. 1,039, which it found to be the correct 
sum due for the six years next prior to suit. 

Hazar Khan appealed to the District Judge, 
who, on the strength of Muhammad Sadiq 
v. Musammat Sahib Bibi (l), held that Hazar 
Khan was not liable, and so accepted the 
appeal and made the decree one against 
Sultan alone. 

The plaintiffs appeal to this Court. The 
only point which has been argued on plaintiffs* 
behalf is that Hazar Khan is personally 
liable. Counsel quotes Daropti v. Jospat Rai 
(2), Kh waja Muhammad Khan v. Husaini 
Begum (3\ Rakhmabai v. Govind (4), 
Shnppu Ammal v. Subramaniam ( 5 ) and 
Arumvga Goundan v. Chinnammal (6). All 


(1) 54 P. R. ISO*; G4 P. L. R. 1902. 

(2) 49 P. R. 1905; 25 P. L. R. 1905. 

(3) 7 Ind. Cas. 237; 32 A. 410; 14 C. \V. N. 865* 7 

A. L. J. 871; U910) M. W. N. 313; 8 M. L. T. 147- 12 

C. L. J. 20o; 12 Bom. L. R. 638; 20 M. L. J. 614; 37 I. 
A. 152. 

(4) 6 Bom L. R. 421. 
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these rulings seem to us only today down 
that where there is no privity of contract 
between the plaintiff and the defendant the 
latter is still liable if the plaintiff is a 
beneficiary under any contract between the 
defendant and a third party. Reliance is 
placed on the clause in the sale-deed which 
recites that if more than Rs 640 turns out 
to be due to the mortgagees, it is the vendee 
and not the vendor who is to pay up. But 
in the first place no reference is here made 
to any interest, so this clause might well 
refer only to the principal mortgage debt; 
there is nothing to show that Hazar Khan 
knew that any interest was chargeable. And 
in the next place we do not think it can be 
said that plaintiffs were beneficiaries under 
this contract; the clause was inserted, in 
our opinion, not with the object of benefiting 
the plaintiffs but with the object of freeing 
Sultan from any further liability to pay the 
mortgage debt. We hold, therefore, that the 
District Judge has rightly refused to hold 
Hazar Khan personally liable for the claim 
to interest. 

It will, however, be observed that all that 
Muhammad Sadiq v. Musammat Sahib Bibi 
(D, on which the learned District Judge 
relies, decides is that the purchaser of the 
equity of redemption is not personal'y liable, 
and we were at first disposed to question 
whether a decree could not be passed against 
Hazar Khan to be executed only by process 
against the land in question. But as 
Mr. Shafi points out, the deed provides for 
redemption of the land on payment, not of 
the mortgage debt plus interest, but simply 
on payment of the mortgage money, zar-i- 
marhunu . What is meant by zar-i -marhuna 
is clear from the use of the same expression 
in other parts of the deed; we read in one 
place that so much of the zar i-maihuna is to 
bear interest, and in another place we read 
that the zar -i -marhuna has been received by 
credit to book account. So Aulia khan v. 
Kanshi Ram 17), on which Mr. Shafi relies, is 
just in point, and Rai Bahadur Sheo Narain 
owns that he cannot distinguish it. As the deed 
itself provides for redemption on payment of 
the principal mortgage debt, even the original 
mortgagor could have redeemed on payment 

(7) 17 Ind. Cas. 677; 45 P. 11 19:3; 25P.W.K. 
I913i 140 P. L. K, 1913. 
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of Rs, 700 and the mortgagor’s vendee 
cannot be in a worse position. The interest 
is not a charge on the land. So the plaintiffs 
cannot follow the land. 

The appsal fails and is dismissed with 
costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 55 ok 1017. 

June 6, 1917. 

Present ;—Sir Edward Chamier, Kl\, 
Chief Justice, and Mr. Justice Mulliek. 

UPENDRA LAL MISRA— 

Appellant 

versus 

MOTI THAKUR and others— 

Respondents. 

Bengal Cess Art (IK B. C. of I8S0 ), s. 20 (l>\ appli¬ 
cability of—Landlord and tenant — Bhaoli land —Road 
cess return—Recovery oj rent at rate higher than that 
mentioned in return. 

Section 20 (b) of the Bengal Cess Act does not 
apply to bhaoli batai holdings, fp. 63, cols. 1 A 2.] 

jn the case of bhaoli batai holdings the landlord is 
entitled to recover rent at a rate higher than that 
mentioned in the road cess returns, [p. 62, col. 2; p. 
63, col. 1.] 

Letters Patent Appeal from a decision 
of Mr. Justice Atkinson, confirming that 
of the District Judge, Mozaffarpur. 

Mr. Soros hi Charan Milter , for the Appel¬ 
lant. 

Mr. L. N. Sinha , for the Respondent. 

JUDGMENT. 

Chaaiiek, C. J.—The question for decision 
in this appeal is how, if at all, section 20 

(6) of the Cess Act (Bengal Act IX of 

1880) applies to suits for the recovery of 

the value of the landlord’s share of the 
produce of land held on the bhaoli batai 

system. 

The plaintiffs put in a return in the 
form prescribed by section 14 of the Act, 
in column 5 of which they stated that 
the “annual rent” was Rs. 28-12 0, 
presumably, as will be shown later, the 
value of the landlord’s share of the 
crop on an average of the last three years. 
The present suit relates to about one-fifth 
of the holding and if section 20 (6) of 
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the Cess Act applies to the case in the 
manner suggested by the defendants, the 
plaintiffs are not entitled to recover at a 
higher rate per annum than Rs. 5-15-0 
per biglia. If section 20 (6) does not apply, 
the plaintiffs are entitled to a much larger 
sum on account of the years in suit. The 
Munsif held that the section did not 
apply to such a case. The District Judge 
held otherwise and his view was accepted by 
Mr. Justice Atkinson. 

The Act provides for the imposition of 
a road cess and public works cess upon 
immoveable property and for the assessment 
of those cesses upon the "annual value” 
of lands and on the annual net profits of 
mines, quarries and the like. Section 4 of 
the Act defines the annual value”of any 
land, estate or tenure as the total rent 
which is payable, or, if no rent is payable, 
would on a reasonable assessment be payable 
during the year by all cultivating raiyats 
of such land, estate or tenure, or by other 
persons in the actual use or occupation 
thereof, and it is explained that when rent 
is payable in kind the money value thereof 
shall for the purposes of the Act be taken 
to be the annual value of the landlord’s 
share of the crop, calculated on an average for 
the three years next preceding any valuation 
or re-valuation under the Act. Upon a pro¬ 
clamation being issued under section 14 of the 
Act, or an order being issued under section 
15, . and a notice being served under 
section 16 every holder of an estate is 
required to lodge a return in the form 
given in schedule A to the Act giving 

the particulars in such form set forth. 
Column 5 of Part II of the form is for 
the annual rent,” The annual rent of a 
bhaoh batai holding is a certain share of 
the produce. There appears to be no pro¬ 
vision in the Act which either permits or 
requires the holder^ of an estate to enter 
m column 5 the "annual value” of his 
share of the produce of bhaoli batai land. 
But in practice that is what is done, see 
Rule 54 made by the Local Government 
under the Act which runs as follows: — 

Ke-valuation officers should scrutinize with 
special care returns for lands of which 
the rent is paid in kind. The annual 

Va !i Ue tbes e lands is frequently greatly 
understated and steps should be taken in 


such cases to obtain a fairly correct 
estimate.” The result is that neither the 
rent nor the rate of rent is entered in a 
return under the Act in the ca9e of bhaoli 
lands. 

The question is whether the holder of an 
estate is debarred by section 20 (5) of 
the Act from recovering on account of any 
year more than the "annual value,” as 
given in his return, of his share of the 
produce of bhaoli batai land. It may be 
that the holder of an estate is required to 
enter bhaoli batai holdings in his return 
and that if he does not do so, he is 
debarred by clause (a) of section 20 
from recovering any rent for such holdings. 
But does clause ( b ) of section 20 apply 
to bhaoli batai lands and if it applies, 
what is the meaning with reference to 
such lands of the words "rent at any 
higher rate than is mentioned in such 
return’ ? The rent payable by the tenant 
of land held on the bhaoli batai system is 
produce of that land and the rate would 
appear to be the landlord’s share of that pro¬ 
duce. In theory the landlord can compel the 
tenant to hand over his (the landlord’s) share 
of the produce. In practice the landlord 
sues for his share of the produce and in 
the alternative for the value of that share, 
or, if the suit is brought after the produce 
has been carried off by the tenant, the 
landlord sues only for the value of his 
share of the produce. It has, no doubt, been 
held in many cases that a suit for the 
value of the landlord’s share of the pro¬ 
duce of bhaoli land, whether bhaoli batai or 
bhaoli danabundi, is a suit for rent within 
the meaning of the Second Schedule to the 
Provincial Small Cause Courts Act, but 
such a suit is nevertheless a suit for the 
recovery of the value of the landlord’s 
share of the produce, i.e. t for compensation. 
It is conceded that if and when the land¬ 
lord can enforce his right to his share of 
the produce, he may take the whole of his 
share whatever he may have entered in his 
return under the Cess Act, but it is con¬ 
tended that if the tenant succeeds in carry¬ 
ing off that share, the landlord is not 
entitled to recover on account of the value 
of that share more than the sum which he 
has entered in his return. As I have 
alieady said, I can discover no provision of 
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the Act which permits or requires a land¬ 
lord to enter in his return the value or 
annual value” of his share of the produce 
of a holding. In my opinion a landlord 
does not, by entering that value according 
to the rule for determining the annual 
value of a holding, debar himself from re¬ 
covering the actual value of his share of 
the produce which his tenant may succeed 
in carrying off. 

It appears to me to be impracticable to 
apply section 20 (6) to such a suit as this. 
Strictly speaking the plaintiffs are not suing 
for rent at all but for compensation, and 
what they entered in their return was not 
the rent but the annual value of the whole 
or part of an estate. The rate of rent 
which they were entitled to recover when 
they made their return was, and now is, 
not any sum in cash but onehalf of what¬ 
ever their share may be of the produce of 
the holding. The reference in the latter 
part of clause (6) of section 20 to the 
enhancement of rent suggests that the clause 
is intended to apply only to cash rents. 
Lastly we have the significant fact that 
the most experienced Legal Practitioners in 
this Court cannot remember any instance 
in which section 20 (b) of the Cess Act lias 
been applied to such a case as this. 

The conclusion at which I have arrived 
is that section 20 ( b ) of the Cess Act does 
not apply to the present case at all. 

I would allow this appeal, set aside the 
judgment of the learned Judge of this Court 
and the decree of the District Judge with 
costs of both hearings in this Court and 
remand the case to the Court of the Dis¬ 
trict Judge for trial on the merits. 

Mcllick, J.—I entirely concur with the 
judgment that has just been delivered. The 
plaintiff is the proprietor of an estate within 
the meaning of the Cess Act (IX 13. C. 
1880) and sues for rent for the years 1318 
to 1320 F. S., in respect of a bhaoli batai 
holding measuring an area of 1 btgha 
3 cottahs 10 dhurs, He assesses the money 
value of his share of the produce at a 
total of Rs. 195-15-0. 

It appears that in a return filed under 
section 14 of the Cess Act the plaintiff 
included the holding now in suit with some 
other holdings and showed in column 4 of 
part II of the return prescribed by Schedule 
A of the ^ot a total area of 5 bighas 13 cottahs 


19 dhurs and in column 5 the annual rent of 
the same as Rs. 28-12-3. 

Mr. Justice Atkinson, agreeing with the 
appellate judgment of the District Judge, 
has held that the plaintiff is debarred by 
reason of section 20 (b) of the Act from 
recovering at a rate higher than the rate 
mentioned in column 5. He calculates this 
rate at one-fifth of Rs. 2S-12-0 i.e ., accord¬ 
ing to the ratio which 1 bigha 3 cottahs 10 
dhurs bears to 5 bighas 13 cottahs 19 dhurs . 

In my opinion section 20 (6) has no 
application tc bhaoli batai holdings. The 
provision that the landlord may claim an 
enhanced rate, if it be proved that the rent 
has been lawfully enhanced subsequently 
to the lodging of the return, clearly shows 
the framers of the Act had only cash rents 
in contemplation, for in a bhao’i batai hold¬ 
ing the rate of rent is half the produce 
and such a rate is not capable of enhance¬ 
ment. It is true that the definition of 
cultivating raiyat in section 4 of the Act 
enacts that the money value of rent payable 
in kind is to be calculated on the average 
of three years next preceding a valuation or 
re-valuation under the Act and rules 53 and 
54 framed under the Act require the land¬ 
lord and the Revaluation Officer to see that 
the assessment is reasonable. Hut the Act 
nowhere says that the annual money value 
so calculated and shown in column 5 of Part 
II of Schedule A is the rate of rent of the 
holding. Indeed the Act could not say so, 
for the nature of the holding requires that 
the rate of rent shall be half the produce. 

To hold otherwise would he to put the most 
honest of landlords into a manifestly dis¬ 
advantageous position. Suppose that the 
holding yielded no crops for three years 
preceding the valuation or that prices were 
exceptionally low. Is lie to he debarred 
till the next re-valuation from recovering 
the proper market value of his half share 
of the produce although he may have acted 
with the utmost good faith in filling up 
column bY An answer in the affirmative 
would obviously operate to cause the great¬ 
est injustice. If in respect of a bhaoli hold- 
ing he dishonestly underestimates the money 
value of the rent, he is liable to be punished for 
making a false return and it is also open to the 

Collector to correct the valuation; but there 

is no provision of law which declares that 
she is precluded from recovering the market 
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value of the produce, if that market value 
happens to be higher than the aforesaid 
money value. 

Indeed a claim for the money value of 
the produce for any particular year in which 
the tenant fails to make delivery of the 
landlord’s share is in reality a claim f^r 
compensation or damages. It is not a claim 
for rent and it is only as a matter of 
convenience that the Tenancy Act permits 
the landlord to join such a claim to one 
for the recovery of produce. This view is 
supported by section 7, Bengal Tenancy Act, 
which enacts that when the tenant removes 
the crop before division, the compensation 
is to be calculated on the basis of the 
highest outturn from neighbouring lands of 
similar quality. 

In the present case there is a further 
difficulty in the way of the tenants. The 
return on which they rely was submitted 
in 1914 and apparently did not come into 
operation till after the year 1320. The ten¬ 
ants, therefore, cannot plead this return to 
defeat the present'claim. 

But apart from this I entirely concur 
with the contention of the appellants that 
section 20 of the Cess Act has no applica¬ 
tion to lhaoli batai holdings. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 952 of 1914. 

January 4, 1917. 

Present’. —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

JAITANGIRI MAL— Plaintiff — 

Appellant 

versus 

KANSHI RAM and others—Defendants— 

Respondents. 

Registration Act {XVI of 1908j, us. 23, 25, 77 — Docu¬ 
ment presented beyond limitation—Refusal to extend 
time—Suit —Discretion of Registrar—Civil Courts , 
power of. 

The Civil Courts have no right to question the pro- 
liety of the discretion vested in the Registrar under 
section 25 of the Registration Act. [p. 65, col. 1.] 

Abdool Hoosein v. Goolam Hoosein , 30 B. 304; 7 
Born. L. R. 742; Darya Singh v. Mathura Das, 6 * A. 
460; A. W. N. (1884) 173; 4 Ind. Dee. (x. sj 134, 
relied upon. 

Where a deed is not presen! ed for regis¬ 
tration within tour months from the date of its 


execution, as required by section 23 of the Registra¬ 
tion Act, the Court should refuse to pass a decree 
directing its registration under section 77 of the Act. 
[p 65, col. 2.] 

Noban Nusya v. Dhon Mahomed, 5 C. 820; 6 C. L. R. 
136; 2 Ind. Dec. (x. s.) 1130, relied upon. 


First appeal from the decree of the District 
Judge, Ambala, dated the 7th April 1914. 

Messrs. Sundar Das and Ganga Ram, for the 
Appellant. 

Messrs. Badr-ud-din and Dharam Das Sun , 
for the Respondents. 

JUDGMENT.—This was a suit brought 
under section il of the Indian Registration 
Act (AVI of 1 DOS) for a decree directing 
the registration of a document, which had 
been refused by the Registrar. The docu¬ 
ment is dated 7th January 1913, and 
being one not affecting immoveable pro¬ 
perty does not require compulsory registra* 
tion. The plaintiff, however, insists upon 
its registration, and the learned District 
Judge ha3 dismissed the suit on the 
ground tnat the order of the Registrar 
doe3 not amount to a refusal to register, 
but is one simply refusing to direct the 
acceptance of the deed for registration. 

It appears that the document was 
presented for registration to the Sub- 
Registrar on the 21st August 1913 after 
the expiration of the period of four months 
pi escribed by section 23 of the Registration 
Act. I he Sub-Registrar refused to register it 
on the grounds that the caste and the residence 
of the executants were not mentioned in the 
deed, that it was not signed by one of the 
executants, that it did not show in whose 
favour it had been executed, that the paper 
upon which it was written was torn, and 
that the language used therein was not 
idiomatic. The plaintiff preferred an ap¬ 
peal tothe Registrar, who passed the following 
order:— 

“Registration is barred under section 23 
of the Registration Act. The document 
has not, on the face of it, been executed 
by one of the alleged executants. Other 
reasons for refusal also good. Dismissed with 
costs.” 

Now, it has been held by the Bombay 
High Court in Gangava v. Sayava (1) that 
when the Registrar declines to extend time 
prescribed by the Act, and accordingly re- 


(1) 21 B. 639; 11 1ml. Due. (n. s.) 470. 
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fuses to admit the document for registra¬ 
tion, his order is to be treated not as 
one refusing to register within the 
purview of section 77, but as an order re¬ 
fusing to accept for registration; and that 
a suit under section 77 cannot be main¬ 
tained. This view has, however, been dis¬ 
sented from by the Madras High Court in 
Narasimha Nayanevaru v. Ramalingama Rao 

(2), where the learned Judges pointed out that 
the aforesaid section has application rot 
merely to cases in which the Registrar 
has refused to register the document, but 
also to cases in which the Registrar has 
refused to accept for registration. We con¬ 
sider it unnecessary to express any definite 
opinion upon the subject, because assuming 
that the suit is maintainable under section 77 
of the Registration Act, we have no hesitation 
in holding that the Civil Court should decline 
to grant a decree on the simple ground 
that the document was not presented within 
the period of four months as required by sec¬ 
tion 23, and that there is no order of the 
Registrar extending the time. Upon the record 
there is not a particle of evidence that the 
plaintiff presented the document to the Sub- 
Registrar before 21st August; and that being 
the case, we must decline to grant the 
decree for the registration of the document, 
which decree would interfere with the dis¬ 
cretionary powers allowed to the Registrar. 
It is beyond dispute that the Civil Court has 
no right to question the propriety of the dis¬ 
cretion vested in the Registrar under section 
25 of the Act, vide, inter ali >, Abdool Hoosein 
v. Qoolnm Hoosein (3) and Durga Singh v. 
Mathura Das (4). 

Mr. Sundar Das for the appellant con¬ 
tends that the Civil Court in an action 
brought under section 77 is confined to the 
consideration of the question whether the 
document was executed or not, and has 
nothing to do with the matter whether 
the presentation of the document was or 
was not within time. This argument ap¬ 
pears to us to be wholly untenable, because 
it is clear that the Civil Court is not justified 
in passing a decree which would be contrary 
to the provisions of the Registration Act. 

(2) 10M.L. J. 104. 

(3) 30 B. 204; 7 Bom. L. R. 742. 

(4) 6 A. 400; A. IV. N. (1684) 173; 4 Ind. Dec. 
(N. s ) 134. 


In fact, the judgment of the Calcutta 
High Court in Noban Nusya v. Dhon Mahomed 

(5) is a clear authority for the view that 
when a deed has not been presented for 
registration within four months from the 
date of its execution, the Court should re¬ 
fuse to pass a decree directing the registra¬ 
tion. 

For the aforesaid reasons we confirm the 
decree of the District Judge, though not 
exactly on the ground stated by him, and dis¬ 
miss the appeal with costs. 

Appeal dismissed. 

(5) 5 C. 620; 6 C. L. II. 136; 2 Ind. Doc. (n. s.) 

1130. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3203 

of 1915. 

May 18, 1917. 

Present Mr. Justice N. R. Chatterjea 
and Mr. Justice Smither. 

JAFAR ALI AND ANOTHER—DEFENDANTS 

Nos. 1 and 2—Appellants 

versus 

HAR GOBINDA SARMA— Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908J, 0. /, r. 10, 
read with s. 107— Appeal — Party , addition of— Res 
judicata. 

//. brought a suit for rent against a tenant 
claiming to be the sole landlord. ,/. also brought a 
suit against the same tenant in respect of the same 
land for the entire rent. II. was a party defendant 
to the suit of ./. Both suits were tried together as 
analogous and it was found by the Trial Court that 
H. was entitled to a ten-annas share and was 
entitled to the remaining six-annas share of the rent. 
No appeal was preferred in the suit of But H. pre¬ 
ferred an appeal against the decree in his suit and 
on appeal the Appellate Court held that H. alone had 
a right to the entire rent and J. had no right to any 
portion of the rent. On second appeal by the 
tenant: 

Held, that the decree in J.’s suit did not operate as 
res judicata upon the question of IP's right to the rent 
but that under the provisions of Order I, rule 10, read 
with section *07, Civil Procedure Code, J , who though 
not a party in form to the suit brought by H. in 
substance contested the suit, should be made a party 
to the appeal in i/.’s suit and the appeal be heard and 
determined in his presence, [p. 67, cols. 1 & 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Chittagong, dated the 15th March 
1915, reversing that of the Mnnsif, Sadar, 
dated the 11th January 1914. 
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FACTS of the case appear from the judg¬ 
ment. 

Babu Khitish Chandra Sen , for the Appel¬ 
lants.—Hara Gobinda brought a suit against 
my clients to realise rent of the holding 
claiming to be the sole landlord. Jagat 
Chandra brought a similar suit against my 
clients for rent of the same holding. Both 
claimed to be the sole landlords. The suits 
were tried together and though Jagat 
Chandra was not a party to the suit of 
Har Gobinda, still in his suit he adduced 
evidence to prove that Har Gobinda was not 
the landlord, but that he, Jagat Chandra, was 
the sole landlord. In fact Jagat Chandra was 
really the person who contested the claim of 
Har Gobinda to be the sole landlord. The 
tenants, my clients, were not much concerned 
with Lhe question whether Har Gobinda or 
Jagat Chandra was declared to be their 
landlord, as they are perfectly willing to pay 
rent to any of them or to both of them provided 
they have not to pay the same rent twice 
over. The decree made by tbe Munsif in 
the two suits did not hurt the tenants in any 
way, as the Munsif held that Har Gobinda 
was entitled to a 10-annas share of the rent 
and Jagat Chandra was entitled to the 
remaining 6-annas share of the rent. If the 
matter had stopped there, my clients, the 
tenants, would have had no complaint, but in 
the appeal preferred by Har Gobinda, it has 
been held by the lower Appellate Court that 
Har Gobinda alone had a right to the entire 
rent and Jagat Chandra had no right to 
any portion of it. As Jagat Chandra was 
not a party to the appeal he is not bound by 
the appellate decree. So his right to 6 annas 
of the rent which has been declared by the 
Munsif remains intact. And the result would 
be that the tenants would be liable for 16- 
annas rent to Har Gobinda and 6-annas share 
of the rent to Jagat Chandra, that is to say, 
they will have to pay 6 annas more in each rupee 
of the rent payable by them. That would be 
an obvious injustice to these poor tenants. I 
submit, in the circumstances, the decision 
in Jagat Chandra’s case should be regarded as 
res judicata on the question of Har Gobinda’s 
title to the entire rent. In the presence of 
Har Gobinda, it was held by the Munsif that 
Jagat Chandra was entitled to 6-annas share 
of the rent, still when Har Gobinda appealed 
he did not make Jagat Chandra a party res¬ 
pondent to his appeal. The subject-matter 


in the two rent suits was the same holding 
and the question was whether Har Gobinda or 
Jagat Chandra was entitled to the entire rent. 
The two suits were tried together and, there¬ 
fore, they might be regarded as one litigation, 
by the result of which both the landlords 
ought to be bound. I submit Har Gobinda 
cannot in the absence of Jagat Chandra 
ask tbe Appellate Court to make a decree 
declaring him to be entitled to 16 annas of the 
rent. There are oases, viz., Rajrup Singh v. 
Ramgolam Roy (1), Mariamnissa Bibi v. Joynab 
Bibi (2), Panchanada Velan v. Vaithinatha Sas - 
trial 'v3), which may support the contention, 
which might be urged by tbe other side that 
the prinoipleof res judicata does not apply here. 
But the facts of those cases are distinguish¬ 
able from the facts of the present case. I 
submit that under the circumstances in which 
the two suits for rent were contested and tried, 
the decision in one suit should be held to be 
res judicata in the other. 

Even if it be held that the principle of 
res judicata cannot be applied, then I submit 
that the case should be remanded to the 
lower Appellate Court with the direction that 
Jagat Chandra should be made a party to 
the appeal of Har Gobinda, and the appeal 
should be re-heard in his presence, so that 
he may be bound by the appellate decree. 
Under Order I, rule 10, read with section 107, 
Civil Procedure Code, the Appellate Court 
has ample power to add Jagat Chandra as a 
party to the appeal. 

Babu Jotish Chandra Sarkar , for the Re¬ 
spondent.—The principle of res judicata cannot 
be applied. There was no former” suit in 
which a decision was made as to the title of 
my client Har Gobinda to the entire rent, so 
that he could be estopped by res judicata . I 
rely upon the oases cited by my learned 
friend: the principle deducible from those 
cases shows that the doctrine of res judicata 
cannot be availed of by the tenants. As 
against the contention that the case should 
be remanded for a re hearing of the appeal, 
I submit it is now too late for the tenants to 
raise such a contention at this stage of the 
case. The tenants might have asked the 
lower Appellate Court to add Jagat Chandra 
as a party, but they have not done so. So 

(1) 16 C. 1; 13 Ind. Jin*. 139; 8 Ind. Dec. (n. s.) 1. 

(2) 33 C. 1101; 10 C. W.N. 934; 4 C. L. J. 149. 

(3) 29 M, 333; 16 M. L. J. 63. 
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h ey cannot ask for a remand for the 
purpose of getting Jagat Chandra added as a 
party to the appeal. 

Babu Khitish Chandra Sen replied. 

JUDGMENT.—This appeal arises out of a 
suit for the years 1272 to 1274 M. S. brought 
by the plaintiff Har Gobinda Sarma against the 
tenants Jafar Ali and others. The plaintiff 
claimed to be the sole landlord and as such, 
claimed the entire rent of the holding. There 
was another suit brought by one Jagat 
Chandra Chakravarti against the same 
tenants and for the same period. The two 
suits were tried together as analogous. The 
same evidence was recorded in both the cases 
and the two suits were disposed of by the 
same judgment by the Court of first instance, 
although there were two separate decrees in 
the two suits. 

The Court of first instance held that Har 
Gobinda was entitled to a 10-annas share of 
the rent and Jagat Chandra the plaintiff 
in the other suit was entitled to the remain¬ 
ing 6-annas share of rent. 

It ought to be mentioned that Har Gobinda 
was a party defendant to the suit of Jagat 
Chandra. There was no appeal preferred 
against the decree passed in the suit instituted 
by Jagat Chandra. Har Gobinda preferred 
an appeal against the decree of the Court of 
first instance in 1)is suit and on appeal the 
lower Appellate Court held that Har Gobinda 
alone had right to the entire rent and that 
Jagat Chandra had no right to any portion of 
the rent. In that view a decree for the entire 
rent was passed in favour of Har Gobinda. 
The result was that as against the tenant 
defendants there was a decree for 16-annas 
rent payable to Har Gobinda and another 
decree for 6-annas share of the rent in favour 
of Jagat Chandra. The tenant, defendants 
have appealed to this Court in the suit 
brought against them by Har Gobinda. 

It is contended that the question whether 
Har Gobinda is entitled to the 16 annas of rent 
or only to a 10-annas share thereof, is 
res judicata by the decree in Jagat Chandra’s 
suit to which Har Gobind was a party and in 
which it was held that Jagat Chandra had a 
6 annas share in the rent. 

We do not think that that decree operates 
as res judicata upon the question of Har 
Gobinda’s right to the rent. It is true that 
he was a party to the suit brought by Jagat 


Chandra, but he had preferred an appeal in 
his suit and the object of the appeal was 
to get rid of the adjudication of the Court of 
first instancethat he had only a 10-annas share 
of the landlord’s interest. If, however, the 
decree of the lower Appellate Court in the 
suit brought by Har Gobinda and the decree 
of the Court of first instance in the suit by 
Jagat Chandra are allowed to stand, the 
result would be that the tenant defendants 
would be liable for the 6-annas share of the 
rent twice over. Under these peculiar cir¬ 
cumstances the proper course would have 
been to add Jagat Chandra to the appeal 
which was preferred to the lower Appellate 
Court by Har Gobinda under the provisions of 
Order I, rule 10, read with section 107 of the 
Civil Procedure Code, It is true that 
Jagat Chandra was not made a party 
to the suit brought by Har Gobinda; but 
although he was not a party in form, in 
substance he contested the suit. As the 
learned Munsif points out, the real contest in 
these cases is between the plaintiffs in the 
two cases, both of whom say that they are 
the landlords. There is no question of adduc¬ 
ing any further evidence on behalf of Jagat 
Chandra because the evidence in both 
the suits was the same and the two 
suits were tried together. We think, there¬ 
fore, that Jagat Chandra cannot be prejudic¬ 
ed by being added as a party to the appeal in 
the suit brought by Har Gobinda and that 
in order to effectually and completely dispose 
of the matters in controversy between the 
parties, this course should be adopted. 

We accordingly set aside the decree of the 
lower Appellate Court and send the case 
back to that Court with the direction that 
Jagat Chandra be made a party to the appeal 
and the appeal be heard and determined in 
his presence. 

We express no opinion whatever on the 
merits of the case as between parties. 

Costs will abide the result. 

Decree set aside ; Case remanded , 
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PATNA HIGH COURT. 
Miscellaneous Appeal No. 267 of 1916. 

June 14, 1017. 

Present: —Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

KIRPAL SINGH and another—Judgment- 

dbbtors—Appellants 


versus 

Baboo KEDARNATH BOSE and another— 
Decree* holders—Respondents. 

Civil Procedure Code (Act V of 1908J, 0. XXI, r. 69 
—Execution —Sale postponed sine (lie— Fresh pro - 
cln nuition , ncc’ssi t j/ of— I rreg ularhy —S u but a n t ia l 

injury. 

Where in execution proceedings the Court adjourns 
the sale sine die and thereafter no fresh sale pro¬ 
clamation fixing a new and definite date for holding 
the sale is issued, it is a material irregularity within 
the meaning of Order XXI, rule 69, in publishing 
and conducting the sale and the sale is liable to be set 
aside if substantial injury resulting from the 
material irregularity is proved, [p. 69, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Monghyr, dated the 19th Septem¬ 
ber 1916. 

Mr. Parmeshwar Dyal , for the Appellants. 

Mr. Naresh Chandra Sinha , for the Re¬ 
spondent. 

JUDGMENT.— The respondents in mis¬ 
cellaneous appeal obtained a decree against 
the father of the appellants on foot of a 
mortgage executed in 1894. The mortgage- 
decree is dated the 26th of December 1906 


and in this year 19 1 7, the mortgage decree 
is still unsatisfied. Many applications for 
execution have been made from time to 
time. The present application is the last 
of a series of many and is dated the 18th 
of November 1914. On the 26th of January 
1916, the sale proclamation was duly pub¬ 
lished and the date fixed for the sale was 
the 13th of March 1916. The present 

appellants objected to the form of the pro¬ 
clamation inasmuch as it did not set out 
the value of the property as estimated by 
them. Accordingly an application was made 
to the Calcutta High Court, and the 
High Court at Calcutta was pleaded to 
order that the Subordinate Judge should 
insert in the sale proclamation the value 
of the property estimated by the judgment- 
debtor. The sale proclamation was amend¬ 
ed and then duly published in accordance 
with the requirements of the order of the 
Calcutta High Court. The decree-holders 
valued the property at Rs. 6,100 and the 
judgment-debtors valued it at Rs. 12,000. 


The sale was about to be held on the 
13th of March, being the date fixed in the 
sale proclamation, but immediately before 
the 13th of March the present appellants 
applied to this Court to stay the sale. 
Notice was allowed to issue by the Regis¬ 
trar to stay the sale pending a formal 
application being made to this Court for 
a stay of the sale. The date of the order 
of the Registrar was 7th of March 1916, 
and it required the respondents to show 
cause why the sale should not be stayed. 
The matter came before the learned Chief 
Justice and Mr. Justice Jwala Prasad 
of this Court on the 17th of March. 
These learned Judges came to the conclu¬ 
sion that there was no ground whatsoever 
for staying the sale and they directed 
that the sale should proceed forthwith. 
The order of the Registrar reached the 
Subordinate Judge on the lOch of March 
and the Subordinate Judge adjourned the 
sale sine die. The order of the 17th of 
March made by the Divisional Bench of 
this Court rejecting the application for 
stay reached the Subordinate Judge on the 
21st of March; and the learned Subordinate 
Judge, in obedience to the order of this 
Court, proceeded with the sale of the property 
there and then on the 21st of March 19 *6 
and the property was sold to the decree- 
holders for the sura of Rs. 7,250 for the 
four denominations of property set out in 
the sale proclamation. There appear to 
have been present at the sale the decree- 
holders and four other persons. 

This application is now made to us by 
the appellants, the judgment-debtors, to set 
aside the sale on the ground that there was a 
material irregularity in the publishing and 
conduct of the sale which resulted in 
substantial injury to the petitioners by 
reason of the property being sold at a 
very low price. The learned Subordinate 
Judge, as I have observed, on the 10th of 
March adjourned the sale sine die and 
thereafter he issued no fresh sale procla¬ 
mation fixing a new and definite date for 
holding the sale. It appears to us that 
the learned Subordinate Judge under Order 
XXI, rule 69, should have, strictly speak¬ 
ing, issued a fresh proclamation, after the 
receipt of the order of the High Court of 
the 17th of March, on the 21st of March* 
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and we think that in not issuing a fresh 
proclamation there was an irregularity in the 
publication and conduct of the sale. 

The question we have to decide is whe¬ 
ther from that irregularity substantial 
injury resulted to the appellants before us. 
If substantial in jury resulted to the appel¬ 
lants by reason of this irregularity, then 
according to the authorities it appears 
reasonably clear that the sale ought to be 
set aside and a fresh sale held. 

It is contended on behalf of the appel¬ 
lants that by reason of this irregularity 
there were few bidders at the sale; that 
no one knew the hour at which the sale 
would take place and that the price offered 
by the decree-holders was an inadequate 
price for the property sold. The appel¬ 
lants allege that the property is worth 
about Rs. 12,000. 1 his estimate of the 

value of the property is based upon 
the evidence of the plaintiff and three 
other witnesses, none of whom, 1 think, 
would carry conviction, so far as their 
evidence is concerned, to the mind of 
any Court. The appellant is naturally 
inclined to inflate the value of the property 
as much as possible; therefore one must 
view his evidence with some suspicion. 
But even if we take his evidence as given, 
and review the prices which have been 
paid by the purchasers for each lot that 
was advertised for fale, 1 do not think 
that the margin of difference is such as 
would warrant any Court in holding that 
the property was sold for an inadequate 

price. 

Property No. 1 was valued by the ap¬ 
pellant approximately at Rs. 3,000, 
while the price paid for it is Rs. 3,« 00* 
property No. 2 was valued by the judgment- 
debtor at Rs. 1,000 and it fetched Rs. 600; 
property No. 3 was valr.ed by the judg- 
ment-debtor at Rs. 3,250 and it realised 
Rs. 2,225; property No. 4 was valued by 
the judgment-debtor at Rs. 890 and it 
realised Rs. 625. Comparing these figures 

given by the judgment-debtor himself 
with the prices paid by the purchasers, can 
it be said that the property was sold for an 
inadequate consideration or that the plaint¬ 
iffs, by reason of the non-publication of a 
second proclamation, suffered substantial 
injury as a result? If we total the figures 
estimated by the judgment debtor for the 


four denominations of property, the total 
comes to Rs. 8,140 as against the sum of 
Rs. 7,250 realised by the proceeds of the 
sale. Both witnesses Nos. 2 and 
3 estimate the value of the property that 
was sold at Rs. 13,000 or thereabouts. 
Neither of them know what properties 
have been sold, although they live in the 
vicinity of the judgment-debtor’s property; 
and from the cross-examination of these 
witnesses it appears that they are persons 
whose evidence cannot be accepted as 
trustworthy. Witness No. 2 says: I did 
not know of the sale and do not know what 
properties have been sold”. He further 
says: “I did not go to Pochu Singh, and 
have no concern with him. I have neither 
sold nor purchased any land”. It is clear 
from the evidence of this witness that he 
has no intrinsic knowledge of the value of 
land and, therefore, his evidence is of no 
value as corroboration of the appellants 

evidence. 

Witness No. 3 is likewise a person who 
doe 9 not impress us as being a witness that 
can be relied upon. He states that the 
property is worth Rs. 13,000. He says his 
income is Rs. 5,000 or 6,000 a year; but 
he further states that all the property 
belongs to his father and is in his father’s 
name and that he does not know what 
share he has in the family property. He 
does not know how much or what pro¬ 
perty has been sold; and finally he says 
that he has come to depose at the request 
of Hito Babu Pleader. It appears to us that 
this witness also is untrustworthy and 
unconvincing. The next witness, witness No. 
4 , we do not think puts the case very much 

further. 

On the other hand witness No. 3 for the 

decree-holders appears to carry a reason¬ 
able sense of conviction by his evidence. He 
is a four annas malik in the jagir of which 
6 annas have been sold; he has also pur¬ 
chased land close to the 6 bighas in Slier 
Muhammad Tendail which has been sold; 
he used to look after the cultivation of 
the judgment-debtors’ land during their 
minority and he appears to have a know¬ 
ledge of the value of la^d, having him¬ 
self purchased land within a reasonable 
time before the present sale took place. 
He says that he thinks Rs. 3,000 an ample 
price for lot No. 1 of the property sold; 
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Rs. 550 for lot No. 2; Rs. 1,200 for lot 
No. 3; and Rs. 400 for lot No. 4. If we 
take the evidence of this witness as reason¬ 
ably trustworthy, it would appear that the 
price paid by the purchasers was sub¬ 
stantially more than the actual value of 
the land as estimated by this witness. It 
is certainly almost equivalent to the 
value given by the judgment-debtors them¬ 
selves. 

The learned Judge who decided this case 
does not appear to have had present to his 
mind the proper legal considerations bearing 
upon the facts of the oase. He says: “i 
do not think that his plea of inadequacy 
of price can have the effect to set aside 
the sale.” In our opinion, it would certain¬ 
ly have that effect if substantial injury 
had been caused to the judgment-debtors 
by reason of inadequacy of price following 
from the non-publication of a fresh pro¬ 
clamation. We hold that there was in this 
oase an irregularity; but we further hold 
that substantial injury has not resulted to 
the judgment-debtor8-appellants by reason of 
inadequacy of price. 

1 ho amount of the mortgage decree is 
Rs. 11.000 odd, so that the amount realised by 
the sale is insufficient to satisfy the decree- 
holders’ debt. These appellants have been 
induced for some reason or other to embark 
upon a sea of litigation. Throughout these 
execution proceedings these appellants, and 
those who are behind them, have endeavoured 
to defeat and delay the execution of the decree- 
holders’ mortgage decree. In 1907 a regular 
Suit No. 428 of 1907 was instituted by 
Musammat Bindawati claiming the mortgaged 

properties as her rnikliat right. This lady 
was grandmother of the appellants. That 
suit was dismissed. In 1910 a regular 
Suit No. 43 of 1910 was instituted by the 
judgment-debtors to set aside the mort¬ 
gage decree. I hat suit was also dismissed. 
Subsequently when the execution of the 
mortgage decree was proceeding, regular 
Suit No. 444 of 1914 was instituted to 
set aside the decree in the Court of the 
Additional Subordinate Judge of Monghyr 
but was dismissed. After the prayer for 
injunction was rejected, an appeal was 
taken to the Calcutta High Court and 
was also dismissed. After the dismissal 
of the said appeal by the High Court 
objections were taken in this execution 


proceeding, which were disallowed both by 
the lower Court and by the High Court. 
Then an application for the issue of an 
injunction was again filed in the Court of the 
Additional Subordinate Judge at Monghyr 
on the 5th February 1916 and again rejected 
by that Court and by the High 

Court. It is clear, therefore, that at 

every step the judgment-debtors have 
endeavoured to defeat and delay the execu¬ 
tion of the mortgage decree and we understand 
that they contemplate further litigation. 
With this, however, we are not concerned 
We have only to determine whether or 
not upon the facts stated in the petition 
the sale ought to be set aside. Upon a 
careful consideration of the case we have 
come to the conclusion that although there 
was an irregularity in the publishing and 
conduct of the sale that nevertheless no 
substantial injury was caused to the ap¬ 
pellants by reason of that irregularity; 

and that, therefore, the sale ought not to 
be set aside. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 420 of 1914. 

January 9, 1917. 

Present:— Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

RUP CHAND anb others—Plaintiffs - 

Appellants 

versus 

FAZAL ILAHI and others—Defendants_ 

Respondents. 

Lease m favour of two lessees -Joint or divisible— 
S^ntby one lessee for his share , maintainability of. 

. ™ herc a lease ^ executed in favour of two persons 
m equal shares, the contract is a divisible one 
and each of the lessees is competent to brino- a suit 

for the one half share contracted to be leased to him 
Lp* / I, col. l.J 

Shiam Lai v. Rani Piari, 4 Ind. Cas. 70b; 32 A. 25- 

6 A. L. J. 947, distinguished. 

Second appeal from the decree of the 
Divisional Judge, Shahpur Division, at Sargo- 
dha, dated the 19th January 1914. 

Mr. A anak Chand , for the Appellants. 

Mr. L % M, Datta l for the Respondents. 
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JUDGMENT.—The facts of the case, out 
of which this second appeal arises, are that 
defendants Nos. 1 and 2 contracted to lease 
certain land to Dittu Ram majorand Sohan Lai 
minor. Dittu Ram died and plaintiffs-appellants 
are his reversioners and legal representa¬ 
tives. Sohan Lai, after attaining his majority, 
executed a release in favour of the lessors 
as regards his share and plaintiffs brought the 
present suit for possession under the lease 
of one half the property as representing 
their share. The first Court granted the 
decree asked for, but on appeal the learned 
Divisional Judge held that as a contract 
with a minor is void and as the present 
contract is a joint and indivisible one, 
therefore it was void as a whole and the 
plaintiffs could not sue under it. The 
Judge cited Shiim Lai v. Ram Piari (1) 
as in some respects similar to the present 
case. It is very clearly distinguishable 
from that case, in which it was merely 
held that the contract so far as the minor 
was concerned was void. In our opinoin 
the decision of the lower Appellate Court 
is not maintainable, because the lease is 
not a joint and indivisible contract as 
stated by the learned Divisional Judge. 
A reference to it shows that it was executed 
in favour of Dittu and Sohan Lai in 
equal shares. Under these circumstances 
we can see no reason why each of the 
lessees should not be allowed to bring a 
suit for the one half share contracted to be 
leased to him. Mr. Nanak Chand on 
behalf of the appellants has cited certain 
authorities in support of the proposition 
that a contraot entered into by a minor 
can be enforoed by him. There are conflict¬ 
ing rulings of the High Courts on this 
point and in the view we take of the 
case it is not necessary for us to decide it. 
We hold that the contract was a divisible 
one and that, therefore, the plaintiffs can sue 
upon it. 

We, therefore, accept the appeal, set 
aside the order of the lower Appellate 
Court, and remand the case to that Court 
for re-decision of the appeal in accordance 
with law. Stamp in this Court will be 
refunded and other costs shall be costs in 
the case. 

Appeal accepted. 

0) 4 Ind. Cab. 706; 32 A. 25; 6 A. h. J. 947. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 94 op 1916. 

February 21, 1917. 

Present :—Justice Sir John Woodroffe, Kt., 

and Justice Sir Asutosh Mookerjee, Kt. 
JAM INI MOHAN BHATTACHARJEE and 
others—Plaintiffs— Appellants 

versus 

NARENDRA MOHAN CHAKRABARTY 
—Defendant No. 1 —Respondent. 

Appeal decided tvithout reference to admissible evi¬ 
dence — Procedure — Remand. 

Where a District Judge decided an appeal holding 
erroneously that a copy of a chitta , which was ad¬ 
mitted without objection in the first Court, was not 
admissible in evidence: 

Held, that, as the District. Judge had come to his 
conclusions without considering evidence which was 
legally admissible, the case should be remitted to 
him for re-consideration, [p. 72, cols. 1 & 2.] 

Appeal against the decree of Mr. 
Justice Newbould, dated the 3rd April 
1916, in Appeal from Appellate Decree 
No. 2197 of 1914. 

FACTS will appear from the following 
judgment of Mr. Justice Newbould:— 

1 he learned District Judge appears to 
have been wrong in excluding from his 
consideration the copy of the chitta (Exhibit 
1 ) on the ground that the original had not 
been produced. The question whether or 
not secondary evidence in any case should 
be admitted is one which ought to be decid¬ 
ed by the Judge of the Court of first in¬ 
stance. There were circumstances in this 
case which justified the first Court in 
allowing this chitta to be proved by a copy, 
and the lower Appellate Court has not 
shown that the discretion given to the first 
Court was not properly exercised. But 
the appeal in this case must fail on the 
point of limitation. The lower Appellate 
Court has found that ‘the evidence indicates 
that the appellant,’ that is, the present 
respondent, was in undisputed possession of 
the land from the time of the settlement 
up to 1314 and he has, therefore, acquired 
a good title by adverse possession.’ This is 
a clear finding of fact against the plaintiffs 
which is sufficient to justify the dismissal 
of their suit. The appeal, therefore, fails 
and is dismissed with costs.” 

Babu Mohini Mohan Chakravarty (with him 
Babu Nishi Kanta Ghat ok ), for the Appellants. 
—The case has bien decided without taking 
into consideration a very important document 
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produced by the plaintiff-appellant, which 

the District Judge held to be inadmissible 

in evidence but which the High Court in 

second appeal held as admissible in evidence. 

When the document in question, m., the 

chifta wao held admissible in evidence, there 

ought to have been a remand for a decision 

after taking into consideration that docu¬ 
ment. 

Then when the case came before the 
High Court in second appeal, a new point 
of adverse possession was raised, although 
the point was taken neither in the plead- 
mgs nor in any of the issues. The ques¬ 
tion of adverse possession ought not to have 
been decided against the plaintiff. 

Babu Sasadhar Boy (Senior) for the 
Respondents.— The chitta produced is not a 
certified copy of the original, so it cannot be 
admissible in evidence. Apart from the 
question of an uncertified copy I would go 
so far as to say that even the original is 
not admissible in evidence. The latest 
decided case on this point is Dinomoni Chow- 
dhram v . Brojo Mohini Chowdhrani (l). 
Moreover, it has been found that the plaint¬ 
iff h “ been out of Possession for more than 
the statutory period, and the chitta cannot 
prove plaintiffs possession within that 
period. So the omission to admit the chitta 

'the° 2 Z’ I,0t materiall y Prejudiced 
the plaintiff s case. 

Secondary evidence as regards the chitta 
cannot be given unless and until the plaintiff 

foUows the procedure laid down in section 65 
oi the Evidence Act. 

As regards adverse possession there was 

an issue as to whether the plaintiff’s ca<e 

was barred. That is, I submit, sufficient 

or the purpose of deciding the question of 
adverse possession. 

JUDGMBNT.-The District Judge held 
that the chitta (Exhibit 1) was inadmissibffi 
though it is stated to have been admitted 
w, hout objection in the first Court, it 

this r° T' be r held t0 b e admissible by 
this Court in the judgment under appeaf 

and ,n 80 holding, we think, the learned 
ge was right. It follows, therefore thnf 
Wh.„ tb. District Jcde. b?. 

e»ma to In, conclosion, .itbool coo.ider! 

(l) 29 C. 187 at p. 201* 29 T A p, n nr 
12 M.L. y. S3. 4 Bom. **> 


mg evidence which was legally admissible. 

As we are not Judges of fact, the case 

should have under those oircumstances been 

remitted to the District Judge for re-con- 

sideration. We must do that now, and 

remand the case to the District Judge for 

re-hearing to consider the case taking into 

account this document, the chitta, and in 

so re-hearing the case the learned Judge 

will determine whether the issue of adverse 

possession arises upon the pleadings, and 

it so, whether it is sustained in law and 
fact. 

The appellant is entitled to the costs of 

the appeal before us. As regards the costs 

ot the appeal before Mr. Justice Newbould, 

they will follow the decision of the District 
Judge on remand. 

Case remanded. 


DOWER BURMA CHIEF COURT. 
Civil Revision No. 149 of 1916. 

June 13, 1917. 

Present: Mr. Justice Maung Kin. 

Shaik THAIR MATSTRY_ 

Applicant 

versus 

K. N. L. A. CHETTY FIRM_ 

Respondent. 

Mortgage-— Personal covenant to pay interest indc 
pendent l y of principal-Suit for interest where personal 
temedy for principal barred , maintainability of 1 
Where a mortgage-deed contains a personal cove- 
a " . t< ! interest independently of the principal 
a smt for the recovery of interest will lie although 

he personal remedy for the principal is barred by 
limitation, [p. 73, col. 2.] 7 

Yashvant v. Yithal, 21 B 267- 11 Tn,l tw / \ 

181; Item Dm v. Kalka Prasad, 7 A 502-’ 12 I a' 12 
4 Sar. P. C. J. (il9 ; 41,ul. Dec (n s V 44 n L ' ^ 2; 

“■ **«AMrssac 

Mr. Palit, for the Applicant. 

Mr. I . Khan , for the Respondent. 

JUDGMENT.—The suit is for thereeovery 

of arrears of interest for the period 1st 
March 1916 to 3rd August 1916, on balance 
of principal Rs. 1,800 at Rs. 1-8-0 per cent 
per mensem alleged to be due on a registered 
deed of mortgage, dated 17th May 19.7. 

The only question which it is necessary 
to decide is whether, as more than six years 
have elapsed since the date of the mortgage 
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a personal claim for interest can be prefer¬ 
red. 

The lower Court was of opinion on the 
authority of Yashvant v. Vithal (1) that 
the plaintiff could bring this suit, if the 
document contained a personal covenant 
to pay interest independently of the principal. 
Then turning to the terms of the mortgage- 
bond the lower Court said: The present 
document has two distinct agreements—(1) to 
pay Rs. 2,000 on demand and (2) until payment 
thereof to pay interest at Rs. 1-8-0 per cent, 
per mensem on the 17th day of each month and 
every month on Rs. 2,000 or any sum remain¬ 
ing unpaid”. It, therefore, held that Article 
63 was applicable and that the period would 
be three years from the time the interest 
became due. There is no question that there 
is a separate agreement to pay interest apart 
from that to pay the principal, but Mr. Palit 
for the applicant cites the Privy Council 
case of Ram Din v. Kalka Prasad (2) and 
argues that notwithstanding that fact the 
suit would be time-barred. In that case the 
snit was by the mortgagee to enforce a 
mortgage, to recover the amount due thereon, 
for principal and interest, out of the 
mortgaged property, and also to reoover 
the same from the mortgagor personally. It 
was held that, as regards the personal 
remedy, Article 65 of the Limitation Act 
applied. But there was no question such as 
is involved in the case before me. 

Next, Mr. Palit argues that the personal 
remedy as regards the principal is barred 
by Article 65 of the Act, and that a suit 
for interest due on a time-barred debt must 
also be barred and cites as authority for 
this argument the case of Dhondiram v. 
Taba Savadan (3) in which the head-note 
is: “in an account, interest cannot be 
allowed on items that are barred by 
limitation. Interest is but an accessory, 
and when the principal is barred the acces¬ 
sory falls along with it”. This is not 
justified by what we find in the judgment: 
'Next it is objected that interest has 
been allowed on time-barred debts. This 
seems to be the fact and we think the 
objection is well founded. The interest 

(1) 21 B. 267; 11 lnd. Deo. (n. s.) 181. 

(2) 7 A. 502; 12 I. A. 12; 4 Sar. P. C. J. 619; 4 lnd. 
Doc. (n. b.) 440. 

(3) 27 D. 330j 5 Bom. L. R, 198, 


is claimed not by virtue of an independent 
contract for its payment but under Act 
XXXII of 1839 which provides that upon 
all debts or sums certain payable at a 
certain time or otherwise, the Court before 
which such debts or sums may be recovered 
may, if it shall think proper, allow interest 
to the creditor. But this does not authorise 
the allowance of interest where the debt 
on which it is claimed is irrecoverable. 
Interest in cases like the present is but an 
accessory and when the principal is barred, 
the accessory falls along with it.” 

In the present case the claim for interest 
was made on a distinct agreement. I, 
therefore, think that this Bombay case does 
not apply and that although the personal 
remedy for the principal is barred in this 
case, the suit for the interest stands on 
a different footing as held by the lower 
Court. 

The application is dismissed with costs. 

Application dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 76 of 1917. 

June 22, 1917. 

Present :—Mr. Justice Beachcroft and 
Mr. Justice Walmsley. 

GOBINDA CHUNDRA PAL, lunatic, by 

his next friend PA DM A LOCHUN PAL, 

AND OTHERS— DECREE- HOLDERS-APPELLANTS 

versus 

KAILASH CHANDRA PAL— Judgment- 

debtor— Respondent. 

lies judicata— Execution proceedings—Civil Proce‘ 
dure Code (Act V of 1908J, O. XXXIV, r. 14 —'"Bring 
the property to sale," meaning of. 

Where on an application for execution by way of 
sale of certain properties, the Court ordered 
attachment of the properties and issue of notice to 
the judgment-debtor for the settlement of the sale 
proclamation, and inspite of the judgment-debtor’s 
objections to such execution, ordered issue of the 
sale proclamation in his presence, but did not 
in express terms pass any order for sale or decide 
that execution could be enforced by sale: 

Held, that the orders of the Court would not 
operate as res judicata on the question of the 
decree-holder’s right to execution by sale of those 
properties, so as to estop the judgment-debtor 
from raising the same question on a subsequent 
application for execution by way of sale of the same 
properties, [p. 7*% col. 2.] 

The words “bring the property to sale" in Order 
XXXIV, rule 14, Civil Procedure Code, include not 
only all the steps preliminary to the sale, but tho 
sale itself, [p. 76, col. 1 j 
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Appeal against the order of the Subordi¬ 
nate Judge, 1st Court, Dacca, dated the 22nd 
February 1917. 

Babus Provash Chandra Hitter and Tara 
Keswar Pal Chowdhury , for the Appellants. 

Dr. Sarat Chandra Bas'k, for the Respond¬ 
ent. 

JUDGMENT. 

Beachcroft, J.—This is an appeal from an 
order of the Subordinate Judge of Dacca, 
dismissing the appellant’s application for 
execution. 

On the 18th April 1899 the respondent 

executed a mortgage-bond in favour of the 
predecessor of the appellant, and on the 
same day executed a security bond in his 
favour. The security bond covered thirty-seven 
properties which were included in the mortgage - 
bond. In due course decrees were obtained 
on both bonds. In the decree made in the 
suit on the security bond on the 25th April 
1907, the following words are important, 
“ this suit be decreed ex part?, that the defend¬ 
ant do pay to the plaintiffs the aforesaid 
Rs. 55,000 claimed and Rs. 1,832 the cost 
of this suit, plaintiffs’ lien to the properties 
mentioned in the security bond is declared, 
but the plaintiffs cannot get a decree for sale 
of the said properties mentioned in the se¬ 
curity bond as properties mortgaged and that 
the plaintiffs’ prayer to the above effect is 
rejected.” The decree, therefore, was a money 
decree with a declaration of plaintiffs’ lien 
on the properties. 

In execution of his decree on the mortgage 
bond the decree-holder purchased nine of the 
properties covered by both bonds. We have 
not been told whether the mortgage decree 
has been satisfied or not, it is immaterial to 
the present appeal, but apparently it had not 
at the date of the present application for 
execution. 

A sum of Rs. 11-2-0 only had been re¬ 
covered on the decree on the security bond 
prior to the present application for execution, 
which was filed on the llth December 1912. 
In the application the amount due was shown 
to be Rs. 85,353-10 6 and there was a request 
for an order for attachment and sale of the 
properties. The Court ordered attachment 
of the properties returnable on the 8th Feb¬ 
ruary 1913 and on that date ordered notice 
for settlement of sale proclamation. On the 
22nd February the judgment-debtor appear¬ 


ed and asked for time to file objection and 
time was given till the 1st March. In the 
meantime on the 24th February, on the ap¬ 
plication of the decree-holder, issue of sale 
proclamation was ordered on the valuation 
given by the decree-holder, the 9th April 
being fixed as the date for sale. On the 
1st March the judgment-debtor filed his 
objection. There was, as is usual, an alle¬ 
gation that the application for execution was 
illegal and not maintainable, but the main 
objection seems to have been as to the valu¬ 
ation of the properties. This petition of 
objection was supplemented by another on 
the 23rd June, in which the judgment-debtor 
urged that the application could not be enter¬ 
tained as the mortgagee could never sell the 
equity of redemption—an objection apparently 
based on the repealed section 99 of the 
Transfer of Property Act—and that as some 
of the properties covered by the bond had al¬ 
ready been sold in execution of the mortgage 
decree there should be a rateable distribution 
of the debt over all the properties. 

The last mentioned point was apparently 
the only point pressed when the objection 
carr.e to be decided, at least it is the only 
point touched on in the order of the Sub¬ 
ordinate Judge made on the 21st February 

1914. 

This order was followed by the appoint- 
mentof aCoramissioner to value the properties. 
The matter then came to this Court on 
appeal by the decree-holders. On the 19th 
January 1916 a Division Bench held that in 
view of the provisions of Order XXXIV, 
rule 14, the execution could not proceed, and 
dismissed the application for execution. 
There was an application for review and 
on the 19th December last the Court held 
that as no cross-appeal had been filed the 
application for execution should not have 
been dismissed. The appeal was dismissed 
with this reservation: “ We express no 
opinion on any question which may arise as 
to any proceedings in execution which-the 
applicant may think fit to take.” 

When the case went back to the Subordi¬ 
nate Judge the decree-holder applied for an 
order in the presence of the judgment-debtor 
that Order XXXIV, rules 14 and 15, had no 
application. The Subordinate Judge up held 
the contention of the judgment-debtor that 
those rules did apply and dismissed the appli- 
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cation for execution. The present appeal 

is against that decision. 

Four grounds are urged, (1) that-it was no 
longer open to the judgment-debtor to object 
to the execution because the order for sale 
having been passed and not appealed against, 
it was binding on the parties even though it 
may have been erroneous; (2) that rules 14 
and 15 of Order XXXIV do not apply, be¬ 
cause rule 15 applies only to the charges 
specified in section 100 of the transfer of 
Property Act, and in this case the charge 
being created by judicial order was not such 
a charge; <3) that the charge being created 
by judicial order rule 14 of Order XXX V 
in terms had no application because the 
decree-holder was not a charge-holder before 
he got his decree; (4) that the decree-holder 
had applied for and got an order for sale, 
therefore, the objection came too late as 
under rule 14 the objection must be taken 
before the property is brought to sale. 

The first point taken is that the matter is 
res judicata and the case of Mungul Pershad 
Bichit v. Grija Kant Lahiri ( 1) is cited to 
support the contention. In my opinion the 
similarity between the present case and the 
case cited is of the most shadowy character. 
It is true that the judgment debtor, when his 
petition of objection was heard, did not argue 
the question of validity of the proceedings 
nor raise the question by way of appeal or 
cross-appeal on the decree-holders’ appeal, hut 

there the similarity ends. In the case cited 
the judgment-debtor was served with a notice 

under section 216 of the Code of Civil l race- 
dure. The Court had to decide whether 

execution was barred and by its order or 
proceedings to continue impliedly decided that 

it was not. In the present case the order 
for attachment was made as a matter of 
routine on the application for execution. 
Similarly the order for issue of sale procla¬ 
mation was made in the absence of the judg¬ 
ment-debtors, though they had appeared in 
the proceedings. The question of the vali¬ 
dity of the execution proceedings was not at 
any stage dealt with and decided though 
raised, possibly because it was not argued. 
In fact there is not in terms any order for 
sale or deciding that execution could be 
enforced by sale, there are only the routine 
( 1 ) 8 C. 6); lie. L. 11. 113; 8 1. A. 123; 4 Sar. P. C. 
J. 240; 4 I ml. Dec. (N. s.) 32 (P. C ) 


order of attachment and the order which 
would follow as a matter of course for settle¬ 
ment of the sale proclamation and for the 
issue of the proclamation. These cannot in 
my opinion be treated as impliedly deciding 
that execution could proceed by way of sale 
as, it is obvious, the Subordinate Judge never 
considered the question. And when these 
facts were pointed out to the learned Pleader 
for the appellant, he urged that the judg¬ 
ment-debtor, having acquiesced in the order 
and accepted the benefits of orders subse¬ 
quently passed, could not he allowed to 
question the original order, in other words, 
a plea of estoppel. I do not think the 
decree-holder can raise a plea of estoppel 
when he must have known that he had himself 
induced the Court ex parte to pass an order 
to which he w T as not entitled. 

Not only do the principles of res judicata 
and estoppel not stand in the way of the 
judgment-debtor’s plea, hut it would he a 
startling result if a decree-holder should he 
able in execution proceedings to get a relief 
which his decree expressly declares that he 
shall not have. It is true that what he 
asked for in his suit and what was refused 
was a mortgage sale, while his application in 
execution was for attachment and sale under 
Order XXI, hut the practical result is the 
same. The decree in effect said that he 
could not have a sale of the property with¬ 
out a suit under section 67 of the Transfer of 
Property Act and he is seeking to avoid the 
effect of that decree by an order in execution. 

The next argument addressed to us was 
that rules 14 and 15 of Order XXXIV did 
not apply to this case as the decre-holder’s 
charge was not one within the meaning of 
section 100 of the Transfer of Property Act, 
in that it had not been created either by 
operation of law or by act of parties, but by 
judicial order, viz., the decree in the suit. The 
fallacy in this argument is that the charge 
is not created by the decree. The decree only 
declares the existence of the charge, it was 
in fact created by the act of parties. And 
tiie same answer applies to the argument 
based on the opening words of Order XXXIV, 
rule 14 read with rule 15, namely, that the 
decree-holder was not a charge-holder at the 
time that he obtained his decree. In fact he 
was, though his rights had not previous to 
the decree obtained judicial recognition. 
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The fourth ground depends on the view 
that the words ‘ bring the property to sale ” 
in Order XXXIV, rule 14, mean nothing more 
than obtain an order for sale. In my opi¬ 
nion they include not only all the steps pre¬ 
liminary to the sale, but the sale itself. In 
fact the view urged on behalf of the appel¬ 
lants would be impossible of application, for 
objection could not be made before the judg¬ 
ment-debtor got notice and on the appellant’s 
own argument in connection with the first 
ground it must be taken that the order for 
sale was made before the order of 8th Feb¬ 
ruary, when notice was issued for the purpose 
of settling the sale proclamation under Order 
XXI, rule 06. 

In my opinion all the grounds urged fail 
and the appeal should be dismissed with costs. 
We assess the hearing fee at five gold 
viohurs. 

Walmsley, J. —I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 919 of 1914. 

January 10, 1917. 

Present :—Mr. Justice Soott-Smith and 
Mr. Justice Shadi Lai. 

KIRPA RAM and anotuer—Defendants 

—Appellants 
versus 

ASA SINGH -Plaintiff—Respondent. 

Registration Act (XVI of 1908^, ss. 77, 72— Order 
refusing registration—Suit - Limitation - “Date of the 
making of the order ”, interpretation of. 

Where a Registrar, under section 72 of the Regis¬ 
tration Act, orders that either a new and clear sale- 
deed should be executed, or a note should he added 
making an ambiguous passage quite clear, the order 
is tantamount to a refusal to register within the 
meaning of section 77 of the Act. [p 77, col. 1.] 

The expression “making of the order” in section 
77 of the Registration Act means, not merely record¬ 
ing the order of refusal in writing, but communicating 
it to the party concerned so as to bind him by it fn 

77, col. l.J ‘ Lf ’ 

Abdul Ali v. Mirja Khan , 28 B 8; 5Bom L R. G22, 
relied upon. 

If, however, the party affected by the order acts in 
such a way as to prevent the officer from communicat¬ 
ing it to him within a reasonable time after he has 
written it, the date of the order would be the date 
when it could have been brought to the knowledge of 
the party, [p. 77, col. 1.] - 

On the other hand, where the party affected by the 
order, instead of being negligent, makes every endeav¬ 
our to learn the contents of the order, but * is frust¬ 
rated in his effort, the date of the order must be taken 
to be the date on which he obtains knowledge of the 
contents thereof, [p. 77, col. 2 ] 


Second appeal from the decree of the 
Additional Divisional Judge, Lohore, dated 
the 7th March 1914. 

Lala Mehr Chand , for the Appellants. 

Lala Tiratli Bum, for the Respondent. 

JUDGMENT.—This was a suit under 
section 77 of the Indian Registration Act 
brought by the respondent, Asa Singh 
for a decree directing the registration of 
a sale-deed executed in bis favour by the 
appellant, Kirpa Ram. The lower Courts 
have decreed the claim and their decision 
is challenged by the appellant on the 
ground that the requirements of the said 
section have not been complied with. 

The relevant facts are as follows:—On 
the 13th February 1913 the deed in question 
was executed, and was then presented for 
registration by the executant. The Sub- 
Registrar refused to register it on the 
ground of what he considered to be an 
ambiguity in the description of the southern 
boundary of the property sold. On appeal 
the Registrar set aside the order of the 
Sub-Registrar, and sent the document 
back on the 5th March with the remark 
that the alleged ambiguity was explained 
by a foot-note to the deed itself. He 
accordingly accepted the appeal, and directed 
the registration. The Sub-Registrar, instead 
of obeying the order, made a reference to 
the Registrar reiterating his previous 
objection, and on the Sth March 1913, the 
Registrar accepted the objection and ordered 
that (l) either a new and clear sale-deed 
should be executed, or (2) a note should 
be added making the ambiguous passage 
quite clear. 

The Courts below have found that the 
order of the £th March was passed, not 
only in the absence of the plaintiff, 
but without giving • him notice to 
attend to hear the order. It is, further, 
clear that the application made by him 
on the 15th March 1913 for copies of the 
various orders referred to above was refused 
and his second application presented on the 
17th Match met with no better fate. The 
requisite copies were eventually supplied 
on the 6th May 1913, and the present 
suit was instituted on that very day. 

The first objection taken on behalf of 
the appellant is that no order was passed 
by the Registrar refusing to order the 
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document to be registered, and that a 
suit under section 77 is, consequently, 
incompetent. Now the Sub-Registrar’s order 
is in express terms an order refusing to 
register the document, and not one refusing 
to accept it for registration; and the 
Registrar, though he did not in so many 
words say that he declined to register the 
deed, clearly intended that he was not 
prepared to register the document as it 
stood. There can be little doubt that his 
order was tantamount to a refusal in the 
event of the plaintiff’s non-compliance with 
the direction contained therein. In cases 
of this kind the Court must have regard, 
not only to the actual wording of the 
order, but also to its substance and ir.tent; 
and applying this test, we consider that 
the order of the bth March 1913 must 
be treated as one refusing to register the 

document. 

The next question is whether the suit 
was instituted within thirty days after 
the making of the order of refusal. As 
observed above, the Courts below have 
found that the order in question was 
passed in the absence of the plaintiff and 
without any previous notice to him, and 
that he was even denied the means of 
ascertaining the contents of the order. It 
has been further held that the plaintiil 
did not become aware of the nature 
thereof until the 6th May, when the 
necessary copies were supplied to him. 
Upon these findings we have no hesitation 
in holding that the present suit, which 
was instituted on the 6th May, is clearly 
within limitation. As observed by the 
Bombay High Court in Abdul Aliy. Mirja 
Khan (1), the expression ‘‘making of the 
order” in section 77 means, not merely 
recording the order of refusal in writing, 
but communicating it to the party concern¬ 
ed so as to bind him by it. Any other 
interpretation would lead to the absurdity 
that a suit might be barred by time 
before the person entitled to impeach the 
order came to know of its existence. If 
the party affected by the order acts in 
such a way as to prevent the officer from 
communicating it to him within a reasonable 
time after he has written it, it may be 
that the date of the order would be the 
date when it could have been brought to 
^i) 28 B. 8; 5 Bom. L. R. 622. 


the knowledge of the party. But in the 
present case it is quite clear that the 
plaintiff, instead of being negligent, made 
every endeavour to learn the contents of 
the order, but he was frustrated in ms 

effort. 

Indeed, the learned Pleader for the appel¬ 
lant admits that the terminus a quo is tho 
date of the plaintiff’s knowledge, and on 
the finding of the lower Appellate Court 
we must hold that the plaintiff became 
aware of the order for the first time on 
the 6th May when he instituted the suit. 

On both the points the appeal fails and 
is accordingly dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal, from Appellate Decree No. 2653 

of 1915. 

June 7, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

BROJENDRA KUMAR SAHA and others 

— Plaintiffs—Appellants 

versus 

KALI NATH SAHA and others —Pro forma 

Defendants— Respon dents. 

Partnership , dissolution oj—Declaration of title to 
shares purchased by firm, maintainability of—SpeciJic 
Relief Act (l of 1877J, s. 42— Decree in such suit, 
f onn of—Execution - Civil Procedure Code (Act V of 

1<08), O. XXI , r. 34. 

A suit for a declaration of the plaintiffs title to 
a half share in a certain number of shares in a 
Limited Company purchased out of a fund belong¬ 
ing to a firm, which was carried on by the plaintiffs 
and the defendants but was subsequently dissolved, 
is maintainable without an adjustment of accounts 
of the partnership business, where none of tho 
parties say that any question of accounts remains 
open, other than the question as to the owner¬ 
ship of the shares, [p. 79, col. 2.] 

In such a suit the Court has no power to direct 
by its decree the Limited Company to register the 
plaintiffs’ names as shareholders, but it should instead 
direct the defendants to execute a transfer of a half 
of the shares in suit in favour of the plaintiffs, and to 
lod«m the transfer together with share certificates 
with the Company for registration, [p. 79, col. 2.] 

Such a decree is executable on defendants’ 
failure to obey its direction in the manner provided 
for in Order XXJ, rule 34, Code of Civil Procedure, 
[p 79, col 2.] 

Appeal against the decree of the Addi¬ 
tional Subordinate Judge, Nadia, dated the 
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2nd of August 1915, reversing that of 
the Munsif, Kushtia, dated the 19th of May 

1914. 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court: — 

“This appeal arises out of a suit for 
declaration of plaintiffs’ right to a moiety of 
10 shares of the Bengal Paper Mill Com¬ 
pany and for direction to the said Com¬ 
pany to register their names in their 
books and for recovery of dividend drawn 
out by the principal defendants. Plaintiffs’ 
case is that they and the defendants Nos. 
1 to 6 had a partnership business, that 
with the funds of their firm the above 
shares were purchased in the name of 
defendant No. 1 who was the managing 
partner and that the firm ceased to exist 
since Aghran 1314. That the plaintiffs re¬ 
ceived their share of the dividend up to 
June 1908, and after that the defendants, 
though asked, did not consent to plaintiffs’ 
names being registered in respect of the 
moiety of the shares nor paid them any 
dividend, hence the suit, 

The defence of the principal defendants is 
that the suit is barred by limitation, that 
they are not in possession of the share certi¬ 
ficate and that the suit is not maintain¬ 
able without a suit for account. 

The Court below decreed the suit and 
allotted five shares giving numbers to the 
plaintiffs, in respect of which the Mill Com¬ 
pany was directed to register their names, 
aud allowed a partial claim of the dividend. 
The plaintiffs also preferred cross-appeal in 
respect of the disallowed portion of the 
dividend. 

The following points arise for decision 
here:— 

1. Is the suit barred by limitation? 

2. Is the suit maintainable in the present 
form? 

DECISION. 

Point No. 1.—That the plaintiffs have a 
half share in the 10 shares in question is 
not denied. As to limitation, it is urged on 
the side of the appellants that Articles 48 
and 49 are applicable which relate to re¬ 
covery of specific moveables, and the limita¬ 
tion is 3 years from the time when it came 
to the knowledge of the plaintiff that the 
moveable is in possession of the defendant. 


I concur with the learned Munsif in hold¬ 
ing that those Articles do not apply to the 
present case, for the shares in a Company 
cannot be called moveable property far less 
specific moveable property’ within the 
meaning of these Articles. These Articles 
contemplate moveables in specie, i. e. x which 
can be specified by identical delivery of the 
property '{vide Surat Lall Mondal v. Umar 
Haji (1) and Agandh Mahto v. Khajah Aliullah 
(2)]. In the present case, Article 120 is 
applicable so far as it relates to the shares 
for which the limitation is 6 years. The 
cause of action arose in June 1908, when 
the plaintiffs ceased to get dividend from 
the defendants. I, therefore, hold that the 
suit is within time. 

Point No. 2.—It is urged that the suit 
for a particular item of property of the 
joint partnership business is not maintain¬ 
able without a suit for accounts. The shares 
in question were admittedly purchased by 
the funds of the firm belonging to both the 
parties, and it is also admitted that the 
firm was dissolved in Aghran 1314 and that 
the shares were purchased in the name of 
defendant Nc. 1, the managing partner. I 
am of opinion that such a suit as this can¬ 
not be maintained unless there has been 
an adjustment of accounts of the partnership 
business. The learned Munsif observes 
that there ^ is no satisfactory evidence to 
show that there was no settlement of ac¬ 
counts when the partnership was dissolved’, 
and he threw the onus upon the defendant 
to show the negative. That he has not 
done properly. The onus is upon the plaint¬ 
iffs to show that there was a settlement of 
accounts after dissolution, and it is in that 
case only that the plaintiffs had a right to 
bring this suit, otherwise not. It might be 
a fact, as the lower Court remarks, that the 
defendants gave a share of dividend to the 
plaintiffs after the dissolution, but that 
does not indicate that there was an adjust¬ 
ment of accounts. It might be that some 
property was acquired in the name of some 
partner and others in the name of another 
partner, so unless there has been an ac¬ 
counting of all assets and liabilities of the 
firm, no particular partner can claim his 
specific share to a particular property of the 

(1) 22 C. 877; 11 Ind. Dec. (n. s.) 580. 

(2) 11 C- W. N. 862. 
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firm. This is a most, common principle of 
law governing partnership business. The 
plaintiffs’ case, therefore, is bound to fail 
when they could not show that there was 
settlement of account of the firm after dis¬ 
solution. 

The result, therefore, is that the appeal 
be allowed with costs, the judgment of 
the Court below be reversed and the plaint¬ 
iffs’ suit ha dismissed with costs.” 

Babu Manmatha Nath Roy , for the Appel¬ 
lants.—The plaintiff is the appellant, and the 
appeal arises out of a suit for declaration 
of plaintiff’s right to a half share in the ten 
shares in the Bengal Paper Mill Company, 
Limited, as well as for other consequential 
reliefs. The contentions of the defendant 
were mainly two, viz ., (1) that the suit was 
barred by limitation, (2) that it was not 
maintainable in its present form, in other 
words, the plaintiff could not have any 
such declaration prayed for by him without 
a suit for accounts, although it was admitted 
by the defendant in the written statement 
that the shares had been purchased with a 
joint family fund arising from joint family 
business. As regards the question of limita¬ 
tion the Courts below found in favour of 
the plaintiff, but while the Court of first 
instance gave a decree in favour of the 
plaintiff holding that such a suit was com¬ 
petent, the lower Appellate Court dismissed 
the suit on the ground that the plainti 11 
could not bring such a suit without a 
suit for accounts. I submit the learned Judge 
has erred in applying the principle of the 
law of partnership in force in British India 
to the facts of the present case. The suit 
is maintainable especially in view of the 
admissions of the defendants in their written 
statement. Account or no account, why 
should the plaintiff be refused a declaration 
of his title to a moiety of the shares in suit.'' 
Referred to Karri Venkatareddi v. Kollu isara - 
sayya (3), Vallamkondu Subbiah v. Malupeddi 
Vevkataramiah (4), Durga Brosonno Bose v. 
Raghu Nath Bass (5), Lindley on Partnership, 

pages 592 and 535. 

JUDGMENT.—This is an appeal by the 
plaintiffs against a decision of the learned 

(3) 1 Ind. Cas. 384; 82 M. 78; 4 M. L. T. 456; 19 
M. L. J. 10. 

(4) 31 M. 343; 4 M. L. T. 195; 18 M. L. J 347. 

(6) 26 C. 254; 3 C. W. N. 299; 13 Ind. Dec. (n. *.) 

767. 


Additional Subordinate Judge of Nadia, 
dated the 2nd August 1915, reversing a 
decision of the Munsif at Kushtia. I he 
plaintiffs brought the suit for a declaration 
that they were entitled to a half of the 
shares in the Bengal Paper Mill Company, 
Limited, and for consequential reliefs. The 
plaintiffs’ case was that the shares had been 
purchased out of the fund belonging to a 
firm which was formerly carried on by the 
plaintiffs and defendants Nos. 1 to 6 but 
was subsequently dissolved, and that, there¬ 
fore, the plaintiffs were entitled to a half of 
the shares. 

The Court of first instance decreed the 
suit, as it was not disputed that the plaintiffs 
were entitled to a half of the ten shares in 
question. The learned Judge in the lower 
Appellate Court dismissed the '.whole suit, 
holding that the plaintiffs could not get a 
half of the ten shares unless there had been an 
adjustment of the accounts of the partner¬ 
ship business. In this case none of the 
parties says that any question of account 
remains open other than the question as to 
the ownership of the ten shares. The 
plaintiffs are clearly entitled to a half of the 
ten shares. Defendant No. 1 shall execute a 
proper transfer of a half of these ten 

shares. 

The decree of the Court of first instance 
directed the Bengal Paper Mill Company 
to register the plaintiffs’ name. This the 
learned Judge had no power to do. The 
decree should, therefore, instead of directing 
the Company to register the plaintiffs’ names, 
direct the first defendant to execute a trans¬ 
fer of a half of the ten shares in favour 
of the plaintiffs and to lodge the transfer 
together with the share certificates with the 
Company for registration. If he fails to 
obey that, the plaintiffs can proceed to exe¬ 
cute the decree in the manner provided for 

in Order XXI, rule 34, Civil Procedure 
Code. 

The decree passed by the learned Addi¬ 
tional Subordinate Judge must be set aside 
and the appeal decreed in the terms already 
mentioned. The respondents must pay to 
the appellants the costs incurred by them in 

this Court and in the lower Courts. 

Appeal decreed, 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 105 of 1916. 

February 14, 1917. 

Present :—Mr. Lindsay, J. C. 

RATIPAL and others —Defendants— 

A PPELLANTS 

versus 

Babu BIPIN CHANDRA CH ATTERJI_ 

Plaintiff, N ARP AT SINGH 

AND ANOTHER — DEFENDANTS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908 , x. 11, E.epl. V, 
0. II, r. 2-Res judicata— Causes of action 
different- Limitation Act (IX of 1908J, S'h. I, Art. 142 
- Possession within limitation, leant of - Burden of 
proof—Adver»e possession—Jungle land—Presumption 
as to owner's possession. 

Where the causes of action for a prior and subse- 
quent suit in respect of the same property are 
different, the provisions of Order! II, rule 2,” Civil 
Procedure Code, do not stand in the way of the 
entertainment of the subsequent suit. [p. 82, col. ].] 

Where a Court abstains from granting a relief on 
the ground that in its opinion no such relief is 
claimed, such abstention does not in a subsequent 
suit operate as res judicata under Explanation V 
section 11, Civil Procedure Code. [p. 82, col. 2.] 

Where in a suit for recovery of possession after 
dispossession of the plaintiff, his possession within 
limitation is questioned, it is for him to prove such 
possession, [p. 82, col. 2.] 

Where it is difficult or impossible, as in the cases 
of expanses of jungle land, to ascertain who is in 
actual possession, the presumption in that possession 
follows title. Mere casual acts of cutting wood in 
a large tract of jungle or occasional acts of cultiva¬ 
tion need not be treated as an ouster of the owner's 
possession, such possession as the property is capable 
of. There must be some clear assertion of adverse 
title, or some conduct from which may be inferred 
an intention to exclude the actual owner. But once 
it is shown that acts of adverse possession were 
committed to the knowledge of i he owner, the said 
presumption does not arise fp. 83, cols. 1 & 2P * 

Thakur Shco Xarain Singh v. Bodal Singh. 8 O. C 

177, explained. 

Appeal from the decree of the Additional 
Judge, Fyzabad, dated the 13th March 
1916, modifying the order of the Subordinate 
Judge, Fyzabad, dated the 8th December 

1914. 

Mr. Muhammad Wasini, for the Appel 
lants. 

Babu Jiban Krishna Danerji, for Respondent 
No. 1. 


JUDGMENT.—The memorandum of ap¬ 
peal in this case sets forth numerous grounds 
of attack upon the decree of the lower Ap¬ 
pellate Court, but Mr. Wasim who has 
argued the case for the appellants has con¬ 


fined his attention to two questions only. 
He has contended, (1) that the suit was 
barred under the provisions of Order II, 
rule 2, as well as by the principle of res 
■judicata (section 11 of the Code of Civil 
Procedure), and (2) that the suit was barred 
by li mi tat ion. 

I may also mention that the appellants’ 
learned Advocate admitted thatthe only dispute 
now between his clients and the plaintiff-res¬ 
pondent was with respect to the trees in suit: 
it was conceded that the plaintiff’s lessor is 
the owner of the soil of the plots specified 
in the plaint and was entitled to have posses¬ 
sion over the soil. 

In order to decide the questions thus 
arising for determination, it is necessary to 
refer to a certain litigation which took place 
in the year 1905. It is admitted that this 
earlier litigation was between the parties to 
the present suit or persons who are now 
legally represented by the present litigants. 
Exhibit A 1, a certified copy of the plaint, 
shows that in 1905 a suit was brought by 
Thakurain Sri Ram Kuar, the owner of Mauza 
Busawan, against a large number of defend¬ 
ants. She claimed to recover possession 
of an area of 122 bighas 4 bisiuas described 
as jungle land (arazi langal), consisting of 
a number of plots which were specified 
by numbers and areas in paragraph No. 9 
of the plaint. She alleged that she was the 
owner of the village with the exception of 
a few plots which had been decreed to the 
defendants: that the defendants bad no 
concern with the plots in suit: that the de¬ 
fendants had at various times between Novem¬ 
ber 1S99 and November 1905 unlawfully 
cut down dhuk jungle standing on the plots 
in dispute and bad thereby dispossessed 
her. Slie asked for a decrej for possession 
and also claimed a small sum bf way of dama¬ 
ges. She asserted that hei cause of action 
dated from November lt>99, when the de¬ 
fendants first interfered with her posses¬ 
sion. The defendants resisted the claim 
and Exhibit A 2 isacertifiel copy of the 
written statement put in by thorn. 

In the 10th paragraph of this statement 
the defendants pleaded that they had been 
in possession of the area in dispute since 
the time of the native rule: that they were 
the old proprietors of the village and that 
the suit of the plaintiff was barred by limita 
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tion. In the 11th paragraph they went on 

to say that the area claimed by the plaint¬ 
iff contained not merely jungle but groves 
planted by the defendants and their pre¬ 
decessors, comprising thousands of trees 
from possession of which they could not be 

ejected. 

The suit was decided by the then Subordi¬ 
nate Judge of Fyzabad. A certified copy 
of his judgment dated the let December 
1905 is on the record and marked Exhibit A 
4. From this it appears that four issues were 

framed for the trial. 

The first related to the question of the 
plaintiff’s title and her possession within 
the period of limitation. This was decided 
in the plaintiff’s favour. The Subordinate 
Judge found that the defendants had applied 
for sub-settlement at the first Regular Settle¬ 
ment and had lost their case He found 
that the case had been decided by a com¬ 
promise between the talukdar and one Kalka 
representing the defendants before him, and 
that all these defendants had got from the 
Settlement Court was a decree for certain 
specified plots which did not comprise any of 
the areas in suit before him. 

* The second issue read as follows: 

Did defendants Nos. 1 to 7 plant groves on 

the land in suit? 

' With regard to this the Subordinate 
Judge remarked that there was no need 
for him to give any finding as the issue 
did not fall “within the scope of the plead¬ 
ings.” He went on to explain that in his 
opinion the plaintiff was only claiming 
possession of the land specified in para¬ 
graph No. 9 of her plaint and was not laying 
any claim to “the trees standing thereon.’' 

‘ It may be observed here that paragraph No, 
9 of the plaint gave particulars by numbers 
and areas of twenty plots, making up the 
total area of 122 bighas 4 biswas. 

The third issue, which dealt with the 
effect of the planting of groves by the de¬ 
fendants (in case it were proved), was 
left undetermined presumably for the same 
reason: and on the fourth issue the bub- 
ordinate Judge, though holding that the 

plaintiff could claim damages, dismissed the 

claim for want of proof of the extent of 
the injury done to the plaintiff’s rights. 

The judgment concludes with the following 

declaration:— 


“Plaintiff is decreed possession of 122 
bighas 4 biswas jungle land as detailed in 
the plaint but the claim for damages is 
dismissed. The rights of defendants to 
retainjpossession over the trees in their posses¬ 
sion will not be interfered with by this 
decree, as they were not the subject of this 

Turning now to the present suit which 
has been brought by the lessee of the plaint¬ 
iff in the earlier suit, we find that the 
claim is for recovery of possession of an 
area of 127 bighas odd specified in the last 
paragraph of the plaint. A comparison 
of the two plaints shows that a number 
of the plots now in dispute were in^ dis¬ 
pute in the previous litigation and Mr. Wasim 
has informed me that the area common 
to both suits amounts to 110 bighas 

odd • . i • i 

In paragraph No. 2 of the present plaint it 

is alleged that the area in suit is dhak 
jungle but contains other trees as well as 
dhak trees, it is also alleged that the plaint¬ 
iff had been in possession of this area. 

The cause of action is set out in the 
3rd paragraph of the plaint, the assertion 
being that the defendants had been cutting 
down trees in the juugle since the year 
1911. The plaintiff, therefore, asked for pos¬ 
session and also ^or damages. 

The defendants pleaded that there was 

no cause of action for the suit, that they 
were the old zemindars of the village and 
entitled for that reason to cut the jungle. 
They further claimed to be owners of cer¬ 
tain trees in the lands in dispute which 
had been planted by themselves or their 
predecessors, as also of other trees which 
had grown up spontaneously. They denied 
that the plaintiff had ever been in posses¬ 
sion, pleaded limitation and set up the 
earlier litigation of 1905 as a bar to the en¬ 
tertainment of the suit with reference^ to the 
provisions of Order 11, rule 2, of the Code of 
Civil Procedure. 

The first Court, on a consideration of the 
legal effect of what was decided in the 
earlier suit, decreed the claim in so far as it 
related to possession of the soil of the plots 
in dispute; it dismissed the claim for the trees 
and also the claim for damages. 

The lower Appellate Court has given the 
plaintiff a decree for possession not only 


6 
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of these lands but also of all the trees 
standing thereon, with the exception of a 
mahua tree growing in plot No. 54. It has 
also given a decree for damages, with a 
direction that the amount of the same is to 

be ascertained in the course of the execution 
proceedings. 

The first matter to be dealt with then 
is the question whether or not this second 
suit was maintainable. Mr. Wasim argues 
that it is not for two reasons, namely, (1) the 
provisions of Order II, rule 2, and (2) the 

provisions of section 11 of the Code of Civil 

Procedure. 

As regards the first part of this argu¬ 
ment the contention is that the plaintiff had in 
the earlier suit a oause cf action which entitled 
her to claim relief in the shape of possession 
over all the trees standing upon the lands 
then in suit. The act or acts of disfosses- 
sion alleged in that suit, it is said, con¬ 
stituted an ouster not merely from the soil 
but from all that was growing on the soil. 

I he judgment of the Subordinate Judge in 
the previous suit is referred to for the 
purpose of showing that the plaintiff was 
claiming relief only in respect of the soil 
and certainly that was the interpre-’ 
tation which the Subordinate Judge put 
upon the plaint and so it is contended that 
having omitted to sue in respect of, or hav¬ 
ing intentionally relinquished a portion of 
her claim, the plaintiff or her present re- 

presentative in-interest cannot now bring a 
fresh suit to enforce the portion of the claim 
formerly omitted or relinquished. But Order 
II, rule 2 dearly shows that what is 
barred is the bringing of a second suit to 
enforce another claim based upon the same 
cause of action; and from what has been 
set out above it is obvious that the present 
suit is based upon a cause of action distinct 
from that set out in the plaint of the ear- 
her suit. There the cause of action consisted 
of various acts of trespass committed in 
the years 1899 to 1905: here the cause of 
action set up is said to have arisen out of other 

acts of trespass done in the year 1911 and 

thereafter. 

The causes of action for the two suits being 

different I hold that Order II, rule 2, does 

not stand in the way of the entertainment of 
the present suit. 

The next part of the argument relates 


to the principle of res judicata and here 
the learned Counsel seems to rely chiefly 
on the language of Explanation V, section 
11 of the Civil Procedure Code, which 

says that any relief claimed in the plaint, 
which is not expressly granted by the 
decree, shall, for the purpose of this 
section, be deemed to have been refused. If 
this be the argument I think it must fail. 

I confess I have had some difficulty in 
understanding the judgment in the earlier 
case, a difficulty shared by the Judge of 
the lower Appellate Court. But this much 
is clear, namely, that the Subordinate Judge 
who disposed of the earlier suit was of 
opinion that the plaintiff in her plaint was 
not asking for any relief in respect of the 
trees standing on the lands then in suit 
and it was for this reason that he pur¬ 
posely abstained from coming to any find- 
mg upon the issue relating to the rights 
of the defendants in respect of the trees 
mentioned in their written statement. If 
as the Subordinate Judge thought, there was 
no claim to suoh relief, it follows that his 
abstention from deciding the issue did not 
amount to a refusal of any relief claimed: 
there can be no refusal, express or implied, 

of something which has never been asked 
tor. 

Apart from this argument qnd on the 
general principles of res judicata, it appears 
to me that there was no hearing and deoi- 
sion in the previous suit of the issue re¬ 
sting to the rights of the defendants on 

an ?- thlS belng 80 ’ °annot be held 
that the earlier judgment operates as res 
jnuocata in this case. 

I hold therefore, that the present suit 

was not barred by the rule of res judi - 
cata. 

There remains the question of limitation. 

sinn a f U f lfc ° De for reo °very of posses- 

sion after dispossession of the plaintiff, it 

was for the latter to show that he had 

been in possession of the trees in dispute 

within twelve years prior to the date of the 
suit. 

Has he done so? The contention for the 
appellants is that he has not and that con- 

sequently the suit should have been dismissed 

on the plea of limitation which was clearly 
raised in the statement of defence. 

The Court of first instance held that the 
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suit was time-barred and that the defend¬ 
ants bad by adverse possession acquired 
an absolute title to the trees standing on 
the plots in suit. The Subordinate Judge 
on coming to this conclusion relied upon 
the statements contained in the plaint in 
the earlier suit, statements admitting that 
the defendants had been asserting adverse 
possession by cutting bundles of dhak tim¬ 
ber during the year 1899-1905. He has 
also referred to the language of the 3 u d&' 
ment in the earlier suit, which he takes 
as showing that the then Subordinate Judge 
found these defendants were iu possession 
as owners of the trees and that their right 
to retain possession of them was not to 
be affected by the judgment. 1 may here 
observe that I doubt whether this is a cor¬ 
rect interpretation of the first judgment, 
though I am at the same time constrained 
to admit that it is almost impossible to 
arrive at any satisfactory construction of 
that document. The Subordinate Judge has 
also referred to the evidence of the plaint¬ 
iff’s own brother, in which he admitted that 
he acted as manager for the plaintiff and 
that since the taking of the lease in 190b 
he had not been able to dispose of any of 
the jungle produce or of the fruit of the 
trees because the tenants threatened would-be 
purchasers. Reliance was also placed upon 
certain khataunis filed by the plaintiff himself 
to show that the defendants were reoorded 
as being in possession of trees situated in 
some of the plots in dispute and lastly he 
referred to the absence of any evidence 
on the part of the talukdar to show that any 
revenue had been received by her on account 
of the sale of fruit or timber. 

The lower Appellate Court has decided 
that the plaintiff (or the talukdar) had 
possession within twelve years of suit. 1 his 
decision has been based partly upon a pre¬ 
sumption which he raised in favour of the 
talukdar's possession as founded upon her 
title. No doubt where the matter is un¬ 
certain, where it is difficult or impossible, 
as iu the oases of expanses of jungle land, 
to ascertain who is in actual possession, 
the rule is that possession follows the title 
and that is nothing more than was meant 
by the judgment of Mr. Ross boott in 
Thakur Sheo Narain Singh v. Bodal Singh 
(1), to which the learned Judge refers. 

(1) 8 0. C. 177. 


Mere casual acts of cutting wood in a large 

tract of jungle or occasional acts of cultiva¬ 
tion need not be treated as an ouster of 
the owner’s possession, such possession as 
the property is capable of. There must, as 
Mr. Scott observes, be some clear assertion 
of adverse title, or some oonduot from 
which may be inferred an intention to 

exclude the actual owner. 

And all that is true. But when we find 
as in the present case that acts of adverse 
possession with respect to this jungle area 
were committed so far back as November 
1899, there can be no ground for raising 
any presumption in favour of the plaintiff 
based upon the title of the talukdar. The 
statements made by her in the plaint in 
the earlier suit are in themselves the clearest 
possible proof that the defendants were 
asserting adverse rights over the jungle 
timber, and asserting them to her know¬ 
ledge. She treated those aots as acts of 
ouster and put them forward as the cause 
of action which supported her claim for 
recovery of possession. Neither she nor her 
representative, the plaintiff in the present 
case, can now be heard to say that her 
possession must be presumed and that the 
suit is within time by reason of possession 
to be adduced from nothing else than such 

a presumption. 

Xhe learned Judge of Court below is, in 
my opinion, wrong when ho says that the 
defendants only began to assert adverse 
possession when they defended the suit in 
1905: that is clearly not the case in view 
of the talukdar's own admissions in that suit. 

Next he refers to the decree which was 
passed in 1905. No doubt the talukdar did 
get a decree for possession and there is 
equally no doubt that the decree was exe¬ 
cuted by delivery of possession. But posses¬ 
sion of what? The decree speaks for itself. 
The Subordinate Judge who passed the 
decree awarded possession merely of the 
soil, being of opinion that the question of 
possession of the trees on the soil was not 
in issue. And so all that we have is that 
in pursuance of the decree all that passed 
and was intended to pass was possession of 
the soil. The judgment expressly declared 
that there was no adjudication as to the 
rights in any trees and that there was to 
be no disturbance of the defendants’ posses- 
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sion over any trees they had in their posses- 
sion at that time. 

Mo doubt the learned Judge has been 

m f U . C '' pUZ7 ' le , d b y tb e tenor of this judgment 
of 1905 and he says, and I agree with him, 
that ordinarily it would be anomalous to 
hold that an order for possession of jungle 

land d-d not involve an order for possession 

of the jungle trees growing on it. But 
we have to take the earlier judgment as 

he^^fi i a u d ’ nght or wron S> ifc b *9 
become final between the parties. The judg. 

meat was based upon the assumption that 

the plaint.ff was claiming only possession 

of the land and, to use the very words of 

the judgment, not of the trees standing thereon: 

that is 1 take it, of any trees, dhak or other- 

wise. -And so I feel constrained to hold 

Sntn ^ s WaS anomalou3 or not, the 

fon^ lnat8 , Judge who decided the suit in 

soil a n ° iDg but Possession of the 

oil apart from any trees which were stand- 
g upon it. The plaintiff submitted to the 
judgment and she must bear the conse¬ 
quences. I am unable to hold that the 
execution of the decree of 1905 can be 

plaint’ff i — . e possession of the 

plamt.ff or his lessor within limitation. 

the ^ t0 the a dmission made by 

has beln ^ °n ^ t0 "’ hich ■’eference 
has been made above, the learned Judge 

disposes of it by saying that at best it 

amounts to an admission of being out of 

possession since 1906 when the lease was 

waT™ therefore - no Proof that there 

was want of possession within 12 years 

filed" in e i9 a 3 te °B t l le f r T 9ent Suit which was 
ea ln But it has to be treated 

more seriously when it i s remembered that 
™ far e ba ek r a’ er th admi3Si0US ° f dis P osse ssion 

as ra. back as the year 1899 So l 
vearq Wo™ Aoyy > L e -> fourteen 

years before this suit came into Court 

the e l after L much deliberation come to 

and that Z" d - ^ SUit Was ‘^e-barred 

and that the decision of the Court of first 
instance on this point was correct. 

i uccept the appeal, set aside the decree 

ib " r — rs 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Reference No. 3 of 1917. 

July 2, 1917, 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

Sheikh SAHEBJAN KHANSAMA and 
others—Plaintiffs—Appellants 

versus 

bheikh ABDUL JALIL and otuer3 — 
Defendants—Respondents. 

Succession Certificate Act (VII of 1889), s. 4-Rent, 
arrears of, due to deceased landlord, suit for recovery of 
—Succession certificate, necessity of. 

A Succession certificate is necessary for the recovery 
of arrears of rent in respect of homestead land by the 
heirs or the legal representatives of a deceased land- 
lord to whom the rent was due. [p. 86, col. 1.] 

The words “land used for agricultural purposes” in 
section 1 of the Succession Certificate Act govern the 

words rent revenue or profits” that .precede them. 

[p. 8o, col. 2.] 

Reference under Order XLVi, rule 1, of 
the Code of Civil Procedure, in Small Cause 
Court Suit No. 290 of 1917 of the Court of 

the Munsif, 2nd Court, Sealdah, exercising 
the powers of a Court of Small Causes. 

F/iCl S appear from the following Letter of 
Reference made by the Munsif, 2nd Court, 
bealdah, exercising powers of a Small Cause 
Court .Judge, to the Registrar, Appellate 
bide, Hon ble High Court, Fort William, 
Bengal, dated the 3rd May 1917: — 

“Sir, 

I have the honour to bring to your 
notice that 1 have been empowered by the 
Local Government to try suits for homestead 
hands up to the value of Rs. 50, under the 

bmall Cause Court Procedure, and that in 
the buit No. 290 of 1917, instituted in my 
ourt by the plaintiffs, as legal representa¬ 
tives of one Amina Bibi deceased, to recover 
arrears of rent at the rate of Rs. 3 a month, 
in respect of 12 cottas of homestead land 
due from 1322 Kartik to U2S Mogh amount¬ 
ing to Rs. 48, the defendants appear and 
contend inter afa that the plaintiffs are not 
entitled to get any decree without the pro- 
duclion of the succession certificate under 
Act VII °f 1889. The plaintiffs’ Pleader on 
the date of trial files a petition stating 
that no ceiLficate is required as the word 
debt in sub section 2 of section 4 of the said 
Act excludes rent. He urges that the word 
rent , as appears in that sub-section, inoludes 
rent of all denominations, i.e., rent for 
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homestead land, house rent and also rent 
for agricultural land and that the word 
“rent” has no connection with the words 
“payable in respect of land used for agri¬ 
cultural purposes” after the words revenue or 
“profits” in that sub-section. His argument is 
that as the word “rent” has been separated by 
a comma from the words * revenue or profits , 
it should be taken in its comprehensive 

sense. 

The plaintiffs’ Pleader further asks me 
in that application to refer this matter 
for the decision of the Hon’ble High 

From the ruling reported as Nagendra 
Nath Basu v. Satadal Basini Basu (1), 
it is not clear if the arrears of rent 
claimed were in respect of agricultural land 
or homestead land. So a reasonable doubt is 

entertained. 

In my humble opinion the word rent , as 
appears in that sub-section, has been used in 
a restricted sense and it implies only rent 
payable in respect of land used for agricultural 
purposes, like the words “revenneand profits 
of that sub-section. The presence of the 
comma after the word “rent’ does not make 
any difference as to its correct interpretation, 
as it has been held by the ; r Lordships in the 
Privy Council decision reported as The 
Maharani of Bur dw an v. Krishna ham/m Da si 
(2) that it is an error to rely on punctuation 
in construing Acts of Legislature. In this 
view of the matter, succession certificate is 
necessary in the present case. 

The very question once came before the 
Hon’ble Judges of the Bombay High Court, 
but no pronouncement was made if the word 
“debt” in sub section 2 of section 4 of the 
Succession Certificate Act included rent pay¬ 
able in respect of land not used for agricul¬ 
tural purposes. Their Lordships in Ranchorlas 
Nathubhai v. Bhagubhai Parmanandas (3) 
found that the rent sued upon b3oame due 
after the death of deceased partners and no 
certificate was, therefore, necessary. 

The matter is an important one and involves 
fiscal question 1, therefore, request you to be 

(1) 3 G. W. N. 211. 26 0. 533, 13 lad. l)?s. (x. s.) 

943. 

(2) H C. 365 at p. 372; 14 I. A. 30; 11 Ind. Jm\ 275; 
4 H»r. Y. C. J. 772; 7 Ind. Dec. (x. s.> 242. 

(3) IS B, 394; 9 Ind. Dec. (x. s.) 77L 


so good as to place the faots of this ease 
before the Hon’ble Judges of the Hon ble 
Court for favour of their opinion on the ques- 

tion stated below. r» 

Under rule 1, Order XLVI of the Civil Pro¬ 
cedure Code of 1908, the question for 

reference is, 

Is succession certificate necessary for re¬ 
covery of arrears of rent in respect of home¬ 
stead land by the heirs or legal representatives 
of the deceased landlord to whom the rert m 
question was due? 

Further proceedings of the Small Cause 
Court Suit No. 293 of 1917 have been stayed 
pending the opinion of the Hon’ble Judges or 
the question submitted. The record of the 
said suit will be transmitted to the Hen ble 
Court, if necessary.” 

JUDGMENT. 

p, etc 1EH, J.—This is a reference made by 
the learned Munsif of the Second Court at 
Sealdab, exercising the powers of a Small 
Causa Court Judge, under the previsions o 
Order XLVI, rule 1 of the Code cf Civil 
Procedure, 1908, and the question referred 
by the learned Munsif is this. Is succession 
certificate necessary for the recovery of the 
arrears of rent in respect of homestead land 

by the heirs or the legal representatives of a 

deceased landlord to whom the rent in arrears 
was due? The question turns solely upon the 
definition of the word ‘debt’ contained in the 
4th section of the Succession Certificate Act 
(VII of 1889). The word ‘debt’ as used in 

that section is defined as including any debt 
except rent, revenue or profits payable in 
respect of land used for agricultural pur¬ 
poses. The only question is, do the words 
“land used for agricultural purposes” govern 
the words rent, revenue or profits or whether 
rent, apart from the question whether 
or not it is derived from agricultural 
land, is excluded from the definition of debt 
as given in that section. It seems to me 
quite clear on the ordinary grammatical con¬ 
struction of the section that the words 'land 
used for agricultural purposes’ govern the 
words rent, revenue or profits. It is only in 
respect of rent, revenue or profits payable in 
respect of land used for agricultural purposes 
that a succession certificate is not necessary. 
The two cases referred to in the reference, 
OUC as Nagendra Nath Basu. Satadal Bisini 
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Basu (1) ail d the other as Mokhoda Dassee 
v. Nundo Lai Haidar (4), do not seem to be 
opposed to this view. So far as one oan gather 
from the reports of those oases, the land in 
these cases was land used for agricultural pur- 
poses and, therefore, clearly the rent in respect 

t , t J and was exoe P ted fr om the definition 
ot debt in the 4th section of the Succession 
Certificate Act. Accordingly, we answer 
the reference as mentioned above, namely, 
that succession certificate is necessary for 
the recovery of arrears of rent in respect of 
homestead land by the heirs or the legal re¬ 
presentatives of a deoeased landlord to whom 
the rent was due. 

Newbould, J.—I agree. 

(1\ ‘,*7 n rro .n Answer accordingly. 

365 7 ’ 5 C> W * N * 669; 14 Ind - Dec. & 8 .) 


PATNA HIGH COURT 
Second Civil Appeal No. 268 of 1916 

May 15, 1917. 

Present: Mr. Justice Mullick 

Musammat JANAKDULARI KOER— 

Plaintiff—Appellant 

versus 

Sn SHKOJI MAHARAJ and others- 
Defendants—Respondents 

Bengal Survey Act (V B C of i« 7 =;\ ’ 

ability of-Suit for dJantion'JtilhaldJnkr 0 ^' 
of jdossession. 1 conjii mat ion 

If a plaintiff, suing for deebiratirm , r *• , 
confirmation of possession or, in the alternuVi* *f A 
recovery of possession of land wliicl il l ’ f ,° r 
subject of survey proceedings h-i • i . as ^ 00n f hc 

all along and has never bfo’ ^ 1,1 P°«e«sioi, 

suit is one for declaration of title P and° S eo I V then - h ° 

of possession and section 62 of the 

bar to the suit, provided thn . ^ u ' e >’ Act is a 

Assistant Superintendent of Survey° C wore Dg ri ° f * he 
regular. But if there has been disnr« • ° therwisc 

plaintiff since the decision of the Assistant Sn 0 " • ° f the 

out of Survey, then the suit s on!! ^ i® , per,n . ten(1 “ 
title and for recovery of po^e^ion'Wf- a ! 10n of 
Survey Act 1ms no application, [p. 88 co "'n the 

Appeal from a decision of the ’q„L '*Y a 
J udge, Shahabad. " Sub ° rd,nate 

Messrs. Muhammad Mustafa i 

Raghunath Singh, f or the Appellant^ * ^ 

JUDGM^NT.-Thl' . n R “ p ™»« t -. 

au urea of 6 Lighas 3 cottas 1 dhuTlaTnl 

within survey plots Nos. 29 31 75 471 oo 
470, 472, 484 and 469 , The ' 


* he la "d as falling within her Mauzis Kudwa 
Chak Chaturbhuj and Patriha, while defend-’ 
ants Nos. 1 to i4 claim the land as falling 

Sheochak hS b ° Undary of their viIla ge 

The plaintiff prays for declaration of 
itJe and confirmation of possession; or, in the 
alternative, recovery of possession. 

It is alleged that in 1317 F. S. the 
Survey OflScers, deputed to carry out the 
Record of Rights, made a demarcation by 

which the disputed lands fell within the 
boundary of Sheochak. 

1 ^ L further al] eged that although the 
lands have always been, and still are, in the 

possession of the plaintiff, the defendants, 
emboldened by the survey proceedings, are 
ottering resistance to the plaintiff. 

The Munsif found that the plaintiff had 

never been in possession and dismissed the 

suit He also decided the question of title in 
tne defendants’ favour. 

The learned Subordinate Judge agrees 
with the Munsif in dismissing the suit, but 
the Subordinate Judge has written a most 
unsatisfactory judgment which renders it 
necessary that I should remand this case. 

The learned Subordinate Judge’s judgment 

on the question of title is completely un- 
intelli^ble and in spite of the endeavour 

bilf y f : i learned C0UnSel who a PPears on 

behalf of the respondents to explain the 
learned Subordinate Judge’s meaning, I am 

affirmed that the judgment can be 

The plaintiff, in support of her case, 
relied on three decrees made respectively in 

llT J^ 207 r d J 08 of . 1880 and N °. 

dpf 1 <■ v* 1° * bose eui ts the present 

defendant 8 Nos. 1 to 14, or their predecessors, 

were plaintiffs and sued the predecessors of 

the present plaintiff for certain lands and 
were unsuccessful. 

The case of the present plaintiff i s that 
those lands are the lands now in suit and 
that, therefore, the defendants are barred 

titl T 3l " hCatU from f0I) testing the plaintiff’s 

The learned Subordinate Judge, so far 
as I can see, does not come to any conclu- 
sion as to whether the lands now olaimed 
are identical with the lands which formed 
the subject-matter of those decrees and 
although he purports to dispose of this appeal 
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on a consideration of those decrees, I am unable 
to follow his argument. 

Does he find that the lands now in suit 
are the lands in respect of which the plain¬ 
tiff then succeeded? If not, then the learned 
Subordinate Judge must state his reasons 
for coming to that conclusion. It is not 
sufficient to say at the concluding part of 
his judgment that he finds that the finding 
of the Assistant Superintendent of Surveys 
is correct as to the boundary between the 
two mamas, 

I understand that an amin was deputed to 
demarcate the disputed lands and to compare 
them with the decrees above mentioned; 
but I find no mention whatsoever in the 
learned Subordinate Judge’s judgment of 
this amin's report. 

The learned Subordinate Judge must come 
to a clear finding upon all the issues and 
dispose of the case according to law. 

Then, with regard to plot No. 75, an 
objection was taken before the Subordinate 
Judge for the first time to the effect that 
the suit in respect of this plot was barred 
by section 62 of the Survey Act (V 

of 1875). 

The first point to be considered is whether 
there was any dispute within the meaning 
of part 5 of the Act before an officer 
performing the duties of the Collector 
under the Act. The next question is whe¬ 
ther that officer determined the boundaries 
in accordance with section 41. 

We have no information before us —at 
least it does not appear from the judgment 
of the learned Subordinate Judge—whether 
the Assistant Superintendent of Survey was 
an officer acting under Act V of 1875. Nor 
does it appear whether any dispute existed 
ns required by section 40 and if so, who were 
the parties to that dispute. 

The judgment of the Assistant Super- 
intendent of Survey has been shown to me 
by the learned Counsel for the respondents, 
but that judgment does not disclose whe¬ 
ther the officer was acting under Act V of 
1875 and whether the present plaintiff and 
the present defendants were parties to a dis¬ 
pute as regards plot No. 75. 

It may be that the learned Subordinate 
Judge is quite right as to the facts, but these 
facts must be established before Aot V of 
1875 can operate as a bar. When the case 


goes back on remand, as it must, the learned 
Subordinate Judge must, upon the evidenoe 
before him, come to a finding upon these 
important points. 

Then, assuming that there was a dispute 
and a valid order under section 41, the 
question arises whether the order of the 
Assistant Superintendent of Survey is a bar 
to the present suit as regards plot No. 75, 
by reason of section 62 of the Aot. 

It appears that it was admitted before 
the learned Subordinate Judge that with 
regard to the other plots the appeals 
allowed by part 5 had been exhausted and 
the plaintiff was competent to bring the 
present civil suit for possession. But 
with regard to plot No. 75 it appears to 
have been found by the learned Subordinate 
Judge that the plaintiff’s agent withdrew 
his objection before the Revenue Officer 
and as the appeal allowed by the Act has 
not been made, it is urged that it is not 
competent now for the plaintiff to bring 
the present suit which, in effect, is intended to 
set aside the order of the Assistant Superin- 

I 

tjndent of Survey. 

The first reply to this is that the learned 
Subordinate Judge has come to no finding 
uoon the issue whether the plaintiff is 
bound by the withdrawal of the objection 
on the part of Sheo Shankar Lai. The 
learned Munsif held that she was not, but the 
learned Subordinate Judge has come to no 
finding upon this point. 

The next objection to applying section 62 
of the Survey Act is that if this is a suit 
for recovery of possession upon declaration of 
title, then the suit is not barred, upon the 
authority of Kala Ohara Tea Company Limit¬ 
ed v. Snkul Singh (1) and Kasturi Singh 
v. Rajkumar Balm Rissun f ragus Narain 
Singh (2). 

The learned Counsel for the respondents, 
however, urges that this is not a suit for 
recovery of possession but that it is a suit for 
confirmation of possession pure and simple; 
and if that view is taken of the case, then 
section 62 is a bar under the authority 
of Biseswari Koeri v. Ram Partap Singh (3). 

The learned Subordinate Judge, therefore, 
must come to a clear finding whether there 

(1) 13 C. 2SO; 6 In<l. Doc. (n. s.) 686. 

(2) 8 0 W. >s. «7«. 

(3) 4 Iiuf. Cus. 547; U C. W. N. 30 i. 
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wa.s in fact a dispossession of the plaintiff 
after the decision of the Assistant Superin¬ 
tendent of Survey. 

If the plaintiff has been in possession all 
along and has never been dispossessed, 
then the suit is cne for declaration of title 
and confirmation of possession and section 
62 of the Survey Act will be a bar provid¬ 
ed the proceedings of the Assistant Super¬ 
intendent of Survey were otherwise regular. 
But if there has been dispossession of the 
plaintiff since the decision of the Assistant 
Superintendent of Survey, then this will 
properly be a suit for declaration of title 
and for recovery of possession; to which the 
Survey Act will have no application. The 
learned Subordinate Judge must find clearly 
what is the nature of the suit. 

These are the main points argued before 
me and I regret that owing to the unsatis¬ 
factory nature of the Subordinate Judge’s 
judgment this case must be remanded. 

I set aside the judgment and decree of the 
lower Appellate Court and remand the case 
to be re-heard and disposed of according to 
law within one month after the record reaches 
the lower Court. 

For the sake of convenience I will set 
out for the guidance of the Subordinate 
Judge the scope of this remand order:_ 

(1) The lower Court will decide the issues 
framed, having particular regard to the 
point, whether the lands in suit are covered 

by the decrees on which the plaintiff 
relies. 

(2) If there has been any dispossession 
by the defendants since the Assistant Super¬ 
intendent’s order, neither section 41 nor sec¬ 
tion 62 of the Survey Act will be any bar to 
the plaintiff’s claim. 


(3) If there has been no dispossession but 
the plaintiff proves h«r title, then a suit to 

set aside the Assistant Superintendent’s order 

being barred by limitation, the plaintiff will 
be entitled to nc relief. The present suit 
will in that event be regarded as unnecessary 
and she will continue to remain in posses- 
sion. Although she may have proved her 
title, she cannot get a decree for confirm- 
ation of possession inconsistent with the 
order of the Assistant Superintendent so long 
as that order stands. It follows from this 
that as regards plot No. 75 an exception 
must be made and she will be entitled, if 


the present suit is within six years of the 
publication of the Record of Rights, to obtain 
a declaration that the Record of Rights is 
wrong and for confirmation of possession in 
respect of plot No. 75 if the Subordinate 
Judge finds that Sheo Shankar was not 
authorised to withdraw the objection before 
the Survey and Settlement authorities and 
that the order of the Assistant Superintend¬ 
ent as regards this plot was without 
jurisdiction and a nullity. 

(4) Neither party will be permitted to 
adduce additional evidenoe. 

Decree set aside ; Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 388 of 1914. 

March 9, 1916. 

Present: —Mr. Stuart, A. J. C. 

SILWANTA SHUKUL and others— 
Plaintiffs—Appellants 

V6TSUS 

MAHABIR SHUKUL and others — 
Defendants—Respondents. 

U. P. Land Revenue Act (III of 1901) 5 . 233 (k) - 
Jurisdiction of Civil and Revenue Courts—Title, ques¬ 
tion of—-Partition proceedings , effect of. 

A Civil Court lias no jurisdiction to enter into a 
question of title already adjudicated upon by a 
Revenue Court during the course of partition pro- 
eeedings conducted by it. [p. 89, col. 1.] 

Appeal from the decree of the Subor¬ 
dinate Judge, Sultanpur, dated the 14th 
May 1914, upholding the order of the 
Additional Munsif, Sultanpur, dated the 15th 
November 1913. 

Babu Ishiv a ri Prasad , for the Appellants. 

Pandit G ok a ran Nath Misra , for Re¬ 
spondent No. 3. 

JUDGMENT.—The property in dispute 
in this case consists of shares in the villages 
of Shukul Dulaicha, Sarayyan Khilanpur, 
and Kaithwara, and of a house. The ap¬ 
pellants’ case is that this property belong¬ 
ed to a certain Rameshar who died about 
1908, and they claimed a share in this 
property as his heirs. The lower Courts 
have found that Rameshar was a recorded 
co-sharer in respect of the shares in suit in 
Shukul Dulaicha and Sarayyan Khilanpur, 
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bat that in the course of the proceedings 
in a regular partition conducted in 1900 by 
a Revenue Court under the provisions of 
the Land Revenue Act the shares in Shukul 
Dulaicha and Sarayyan Khilanpur passed 
from the possession and ownership of 
Rameshar and were given to another sharer. 
They further found that the possession of 
Rameshar over the share in Kaithwara and 
over the house had not been proved within 
the period of limitation. The suit was 
dismissed accordingly. 

The learned Counsel for the appellants 
has argued that the partition proceedings 
of 1900 in no way affect the title of his 
clients. The matter stands as follows: — 
Rameshar was a recorded co-sharer. When 
the partition proceedings took place, he had 
to be made a party to the same as a 
recorded co-sharer. He was thus a party 
to the proceedings. He obtained no share 
in the mahal. It was for him to object on 
a question of proprietary title. He did not 
take any such objection. The finding of 
the Revenue Court against him on the 
point is final, and the point is not one within 
the jurisdiction of a Civil Court according 
to the provisions of section 233 (A), Act 111 
of 1901. The question of title having been 
decided adversely against Rameshar by the 
Revenue Court, and the Civil Court having 
no jurisdiction in the matter, it stands to 
reason that persons claiming as representa¬ 
tives of Rameshar are under the same dis¬ 
ability as Rameshar himself. With regard 
to this property the Civil Court has no juris¬ 
diction, as the Courts helow have rightly 
held. The learned Counsel for the appellants 
did not in his arguments press his case with 
regard to the property in Kaithwara and to 
the house. The decision of the lower Courts 
is clearly correct with regard to those pro¬ 
perties. I have further to note that the 
lower Courts appear to me to have deoided 
correctly the question of custom. 

I, therefore, dismiss this appeal. The appel¬ 
lants will pay their own costs and those 
of the respondents. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal prom Order No. 154 

of 1916. 

November 23, 1916. 

Present :—Mr. Justice Piggott and 
Mr. Justice Walsh. 

Lola JAI NARAIN— Dependant — 

Appellant 

versus 

Lala BANKEY LAL and others — Plaintiffs 

Respondents. 

Civil Procedure Code ( Act V of 1903), ss. 47, 92, (). 
XXI, r. 42, O. XXXVIII, rr. 5, 0 — Decree directing 
account s, non-compliance with—Application for security 
and attachment under O. XXXVHI, rr. 5, 0 —Appeal 
—High Court, power of, to rectify technical error —(). 
XXI, r. 42, applicability o/—Ejusdern generis, princi¬ 
ple of. 

On non-compliance by a trustee with an order for 
furnishing accounts under section 92 of the Civil 
Procedure Code, the decree-holders made an appli¬ 
cation purporting to be under the provisions of rules 
5 and 6 of Order XXXVIII requesting the Court to 
call upon the trustee to furnish security or, in the 
alternative, to attach his immoveable propertv. The 
Court ordered the trustee to file security in a sum 
of Its. 80,000 and in the meantime issued an order 
for conditional attachment of his property: 

Held, (1) that the Court did not commit any error 
of substance by directing the trustee to furnish 
security before it ordered attachment as provided by 
rules 5 and 6 of Order XXXVIII of the Civil Pro¬ 
cedure Code; [p 91, col. 1 j 

(2) that the mistake being a merely technical one 
the High Court, sitting as a Court of Appeal, had 
power to rectify it and could treat the order passed 
under Order XXXVIII as passed under rule 42 of 
Order XXI of the Civil Procedure Code; [p. 90, col. 2.] 

(3) that an enquiry into the state of accounts 
under section 92 of the Civil Procedure Code with 
a view to ascertaining the liability of the 
trustee, if any, towards the trust fund was an 
enquiry into a matter ejusdern generis with an enquiry 
into the question of mesne profits and was thus 
covered by rule 42 of Order XXI of the Civil Pro¬ 
cedure Code. [p. 91, col. 1.] 

First appeal from the order of the 
District Judge, Mainpuri, dated the 18th 
August 1916. 

Messrs. Gulzari Lai, Satya Gharan Mukerji , 
The Hon’ble Mr. Moti Lai Nehru and Mr. 
P. L. Banerji, for the Appellant. 

Mr. G. L. Agar wain, for the Re¬ 
spondents. 

JUDGMENT.—This is a first appeal on 

the execution side against an order passed 
under the following circumstances. The 
appellant Lala Jai Narain was the trustee 
Or manager of a certain endowment and a 
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suit was brought against him under the 
provisions of section 92 of the Code of 
Civil Procedure. This suit ended in a decree 
in favour of the plaintiffs. One of the 
directions given by the decree was that 
Lala Jai Narain defendant should furnish 
accounts, within a stated period, showing 
his dealings with the trust property and 
hand over that property, together with 
any sum in his hands due to the endowment, 
to the committee of management appoint¬ 
ed under the decree. The order for 
furnishing accounts was not complied with 
and has not yet been complied with. The 
plaintiffs decree-holders came to the Court 
below with an application purporting to be 
under the provisions of Order XXXVIII, rules 
5 and 6 of the Code of Civil Procedure. 
They stated that they had information that 
Lala Jai Narain was preparing to dispose 
of his immoveable property in order to 
defeat the claims of the newly appointed 
managers of the endowment. They asked 
the Court to call upon him to furnish 
security, or in the alternative to attach the 
immoveable property belonging to the judg¬ 
ment-debtor, of which certain details were 
given in a schedule appended to the appli¬ 
cation. The Court heard both parties and, 
by the order now under appeal, directed 
Lala Jai Narain to tile security in a 
sum of Rs. 80,000 and in the meantime 
issued an order for conditional attachment 
of the property detailed in the application. 

The appeal coming up for hearing to day, 
a preliminary point was taken on behalf 
of the decree-holders, to the effect that 
the order of the Court below, although 
passed upon an application wrongly purport¬ 
ing to be made under Order XXXVIII, rules 
5 and 6, was really passed under Order 
XXI, rule 42 of the Code of Civil Procedure, 
and was not appealable as an order. In 
rejoinder to this it was contended on 
behalf of the appellant, among other things, 
that even if the order could be treated as 
one under Order XXI, rule 42, it would 
be appealable as a decree, being an order 
between the decree-holders and the judg¬ 
ment-debtor falling within the scope of 
section 47 of the Code of Civil Procedure, 
and, therefore, amounting to a “decree’’ 
under the definition. It became clear in 
the course of argument that this preliminary 
point was olosely connected with the 


questions raised in the memorandum of 
appeal against the merits of the order 
itself and that it was expedient for us in 
any case to hear the parties on the appeal. 
This we have done, and in the view we 
take of the case we do not think it 
necessary to pronounce separately upon the 
question raised by the preliminary objection. 
Undoubtedly the decree-holders, that is to 
say, the present respondents, thought that 
they were moving the Court below to take 
action under Order XXXVIII of the Code of 
Civil Procedure. Whether or not such action 
was possible at all would depend on whether 
the application could be said to have been 
made at any stage of a suit and, therefore, 
on the further question whether the decree 
passed in the suit under section 92 of the 
Code of Civil Procedure was a final decree 
disposing of that suit, or was of the nature 
of a preliminary decree. In any case the 
order of the Court, if treated as passed 
under rule 6 of Order XXX VIII of the Code 
of Civil Procedure, would be open to question 
on more than one of the grounds put 
forward in the memorandum of appeal. It 
seems to us, however, that we need not 
enter into a technical question of this sort, 
if we are satisfied that the worst that could 
be said against the respondents is that they 
had not correctly specified the particular 
rule under which they desired to invoke the 
assistance of the Court. We expressly asked 
the appellant to argue the case from this 
point of view, namely, whether the order 
in question was or was not one whioh the 

Court could lawfu.ly and with justice_ 

regard being had to the merits of the 
case—have passed under the provisions of 
Order XXI, rule 42 of the Code of Civil 
Procedure. If we are satisfied that it was 
so, we have undoubtedly power, sitting as 
a Court of Appeal, to rectify any merely 
technical error committed in the Court 
below and to maintain the order in ques¬ 
tion in substance, while making it clear 
that in our opinion it must be treated as 
an order passed under Order XXI, rule 42 
aforesaid. The conclusion we have come 
to is that the order in question can and 
snould be so treated. The conditions 
necessary for calling into operation the pro • 
visions of this rule were undoubtedly satisfied. 

Whether the decree in question be re¬ 
corded as a preliminary decree, or as a 
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decree finally disposing of the suit, 
does not seem to be material when the 
matter is looked at from the right point 
of view. The reference in Order XXI, rule 
42, to a decree directing enquiry into 
mesne profits shows that a decree may be 
either a final or a preliminary decree and 
yet fall under the operation of this rule. 
Beyond question the decree under consider¬ 
ation did direct an enquiry into the state 
of accounts as between Lala Jai Narain 
and the trust fund, with a view to the 
ascertaining of the liability, if any, of the said 
Jai Narain towards that fund. This was cer¬ 
tainly an enquiry into a matter ejusdem generis 
with an enquiry into the question of mesne 
profits. Lala Jai Narain could have avoided 
the application now made against him, in 
the simplest manner possible, by complying 
with the terms of the decree. . He certainly 
cannot be permitted to defeat this portion 
of the decree by the simple process of 
refusing to comply with the order directing 
him to furnish accounts. The Court must 
have some jurisdiction ever him in the 
matter, and the provisions of Order XXI, 
rule 42, seem on the face of them wide 
enough to permit the Court to take action 
under it in the circumstances. Strictly 
speaking, under the terms of this rule, 
the power of the Court is limited to order¬ 
ing attachment of the property of the judg¬ 
ment-debtor, as in tlie case of an ordinary 
decree for payment of money. But it cannot 
be said that the Court below committed any 
error of substance in offering Lala Jai 
Narain the option of furnishing security 
for a specified amount before it ordered 
attachment. Indeed we are disposed 

to think the order should be so framed 
as to leave it open to the judgment- 
debtor to satisfy the Court, even now, 
by furnishing security in a reasonable 
amount. We have gone into the merits of 
the case so far as they bear on this parti 
cular application. Lala Jai Narain has 
appealed against the decree passed in the 
suit under section 92 of the Code of Civil 
Procedure and that appeal is pending. 

This, however, does not exempt him from 
the liability to comply with the provisions 
of the decree, in the absence of any stay 
order from the Appellate Court We think 
that the Court below, on the facts laid 
before it, was within its. jurisdiction in 


directing the attachment of the judgment 
debtor’s property and was under the cir¬ 
cumstances justified in passing sjch an order. 
We propose to maintain that order with 
the following modifications. It will further 
be provided that the attachment will only 
continue in force until Lala Jai Narain complies 
with the provision of the decree in the matter 
of furnishing account and handing over any 
money which may be found due, provided 
that the attachment may be removed on Lala 
Jai Narain’s furnishing proper seourity, for an 
amount which we think it sufficient upon 
full consideration to fix at a sum of Rs. 50,000, 
to the satisfaction of the Court below, for 
his due compliance with any decree that may 
eventually be passed by this Court on the 
regular appeal Under all the circumstances 
we think it sufficient to leave the parties 
to bear their own costs in this appeal, 
subject to this provision, that the costs of 
the respondents, including the fee certified 
by their Advocate, may be paid out of the 
trust funds. 

We may note that one of the difficulties 
we have had in dealing with this appeal 
has been the absence of a formal order in 
the Court below, and in our opinion such 
formal order ought to have been drawn up 
and its presence on the record would have 
been of material assistance to U9 

A ppea l dism issed. 


CALCUTTA HIGH COURT. 

Letter -i Patent Appeal No. 45 ok 1916 

March 20, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 

TIPAN PRASAD SINGH —Dr kenda nt_ 

Appellant 

versus 

RAMJI RAM— Plaintiff — 
Respondent. 

Landlord and tenant - Suspension of rent _ Dis. 

possession of tenant from portion of tenancu. 

The landlord's eviction of a tenant from a sub¬ 
stantial portion of the land of his tenancy leuds to 
a suspension of the entire rent due for the period of 
eviction, [p. 95, col. l.J 

Courts should be reluctant to relax this rule [p 
95, col. 1.] ** 
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Dhunput Singh v. Mahomed Kazim Ispahani , 24 C. 
296; 12 Ind. Dec. (n. s.) 8GI, distinguished. 

Godai Mol la v. Ai/it/iarfdi Howladar , 21 Ind. Cns. 
957; 18 C. L. J. 509, approved. 

Appeal against the decree of Mr, 
Justice Newbould, dated the 25th January- 
1916, in Appeal from Appellate Decree 
No. 434 of 1913. 

b AGTb material to the report will appear 
from the judgment of Newbould, J., 
which was as follows: — 

“This appeal arises out of a rent suit. 
The plaintiffs sued to recover rent from the 
defendant for 30 odd bighas of land at an 
annual rental of Rs. 215-5-0 for 12 annas hist 
of 1315, the whole of 1316 and the 12-annas 
hist of 1317. The defendant defended the 
suit on the ground that the land, for which 
rent was claimed, formed a portion of a 
larger holding from 27 odd bighas of which 
he had been dispossessed by the plaintiffs and 
that consequently he was not liable to pay 
any rent for the period during which he was 
dispossessed by his landlord from a part of 
his holding. He also pleaded that the suit, 
being one for rent of part of a holding, was 
not maintainable. The Munsif, who heard 
the suit, granted the plaintiffs a decree in full. 
On appeal before the learned District Judge 
of Patna, the plaintiff-respondent withdrew 
his suit for rent for the period subsequent 
to the delivery of possession to the plaintiff- 
appellant of the 27 odd lighas of land of 
which he had been dispossessed, that is, for 
the three kists of 1317, and the lower Appel¬ 
late Court granted him a decree for the re¬ 
mainder of his claim. Against this decree 
the present appeal has been preferred. 

The following is an account of the litiga¬ 
tion that has taken place between the parties. 
To prevent confusion I shall refer through¬ 
out to the parties, who are now represented by 
the present plaintiffs and defendant, respec- 
tively, as the plaintiffs and the defendant. 

In 189S the defendant-appellant, pur- 
cnased at a sale in execution of a decree a 
holding that had formerly belonged To 
Ambica Prasad Singh and others. The de¬ 
fendant obtained possession of these lands on 
the 19th May 1902. In the year 1899 the 
plaintiffs-respondents brought two suits for 
rent against the defendant-respondent, and 
others. The suit against the defendant was 
numbered 212. In this suit the plaintiffs 


claimed arrears of rent on account of a jama 
of Rs. 2/8 odd for 66 odd bighas of land. On 
the 22nd June 1900, the plaintiffs obtained a 
decree in this suit for a ama of Rs. 263 odd 
for 62 odd bighas of land and the decretal 
amount was paid by the defendant. In the 
other rent suit of 1899, which was numbered 
20t, the defendant disclaimed all interest in 
the lands and the suit was dismissed as 
against him and decreed against the other 
defendants with whom now we are not con¬ 
cerned. In execution of their decree in Suit 
No. 208, the plaintiffs-appella* ts on the 25th 
September 1902 dispossessed the defendant- 
respondent of about 27 bighas of land, which 
were part of the holding which was the sub¬ 
ject of Rent Suit No. 212. In 1904 there 
were proceedings before the Assistant Settle¬ 
ment Officer of Patna for the settlement of 
fair rents under section 105, Bengal Tenancy 
Act, in respect of a number of holdings in the 

plaintiffs-appellants’ estate. The defendant 
was then holding 30 odd bighas of land at a 
rental of Rs. 215 odd and he prayed that his 
rent should be reduced in view of the fact 
that there had been a decree in the area of 
his holding. The Assistant Settlement Officer 
held that there had been no reduction of 
the defendant’s holding by diluvion, encroach¬ 
ment or^ otherwise and disallowing the 
plaintiffs application for enhancement, he 
settled the existing rent as a fair rent. This 
decision of the Assistant Settlement Officer, 
dated the 25th May 1904, was upheld on 
appeal by the District and Special Judge of 
Patna on the 4th October 1504. An appeal 
to the High Court was dismissed, on the 
ground that no appeal lay, on the 13th 
March 1906. This case is reported as Ram 
BishenRaut v. Raja ram (1). Before this 
litigation in connection with the settlement 
proceedings was concluded, the defendant 
brought a suit for recovery of possession of 
the 27 odd bighas from wh : ch he had been 

dispossessed by the plaintiffs. The date, on 

which this suit was instituted, cannot be 
ascertained from the papers on the record. 
It was stated at the hearing of this appeal 
that it was instituted in 1901 but in the 
judgment in Rent Appeal No. 74/3 of 1911, 
it is mentioned that this title suit was 
brought after the decision of a rent suit on 

(1) 33 C. 832. 
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the 9th December 1905. Whatever may 
have been the date of institution, this title 
suit was decreed in the defendant’s favour on 
the 22nd December 1906 and this decision 
was affirmed by the High Court on the 24th 
June 1909 thereby? other litigation between 
the parties to which ray attention has been 
drawn was two rent suits, in which the 
plaintiffs obtained decrees for the rent as 
fixed by the Assistant Settlement Officer. 
The first of these was that already referred 
to, which was decided on the Sth December 
1905 and in this case the amount decreed was 
realised. The second was brought in 1908, 
that is, after the decision of the title suit! 
1 his suit was contested on the same ground 
that the present suit has been and the Munsif 
held that the plaintiffs had dispossessed 
the defendant from a substantial portion of 
his holding and would not recover rent for 
the remainder. Phis decision was reversed 
on appeal by the Subordinate Judge of 
Patna, and the plaintiff’s claim was decreed 
in full on the 22nd August 1911, The learn- 
ed Subordinate Judge held that the original 
entire jama had been divided viz., (1) one 
jama of Rs. 215 and odd for 30 bighas and 
odd and (2) another jama for the remaini/ g 
lands, possession of which was recovered by 
the plaintiff by his regular title suit. A 
second appeal to the High Court was pre¬ 
ferred against this decision. By consent of 
parties the Bench which heard the appeal, 
iletoher and Richardson, JJ., directed that 
the decree appealed from should be reversed 
in this manner. Execution for the amount 
of rent found to be due to the plaintiffs 

should not issue against the defendant until 

after the ascertainment of the mesne profits 
directed to be ascertained and paid to the 
defendant in his title suit. Their Lordships 
refrained from expressing either assent or 
dissent with the view of the lower Appellate 
Court that the jama had been divided into 
two. T his docree of the High Court is dated 
8th May 1915 and is subsequent to the deci¬ 
sion of the Munsif and District Judge in the 
present case. 

The important facts of the case resulting 
rom the litigation described above are as 
follows:—There was originally a holding of 

a c l ^j S ^ ari( t which was purchased by the 
e endant. After he had obtained possession 
he was dispossessed by his landlords, 


the plaintiffs, of about half the hold¬ 
ing. Subsequently the 30 odd bighas , which 

remained in his possession, were treated 
as a separate holding and assessed to a 
fair rent in settlement proceedings. After 
these settlement proceedings and on the 
basis of them, the landlord twice recovered 
decrees for rent against the defendant, it 
appears to me that these facts justify the 
decision of the learned District Judge that 
the plaintiffs are entitled to rent claimed 
by them up to the date when the defend¬ 
ant recovered possession of the land decreed 
to him in the title suit. The decision of 
the Assistant Settlement Officer assessing 
the 30 odd bighas of land to rent had the 
force of a decree and after that decision 
these lands must be regarded as a separate 
holding, at any rate until the defendant 
was restored to possession of the land from 
which he was dispossessed. 

But if these 30 odd bighas are re¬ 
garded as a portion of the original holding 
the defendant is, in my opinion, never¬ 
theless bound to pay rent to the plaintiffs. 

I cannot accept the contention of the 
learned Counsel for the respondent that 
the doctrine of non liability of a tenant 
for rent after dispossession by his landlord 
from a part of his holding is a 
doctrine of English Law that should not 
be extended to India. The doctrine has 
been repeatedly accepted by this Court, in 
1870 it was treated as an indisputable 
proposition of law in Kadumbinee Dossia 
v. Rasheenath Biswas (2). in 1913 the late 
Chief Justice sitting with Mookerjee, J., 
described it as a rule founded upon policy 
which they had no desire to relax: Godai 
Moll a v. Aminuddi llowladar (3). The 
leading case on the subject is Dhunput 
Singh v. Mahomed Kazirn Ispahani (4). This 
case, while it affirms the general rule on 
which the plaintiffs-appellants rely, also makes 
an exception which is applicable to the 
present case. In that case it was held 
that if the landlord s interference with the 
tenant’s enjoyment is in respect of only a 
certain portion of the dismissed land, the 
rent for which is sepirately assessed, there 
should be apportionment. In the case of 

(2) 13 W. U. 338. 

(3) 21 I nil. Gas. 957; 18 C. L. J. 509. 

(4) 24 C. 296; 12 luff Dec. (x. s.) 804. 
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Sarip Jan Bibi v. Aftabuddin (5) doubt was 
expressed at page 118 whether this exception 
could be defended in principle. But in the 
decision that such an exception exists to 
the general rule has never been overruled 
and I am bound to follow the decision in 
Dhanput Singh's case (4). The present case 
clearly falls within this exception and this 
is sufficient to support the decision of the 
lower Appellate Court. 

I, therefore, dismiss this appeal with 
costs.” 

Babu Monmotha Nath Roy , for the Appel¬ 
lant.—The appeal arises out of a suit for 
rent brought by the plaintiff-landlord against 
the defendant-appellant. The defence was 
that as the landlord evicted the defendant 
from a portion of the holding the rent 
was liable to be suspended. The suit has 
been decreed in all the Courts on the 
application of the principle laid down in 
Dhunpat Singh v. Mahomed Kazim Lspahani 
(4). I submit that the principle laid down 
in that case has been misconstrued. It 
cannot in any way support the contention 
of the plaintiff. The question for deter¬ 
mination is. Is the landlord entitled to 
realise the rent for the years 1315 to 1317 
B. S. ? That would depend upon one single 
fact, viz., was there any eviction of the tenant 
by the landlord from any part of the hold¬ 
ing. The finding is that the tenant was evicted 
by the landlord. So the rent of the holding 
is liable to be suspended, and the decree for 
rent should not have been passed. 

Babu Bejoy Kumar Bhaltacharjee for Dr. 
Vwarka Nath Mitter , for the Respondent.— 
The Courts below were justified in passing 
a decree for rent on the basis of the prin¬ 
ciple laid down in Dhuyiput Singh v. Mahomed 
Kazim lspahani (4). 

[Mookerjee, J.—That case is distinguish¬ 
able from the present case.] 

On the findings arrived at by the lower 
Courts the defendant cannot claim suspension 
of rent. 

The landlord, at least, is entitled to appor¬ 
tionment of rent; he can claim rent for 
that quantity of land of which the tenant 
has been found to be in possession. 

JUDGMENT.—This is an appeal, under 
clause 15 of the Letters Patent, against a 


judgment of Mr. Justice Newbould in a 
suit for arrears of rent. The plaintiff sued 
to recover rent from the defendant for the 
last three quarters of 1315, 1316 and the 
first three quarters of 1317. He subse¬ 
quently withdrew his claim in respect of 
the first three-quarters of 1317 with liberty 
to bring a fresh suit on the same cause of 
action. The District Judge overruled the 
contention of the defendant that the rent 
had been suspended by reason of eviction 
and decreed the claim for the last three 
quarters of 1315 and the whole of 1316. 
This judgment of the District Judge has 
been affirmed by Mr. Justice Newbould. 
The facts found may be briefly narrated. 
The defendant was a tenant under the 
plaintiff in respect of 57 bighas of land. The 
plaintiff dispossessed the defendant from 27 
bighas. In 1904 the defendant instituted a 
suit for recovery of possession on declaration 
that the disputed lands were included in 
his tenancy. In that suit an issue was 
raised, whether the lands were part and 
parcel of the tenancy of the present defend¬ 
ant or whether it was included in another 
holding alleged to have been purchased by 
the landlord at an execution sale. The 
Subordinate Judge found in favour of the 
tenant and gave him a decree for recovery 
of possession; on appeal to this Court, that 
decree was affirmed. The tenant executed 
the decree and obtained possession of the 
27 bighas on the 13th October 1909. In 
these circumstances there is, prima facie, no 
room for doubt that the rent remained 
suspended during the entire period of evic¬ 
tion, which includes the period for which 
rent is now claimed. 

The landlord, however, contends that inas¬ 
much as in a proceeding under Chapter X 
of the Bengal Tenancy Act, the Settlement 
Officer had assessed fair rent on the land 
in the occupation of the tenant after he 
had been evicted from 27 bighas , there was a 
severance of the tenancy; in other words, the 
tenant now held two tenancies, one of 30 
bighas and the other of 27 bighas. But the 
proceedings before the Settlement Officer 
could not have this effect, as no question of 
sub-division of the tenancy did or could arise 
before him; on the other hand, the effect of 
the decision of the High Court in 1909 
obviously is that there is still a tenancy of 57 


(5) 8 lnd. Cas. 30; 13 C. L. J. 115. 
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bighas and the defendant, on execution of that 
decree, is now in occupation of all the lands 
comprised therein. There is thus no escape 
from the position that the tenant remained 
evicted during the years in suit from a sub¬ 
stantial portion of the land of his tenancy 
and the inference is irresistible that the 
entire rent has been supended. Reliance, 
however, has been placed on behalf of the 
landlord on Dhunput Singh v. Mahomed Kazim 
Ispahani (4). That case has obviously no 
application to the circumstances of the 
present litigation. It affirms the proposition 
now well settled [ Chandra Kanta Dass v. 
Ramanath Barman (6), Rai Charan Sar 
Mazumdar v. Administrator-General of Bengal 
(7), Saroda P,osad Bhattacharjee v. Manmotho 
IS/ath Hitter (8\ Rasseswari Chowdhurani v. 
Sorendra Mohun Tagore (9)] that if there is 
interference by the landlord with the posses¬ 
sion of the tenant even in respect of a portion 
of the property there should be no apportion¬ 
ment of rent; but it also lays down that if the 
interference is in respect of only a certain 
portion of the demised property the rent 
of which is separately assessed, there should 
be apportionment. The present case is clearly 
not of this description. The decision in 
Dhunput Singh v. Mahomed Kazim Ispahani (4) 
contemplates cases where there are in essence 
two tenancies included in one lease and the 
tenant is dispossessed from the lands of one 
of these only. We may, in this connection, 
refer to the observations on this decision in 
the case of Saripjan Bibi v. Aflabuddin 
to; and Mohammad Zeaullah Miah v. SuklU 
annessa Bibi (10). We may add finally that 

we are entirely in accord with the opinion 
expressed by Sir Lawrence Jenkins, C. J., in 
the case of Godai Molla v. Aminuddi 
Howladar (3), that the Court should be 
reluctant to relax the rule that eviction of 

tenant by the landlord leads to suspension of 
the entire rent. 

The result is that this appeal is allowed, 
ie decree of the Court below set aside and 
the suit dismissed with costs in all the Courts. 


® 6 Ind. °as. 478; 11 C. L. J.591. 

W. N. 853 U<1 ‘ ° aS ' 169j 36 C * 856; 9 C * L - J - 57S * VS 

® f T I Vv, Cas - 371; 19 c * w - N - 8 7o. 

nmVr ld \ Ca8 - 105; 11 L * J - 601. 

^10) 5 Ind. Cas. 352; II C. L. J. 806; 14 C. W. 


Our judgment will in no way affect the 
order of the District Judge whereby the 
plaintiff was allowed to withdraw his claim 
in respect of 1317 with liberty to institute a 
fresh suit in respect of the same cause of 
action—indeed, that portion of the order of 
the District Judge was not assailed before us. 

Appeal allowed. 


x A liN A liKjrii COURT. 

First Civil Appeal No. 405 of 1915 

May8, 1917. 

Present:— Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

SHAM A PERSHAD SAH[ and another_. 

Plaintiffs —Appellants 

V6TSUS 

SHEOPARSAN SINGH and others_ 

Defendants—Respondents 

Court Fee, Act ( Vlt oj 1870), s. 7 (IV) (c)-Courf. 
fee—Declarator,J decree with consequential relief suit 
for—Plaintiff, duty of , to fix reasonable value'upon 
consequential relief—Court, interference by, where 
ridiculous value is fixed—Civil Procedure Code ( let V 
of 190S), O. Vll, r. 11 (b). V 

Where a consequential relief i.s sought in addition 

to a declaratory decree, the plaintiff is bound to fix 
upon the consequential relief a reasonable value. If 
lie puts upon the consequential relief a ridiculous 
value, then the Court must step in and fix a reason, 
able value for him. [p. 06, col. 1.] 

Umatul Datul v. Nauji Kuar, 6 C. L. J 497 . n r 
W. N. 705, relied upou. ’ 

Appeal from the decision of the Subordi¬ 
nate Judge, 1st Court, Mozaffarpore, dated 
the 21st May 1915. 

Rai Tribhuban Nath Sahai , for the Appel¬ 
lant. 

# 

Messrs. Chandra Shekhar Banergi anti Ganesh 
Dutta Singh, fer the Respondents. 


JUDGMENT.—In these two eases the ap¬ 
pellants are Mitakshara sons. They sought 
in two suits in the Court of the Subordinate 
Judge to set aside decrees made upon 
mortgages entered into by their father and 
to obtain possession of their individual 
shares in the joint family property. In one 
case they valued their shares in the joint 
family property at Rs. 11,000 and in the other 
oase at Rs. 5,400, the decrees sought to be 
set aside being for Rs. 11,647 in one case and 
Rs. 10,810 in the other. They averred that in- 
asmuoh as their suits were for reoovery of 
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possession of property, they were entitled to 
maintain them on payment of a Court-fee 
upon a sum equal to ten times the 
GDvernment revenue on the property. 

The learned Subordinate Judge differed 
from them and was of opinion that the 
Court-fee to be paid was to be calculated 
on the suit as a suit for a declaratory 
decree with consequential reliefs [section 
7, clause 4 (c), of the Court Fees Act]. He, 
therefore, declared that the consequential 
relief was obviously the total amount of the 
decrees and called for ad valorem fees upon 
the sum decreed in each case. This the 
appellants declined to pay, and appeal to 
this Court against the order made. 

Reliance is placed in appeal upon the 
decision of the Judicial Committee in Phul 
Kumar i v. Ohanshyam Mura (l). In 
that case nothing was decided save that a 
Court-fee of Rs. 10 is to be paid upon a 
suit to set aside an order of a Civil Court 
rofusing to release an attachment under 
section 283 of the Civil Procedure Code. 

Reliance is next placed upon the decision 
in Ganesh Bhagat v. S?rada Prasad 
Makerjee (2), in which it was held that 
in a suit to set aside a decree the valua¬ 
tion should be based upon the extent of the 
plaintiff’s interest in the decree. 

The later decision is no doubt in point, 
but the whole basis of the case-law upon 
the subject, beginning with Boidya Nath 
Adya v. Makhan Lai Adya (3) and 
exhaustively dealt with in Umatul Baiul 
v. Nauji Kuar (4), is that when a 
consequential relief is sought in addition 
to a declaratory decree, the plaintiff is 
bound to fix upon the consequential relief 
a reasonable value. If he puts upon the 
consequential relief a ridiculous value, then 
the Court must step in and fix a reasonable 
value for him. This rule is based upon 
section 54 of the old Code, now Order 
VII, rule 11 (6). Such a case must be dealt 
with on its own merits. In the case before 
us the plaintiff has actually valued the 
relief sought at Rs. 11,000 in one case and 

(1) 35 C. 202; 7 C.L.J. 30; 12 C. W. N. 109; 10 Bom. 
L R. 1; 5 A. L. J. 10; 17 M. L. J. 618; 2 M. L. T. 503; 
14 Bur. L. R. 41; 35 I. A. 22 (P. C ). 

(2) 30 Ind. Cas 111; 42 C. 370; 19 C. W. N. 895. 

(3) 17 C. 680; 8 Ind. Dec. (x. s.) 994. 

(4) 6 C. L. J. 427; 11 C. W. N. 705. 


Rs. 5,400 in the other. R*. . 11,000 

is obviously a reasonable valuation, nor 
can we sxy that R 3 . 5,400 is an un¬ 
reasonable valuation, in view of the fact 
that the decree was a decree upon a 
mortgage and that the whole of the mort¬ 
gaged property has been sold and that as far 
as we know from the written statement there 
is no other property but the mortgaged 
property which can be sold. We cannot 
allow the plaintiff to now turn round and 
say that if he had known that he would 
be made to pay an ad valorem Court-fee on 
the value which he put on the relief sought, 
he would have valued that relief less highly. 
We must direct that the Court-fee to be 
paid in these cases be the ad valorem Court- 
fee on Rs. 11,000 in one case and Rs. 5,400 

in the other. 

Payment of the deficit Court-fee in the 
lower Court must be made on or before 
the 15th of July. The record may be sent 
down at once. 

Case sent back. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 613 of 1916. 

March 6, 1917. 

Present: —Mr. Justice Shaii Lai. 
RADHA MOHAN— Receiver— 

Petitioner 

versus 

GHASI RAM and others—Debtor and 
Creditors—Respondents. 

Provincial Insolvency Act (III of 1914J, 6*. 46— 
“Aggrieved person", meaning of — Receiver , whether 
“aggrieved person 

The words “person aggrieved” in section 46 of the 
Provincial Insolvency Act do not mean a man who 
is disappointed of a benefit which he might have 
received if some other order had been passed. A 
“person aggrieved” must bo a man who lias a legal 
grievance, a man against whom a decision has been 
pronounced which lias wrongly deprived him of 
something or wrongly refused him something or 
wrongly affected his title to something.[p. 97, col. 1.] 
A Receiver appointed by the Court under the 
Provincial Insolvency Act is not an aggrieved 
person within the meaning of section 46 of the 
Act and is, therefore, not competent to apply for 
the revision of an order annulling adjudication. 

[p. 97, col. 1.] 

Petition, under section 46 of Act III of 
1907, for revision of the order of the 



INDIAN CASKS. 


97 


Voi. XLI] 

HARDATAL MAHTON V. WAZIR MAHTON. 
Additional District Judge, Delhi, dated the 

the 29th March 1916. reversing that of 
the Judge, Insolvency Court, Delhi, dated the 
31st January 1916, rejecting application. 

Mr. M. N. Mukerji, for the Petitioner. 

Rai Sahib Lala Moti Sugar, for the Ke- 

BP JUDGMENT.— The learned Additional 
District Judge has passed an order annul- 
ling the adjudication of insolvency of Ghasi 
Ram; and the only person, who opposed 
the said order and now files an application 
for revision, is the Receiver appointed by 
the Insolvency Court to realize the assets. 
The first question, which I have to deter¬ 
mine, is whether the Receiver is a person 
aggrieved within the meaning of section 46 of 
the Provincial Insolvency Act. Now, it is 
quite clear that the order of the Court 
below affects the Receiver only in so far 
as the amount of his commission for the 
work already done is concerned; and the 
amount was fixed at «s. 100 by an order 
of the first Court dated the 22nd February 
1916. He may have his remedy against 
that order, if he is dissatisfied with it, but 
1 do not think he can be treated as a person 
aggrieved qua the order of the lower 
Appellate Court annulling the adjudication. 

The words “person aggrieved do not 
really mean .a man who is disappointed 
of a benefit which he might have received 
if some other order had been passed. A 
“person aggrieved” must be a man who 
has a legal grievance, a man against whom 
a decision has been pronounced which has 
wrongly deprived him of something, or 
wrongly refused him something, or wrongly 
affected his title to something, rids hx parte 
Sidebotham, In re Sidebotham (1). Having 
regard to the circumstances mentioned above, 1 
am of opinion that the petitioner cannot be 
deemed to be a person aggrieved. I accor¬ 
dingly dismiss the application for revision 

with coats. ,. . i 

Application dismissed. 

(1) (1880) U Ch. D. 458; 49 L. J. Bk. 41; 42 L. 1. 
783; 28 W. R. 715. 


PATNA HIGH COURT. 

Second Civil Appeals No3. 625 and 792 

to 803 of 1916, 

May 21, 1917. 

Present:— Mr. Justice Chapman and 
Mr. Justice Atkinson. 

In No. 625 

HARDAYAL MAHTON and others— 

Appellants 

versus 

WAZIR MAHTON and others — 

Respondents. 

Bengal Tenancy Act (VIII B. C. of 1885), s. GO, 

object of—Landlord and tenant—Hint suit—Tenant, 
whether can plead right of third person to receive rent. 

Section 60 of the Bengal Tenancy Act must be strictly 
interpreted, for if it is not so interpreted, 
the object for which it was enacted will not be 
attained; that object being to coerce proprietors to 
register their names under the Land Registration Act . 
The object is of great importance for the efficient ad¬ 
ministration of land revenue, [p. 98, cols. 1 & 2.] 
Girish Chandra Chongdar v. Satisli Chandra Sarlcar, 
12 C. W. N. 622, doubted. 

Sddhu C ha ran Pul v. Rudhika Mohan Roy } 8 C. W. 
N. 695, relied upon. 

Appeal from a decision of the District 
Judge, Patna. 

Messrs. Muhammad Mustafa Khan and 
Ganesh Vutta Singh, for the Appellants. 

Mr. Bimla Gharan Sinha,ior the Respondents. 

JUDGMENT. 

Chapman, J.—These appeals arise out of 
seven suits for rent. The appeals are by 
the tenants. On the 9th October 1904 
one Narain Prasad executed a conveyance 
of certain villages to one Dhiraj Mahaic. 
Certain disputes arose between these two 
persons, Narain alleging that the conveyance 
was a fictitious conveyance. The result was 
that an agreement was executed on the 
13th July 1909 between Dhiraj Mabato 
and Narain Prasad. By this agreement 
Narain gave up his claim in respect of 
certain of the villages and Dhiraj made 
a conveyance of other villages to Narain 
in the name of one Parshad Narayan. This 
did not, however, terminate the dispute, for 
in November 1911 proceedings were instituted 
under section 145 of the Code of Criminal 
Procedure, which resulted in an order by 
the Sub-Divisional Officer of Behar placing 
Narain in possession of certain villages 
situated in the Behar Sub-Division. The 
heirs of Dhiraj Mahato then instituted a 
title suit for a declaration of their title, 
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which succeeded on the 30th March 1916. 
Against that decision Narain has appealed, 
and {here is a cross-appeal by the heirs of 
Dhiraj. The suits out of which these ap¬ 
peals arise were suits for rent in respect 
of lands situated in the Barh Sub-division 
which are, therefore, not covered by the 
order of the Sub-Divisional Officer of Behar, 
passed in November 1911. The plaintiffs 
are the heirs of Dhiraj. The tenants’ case 
was that they had paid the rents for the 
years in suit to Narain, and it has been 
found that in fact the tenants have failed 
to prove that they have made any such 
agreement. The suits have been held to be 
defeated by the provisions of section 60 of 
the Bengal Tenancy Act, to the effect that 
the tenants in such a case shall not be 
entitled to plead that the rent is due to 
any third person. The provision is very 
clear, as was pointed by Mr. Justice Geidt, 
in the case of Sadhu Charan Pal v. Radhika 
Mohan Roy (1), it was enacted in order to 
secure the complete registration of the names 
of all the proprietors. The contention before 
us is, that inasmuch as the plaintiffs suc¬ 
ceeded in their title suit on the 30th March 
1916, that is, subsequently to the judgment 
of the District Judge in appeal dated the 
28th February 1916, we should not take 
notice of that decision of the plaintiffs’ title 
and hold that the tenants were entitled to 
do what section 60 forbids, that is, to set 
up a title in a person who has not been 
registered under the Land Registration Act. 
The case of Girish Chandra Chcngdar v. 
Satish Chandra Sarkar (2) is relied upon 
for this purpose. That was a stronger case 
than the present one, for in that case 
the plaintiffs’ title had been determined by 
the Civil Court before the institution of 
the suit for rent. In the present case the 
question of title had not been determined 
until after the judgment of the learned 
District Judge in first appeal. With great 
respect to the learned Judges who decided 
that case, we have great doubt whether the 
case, was correctly decided. In our opinion 
section 60 must be strictly interpreted for 
if it is not so interpreted, the object for 
which it was enacted will not be attained- 
that object being to coerce proprietors to 

(1) 8 0. W. N. 695. 

(2) 12 C. W. N. 622. 


register their names under the Land Rt' 
gistration Act. The object is of great 
importance for the efficient administration 
of land revenue. The result is -that in 
this case we must hold that it was not 
open to the tenants to plead in defence 
that the rent was due to any person other 
than the plaintiffs who had their names 
registered in the Land Registration Act. The 
result is that these appeals are dismissed with 
costs. 

Atkinson, J.— I agree. 

Appeals dismissed. 


PRIVY COUNCIL 

Appeals from Tue Madras High Court. 

May 3, 1917. 

Present :—Lord Buckmaster, Lord Parker of 
Waddington, Lord Parmoor, 

Mr. Ameer Ali and 
Sir Walter Phillimore, Bart. 

KANDUKURI BALASURYA PRASADHA 
ROW and another—Plaintiffs— Appellants 

V6TSUS 

The SECRETARY of STATE for INDIA in 
COUNCIL— Defendant—Respondent. 

Madras Irrigation Cess Act (VII Mad. of 1865), ss, 1, 
2 —Water cess—Irrigation-Permanent Settlement — 
Extent of zemindar’s or inamdar’s right oj user under 
engagements with Government—River or stream belong¬ 
ing to Government—“Free of separate charge”— 
Madras Land Encroachment Act (III Mad. of 1905), s. 
2 — “Standing and flowing water ” 

The Government claimed under the Madras Irriga¬ 
tion Cess Act to levy water cess upon permanently 
settled lands (zeraiti and inam) in so far as the user 
of Government water for irrigation exceeded the 
user at the time of the Permanent Settlement, 
whether in respect of the area irrigated or in respect 
of the fact that two crops were raised instead of one: 

Held, (1) that the effect of the Permanent Settle¬ 
ment was to vest the then existing irrigation chan¬ 
nels in the zemindars through or within whose zemin- 

daris the same respectively passed or were situate- 
[p ill, col l.] 

(2) that the right of user from such irrigation 
channels which passed by the Permanent Settlement 
could be measured only by the physical conditions 
existing at that time, and not by the extent to 
which the water was in fact used: and that assum¬ 
ing that the river with which the channels 
connected belonged to the Government, the zemin¬ 
dar's right of taking water from it was limited only 
by the size of the channels and the nature of the 
sluices and works by which water was diverted from 
the river into the channels. The Government could 
»ot complain if the amount of water taken was 
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within this limit. Once the water was lawfully 
taken into the channels, Government had nothing 
further to do with the matter, [p. Ill, col. 2.] 
Whether or not there are other cases which the 
first proviso to section 1 of Madras Act VII of 1865 
was intended to meet, it at least covers the case of 
engagements with the Government arising out of the 
Permanent Settlement. If by virtue of such settle¬ 
ment a zemindar is entitled to take and use water 
from any such source of supply as mentioned in the 
Cess Act and this right is part of or appurtenant 
to the property in respect of which he pays a single 
jama or peishcush, no cess can be levied under the 
Act in respect of the water which he is so entitled 
to take and use. [p. 107, col. 2.] 

Semble .—The second proviso to the section is 
intended similarly to safeguard the ryots’ ^ rights 
under the periodical temporary settlements, [p. 107, 
col. 2.] 

Consolidated appeals from a decree of 
the Madras High Court, dated the 9th Sep¬ 
tember 1910, reported as 8 Ind. Cas. 67, con¬ 
firming one and modifying two decrees of the 
District Judge, Ganjam. 

FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. The 
suits out of which the appeals arose were 
brought by the appellants to recover monies 
claimed by the respondent as water cess and 
paid by their predecessor under protest. 
The suits were dismissed by the first Court, 
whose decision was confirmed (with modifica¬ 
tions in two cases) by the High Court. The 
judgment of the latter Court, which contains 
a fuller statement of the facts, is reported as 
Kandukuri v. Secretary of State (1). 

Mr. Upjohn , K.C. (with him Sir \V. Garth), 
for the Appellants.— The Act under which 
Government claim to make these charges was 
passed in 1865, but it is only reoently that it 
has been sought to apply it in this way; and 
then only under a misinterpretation of Madras 
Act III of 1905. Government have acted on 
the view that section 2 of that Act gives 
them a right to water itself. The High 
Court have adopted this view: they say so 
far as this case is concerned, the provisions of 
section 2 amount to a declaration that sub¬ 
ject to easement and usual rights of other 
landholders, all standing and flowing waters 
which are not the property of any one else 
are the property of the Government”. The 
High Court have overlooked the fact that the 
section is only intended to deal with the bed 
of standing and flowing water: all that it 

vests in Government is the bed. Section 1 

(1) 8 Ind. Cas. 67; 34 M. 295; (1910) M. W. N. 
595; 20 M. L. J. 623; 8 M. L. T. 389. 


and other sections of the Act support this 
view. Flowing water cannot be the subject 
of property except by an Act of the Legis¬ 
lature, but the High Court’s construction of 
section 2 treats zemindars as possible owners 
of it. The Act contains no other provisions 
as to water and no penalties to enforce 
Government’s right to “standing or flowing 
water.” The words “standing and flowing 
water” merely sweep in other things than 
rivers, streams and water-courses” and 

’ j j 

they are followed by the words and all 
lands.” 

[Sir Walter Phillimore. —In old 

conveyances “all waters” was inserted to 
mean beds of other waters than specified ] 

The title and preamble of the Act show 
that it is merely a declaratory Act as to land. 

I submit that the alleged right of property 
in the water claimed by the respondent does 
not exist. The law of India as to water 
rights is in general accordance with the law of 
England, which does not recognise any suoh 
right and the authorities cited in the Indian 
oases are mainly English. Eameshur Pershad 
Narain Singh v. Koonj Behari Pattuk (2); Kali 
K is ten Tagore v. Jodoo Lai Mullick (3); 
Perumal v. Ramasami Chetti (4); Debi Pershad 
Singh v. Joynath Singh (5), referred to. 

The Indian Easements Act of 1882 (Act V 
of 1882) is de3laratory of the common law: 
vide section 7, illustrations (/) to (;). 

In addition to claiming a right of pro¬ 
perty in the water itself, Government relies 
upon its general right and duty as Sovereign 
to regulate matters of irrigation. I am not 
concerned to deny this right or duty: but I 
submit that it does not extend to empowering 
Government to interfere with the legal rights 
of private individuals, whether these latter 
are owners or tenants: Ponnusami Tevar v. 
Collector of My dura (6); Krietna Ayyan v. 
Vweatachella Mudali (7); First Assistant 

(2) (1879) 4 A. C. 121; 6 I. A. 33; 4 C. 633; 3 Sar. 
P. C. J. 856; 3 Ind. Jur. 179; 2 Shome L. R. 194; 2 Ind. 
Dec. (n. s.) 402. 

(3) 6 I. A. 190; 5 C. L. R. 97; 4 Sar. P. C. J. 61 
(P.C.). 

(4) 11 M. 16 at p. 22; 4 Ind. Dec. (n. s.) 11. 

(5) 24 I. A. 60 at p. 68; 24 C. 865; 1 C. W. N. 401 \ 

7 M. L. J. 120; 7 Sar. P. C. J. 202; 12 Ind. Deo. (n. m.) 
1245 (P.C.). - 

(6) i M. H. C. R. 6 at pp. 11, 12, 19, 22, 25. 

(7) 7 M. H. C. R. 60 at p. 64. 
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Collet-tor of Nasik v. Shamji Dasrath Patil (8); 
Ramachandra v. Narayanasami (9); Sankara - 
vadivelu Pillai v. Secretary of State 
(10), Ambalavana Pandara SannatJn v. 
Secretary of State (11), Peacock’s Ease¬ 
ments in British India (2nd Edition, 
1909j, pages 113, 114. 

Madras Act VII of 1865 does not apply to 
a case like this but only to cases where 
Government undertakes a scheme of irriga¬ 
tion for the benefit of the public. Here the 
Government merely came in as one of several 
landholders, and what it did was done by it 
as landlord for the sake of its own tenants. 
The Act only refers to channels constructed 
by the Government as Government, and does 
not include any channel which the Govern¬ 
ment made by arrangement with its tenants 
for their benefit. The channels here were 
not, so far as the evidence goes, made by 
Government at all: and the repairs were made 
by the zemindars as well as by Government. 

Section l of the Act contains a proviso that 
it is not to interfere with any engagement by 
which the zemindar is entitled to irrigation 
free of separate charge. I submit that it is 
not a proper inference from the facts admitted 
and proved that Government only granted the 
right of irrigation to the extent that the land 
was then being cultivated. It is conceivable 
that the area cultivated might be increased 
without taking more water: is it said this 
cannot be done without paying cessH 

[Lord Parmoor,— The Government engage¬ 
ment may be to give you no more than 
the quantity of water required to irrigate 
so much wet land.] 

That is quite possible a priori : but in 
measuring the extent of the engagement 

it is necessary to look at the state of things 

at the time of the grant and what happened 
after the grant. 

I submit that from the facts and terms 
of the grants to the zemihdat , and from 
the further fact that no attempt was made 
to charge these cesses till quite recently, 
there should be inferred a grant to the 


(6) 7 B. 209; 4 I ml. Dec. (x. a ) 141. 

(9) 10 AI. 333; 2 M. L. J. 279; 5 Ind. Dec. (x. s.) 

<H)) 28 M. 72; 15 M. L. 32. 

(11) 2b M. 039; 10 M. L. J.251. 


zemindar of as much water as he could get, 
subject to his not prejudicing the rights 
of other persons having similar s an ads: 
and that Government did not grant only 
so much water as was required for the 
land then being cultivated. Further, even 
if Government did not contemplate an ex¬ 
tension of the land cultivated, the law is that 
the owner of a dominant tenement with a 
right to a flow of water can use that flow 
for any purpose connected with his tene¬ 
ment. 

The preamble to the Act states that 
Government had just completed large irriga¬ 
tion works in certain Districts: and that 
it is right and proper Government should 
get a return on account of the increased 
profits derivable from lands irrigated by 
such works. The provisions of the Act 
should be construed accordingly. It does 
not apply when the irrigation channels were 
neither constructed by nor belong to Govern¬ 
ment. I he mere ownership of part of the 
irrigation works is not sufficient to bring 
it into operation: there must be a com¬ 
plete work of irrigation constructed by 
Government for the public benefit. Here 
Government did not get the ownership even 
of parts of the channel till after the settle¬ 
ment: and such expenditure as it incurred 
was for the benefit of its own estates. 

Constructed ’ in section 1 must apply 
to ‘channel, tank or work.” “From” in the 
same section ^connotes a source ; it is not 
the same as through.” The channels here 
do not belong to Government, nor were 
they constructed by Government. No case 
has been put forward under section 1 (b): 
nor has the opinion of the Revenue Officer, 
therein mentioned, been proved. The pro¬ 
visions in section 1 (6), which were intro¬ 

duced by Act V of lyOO, support the view 
that clause (a) only applies to an entire work 
of irrigation. 

It was the policy of Government, as laid 
down by- Regulation XXV of 1802, to 
promote the progress of agriculture” by 
fixing the revenue in perpetuity: it woull 
be against such pjlicy to amerce the zemindar 
for raising a second crop. 

An easenunt passing by an implied grant 
is not restricted t) what is naesssary for 
the u3o of the toaomant ceayayel: it h 
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enough that it is convenient for that use: 
Watts v. Kelson (12). Reference was also 
made to Secretary of State v. Perumal Pillai 

(13) ; Chidambara Rao v. Secretary of State 

(14) ; Indian Easements Act, 1882 (Act V 
of 1882), section 13; Maria Susui Mudaliar 
v. Secretary of State (l5); Lutchimee Doss v. 
Secretary of State (16); Secretary of State 
v. Suami Nautheswarar (17) and Secretary 
of State v. Ambalavana Pandoras innidhi 
(18) (now under appeal). 

Sir W . Garth followed and pointed out 
that the expenses of repairing the channels 
were not borne exclusively by Government 
as had been suggested, but that the 
zemindars contributed. 

Mr. P. 0. Laurence, K. C. (with him Sir 
Erie Richards , K. C., and Mr. Kenworthy Brown), 
for the Respondents.—In India the main p iblic 
user of water is for irrigation: in England for 
drainage and navigation. Hence a Customary 
Law has grown up in Madras (and perhaps 
in Bombay also) that Government lias a 
right to regulate and dispose of the water 
of rivers for irrigation. The right is a 
right to take away the water and dispose 
of it for the benefit of non-riparian land. 
The Act of 1905 did not make new law. The 
ownership of rivers and streams lias always 
been in the Government. The Act of 1865 
was passed on that basis. The English Law 
of riparian ownership had been applied to 
that right, but its application is limited. 

Government recognise that rights, not to 
the water itself, but to the U9e of the 
water, can be acquired by riparian owners. 
Three main rights have been establisl*&d, 
qualifying the general right of Government 
to flowing water. 

1. The right of ryots under Government 
to have a supply of water for their irriga¬ 
tion; limited by this, that so long as Govern¬ 
ment gives them the customary amount it can 
be given from any channel. 

(12) (1871) 6 Ch. App. 166 at p. 175; 40 L. J. Ch. 
126; 24 L. T. 200; 10 W. H. 338. 

(13) 21 M. 270 at p. 282; 11 M. L. J. 117. 

(14) 26 M. 06. 

(la) 14 M L. J. 3)0. 

(10) 3 Ind. Cas* 456; 32 M.45P; 6 M. L. T. 242; 19 
M. L. J. 470. 

(17) 6 Ind.Caa. 130; 34 M 21; 7 M. L T. 407; 20 
M. L. J. 765; (19.0) M. \V. N. 405. 

(18) 8 Ind. Cas. 35/; 31 \1 33a; 9 M.L,.T. 47; (1911) 
1 Af. W. N. 1 9. 


2. The natural right of the riparian 
owner to the use of the water adjoining 
his land—not qua owner of the bed, but by 
being in contact with the water. 

3. Easement rights, which may be ac¬ 
quired by persons using water for ex¬ 
traordinary purposes as against the riparian 
owners, both above and below, to use so 
much of the water as to damage them. 

But these rights do not in any way 
destroy the right of Government to the 
property in the water; they are something 
like the right to dig gravel on another man’s 
land. 

It is strange to us that there should 
be ownership of water running from one man’s 
land to another’s but such is the law of 
India. 

[Sir Walter Phillimore. —Flowing 
water may be compared to an animal ferae 
naturae , which is only the subject of owner¬ 
ships when kept within bounds. | 

[Mr. Ameer Ali. —Government took away 
all the water of the Sone and turned it into 
their own canal.] 

[Sir Walter Phillimore. —Could they 
do that without an Act of Parliament?J 

Yes. 

[Lord Bcckmaster—I f your view is correct, 

all the discussion as to the ownership of 
the Vainsadhara river becomes unnecessary. 
Everybody who uses the water, whether it 
comes from a channel or from anything 
else, will have to pay for it, not because 
it comes from the channel but because it 
is the property of the Government]. 

That is my proposition. Government have 
contended for centuries that they own 
the water, and Act III of 19J5 says so in 
so many words. The right of the English 
riparian owner to have the whole flow 
past his land is inconsistent with the right 
of Government, always allowed in India, to 
stop or dam or divert the water. 

Even Act VII of 1865 contemplated owner¬ 
ship of running water. A river is a natural 
stream. ‘ Natural stream” is defined in the 
Indian Easements Act, 1882, section 7, 
Illustration (i) (Fxpla ation). Stream” was 
inserted in section 1 of Act VII of 1865 
after “river” to indicate that the body of 
water only was intended, not necessarily 
the bed or banks. The water belongs to 
G jvernment quite irrespective of the hod of 
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the river: Robert Fischer v. Secretary of 
State (19). 

Whether or not this was so before 1905, 
Act 111 of that year puts the matter be¬ 
yond doubt. It recognises the ownership of 
towing and standing water. The owner¬ 
ship of flowing water cannot be shown to be in 
any one else, so it must be in the Govern¬ 
ment. 

[Lord Buck master.— But it must be as¬ 
sumed appellants have acquired the right 
to take the water and if that be so, the Act 
of 1905 would not apply]. 

Easement rights do not destroy the right 
of property. Till the water is taken, the 
property in the whole is in Government. 
The right to take limits the owner’s right. 

[Sir Walter Phillimore.— The whole 
cake is the Government’s', the slice out of 
the cake must be proved. Government may 
be entitled to charge for the water even 
though the other man may have the right 
to take it.] 

Act VII of 1865 applies, whether or not 
the person taxed is entitled to take or could 
be prevented from taking. It was not till 
1900 that the ryots were excepted. It was 
for this very reason that the proviso was 
inserted that the cess should not apply 

when the engagement gave a right to take 
free of charge. 

When the Act of 1865 refers to a river 
or stream belonging to Government, the 
right intended is the right not to the bed 
but to the paramount control. It is the 
right of administration. 

Three propositions were established by 
Robert Fischer v. Secretary of State (19):_ 

1. Riparian owners cannot recover from 
Government without proof of damage. 

2. The rights of Government are higher 
than those of private owners. 

3. The rights of Government are irrespec¬ 
tive of the right to the bed. 

Whenever Government controls the dis¬ 
tribution, the stream (tank, etc.,) “belongs 
to” Government. 

Since the decision under appeal there 
have been two further oases on this very 
point:— Secretary of State v. Kannepalli Jana - 

kiramayya (20), on appeal from the iudg- 

(19) 2 Ind. Cas. 325; 32 M. 141 at p. 160; 5ML T 

149; 19 M. L. J. 131. ' * 

(20) 30 Ind. Cas 609; 29 M. L. J. 389; 2 L W 763- 
18 M. L. T. 277; (1915) M. W. N. 671. 


ment reported as Secretary of Statev. Kannepalli 
Janakiramayya (21) and Secretary of State 
v. Maharaja of Bobbili (22). 

[Lord Parmoor. —The Act of 19C5 re¬ 
cognises ownership of flowing water in 
private hands as well as in those of Gov¬ 
ernment It may give Government a right 
subject to other existing rights of private 
individuals.] 

Plowing water in a natural stream may 
conceivably be granted by Government to 
a private pereon: Fitzhardinge {Lord) v. Bur - 
cell (23). 

But in India, except by grant from Gov¬ 
ernment, there can be no such ownership 
in private persons 

[Lord Parker.—I f the right to use the 
water depends upon ownership, there is no 

reason why it should not pass under the 
grants.] 


I put it on the ground of prerogative 
right. In India it is the duty of Govern¬ 
ment to control the distribution of water. 

[Lord Buckmaster. —There is no authority 
on the construction. of section 2 of Act III 
of 1905, but if it does not vest the pro¬ 
perty in flowing water in the Government, 
what does it mean?] 

I submit it is conclusive. 

[Lord Parker.— If Government’s right 
were a matter of ownership, it could pass 
by the grant —if of prerogative, it could not: 
your position may be better if it were not 
a matter of ownership ] 

If on the proper construction of the Act 
the ownership of the flowing water in a 
river is confined to oases where Govern¬ 
ment owns the bed, then on the evidence 
three out of the four channels in question 
took off from points where the river was 
on Government land. 

As to the alleged engagement by which 
the zemindars are said to be protected, it is 
material to consider the original frame of 
Act \ II of 1865. Originally, the cess was 
charged on ryots although they were entitled 
to water. By the revenue system of Madras, 


V A ^ AUU. I i o l 




L J. 365; (1913) M. W. N. 225. 

( 22 ) 32 Ind. Cas. 279; 30 M. L. J. 163; 19 M. L 
6; 3 L. W. 119; (1915) M. W. N. 1025. 

(23) (1908) 2 Ch. 139; 77 L. J. Ch. 529; 99 L 
164; 72 J. P. 276; 24 T. L. K. 564. 
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the tax is imposed on the user of the water, 
whether that user is of right or not, unless 
the land falls within the second proviso 
to section 1: Baden Powell’s Land Tenures, 
Volume III. 

It follows that the engagement of Gov¬ 
ernment with the zemindars, which exempts 
them from liability to pay cess, must be 
an engagement to give water free of tax 
The peiehcush being fixed, the zemindars were 
in the same position for all time as ryots 
are for the period between settlements. The 
measure of their user must be the same. 
My submission is that Government have to 
supply free so much and no more water 
as was supplied at the time of the Per¬ 
manent Settlement. The peisheush fixed at 
the Permanent Settlement represented the 
assessment due for only one crop: it does 
not exempt the zemindar from water rate 
in respect of the second crop. 

[Lord Parker —If the tax was fixed on the 
produce of one crop, then any new crop that 
name in after the Permanent Settlement 
would not be assessable. If your construc¬ 
tion of Act VII of 1865 would make it 
violate the Permanent Settlement, that is a 
very strong reason for adopting another 
construction.] 

In Secretary of State v. Perumal Pillai 
(13) the claim of Government to levy 
water rate in respect of a second crop 
was disallowed only because the water came 
from the zemindar s own tank: the judgment 
recognised, however, that the cess would be 
payable if the water were shown to belong to 
Government: Secretary of State v. Perumal 
Pillai (13). In the present case the water 
was supplied from a Government source. 

[Lord Bocx master. —The PermanentSettle- 
ment is for the object of ensuring the best 
possible use of the land.] 

Yes, in a limited sense. 

[Lord Bocimaster. — I should say in an 
unlimited sense; that is what it was for. 
Fir'd you find all sorts of things exempted, 
e. g , professional income: then you get the 
man encouraged to increase cultivation and 
promise that his profit shall not by any 
means be taken away. Now you seek to 
tax the means by which he improves the 
property.] 


[Sir Walter Phillimore.—Do you say 

they are taking more water ?] 

Yes, there are concurrent findings of fact. 
[Lord Buckmaster.— The findings are that 
there is more irrigation, not that more water 
is taken. The two are totally different. Your 
case is that he is using the water for a more 
extended object: it does not in any way 
depend on the volume of water.] 

There was more land irrigated, and more 
water used for irrigation. The question is 
what irrigation they had, not what wa9 the 
volume of water flowing through the channels. 

Even allowing that there was an implied 
engagement in the sanads that the zemindais 
should have water for further cultivation, 
there was no such engagement that they 
should have it free of charge. There is no 
express exemption from future taxation. 

[Lord Boctmaster.—A ccording to you this 
land has never been exempt from taxation, 
but Government have not thought (it to levy 
the tax.] 

There is no evidence that the peisheush , 
at the settlement of the Northern Sircars in 
1SG3, was fixed so as to include future ex¬ 
tensions of cultivation. It was fixed on the 
produce, and was a share of the produce. 

(Reference was made to the Fifth Report, page 
G and to the Instructions to Collectors No. 17 
in Appendix 18 to that Report). 

The onus is on a person claiming under a 
sanad to show that any land is included in it, 
and he has to show that the land has been 
assessed. Canals were never assessed. The 
permanent land tax did not include free of 
charge any water that was not being delivered 
at the time of the Permanent Settlement. 
The tax was calculated on so much wet land 
and so much dry—possibly on so much land 
with second crop. 

The sanad certainly does not include the 
bed of the river and probably does not in¬ 
clude the channels. The onus is on the other 
side to show that it does: Jagadindra Nath 
Roy v. Secretary of State (24). 

The zemindar had no title prior to the 
Permanent Settlement: and it was only those 
lands which were revenue bearing at the 
time of the settlement which were confirmed 
to him: there was no conveyance. 

(24) 30 I. A. 44 at p. 52; 7 C. W. N. 193; 30 C, 291; 
6 Bom. I.. B. 1; 3 Sar. P. C. J. 412 (P. C.). 
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[Lord Buck-master.— The whole point of 
the Permanent Settlement was that the 
zemindar might improve his land and in¬ 
crease cultivation without paying more. To 

make dry land wet may be equivalent to 
taking in fresh land.] 

The water cess does not come under the 
head of land tax at all. I admit that for 
current wet land it would be double taxation 
to put on the cess, but it is not so with land 
hitherto dry. 

[Lord Buckmaster.- But the potentialities 
of the dry may have been taken into account. 
There was to be no increase in the fixed 
jama, whatever change or improvement took 
place. You do not tax the water, you tax 
irrigation by the water, therefore, you tax the 
land.] 

[Mr. Upjohn.— The tax is in terms 
levied on the land.] 

^ It is a perfectly new form of taxation. 

1 he land tax is assessed on the produce: it 
was taken on the produce of each year. The 
water rate is distinct. 


ETARY OF STATE. 


In so far as the inam lands are concerned, 
appellants sue as inamdars , not as zemindars. 
Inam lands were excluded from the Perma- 
nentSettlement: they are outside the zemindari. 
The Government or previous Sovereign had 
parted with the inam lands, and their only 
interest was that they were owners of the 
quit rents. A channel within an inam grant 
will not belong to the inamdor unless specially 

granted: Ambalavana Pandna Sannathi v. 
Secretary of State (11). 

^ aCKMASTEP * ' The Judges there say 
the channels were not granted but the wells 

were: I cannot see it myself. Possibly it 
may be that an inam grant leaves Govern¬ 
ment the reversion, and in the case of 
zemindari nothing is left.] 

If a river belonging to Government only 
means so much of the river of which Gov¬ 
ernment owns the bed, I am still within 
sub-section (a) of section 1 of Act VII of 
1S65 as to three of the channels, which all 
take off where Government owns the river 
bed. The case of the Mobagam channel is 
different. In England the law is that half 
of the bed of the river passes by a grant of 

the riparian land: Non constat t£at this is so 
in India. 

[Mr. Upjohn referred to the pleadings, 


This point is not open to them, no issue was 
raised and it is a question of fact.] 

It depends on the presumption that half 
the bed belongs to the riparian owner: that is 
a question of law. It has never been laid down 
that such a presumption applies in India. 
In the case of big rivers grave doubts as to its 
application were expressed by Lord Hob- 
house in Z? amalakshmamma v. Collector of 
Godavari (25) and the subject is discussed 
at length in Srinafh Roy v. TJinabandhu Sen 
(26), where Lord Sumner doubted whether 
English Law was applicable to rivers 
generally. 1 submit that it does not apply 
and that it is not proved against me that 
the bed of the river does not belong to 
Government even where the Mobagam 
channel breaks off. 

Sir Richards , K. 0., followed.—The 
Government gave a user limited in extent. 

*1 he Settlement of the .Northern Sircars is 
described in Baden Powell’s Land Systems, 
Volume III, pages 6,7,17, 128. The purchas¬ 
ers of haveli lands were not in the position of 
the Bengal zemindars . In Southern Madras 
there were no zemindars , and the attempt 
to create them failed. Hence the ryotwari 
system was introduced, under which the 
individual ryots were settled with. The 
settlement with the zemindars in the Northern 
Sircars was on the same principle. The 
sanads given to them were not a grant of 
full water rights (Reference was made to 

the Standing Orders of the Board of Revenue, 
1913, Volume 1.) 

The evidence shows that appellants have 
used more water than they did in the past. 
There are concurrent findings to this effect. 
Further, the matter is one as to which they 
have special knowledge, and the burden of 
proof is on them: Indian Evidence Act (I of 

1872), section 106. 

As to the inamdars , the rights of the 
actual cultivators were not affected by the 
Permanent Settlement with the zemindars , 
Regulation IV of 1822. If, therefore, the inam - 
dars rely upon any “engagement”, it must 

(25) 26 I. A. 107 at pp. 11], 112; 22 M. 464; 1 Bom. 

L. R. 696; 3 C. W. N. 777; 7 Sar. P. C. J. 534; 8 I,id. 

Dec. N. s ) 332 (P. 0.). 

(26) 25 Ind. Cas. 467; 41 I. A. 221; 18 C. W. N. 
12 \, : (1914) M. W. N. 654; 1 L. W. 733; 16 M. L. T 
319; 12 A. L. J. 1193; :0 C. L. J. 385; 16 Bom. L. R. 

901; 42 C. 459 (P. 0.), ^ 
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be an engagement made not at the Per¬ 
manent Settlement, but at that of 1888. 

Mr. Upjohn, K. G., replied. 

JUDGMENT. 

Lord Parker op Waddington.— These are 
consolidated appeals from a decree of the 
High Court of Madras, dated the' 9th 
September 1910, and made in three actions, 
in each of which Kandukuri Maha Laksh- 
mamma (who has since died and is now 
represented by the appellants) was plaintiff 
and the Secretary of State for India was 
defendant. The plaintiff sought in each 
action to recover from the Secretary of 
State monies paid under protest in respect of 
water cesses which the Government of India 
had levied under the Madras Aot No. VII of 
1865, as amended by the Aot No. V of 1900. 
The point to be determined was the right 
of the Government to levy these cesses. 
The cess the subject-matter of the first 
action was levied in respect of water used 
for the second crop on zeraiti lands, part of 
the estates of Urlam and Devadi, of which 
the plaintiff was owner. Devadi was 
originally part of Urlam, and is hereinafter 
included in the expression ‘ the Urlam 
Estate” or “the Urlam zemindari” . The 
cess the subject of the second action was 
levied in respect of water used for (1) 
the first crop on so much of the irrigated 
zeraiti lands belonging to the Urlam Estate 
as the Government alleged to be in excess 
of the area so irrigated at the time of the 
Permanent Settlement; (2) the first crop on 
so much of certain inam lands situate 
within the Urlam Estate, and of which 
the plaintiff was the inamdar , as the 
Government alleged to be in excess of the 
mamul or customary wet at the dates when 
such inam lands were respectively original¬ 
ly granted or subsequently settled; (3) the 
second crop on the whole of such inam lands. 
The cess the subject of the third action 
was levied in respect of water used both 
on zeraiti and inam lands for all the pur 
poses above mentioned with respect to the 
cess the subject of the second action. It may 
be mentioned that the plaintiff succeeded 
in the High Court on the issue as to the 
Government’s right to levy a cess in 
res pec • of water used for the second crop 
on all the inam lands except those situate 
in the village of Venkatapuram. The 


Government has not appealed to His Majesty 
in Council. It would seem, therefore, that 
the questions their Lordships have to decide 
are the following: First: Is the Govern¬ 
ment entitled under the Act to levy a cess 
for water used for the second crop on 
zeraiti lands parcel of the Urlam Estate? 
Second : The same question as to inam 
lands in the village of Y^enkatapuram. 
Third : Is the Government entitled under the 
Act to levy a cess for water used for the first 
crop on so much of the zeraiti lands parcel of 
the Urlam Estate as may be in excess of 
the area of such lands irrigated at the 
time of the Permanent Settlement? Fourth: 
Is the Government entitled under the Act 
to levy a cess for water used for the first 
crop on so much of the inam lands within 
the Urlam Estate as is in exoess of the 
area of such lands irrigated at the respective 
dates when these inam lands were originally 
granted or subsequently settled? In order 
to answer these questions their Lordships 
must, in the first instance, examine the provi¬ 
sions of the Act itself. 

The Act is intituled “An Act to enable 
the Government to levy a separate cess 
for the use of water supplied for irriga¬ 
tion purposes in certain cases.” It recites 
that in several districts of the Madras Pre¬ 
sidency large expenditure out of Government 
funds has been and is still being incurred in 
the construction and improvement of works of 
irrigation and drainage to the great advantage 
of the country and of proprietors and tenants 
of land, and that it is right and proper that 
a fit return should in all cases alike be 
made to Government on account of the 
increased profits derivable from lands 
irrigated by such works. By section 1 of 
the Act as amended by the Madras Act No. V 
of 1900, it is provided (inter alia ) that 
whenever water is supplied or used for 
purposes of irrigation from any river 
stream, channel, tank or work belonging to or 
constructed by Government, it shall be 
lawful for the Government to levy at 
pleasure on the land so irrigated a separate 
cess for such water, and the Government 
may prescribe the rules under which, and 
the rates at which, such water cess as 
aforesaid shall be levied, and alter and 
amend the same front time to time. Then 
follow two provisos, the first for thq 
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protection of zemindars , inamdars , or any 
other description of landholder not holding 
under ryotwari settlement; and the second, 
for the protection of landholders under 
ryotwari settlement. Under the first pro¬ 
viso, where a zemindar , inamdar , or other 
landholder not holding under ryotivari 
settlement is, by virtue of engagements 
with the Government, entitled to irrigation 
free of separate charge, no cess under the 
Act is to be imposed for water supplied 
to the extent of this right and no more. 
Under the second proviso, no cess is to 
be levied under the Act in respect of 
land held under 1 'yotwari settlement which 
is classified and assessed as wet, unless 
the same be irrigated by using, without 
authority, water from any source therein¬ 
before mentioned and such source is different 
from, or in addition to, that which has 
been assigned by the Revenue Authorities 
or adjudged by a competent Civil Court 
as the source of irrigation of such land. 

It cannot be denied that, with regard 
to the true meaning and construction of 
this Act, various difficulties arise, in the 
first place, it might have been expected 
from the recitals that the cess which the 
Government is authorised to levy would 
have been confined to a cess in the case 
of land irrigated from works constructed 
or improved by Government and would 
have been in some way proportional to 
the extra profits derivable by reason of 
such irrigation. But this does not seem 
to be the effect of the first section. The 
amount of the cess is discretionary and, 
as a matter of fact, it is levied on the 
basis of the area irrigated, irrespective of 
actual or possible profits. Moreover, it 
appears to be leviable whether the Govern¬ 
ment has or has not spent money in 
constructing or improving the source from 
which the water is supplied. If, for example, 
a riparian owner irrigates his land with 
water derived from a river or stream of 
which it can be truly said that it is a 
river or stream belonging to the Govern¬ 
ment, a cess would appear to be leviable 
even though the Government had never 
spent a single rupee in improving the source 
of supply. If, in order to avoid this 
result, reliance were placed on the first 
proviso, the question would arise whether 


it were possible to imply some engage¬ 
ment with the Government arising out of 
the natural or prescriptive right of the 
riparian owner. 

In the next place, it is by no means 
easy to say what is meant by a river or 
stream belonging to the Government.” 
The same expression in an Act of the 
United Kingdom would probably connote a 
Government ownership of the bed or the 
banks of the river; but it is quite pos¬ 
sible that the law of the Madras Presidency 
recognises some proprietary right on the 
part of Government in the water flowing 
in rivers and streams. The law of the 
Madras Presidency as to rivers and streams 
certainly differs in some respects from 
English Law, Robert Fischer v. Secretary oj 
State (19). Further, the Madras Act No. Ill 
of 19C5 appears to enact that ( inter alia) 
all standing and flowing water, not the 
property of private individuals, is the pro¬ 
perty of Government, but subject to the 
natural and easement rights of other land¬ 
holders. If this section be relied on, it is 
a nice problem whether a riparian owner, 
who is exercising his natural or prescrip¬ 
tive right of taking water from a natural 
stream for purposes of irrigation, is taking 
water from a stream belonging to the 
Government within the meaning of the 
Cess Act? If he is, the natural and 
prescriptive rights of riparian owners are 
seriously diminished by the Act and, where 
the Government have not expended money 
in improving the natural stream, apparently 
without any sort of quid pro quo. 

Lastly, it is by no means easy to decide 
as to the class of cases which the first 
proviso is intended to meet. Their Lord- 
ships cannot accept the contention that 
the proviso applies only where there is 
an express contract that the supply to 
which the person claiming the protection 
of the proviso is entitled shall be free 
from anything in the nature of a future 
tax. It is enough, in their Lordships’ opinion, 
that the person relying on the proviso 
shall show an engagement between the 
Government and himself or bis predecessors- 
in-title by virtue of which he is, in fact, 
entitled to water for irrigation (1) from 
the souroe from which he is actually 
irrigating his lands; (l) to th 3 amount 
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of water actually used for such irrigation; 
and (3) without being subject to a “separate 
charge” for such irrigation. But there is 
a difficulty in arriving at what is the 
meaning of the expression ‘ free of separate 
charge ” A provision that the person re¬ 
lying on the proviso must prove that he 
is already being charged for the supply 
would be intelligible, for in that case by 
the imposition of a cess, he would be charged 
twice for the same thing. But this is not 
what he has to prove. Indeed, he has to 
prove the contrary. He must prove either 
that he is not charged already for the supply, 
or that the charge, if any, is not a “separate 
charge.” 

Their Lordships think that the real 
object of the proviso may be found in the 
following considerations: The cess under 
the Act is leviable on the land which is 
irrigated. It is, therefore, in the nature of 
a land tax, and by section 2 is recoverable 
in the same manner as arrears of land 
revenue. Now the Permanent Land Settle¬ 
ment in the Madras Presidency (as in the 
Presidency of Bengal) proceeded on the 
footing that, whatever may have been the 
interest of the zemindars and other land¬ 
holders prior to the British occupation, 
the Government would grant to them and 
their heirs a permanent property in their 
land for all time to come, and would fix 
for ever a moderate assessment of public 
revenue on such lands the amount of which 
should never be liable to be increased under 
any circumstances.” (See section 1 of Mad¬ 
ras Regulation XXV of 1802.) The Gov¬ 
ernment, therefore, came under an obligation 
not to raise the jama or, as it is sometimes 
called, the peishcush , fixed at the Permanent 
Settlement in respect of the lands then grant¬ 
ed. Under these circumstances the Govern¬ 
ment could not impose a cess for the use of 
water the right to use which was appur¬ 
tenant to the land in respect of which the 
jama was payable without in faot, if not 
in name, increasing the amount of such 
jama , and thus committing a breach of the 
obligation undertaken at the time of the Per¬ 
manent Settlement. If the right to use the 
water was paid for separately the case would 
be different. The existence of a separate 
oharge would show that no payment for the 
use #f the water was included in the jama 


and the imposition of a water cess, though 
it might increase the separate oharge, would 
not increase the jama. Its imposition would 
not be a breach of the Government’s obliga¬ 
tion. 

That the object of the first proviso was to 
safeguard the obligation not to increase the 
jama is borne out by a consideration of the 
second proviso. The incidents of ryotwari 
tenure are governed by custom, and include 
a right to receive from the owner of the soil 
(whether the Government or a private indi¬ 
vidual) a supply of water sufficient for the 
irrigation of the mamul wet lands comprised 
in each holding. The owner of the soil is, 
on his part, entitled to his customary share 
in the actual produce. It has, however, long 
been the practice on Government estates to 
make periodical settlements with the ryots 
whereby the Government’s share in the pro¬ 
duce is oommuted for a fixed annual pay- 
merit, in assessing which the wet lands are 
separately classified. The annual payment 
is incapable of increase during the period for 
which the settlement is made. It is paid 
(inter alia) for the ryot's right to water for 
irrigating his mamul wet lands, and would 
be increased if a new cess were imposed for 
this supply. The second proviso seems to 
be intended to provide against this result. 

Their Lordships, therefore, conclude that 
whether or not there are other possible cases 
which the first proviso was intended to meet, 
it at least covers the case of engagements 
with the Government arising out of the Per¬ 
manent Settlement. If by virtue of such 
settlement a zemindar is entitled to take and 
use water from any such source of supply as 
mentioned in the Cess Act, and this right 
is part of or appurtenant to the property in 
respect of which he pays a single jama or 
peishcush , no cess oan be levied under the Act 
in respect of the water which he is so entitled 
to take and use. 

The appellants claim the benefit of the 
first proviso, relying mainly on the engage¬ 
ment with the Government constituted by 
the Permanent Settlement of the Urlam Es¬ 
tate, but as to the inam lands in some degree 
also on engagements arising out of the inam 
grants or subsequent inam settlements. 
Obviously if their claim be well founded the 
appeal must succeed on this ground alone, and 
it will be unnecessary for their Lordships to 
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deal with the other questions which have 
been argued. Their Lordships, therefore, 
propose to consider in the first instance whe¬ 
ther, and to what extent, the appellants are 
within the first proviso. That they are to 
some extent within the proviso was admitted 
in the Courts below, and was not really con¬ 
tested before their Lordships’ Board. The 
respondent’s contention was really this. The 
appellants, he said, may well be entitled 
without separate charge to certain water 
rights under the Permanent Settlement or in 
respect to inam lands under the inam grants 
or subsequent inam settlements, but those 
rights must in all cases be limited by the 
mamul prevailing when the particular settle¬ 
ment or grant relied on was made. The 
mamul did not extend to a second crop on 
any of the zeraiti lands in the Urlam Estate 
or to the inam lands in the village of Ven- 
katapuram, nor did it extend to any wet land 
which was not mamul wet at the date of the 
settlement or grant on which reliance is 
placed. The Government has not charged 
cess for any water taken or used in accord¬ 
ance with the mamul. If they have done 
so they will refund the amount so charged ; 
but they claim the right to charge cess for 
water taken in excess of the mamul, whether 
for the second crop on mamul wet land or 
for any crop on land in excess of the mamul 
wet. This contention depends for its validity 
on the true effect of the particular settlement 
or grant upon which reliance is placed, and 
the true effect of such settlement or grant 
depends upon its terms taken in connection 
with the circumstances existing when it was 
made. Their Lordships will first consider 
the effect of the Permanent Settlement of 
the zemindari or estate of Urlam. They will 
postpone for the present all questions as to 
the inam. 

The Urlam Estate had no separate exist¬ 
ence prior to the Permanent Settlement. 
Till then it was part of a larger district 
consisting of (I) haudi lands and (2; land 
belonging to a religious community of 
Brahmins known as the agraharam, such last 
mentioned lands being held under inam 
grants. This district was bounded in part 
by the River Vamsadhara, and some time 
prior to the Permanent Settlement exte isive 
works had heen carried out f jr the purpose 
of supplying the district with water from the 
riyer, These works included four main 


channels known as Jalmour, Polaki, Lukulam 
and Mobagam. The first three appear to 
have been cut by one Ramaradhanula, a 
member of the ograharam, who was also a 
renter under Government of the whole or 
the greater portion of the haveli lands within 
the district. The origin of the Mobagam 
channel is lost in obscurity. Each channel 
derived its water by means of weirs and 
sluices from the river Vamsadhara, and the 
water was distributed throughout the district 
by moans of branch channels and sub¬ 
sidiary channels ending in many instances in 
village tanks or reservoirs. The prosperity 
of the district depended to a great extent 
on the supply of water thus obtained. 

In 1802 the Government proceeded to 
carve out of this district four estates or 
zemindaris , subsequently known as Jalmour, 
Nagarakatakam, Urlam and Polaki, and to 
assess the permanent land revenue or jama 
to be paid for each estate. Having 
assessed the permanent jama the Govern¬ 
ment in July 1S03 caused these four 
estates or zemindaris to be put up for public 
auction. At the auction all four estates 
were sold. It appears that in the advertise¬ 
ment announcing the sale particular atten¬ 
tion was called to the fact that the village 
tanks or reservoirs had been repaired or 
improved for the benefit of purchasers, and 
particular stress laid on the benefit which 
the country would derive from the improve¬ 
ment of the properties offered for sale. 
In due course after the sale each purchaser 
obtained a sanud, but none of these sauads 
is now forthcoming. The corresponding 
kabuUyat in the case of the Urlam Estate 
is, however, in evidence. It refers to the 
Urlam sanad, the terms of which must 
have corresponded in all material particu¬ 
lars with those of the kabuliyat. Their 
Lordships see n) reason to suppose that 
the other sanads were not framed on the 
same lines. . , 

The Urlam kabuliyat doe3 not mention 
any water rights. It do&s not even refer 
to the existence of main or branch or 
subsidiary channels or of the tanks or 
reservoirs in the several villages. It men¬ 
tions the advantages likely to accrue to the 
zemindar and his people by the publio 
ravenue being put on a permanent founda¬ 
tion, and it refers to .the jama payable 
iovl^hQ^zemindari a 3 permanent #annual 
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tax, of which no increase can be ever made, 
whatever changes or improvements the 
interests or pleasure of the zemindar may 
lead him to introduce in his zemindari. 
It contains also an agreement by the zemindar 
to enter into engagements with his ryots 
in manner provided by section 14 of the 
Madras Regulation XXV' of 1802, and to 
encourage spch ryots to improve and extend 
the cultivation of the land. Subject to his 
observing the conditions of the kabuliyat , the 
zemindar is authorised to hold the zemindari 
in perpetuity for himself and his heirs. 

Their Lordships regret that they have 
not been supplied with a map or plan 
showing the boundaries of the four 
zemindar is, the subject of the auction sale, 
their position with regard to each other 
and the extent to which the four main 
channels with their numerous branches or 
subsidiary channels lay within the bound¬ 
aries of each estate. It appears, however, 
to be common ground that the four zemindar is 
together comprised all the haveh lands 
within the district, including those conti¬ 
guous to the river Vamsadhara, together 
with the head sluices of the four chan¬ 
nels, and, if the principles of English Law 
governing the grant of land bounded by 
a stream or river be applicable in the 
Madras Presidency, they comprised also the 
river bed usque ad medium filum and the 
weirs by which water was diverted from 
the river into these main channels. 

Three of the four zemindar is , namely, 
Jalmour, Nagarakatakam and Urlam were 
sold in 1809-10 in order to raise arrears 
of land revenue. Two of them, namely, 
Jalmour and Nagarakatakam were bought 
by the Government, and thenceforward 
became Government land subject to ryot- 
wari tenure. The third, Urlam, was bought 
at the same time by the plaintiffs’ pre- 
decessor-in-title. The sluice gates of the 
Mobagam channel were admittedly in the 
Lrlam zemindari. The sluice gates of the 
Polaki channel were originally in Urlam, 
but appear to have been removed about 
1824 to the Government village of Parlam, 
which would thus seem to have been within 
Jalmour or Nagarakatakam, for the 
Government did not acquire the Polaki 
temindari till 18-.0. The sluice gates of 
the Jalmour channel were admittedly in the 


Jalmour zemindari] those of Lukulam are 
now admittedly on Government lands, but 
it is impossible to determine on the evidence 
in which zemindari they were comprised at 
the Permanent Settlement. They were 
certainly not comprised in Urlam. 


The Jalmour main channel does not pass 
through any village in the Urlam zemindari. 
From it, however, some 130 acres of Urlam 
derive their water supply either by regu¬ 
lators in the main or branch channels, or 
by subsidiary channels through the estate, 
ending in one instance at least in a village 
tank. The Jalmour channel also now 
irrigates some 6,000 acres of Government 
land and some 1,100 acres belonging to 
the agraharain. The Lukulam, Polaki 
and Mobagam main channels all pass for 
considerable distances through the Urlam 
zemindari. Lukulam now supplies water 
to some 1,000 acres of Urlam land, some 
500 acres of Government land, and some 

2.500 acres belonging to the agraharam , 
Polaki now supplies water to some 500 
acres of Urlam, some 10,000 acres 
belonging to the Government, and some 

1.500 acres belonging to the agraharam. 
Mobagam now supplies water to some 

3.500 acres of Urlam and some 500 acres of 

Government land. No doubt most, if not 
all, of the Government lands now supplied 
with water from these four channels were 
originally comprised within the zemindaris of 
Jalmour, Polaki, or Nagarakatakam. More¬ 
over, though the area of land under each of the 
four channels may have increased since the 
Permanent Settlement, the general purpose 
which each channel served at the date of the 
Permanent Settlement can, in their Lordships* 
opinion, be properly inferred from the fact* 

as they now exist. 


Before proceeding further, it may be useful 
to summarise the conclusions arrived at by the 
Subordinate Judge and the High Court respec- 
tively. The Subordinate Judge held that the 

Vamsadhara river was not a river belonging 
to the Government within the meaning of the 
Cess Act. He held, however, that the head 
sluices of the Jalmour, Polaki and Lukulam 
channels, with the initial portions of the 
channels themselves, belonged to Govern- 
ment, and must be looked on as the 
source of supply of water for the lower 
portions of the whole system of irrigation 
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dependent upon them, and it was immaterial 
that parts of these main channels, or the 
branch or subsidiary channels leading there¬ 
from, or the tanks or reservoirs in which 
some of the subsidiary channels ended, 
belonged to the owners of the villages 
through which they passed or in which they 
were situate. He held further that the 
rights of the owners of these villages were 
confined to using the water in the main 
branch and subsidiary channels and tanks 
or reservoirs for the purposes for which 
the same had been used at the time of 
the Permanent Settlement. They could not, 
therefore, without the consent of the owner 
of the head sluices and the initial portions 
of the channels, lawfully U3e the water for 
a second crop unless second crops were 
within the then existing mamul, or extend 
wet cultivation beyond the area of the then 
mamul wet. On the other hand, he held, 
with regard to the Mobagam channel, that 
its head sluice and its initial portion did 
not belong to the Government but to the 
owner of the Urlam zemindar i, who had an 
unlimited right to the use of the water in 
the channel subject to the mamul rights of 
others. These findings appear to involve 
the following propositions: — 

First .—The effect of the Permanent Settle¬ 
ment was to vest the head sluices of the four 
channels, the channels themselves, and all 
branch and subsidiary channels and tanks 
or reservoirs in the zemindars, through or 
within whose zemindaris the same respectively 
passed or were situate. 

Second .—The zemindars who thus acquired 
the head sluices, with the initial portions 
of the channels themselves, became entitled 
to take into the channels from the river as 
much water as they chose, subject only 
to the rights of lower riparian owners on 
the river, and as little as they chose, subject 
to the obligation to send down each channel 
sufficient water to satisfy the mamul rights 
of persons entitled to water from the 
system supplied by each channel. 

Third .—If the owner of the head sluice or 
the initial portion of any channel sent 
down more water than would satisfy those 
mamul rights, the proprietors of other 
parts of the channels or of the branch or 
subsidiary channels or the tanks or reservoirs 
were not entitled to make use of the 
surplus, or if they were entitled to make 


use of the surplus, were not so entitled 
by virtue of the sanads granted at the 
Permanent Settlement. 

Fourth. —It was merely the accident of 
the Government having subsequently pur¬ 
chased the zemindaris of Jalmour, Polaki 
and Nagarakatakam which in any way 
brought their powers under the Cess Act 
into play. Had those zemindaris still existed 
in private ownership, each of these channels 
would have been precisely in the same 
position as the Mobagam channel. 

The High Court disagreed with the 
Subordinate Judge on the question as to 
the Vamsadhara river. They held that 
it belonged to Government, and must, for 
the purposes of the Cess Act, be looked 
on as the source of supply of the whole 
system of irrigation dependent on the four 
main channels. They agreed with the 
Subordinate Judge that the effect of the 
Permanent Settlement was to vest the 
head sluices, the four channels, and all 
branch and subsidiary channels, and the 
tanks or reservoirs, in the zemindars, through 
or within whose zemindaris the same res¬ 
pectively passed or were situate. They 
held that the water rights of the owners 
of the head sluices and the initial por¬ 
tions of the channels, as of all other 
persons entitled to water from the system 
supplied by these channels, were confined 
to the mamuls at the date of the Per¬ 
manent Settlement, and that the Government 
could, therefore, charge water cess in respect 
of water used in excess of the then 
mamul, either for a second crop where 
no second crop had been customary, or 
for irrigating land in excess of the original 
wet area. These findings appear to involve 
the propositions: (1) that the easements 
of taking water from the Vamsadhara 
conferred by the sanads were confined to 
taking sufficient water to satisfy the 
mamul rights, and (2) that, if without 
objection from the Government, more water 
were taken, the proprietors of the various 
portions of the main channels, branch or 
subsidiary channels or of the tanks or 
reservoirs were not entitled to make use 
of the surplus, or if they were entitled to 
make use of the surplus, were not so 
entitled by virtue of the sanads granted 
at the Permanent Settlement. 

‘ In their Lordships’ opinion, there can 


Tol. XL} 


MNU1AN OASES. 


EANDUKUR1 1ALASURYA PRASADHA ROW V. SECRETARY OF STATE. 



be no real doubt that the Courts below 
were right in holding that the effect of 
the Permanent Settlement was to vest the 
channels, with their head sluices and 
branch and subsidiary channels, and the 
tanks, or reservoirs, in the zemindars through 
or within whose zemindaris the same res¬ 
pectively passed or were situate. As pointed 
out by the High Court, this would be in 
full accordance with the policy enunciated 
in the well-known fifth report. Indeed, 
no reason can be suggested for implying 
in favour of the Government any reservation 
of this system of irrigation. It is not 
shown that the Government were retaining 
any of the land thereby irrigated. They 
were parting, or had parted, with (if not 
the whole), at any rate, the greater portion 
of such land. If they retained any, it 
would be enough to imply a reservation 
of water rights in respect of the land so 
retained. It is true that, on this footing, 
disputes were not unlikely to arise (indeed, 
they did arise) as to the relative rights 
of the several zemindars or their ryots. 
But the probability of such disputes is not 
sufficient reason for implying a reservation. 

1 hey could not concern the Government, 
and were capable of settlement by arrange¬ 
ment, or through the medium of the Courts. 
On the other hand, reservation of the 
■tain channels and other works would certainly 
have raised questions as to the Govern¬ 
ment’s liability for repairs or otherwise. 
But, while agreeing in this respect with 
the conclusion of the Courts below, their 
Lordships do not think that such Courts 
attached sufficient importance to that con¬ 
clusion. In their opinion, the fact that 
the ownership of the channels and works 
passed under the several sanads is of the 
utmost importance in ascertaining the water 
rights thereby conferred. 

Assuming that the Vamsadhara River 
belongs to Government, the case may be 
looked on in this way. The owner of a river 
and of contiguous land through which passes 
a channel constructed for irrigation pur¬ 
poses and supplied with water from the 
river, grants the contiguous land together 
with the channel. Obviously some right or 
easement of taking water from the river 
must pass. The only question is as to 
the measure of this right. In their Lord- 


ships’ opinion, the right must be measured 
by the physical conditions, such as the size 
of the channel, or the nature and extent 
of the sluices and weirs governing the 
amount of water which enters the channel, 
and not by the purposes for which the 
grantor or his tenants have been accustomed 
to use water from the channel prior to 
the date of the grant. The water in the 
channels may never have been used by 
the grantor or bis tenants at all; but it would 
be absurd to hold on that account that no 
easement or right of taking water from 
the river passed by the grant. The case 
would have been very different if the con¬ 
tiguous land had been granted reserving 
the channel. In that case if any easement 
passed, it would be an easement in respect 
of which the channel and not the river 
was the servient tenement, and if no water 
had been or were being used by the grantor 
or his tenants, it may well be that there 
were no existing physical conditions by which 
the principle of continuous and apparent 
easements could be brought into play. In 
such a case no easement or right to use 

water from the channels would pass under the 
grant. 

It follows from these considerations that 
the zemindar in whose estate the head 
sluices and initial portions of each of the 
four channels in question were situate ob¬ 
tained under his sanad the right to take water 
from the Vamsadhara (assuming it belonged 
to the Government), limited only by the 
size of the channel and the nature of the 
sluices and works by which water was 
diverted from the river into the channel. 
The Government could not complain if the 
amount of water taken were within this 
limit. After the water was lawfully taken 
into the channel, the Government had nothing 
further to do with the matter; the 
subsequent distribution and use depended 
on the rights inter se of the zemindar and 
others entitled to take water from the system 
supplied by the channels in question. 

It may be observed that the Government 
could not grant the zemindaris otherwise 
than subject to the customary rights of 
the ryot cultivators and the rights of all 
holders of inams under existing inam grants. 

Ihe z tmndars in whose favour the sanads 
were made took, therefore, subject to those 
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rights. In oilier respects the rights inter 
se of the several zemindars under their sanads 
would, in their Lordships’ opinion, be 
analogous to the rights of upper and lower 
riparian owners on a natural stream. Lach 
would be entitled to have the full supply 
taker, into the main channels. Each would be 
entitled to make use of the water in any 
channel through his own lands or in tanks 
or reservoirs in villages within his estate, 
but in exercising this right each would be 
bound to have due regard to the existence 
not only of the rights of the ryots and 
inamdars in the lower portions of the irriga¬ 
tion system, but to the rights similar to 
his own of the other zemindars in whose 
estates any portion of the system was situate. 
Further, each zemindar might be entitled 
to take water from a channel or branch chan¬ 
nel in the estate of the others if at the time 
of the settlement and on the principle of con¬ 
tinuous and apparent easements circumstances 
pointed to the intention to create such a right. 
It follows that each zemindar could (subject 
as aforesaid) legally authorise his ryots to 
use water to the use of which he was 
himself entitled for the growth of second 
crops on their holdings or for increasing 
the area of land within their boundary for the 
time being under wet cultivation. In taking 
advantage of such authorisation the ryots 
would be entitled to rely on the engage¬ 
ments with the Government arising out of 
the Permanent Settlement to the same extent 
as the zemindar himself. All these zemindari 
rights would, moreover, arise under and be 
dependent upon engagements with the Govern¬ 
ment embodied in the saiiads granted at 
the Permanent Settlement, and payment 
for them would be included in the jamas. 

Assuming, on the other hand, that the 
River Vamsadhara does not belong to the 
Government, the right of taking water from 
it into each of the four channels could 
not depend on any easement created by 
virtue of the Permanent Settlement. It 
would depend in part upon the natural 
rights of riparian owners and in part on 
prescriptive rights existing at the date of, 
and passing under, the sanads , or acquired 
since the sanads were granted. Moreover, 
in the case of these prescriptive rights, it 
would be the lands of the lower riparian 
owners and not the river itself which would 
constitute the servient tenement. The 


Government would have even less interest 
in the amount of water taken into the 
channels than if the river belonged to it 
and constituted the servient tenement. The 
rights inter se , however, of the grantees 
of the four zemindoris would be, for all 
practical purposes, the same. The rights 
of the proprietor of Urlam under his sanad 
could not in any case be affected by the sub¬ 
sequent purchase by the Government of the 
three other zemindaris. 

The construction of the sanads in the 
way their Lordships construe them has 
the advantage of being in ample accord 
with the known policy and objects of 
the Permanent Settlement. The uncertainty 
as to the ownership of the soil and the 
liability to arbitrary and varying assess¬ 
ments to the land revenue had (to use the 
language of Regulation XXV of 1802) 
obstructed the progress of agriculture, 
population, and wealth.” The policy was to 
encourage such progress, and accordingly we 
find in the kabuliyat of the Urlam Estate 
(which isadmittedlya common form kabuliyat) 
an undertaking by the zemindar to encourage 
his ryots to extend and improve the cultiva¬ 
tion of the land. The same point is em¬ 
phasised in the advertisement for the sale at 
which the zemindaris were sold. In this part 
of India, water is essential for improvements 
in agriculture. These facts coupled with the 
actual grant to the zemindars of the channels, 
branch channels, and works, constituting an 
extensive system of irrigation which must 
have been created for the benefit of the lands 
comprising the several zemindari estates, 
manifest, in their Lordships’ opinion, an 
intention that the water therefrom should be 
used to the utmost extent for the purpose of 
improving the estates, and increasing the 
population or wealth of the district. On the 
construction of the sanads adopted by the 
High Court, water could not properly be 
used for any such purpose. Indeed, though 
the channels, branch channels, and works 
constituting the irrigation system were in¬ 
cluded in the grants, no right to use such 
system passed at all. For the grants were 
necessarily subject to the existing rights of 
the ryots and inamdars , and according to the 
decision of the High Court it was only in 
respect of these rights that any water could 
be used from the system. 

Both the Courts below appear to have 
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arrived at the conclusion that the water 
rights which passed by the sanads were 


limited by the mamuls at the Permanent 
Settlement for the following reasons: The 
assessment of the permanent jama in the 
case of each zemindari was arrived at on 
the basis of the then actual produce of the 
land. An annual value was placed on this 
produce, and a proportion of the annual value 
was fixed as the jama or peishcush . The 
water actually used in growing the annual 
produce thus comes within the assessment. 
The use of the water for other purposes was 
not assessed at all, and, therefore, does not 
pass by the sanad grants. In their Lord- 
ships’ opinion, this process of reasoning is 
fallacious on two grounds: It does not follow 
that the assessors in fixing the proportion of 
the annnal value which should constitute 
the jama or peishcush did not take into full 
account the possibility of improving the 
cultivation of the lands, the subject of the 
grant, by means of the irrigation system 
comprised therein. The jama or peishcush 
was in the case of each of the zemindar is in 
question admittedly high. Again, it does 
not follow that all which i9 not brought into 
account in fixing the jama or peishcush is 
excluded from the grant. On this footing 
many things of great importance to the en¬ 
joyment of a zemindari would not pass by a 
zeimndari grant, for example, waste land, 
farm buildings, tanks, or, in the present case, 
irrigation channels. As pointed out in the 
recent case of lianjit Singh v. Kali Dasi 
Debt (27), the property taken into 
account in arriving at the jama is by 
no means necessarily the same as the 
property upon which the jama is chargeable, 
and all that is chargeable with the jama or 
peishcush is included in the grant. 

There being no evidence whatever that 
more water is being taken from the river 
than would be justified by the sanads — 
construed, as in their Lordships’ opinion, 
they ought to be construed—it follows that 
the appellants must succeed in respect of the 
zeraiti. lands on which the cesses in dispute 
were levied. It remains to consider the case 
of the inam lands. 


(27) 40 Ind. Cas. 93!; 2 P. L \V. 1; 21 C. \V. X. 
693; 32 M. L J. 663; 15 A. L. J. 393; 2> O. L. J. 49J; 
19 Bom. It. H. 462; (1917) M. W. N. 433; 0 It. W. 101; 

s 


Inams are Government grants subject to 
quit-rents, and in some instances to services. 
They were not assessed for land revenue at 
the date of the Permanent Settlement. The 
inams now in question existed at the date of 
the Permanent Settlement, and the quit-rents 
payable in respect thereof were by the Urlam 
sanad made part of the assets of the Urlam 
Estate. They are constantly referred to in 
the inam records as within the Urlam Estate. 
They were sometimes since acquired by the 
plaintiff or her predecessors. The appellants, 
therefore, are the inamdars as well as the 
persons entitled to the quit-rents under the 
Urlam sanad. The water for the use of which 
the cesses in dispute were levied was used 
by the zemindar on inams which belonged to 
him and were within his zemindari. The 
question is whether the zemindar was entitled 
so to use this water. In their Lordships’ 
opinion, the answer to this question must be 
in the affirmative. The only persons who 
could complain of such use would be persons 
whose rights to take water from the irriga¬ 
tion system in question were interfered with 
by such user, and there appears to be no 
9uch person. If the cess were levied on the 
plaintiff as Urlam zemindar , he brings him¬ 
self within the first proviso by virtue of the 
engagement with Government arising out of 
his zemindari sanad. If the cess were levied 
upon him as inamdar , lie can rely on the same 
engagement to the same extent as could a 
tenant of zemindari land authorised by the 
zemindar to use the water. It is, therefore, 
in their Lordships’ opinion, unnecessary to 
consider the terms of the original inam grants 
or the effect of any subsequent inam settle¬ 
ment. The appellants must succeed also as 
to the inam lands. 

The result is that the appeal succeeds, both 
as to zeraiti and inam lands. The right 
thing will be to discharge the orders of the 
Subordinate Judge and the High Court, and 
to declare that the rights of the zemindar 
of Urlam under the Urlam sanad to irrigate 
the Urlam Estate (including inams therein) 
from the Jalmour, Polaki, Lukulam, and 
Mobagam channels or their branches, is not 
limited by any mamul, and that such zemin¬ 
dar , not being subject to any separate charge 
for such irrigation, is within the protection 
of the first proviso to section 1 of the Cess 
Act No. VII of 1865, as amended by the Act 
No. V of 1900. The appellants will be en- 
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titled to recover the amounts paid under 
protest with interest at 6 per cent, per annum 
and their costs here and in the Courts below. 
Their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed. 

.Solicitor for the Appellants:--Mr. Douglas 
Grant. 

Solicitor for the Respondent: - The 
Solicitor, India Office. 


PATNA HIGH COURT. 

Second Civil Appeal No. 34 of 1916 

April 2, 1917. 

Present-. — Mr. Justice Mullick and 
Mr. Justice Atkinson. 

MIDNAPORE ZEMINDARI Co., Ltd.— 

Plaintiffs—Appellants 

versus 

PANDAY SARDAR and others_ 

Defendants - Respondents 

Lwnlutwn Act (IX of J90S), Sch. I, Arts. 142, 14- 

Landlord and tenant-Encroachment-Possession 

piesumphon as to-Burden of proof-Proof of proprie 
f ’ y Utle . Limitation - Trespassers, tacking of perm 
of possession of- Ghatwal in Manbhum, appointment o 
—Approval of Government, whether necessary 

Inasmt for possession where Article 142 of tin 
Limitation Act applies, plaintiff must prove hi. 

possession within 12 years. If the plaintiff prove' 

ns proprietary title, there is a presumption thai 

h.s possession continued till within 12 years of the 

suit. It is for the defendant to rebut thai 
presumption, [p. 114, col. 2.] 

Whereas a tenant is bound to treat an encroach 
ment as held by him under his landlord, there is n< 
corresponding liability upon the landlord to treat tin 
land on which ns tenant encroaches as a part of hi' 
tenancy. The landlord is entitled to re-enter upor 
the land encroached upon unless his right is other 
wise barred. If the tenant has been in possess'o, 
of the encioachment for more than 12 years then ii 

“to be r? W , het,,cr he has been such pos ess O 

adversely to the landlord and whether such advers 

fnZry.Vs': rsy ot a ,imiteti t,r absoi «< 

Two independent trespassers cannot tack 

11 ",coh2.] eir P ° SSeSS,0n ds a = ai,lst the owner. 

In the District of Manbhum the ghatwal ten, 

15 "Ot heritable. The ghatwaVs appointment dene, 

116“coh e i7 aUd P ‘ easure of the Government. 1 

Appeal from a decision of the Distr 
Judge Manbhntn, Sambalpur, dated 
23rd August i9 15 , reversing that of i 
Munsif, Puruha, dated the 4th Novemt 

IDIO. 

Messrs. P R. Bass, S. A. Palit, Sitar, 
Baugh and Amarendra Prasad , for the Ann 
lants. 


Mr. Sivnarain Bose , for the Respondents. ■ 

JUDGMENT. 

Mullick, J.—This is a case of encroach¬ 
ment by a tenure-holder upon the land of 
his landlord. 

1 he title of the plaintiff proprietor is not 
denied but the ground on which the learned 
District Judge has dismissed the plaintiff’s 
suit is that the plaintiff has not proved pos¬ 
session of the lands within 12 years of the 
institution of the suit and that, therefore, 
under Article 142 of Schedule I of the 
Limitation Act of 1908 his right to sue has 
been extinguished. 

1 ue first point argued before us by Mr. 
pass on behalf of the plaintiff-appellant 
is that the land being jungle and title hav¬ 
ing been proved, the possession of the plaintiff 
can he presumed. 

This is not altogether a correct proposition, 
because I do not think the presumption 
under section 114, Evidence Act, is limited 
to jungle land. The character of the land can¬ 
not affect the principle of law which requires 
that the plaintiff should give affirmative 
evidence of possession within what may be 
called the statutory period in every suit 
under Article 142. It is true that here the 
plaintiff took upon himself the burden of 
proving acts of ownership within 12 years. 

I he learned District Judge has disbelieved 

his evidence on this point and that finding 
is final. 


But this finding does not dispose of the 
case. The plaintiff having proved his 

proprietary title in 1884 is entitled to 
claim the presumption that he had pos¬ 
session and that his possession continued till 
within 12 years of the suit. It was for 
the Defendants to rebut the presump¬ 
tion and this they have failed to do. The 
case is covered by Mahomed Ali Khan v. 
Khaja Abdul Gunny (1), Kadha Gobind 
Boy ^ Saheb v, Inglis (2) and Secretary 
of State v. Chelikani Rama Rao (3). 
Indeed the judgment of their Lord- 
ships in the last mentioned case is so 
apposite and instructive that I think it neces¬ 
sary to reproduce some portions of it. There 
9 th 744; 12 C. L. R. 257; 4 Ind. Dec. (n. s.) 


(2) 7 C. L. R. 364; 3 Suth. P. C. J. 809 (P. C.). 

oi r 35 T Ind ‘ Cas ‘ 902; 25 C< L * J * 69 ; 43 L A. 197; 
31 M. L. J. 324; 20 C. W. N. 1311; (1916) 2 M. \V. 

N. 224; 39 M. 617; 14 A. I>. J. 1114; 20 M. L. T. 435; 

4 L. W. 486; 18 Bom. L. R. 1007 (P. G.). 
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the Crown claimed an island in the sea, but 
the High Court of Madras dismissed the 
suit on the ground that the Crown had 
failed to prove possession, i.e. y a subsisting 
title within the period of limitation which 
in this case was 60 years. Their Lordships 
of the Privy Council disagreed with this 
view and observed as follows: Their Lord* 

ships are of opinion that the view thus 
taken of the law is erroneous. Nothing is 
better settled than that the onus of 
establishing property by reason of pos¬ 
session for a certain requisite period lies 
upon the person asserting such possession. 
It is too late in the day to suggest the 
contrary of this proposition. If it were not 
correct it would be open to the possessor 
for a year or a day to say: I am here; be 

your title to the property ever so good, you 
cannot turn me out until you have demon¬ 
strated that the possession of myself and 
my predecessors was not long enough to 
fulfil all legal conditions.’ And later their 
Lordships go on to say: It would be con¬ 

trary to all legal principles thus to permit 
the squatter to put the owner to the funda¬ 
mental right to a negative proof upon the 
point of possession.” 

Therefore, even if Article 142 applies to 
the present case the plaintiff must succeed, 
because the defendant has failed to rebut 
the presumption of the plaintiff’s possession 
and to prove that the plaintiff’s title was 
extinguished by adverse possession. The 
learned District Judge is in error in saying 
that the length and nature of the defendant’s 
possession is wholly immaterial. 

But in my opinion the suit is not one 
under Article 142. The plaint, though 
inartistically drawn, is in essence one for 
declaration of title and confirmation of 
possession, the cause of action starting from 
the 30th of July 1910, when the survey 
authorities dismissed the plaintiff’s objection 
to an entry declaring the land to be the 
first defendant’s ghatwali tenure. The 
plaintiff’s case is that from that date the 
possession of his tenant became adverse and 
that Article 144 applies. 

The defendants rely upon Ishan Chandra 
Mitter v. Raja Ramranjan Chakarbutty (4) and 


on Raktoo Singh v. Sudhram Ahir (5), but it is x 
not clear from the reports whether in these 
cases the tenants did not in fact assert ad¬ 
verse possession for twelve years. In my opi¬ 
nion the law is clearly stated by Jenkins, 
C. J., in Gopal Krishna v. Lakhir am 
(6), where it is laid down that where¬ 
as a tenant is bound to treat that which 
is an encroachment as held by him under 
his landlord, there is no corresponding 
liability upon the landlord to treat the land 
on which his tenant encroaches as a part 
of his tenancy, that the landlord is entitled 
to re enter unless his right is otherwise 
barred, that if the tenant has been in pos¬ 
session of the encroached portion for more 
than twelve years, then it is to be seen whether 
he has been in such possession adversely to 
the landlord and whether such adverse 
possession was in respect of a limited or 
absolute interest. In my opinion the 
learned Chief Justice held that Article 144 
is applicable. 

It follows, therefore, that if the first de¬ 
fendant has been in adverse possession of 
the absolute interest for twelve years then the 
plaintiff’s rights have been completely ex¬ 
tinguished, but if the adverse possession 
was in respect of a limited interest, as 
tenant, then the landlord would be entitled 
only to claim rent. 

The Subordinate Judge who heard the 
evidence found that the defendant had failed 
by the only witness called by him to 
prove any adverse possession and that find¬ 
ing has not been displaced by the learned 
District Judge. Therefore, the plaintiff is 
entitled to re-enter. 

Moreover in this particular oase the ques¬ 
tion whether the possession of the present 
defendant and that of his father before him 
was adverse is not really material. For 
the encroachment was begun by the first 
defendant s father, who was the former ghatwal 
and who died in 1908. As the defendant 
was appointed by the Crown as ghatwal after 
an interval of some months, the defendant 
was an independent trespasser in relation to 
his father and cannot add his possession 
to that of the latter, and it follows that 
the plaintiff s title has not been extinguish¬ 
es) 8 C. L. J. 557. 

(G) 14 Ind. Caa. 212; 16 C. \V. N. 634. 


(4) 2 C. L. J. 125. 
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ed by any possession that this defendant may 
have exercised. 

It has been contended by the learned 
Vakil for the respondent that a ghatwali 
tenure is hereditary and that the defendant 
became entitled to possession immediately 
upon the death of his father. This, however, 
is not the view taken by this Court in 
Mjdnapur Zamindar Go ., Ltd. v. Ajamlor 
Singh Mura (7), where it was held that in 
the District of Manbhum from which this 
suit comes, ghatwali tenures are not heredi¬ 
tary and that the ghatwal's appointment de¬ 
pends upon the will and pleasure of the 
Crown. 


Therefore, if as I hold to be the case, Articl 
144 applies, the suit is clearly within time 
and I have already shown that even i 
Article 142 applies it is also within time. 

It appears that a small portion of thi 
jungle has been reclaimed and that defend 
ants Nos. 4 to 9 are khuntkattidars in po 3 
session of some plots and defendants Nos. 1( 
to 12, are occupancy r iyats in respect o 
others. The landlord is not entitled to an< 
does not ask for khas possession but onb 
claims rent from the persons entered in th< 
survey records as tenants in occupation o 
these plots. In respect of the other lands th< 
andlord is entitled to khas possession agains 
the defendants. 

The decree of the District Judge, there 
fore, will be set aside and the Subordinat, 
Judges decree will be restored, except as t, 

With regard to oosts we have to observi 
that at one stage of this appeal before u 
the hndlord undertook to settle the land: 
with the first defendant, but after taking ai 
adjournment he has resiled from that pro 
mise He has, moreover, so imperfeotly in 
structed the learned gentlemen appearing fo 
im ^at they hive been unable to 
us the respective areas of the jungle 
cultivated lands in suit. The plaintiff v 

pay costs of the defendant in all the Court 
Atkinson, J.—I concur. 


Appeal accepted. 
(7) 36 Ind. Cus. 963; 1 1>. L. J.601. 
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CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 121 of 1915. 

April 23, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachoroft. 

AMBAR ALI AND OTHERS—DEFENDANTS— 

Appellants 

versus 

LUTFE ALI and others—Plaintiffs— 

Respondents. 

Evidence—Record of Rights, entry in draft of—Admis¬ 
sion of irrelevant evidence, whether vitiates judgment — 
Admission 0 / co-party, whether admissible against others 
-Evidence Act (I of 1872), 5 . 32 (3)—Recital in 
document of conveyance as to boundaries of land sold , 
admissibility of —Document admitted in evidence with¬ 
out objection — Appeal, objection in. 

An entry in the draft Record of Rights is not 
admissible in evidence, as the presumption of correct¬ 
ness applies only to the record when finally 
published, [p. 117, col. 2 ; p. 118, col. 1.] 

llie mere fact that inadmissible evidence w as 
admitted by a Court does not vitiate its judgment, 
if the Court arrived at its conclusions on the merits 
independently of the evidence improperly admitted, 
[p. 118, col. 1.] 

Where several persons are jointly interested in the 
subject-matter of a suit, an admission by any one of 
those persons is admissible not only against himself, 
but also against the others, whether they be all 
jointly siting or sued, provided that the admission 
relates to the subject-matter in dispute and is made 
l>y the declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered [p. 118, col. 2.] 

Ihc admission »f one co-plaintiff or co-defendant, 
is not admissible against another merely by virtue 
of his position as a co.party in litigation but because 
of some privity of title or of obligation which justifies 
the use ot the admission of one against the other, [p. 
118, col. 2; p. 119, col. 1] 

A statement by the vendors in a deed of 
sale, that the land conveyed is limited by ceitain 
. s, is an admission that their proprietary 

interest does not extend orer any land outside the 
boundaries mentioned, and as such is admissible 
against strangers to the transaction under section 32 
(3) of the Indian Evidence Act. [p. 119, cols. 1 & 2.] 

W here a document which was not receivable in 
o\ ideuce against some of the defendants was admit¬ 
ted in evidence in the Primary Court without any 
objection, and it was apparent that had objection 
>een taken the plaintiffs could have taken some 
f'tt'ps to introduce the document as evidence against 
all the defendants: 

Held, that the Appellate Court was not in error 
in using the document as evidence against those 
defendants against whom it was improperly received, 
inspite of objection raised to its admissibility in that 
Court, [p. 120, col. 1.] 

Appeal against the decree of Mr. Justice 
Newbould, dated the 30th June 1915, in 

Appeal from Appellate Decree No. 1525 of 
1914. 
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FACTS will appear from the following 
judgment of Mr. Juslioe Newbould:— 

“The plaintiffs have obtained a decree 
establishing their title to a certain tank and 
for ejectment of the defendants. The points 
taken in this appeal are that in coming to 
the decision in favour of the plaintiffs, the 
lower Appellate Court has relied on certain 
documents which are inadmissible in evidence, 
and secondly , that the suit is bad for non¬ 
joinder. 

The documents to which objection is taken 
are deeds of sale executed by defendants 
Nos. 4 and 5 in which the tank is described 
as Laskar Gazi’s tank. The fact that the 
tank is socalled is an important point in 
this case. The plaintiffs based their claim 
on the allegation that they are descendants 
of this Laskar Gazi. 

it is contended that though the statements 
in these deeds of sale are admissible against 
defendants Nos. 4 and 5, they are no evidence 
against defendants Nos. 1, 2 and 3. As, how¬ 
ever, all these defendants claim under the 
same title, evidence admitted against one 
may be taken into consideration as against 
them all. The second document to which an 
objection is taken is an uncorrected copy of 
the Record of Rights. This, I agree, should 
not be treated as evidence. As the entry in 
which the tank was described as Laskar 
Gaii s tank was subsequently expunged, it 
seems unlikely that much weight was given 
to this piece of evidence. There is other 

evidence on the record which is sufficient to 

support this finding. 

As regards non-joinder, it appears from 
the judgment of the Munsif that in the 
first Court no objection was taken that any 
person other than the Maharaja was a 
necessary party to the suit. I see no 
reason for holding that the plaintiffs are not 
entitled to the decree obtained by them. I, 
therefore, dismiss the appeal with costs.” 

Babu Birendra Chandra Das, for the Appel¬ 
lants. 

Babu ham Dyal De, for the Respondents. 

JUDGMENT. 

Mookeriee, J.—This is an appeal, under 
clause \o of the Letters Patent from the 
judgment of Mr. Justice Newbould in a suit 
for recovery of possession of a tank on declara¬ 
tion of title. The plaintiffs alleged that 
the disputed tank had been excavated 


by their ancestor Laskar Gaai Mozumdar 
about a century ago, that it had always been 
known by his name and had been owned 
and possessed by members of the family from 
generation to generation and that they them¬ 
selves were in peaceful possession when they 
were forcibly dispossessed by the defendants 
in 1911. They accordingly instituted this 
suit on the 27th November 1911 for recovery 
of possession on establishment of title. The 
defendants contended that the tank was not 
known by the name of Laskar Gazi and was 
never held by his descendants. They assert¬ 
ed that it had been abandoned by the pre¬ 
vious owners, had become silted up and had 
ultimately been settled with them on the 
24th October 1911 by the proprietor of the 
estate, the Maharaja of Tipperah. The Trial 
Court held that the plaintiffs had failed to 
establish their alleged ancestral right to 
the tank and that their claim, even if well 
founded, was barred by limitation. Upon 
appeal, the Subordinate Judge reversed the 
decision as upon the question of title as also 
of possession he found in favour of the plaint¬ 
iff. On spcond appeal to this Court, the 
decree of the Subordinate Judge was assailed 
on the ground that he had based his conclusion 
upon two pieces of evidenoe not admissible in 
law. Mr. Justice Newbould overruled this 
contention and dismissed the appeal. The 
objections urged before him have been 
reiterated in this Court. 

One of the substantial points in contro¬ 
versy between the parties was, whether, as 
alleged by the plaintiffs, the tank was known 
by the name of Laskar Gazi. Besides oral 
testimony, the plaintiffs relied upon two pieces 
of documentary evidence, namely, first, an entry 
in a draft Record of Rights and secondly , a - 
recital contained in a conveyance of an adjoin¬ 
ing piece of land executed by the fourth and 
fifth defendants in favour of a stranger on the 

7th October 1894. The Subordinate Judge 
has relied upon both these documents, and 
the question for consideration is, whether 
they are admissible in evidence against the 
defendants. 

As regards the entry in the draft Record of 

Rights to the effect that the tank is known by 

the name of Laskar Gaz : , there can be no 

room for controversy that itwas not admissible 

in evidence. Gulah Kuer v. Ram Ratan Pandey 

(1). Nn reference should, consequently have 
(1) 27 ltnl. Caa. 229; 18 C. W. N. HJtf. ’ 
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been made to the entry in the draft record, 
specially as it transpires that the entry was 
omitted from the record finally published on 
the /1h December 1898, to which alone 
the presumption of correctness applies. The 
circumstance mentioned, however, does not 
vitiate the judgment of the Subordinate 
Judge, because it is plain that the lower 
Appellate Court arrived at the conclusion on 
the merits independently of the evidence 
improperly admitted [Wornes Chunder Chat - 
terjee v. Chundee Churn Bo?j Chounlhry (2)1. 
As regards the recital in the conveyance, the 
position is somewhat different and requires 
closer examination. On the 27th August 
1894, the fourth and fifth defendants acquir¬ 
ed title by purchase to a parcel of land on the 
border of the tank now in dispute. On the 
7th October 1894 they sold that land to one 
Hamidunnessa Bibi. Tn the schedule of 
boundaries in that conveyance they stated 
the land then transferred was bounded by the 
tank of Laskar Gazi The conveyance was 
produced at the trial by the scribe, was duly 
proved and was admitted in evidence with¬ 
out objection. The Subordinate Judge has 
used the recital as valuable evidence, not only 
against the fourth and fifth defendants who 
executed the conveyance, but also against 
the other defendants who were not parties to 
that transaction. There can be no room for 
controversy that the admission is good 
evidence against the makers of the convey¬ 
ance, but the question arises whether it is 
admissible against the other defendants. 

I hese defendants, it will be observed, are 

jointly interested in the land now in dispute 

along with the fourth and fifth defendants! 
in tact, they claim under a common lease from 
the landlord and have, on basis thereof, taken 

a 1 c ? r °!^ on defenceto defeat the suit of the 
plaintiffs. But these defendants were not 
joint owners of the property covered by the 
conveyance of 1894, and were strangers to 

iat transaction. They consequently press 
the view that an admission made by the 
owners of that property cannot be received in 
ev.denoe against them merely because since 
the date of the alleged admission they have 

jointly acquired the property now in suit in 

our opinion, this contention is well founded 
as section 18 of the Indian Evidence Act is of 
no assistance to the plaintiffs. The principle 

(?) 7 C. 293; 3 Ind. Dec. (k. s.) 737. 


which regulates the reception in evidence 
of an admission by one defendant as against 
another defendant, was formulated in the 
oases of Kowsulliah Sundari Basi v. Mukta 
Sundari Basi (3), Ghalho Singh v. Jharo Singh 

(4) and Meajan Matbor v. Alimuddin Mea 

(5) . The principle is that when several 
persons are jointly interested in the 
subject-matter of the suit, an admission 
of any one of these persons is receivable 
not only against himself but also against 
the others whether they be all jointly 
suing or sued, provided that the admis. 
sion relates to the subjeot-matter in 
dispute and be made by the deolarant in 
his character of a person jointly interested 
with the party against whom the evidence 
is tendered. The requirement of the identity 
in legal interest between the joint owners 
is of fundamental importance. Bienkinsopp 
v. Bienkinsopp (6). On this principle, the 
position has been maintained that the joint 
ownership must have existed at the time 
the statement was made. Thus, in Blakeney 
v. Fergusson (7), it was ruled that the 
admissions of one person cannot be ad¬ 
mitted in evidence against another on the 
ground of a joint interest in the subject, 
unless the interest is a subsisting one at 
the time of the admission, and where the 
interest is derivative, it must have been 
acquired after the admission was made. 

• ° r!, same effect is the rule enunciated 
in Kuburnw. Ritchie (8), that the declara- 

tion of one of two joint owners is admissible 
against the other, if made at a time after 
the joint interest came into existence; if 
made before they became joint owners, the 
declaration is not admissible. The distino- 
turn is based upon obvious good sense. 

I he admission of one co-plaintiff or co¬ 
defendant is not receivable against another, 
merely by virtue of his position as a co¬ 
party m the litigation; if the rule were 
otherwise, it would in practice permit a 


(3) 11 C. 588; 10 Ind. Jnr. 66; 5 Ind. Dec. (n. s.) 

11 o 1. 

(4) 18 Ind. Cas. 61; 39 C. 995. 

0 . ( ^ 34Illd - Cas - 5 7b 44C. 130, 20C. W. N. 1217; 

U. L. J. 42. 

<.846) lOBeav. 143; 2 Phillips 607; 16 L. .T. 
Ch. S8; 11 Jur. 721; 50 E. R. 537; 78 R. R. 216. 

(7) 14 Ark. 641. 

(8) 2 California 145; 56 Am. Dec. 326. 
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litigant to discredit an opponent’s claim 
merely by joining any person as the oppon¬ 
ent s oo- party, and then employing that 
person sstatements as admissions. Consequent¬ 
ly, it is not by virtue of the person’s relation 
to the litigation that the admission of one 
can be used against the other; it must be, 
because of some privity of title or of 
obligation [see the observations of Erskine, 
L. C., in Morse v. Royal (9) and Ellenborough, 
C. J., in R. v. Hardwick (10)]. The vital 
point for consideration accordingly is whe¬ 
ther there is such privity of obligation or 
title between two persons as to justify the 
use of the admission of one against the 
other ; and plainly this must be determined 
by reference to the relation between the 
parties at the time the admission is made. 
As a matter of probative value, the ad¬ 
mission of a person (such as one joint 
owner) having precisely the same interest 
at stake as another (his co-owner) will, in 
general, be likely to be equally worthy of 
consideration; there being an identity of 
legal liability, the two persons may he 
deemed one so far as affects the propriety of 
discrediting one by the statement of the 
other. This reason, however, ceases to be 
applicable where, as in the case before us, 
the admission was made at a time when 
the parties had no community of interest. 
The inference is thus irresistible that the 
recital in the conveyance of 1894, though 
admissible against the fourth and fifth 
defendants, is not admissible as admissions 
against the other defendants under section 
18 of the Indian Evidence Act. 

The question next arises whether the 
recital in the conveyance is admissible against 
these defendants on any other principle. 
The decisions in Abdullah v. Runja Behan 
Lai (11), lmnt Ohamar v. Sirdhar Panday 
(12) and Na f war v. Alkbu (13) show that 
the statement is admissible under section 32 
(3) of the Indian Evidence Act. The 
statement by the vendors, that their land 
then conveyed was limited by certain bound¬ 
aries, was an admission that their proprietary 
interest did not extend nver any land 

(9) (1806) 12 Yes. (Jim.) 355 at p. 361; 33 E. R. 

134; 8 It. R. 3?8. 1 

(10) (1809) 11 East 578 at p. 585; 103 E. it. 1129. 

(11) 12 Ind. Cas. 149; 14C.L.J. 487; 16C.W.N. 252. 

(12) 13 Ind. Ca 8 . 120, 15 C. L. J. 7; 17 C. W.N. 108. 

(13) 18 Ind. Cas. 752; 11 A. L. J,>139, 


outside the boundaries mentioned. The 
entire statement was, consequently, admissible 
[Higham v. Ridgway (14), Connor v. Fitz¬ 
gerald (\ 5), Percival v. ISlanson (16), Smith 
v. Blakey (17), Reg. v. Exeter Guardians (18)]. 
The principle is that the statement is accepted, 
not merely as to the specific fact against 
the interest, but also as to every fact contain¬ 
ed in the same statement. Here, however, 
the plaintiffs have to face an unexpected 
difficulty. The statement can be made ad¬ 
missible under section 32 (3) only if the 
conditions mentioned in the introductory 
words of the section are fulfilled, and those 
conditions admittedly have not been fulfilled 
in this case. Consequently, the plaintiffs 
cannot avail themselves of section 32 (3) 
and there thus seems at first sight no 
escape from the position that while the 
appeal must be dismissed so far as the 
fourth and fifth defendants are concerned, 
the case must be remitted for re-considera- 
tion at the instance of the other defendants 
after exclusion of the recital in the convey¬ 
ance. On careful consideration, however, 
of all the circumstances of the case another 
aspect of the matter emerges for examination. 

It is plain that if the plaintiffs had cited 
the fourth and fifth defendants as witnesses, 
the recital in the conveyance executed by 
them could have been received in evidence 
to impeach their credit under section 155 
(3) or to corroborate their testimony under 
section 157. Now in the case before us 
no objection was taken to the reception 
of the conveyance in evidence by any of 
the defendants. If such objection had been 
taken, it would have been open to the 
plaintiffs to avoid the difficulty by citing 
the fourth and fifth defendants as witnesses 
and by proceeding under section 155 (3) 
if they repudiated their admissions. It is 
perfectly true, as pointed out by Sir Richard 

Couch in Miller v. Babu Madho Das (19), that 
an erroneous omission to object to evidence 




L. C. 301; 10 R It. 235. . om,ul 

(15) 11 L. R Ir 106. 

E. ( R 6) 830 851) 7 EX ' 21 L ' J ' EX ' 1; 86 R B - 547 > 155 

(17) (1*867) 2 Q. B. 326; 8 B. & S. 157- 36 L J O 
B. 156; 15 W. R. 492. ° J 

J} 8 \ ( ' S68) 4 Q- 13 • 3 *' at P- 344: 10 B. & S. 433- 

S na? J? T C \ : *° L ' T ' 693; 17 w - K - 850 . 

Dec (n s.) 50* : ' 9 A * ?6: 7 Sar ’ P ‘ J ’ 73 i 9 
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which is irrelevant and consequently inadmis- 
sible under any circumstances, does not 
make it admissible. But it is equally well 
settled that the Court will not entertain for 
the first time in appeal an objection that 
a document, which perse is not inadmissible 
in evidence, has been improperly admitted in 
evidence. Girindra Chandra Ganguli v. 
Bajendra Nalh Chatterjee *20), Priya Nath v. 
Makendra Kumar (21). It is plain that the 
case before us falls within the latter principle. 
Assume for a moment that we accede to the 
contention of the appellants other than the 
fourth and fifth defendants, we shall have to 
confirm the decree of the Subordinate Judge 
in favour of the plaintiffs against those 
defendants, and to set aside his decree as 
regards the other defendants; we shall then 
have to remit the ease in part to the Sub- 
ordinate Judge, allow the plaintiffs an 
opportunity to make the conveyance legally 
admissible in evidence, and if they fail to 
do so, to take the chance of success upon 
the balance of evidence. The plaintiffs 
will forthwith proceed to cite the fourth 
and fifth defendants as witnesses and they 
will be in a position to do so, with reason- 

ab e safety, as the claim of these defendants 

will have been finally negatived by our decree. 
When these defendants are examined as 
witnesses the plaintiffs will be free to intro¬ 
duce the conveyance into evidence to cor- 
roborate or contradict them as the contin¬ 
gency may require. The Court will then 
have to re-consider the case upon practically 
the same evidence as had formed the basis 
of the decision now under appeal. No 
useful purpose is likely to be served by 
the adoption of suoh a course in a litigation 
which has already lasted for nearly six 
years. We are consequently of opinion that 
in these circumstances the decree of Mr 
Justice Newbould should be confirmed and 
tnis appeal dismissed with costs. 

BEACHCROKr, J.- I agree. 

(20) I C. W. N. 530. ApPSal dismissed ' 

ji 21) 101,1,3 Cas - 376; 14 C. L. J. 578; 16 C. W. N. 


PUNJAB CHIEF COURT. 

Civil Reference No. 32 of 1916. 

January 12, 1917. 

Present :—Sir Donald Johnstone, Kt., 

Chief Judge. 

ALLAH DIA — Plaintiff — Appellant 

versus 

ALLAH BAKHSH and others — 
Defendants—Respondents. 

Punjab Tenancy Act (XVI of lSST^, 8. 77(e)— 
Jurisdiction of Civil and Revenue Courts —Plaint, 
wording of. 

Where there is a question whether a case is one 
for a Civil or for a Revenue Court, primarily the 
plaint alone should be considered; but where the 
plaint is ambiguous, the Court first hearing the case 
should always point out to the plaintiff where the 
ambiguity lies and ask him to make his meaning 
clear, [p. 120, col. 2 ] 

Case referred by the Deputy Commis¬ 
sioner, Kama), with his No. 19S-G, dated 
the 5th June 1916. 

ORDER.—When there is a question 
whether a case is one for a Civil or for 
a Revenue Court, primarily the plaint alone 
should be considered; but here the plaint 
is ambiguous, and when this is so, the 
Court first hearing the case should always 
point out to the plaintiff where the 
ambiguity lies and ask him to make his 
meaning clear. Here the plaintiffs said in 
their plaints—(1) defendants are cultivating 
as our non-occupancy tenants, (2) they 
took forcible possession. The contradiction 
is clear, and, until it is removed, no deci¬ 
sion as to jurisdiction is possible. Plaintiffs 
have now been asked what they meant, 
and they have chosen to say; When the land 
re-appeared from under the river we gave 
it to the defendants for cultivation on 
agreement to pay batai , etc. They have paid 
no rent, but for 3 years they kept saying 

they would pay; in the fourth and last year 
they refused. 

It seems to me that the plaintiffs are 
bound, for the purposes of these cases, by 
this presentation of their claims, and the 
cases are triable only by a Revenue Court. 
Whether such claims can succeed in the 
Revenue Court in view of the facts , is another 
matter with which I am not concerned. 
Plaintiffs have chosen their path. To 
call the cases now oases for a Civil Court 
merely because the plaintiffs have appa¬ 
rently misstated facts, and to have the 
cases tried as claims by proprietors against 
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trespassers would be unfair to defendants, 
who should he called upon only to meet the 
claims as made. Plaintiffs insist that de¬ 
fendants are their tenants by agreement: 
if they fail in the Revenue Court to prove 
this, that Court, I imagine, should simply 
dismiss the suits. 

The cases are Revenue cases. Papers 
returned. 

Papers returned . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 68 of 1916. 

January 9, 1917. 

Present: —Mr. Lindsay, J. C. 

TUNG NATH and another —Decree- 
holders—Odjectors—Appellants 

versus 

KANDHAIYA LAL —Auction-purchaser— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 104 (2), O. 
XXI, r. 92, order passed under—Appeal, second, whether 

lies* 

An order passed under Order XXT, rule 92, Civil 
Procedure Code, is not open to second appeal, [p. 121, 

Mahmud Ali v, Qobind Prasad, 28 Ind. C as. 184; 
18 O. C. 1, explained. 

Appeal against the order of the District 
Judge, Gonda, dated the 31st August 1916, 
confirming that of the Munsif, Gonda, 
dated the 19th July 1916. 

Rabu Surendro ftath Roy, for the Appel¬ 
lants. 

Babu Jiban Krishna Banerji , for the Re¬ 
spondent. 

JUDGMENT.—A preliminary objection 
is raised on behalf of the respondent that no 
second appeal lies in this case and after 
hearing the argument of the learned Counsel 
1 am satisfied that this contention must 
prevail. The way in which this case has 
come before this Court is as follows. The 
appellants here are decree-holders, and in 
execution of the decree obtained by them 
against the judgment-debtor certain pro¬ 
perty was sold and purchased by one 
Kandhaiya Lai. The decree-holders made 
an application to the execution Court under 
Order XXI, rule 90, asking for the sale to 
be set ftejde on the ground that there had 


been a material irregularity in the publica¬ 
tion and conducting of it. That application 
was dismissed by the Court of first instance 
and thereafter the decree-holders went in 
appeal to the District Judge. The learned 
District Judge has dismissed their appeal 
and now it is sought to have the decision 
of the learned Judge upset here by bringing 
this second appeal. It is quite clear from 
the provisions of section 104 of the Code of 
Civil Procedure and of Order XLIII that this 
second appeal is incompetent. Under Order 
XLIII, rule (1) O'), an order refusing to set 
aside the sale is appealable and consequently 
it is one of the orders which fall within 
the category indicated by clause ( i ) 0 f sec¬ 
tion 104, sub-section (1), of the Code of 
Civil Procedure. It is an order made under 
rules from which an appeal is expressly 
allowed by rules. No doubt, therefore, an 
appeal could lie in the Court of the District 
Judge. But sub-section (2) of section 104 
goes on to say that no appeal shall lie from 
any order passed in appeal under this section. 
These words are to my mind conclusive of 
the matter in dispute and they correspond 
with the language of the concluding olause 
of section 588 of the old Code of Civil 

Procedure. I have no doubt whatever, there¬ 
fore, that no second appeal lies in this case. 
It is true as the learned Counsel for the 
appellants points out that a case similar 
to the present was decided in Mahmud Ali 
v. Qobind Prasad (1), where it was enter¬ 
tained as a miscellaneous appeal. I notice 
however, that the question of the competency 
of the appeal was not raised in that case 

and was not decided. Now that the matter 

has been brought definitely before me I 
must decide against the appellants that no 
second appeal lies. There remains an argu- 
ment put forward on behalf of the un¬ 
successful appellants to the effect that they 
can ask this Court to interfere in revision 
My powers as a Court of revision are 
limited by the provisions of section 115 nf 
the Code of Civil Procedure. Mr Ho 
does not pretend that he could bring a 
for revision within clauses (a) and (b) 0 f 
section 115. Consequently the only argu 
ment he could put forward in this connec' 
tion was that there had been an illegality 

(1) 28 Wd. C*s. 1 84: 18 a o. J. 
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or material irregularity committed by the 
Court below in the exercise of its juris¬ 
diction. I am, however, unable to convince 
myself that this was so. The only way in 
which Mr. Roy can argue the case to my 
mind is by saying that the judgment of 
the lower Appellate Court is a wrong judg¬ 
ment either on law or fact. I do not for 
a moment suggest that the judgment is 
erroneous, in either of these respects. But 
assuming that it is so, it is well established 
that the Court cannot interfere in revision 
in order to correct an erroneous judgment 
either on law or on facts. It appears to 
me that this case must fail. I dismiss the 
appeal with costs to the respondent. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 512 to 522 and 

544 op 1916. 

March 6, 1917. 

Present : Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

MOGADASU YENKATADASU and other 

—Defendants—Appellants 

versus 

VANKAMAMIDI UDAYANARAYANA 

and other-;—Plaintiffs - Respondents 

, (d) 8 ' Except,on-lnarn,grant of-P resumption ai 

f ° '.frlnT - Pre -f! , [ emen,:l Prompt,on 

as t°-Giant w,th ashtabogam, effect oj—Ejectment 
**'t—Jumd,ct,on—Burden of proof- Kudivaram right 
acquisition of, by relinquishment. ’ 

(„^^[! S T Pti0n ’, in a ” CaSes of " rants of '««»«*, is 
[P I23 /0I. I ] mehamm Wa? " ranted as '•*»». 
Courts should always start with that presumption 

rights ahso° Tp-^eoh iT SS • ^ 

A grant with ashtabogam (loos not necessarily import 

ho grant °t the A,«!ir; ammalsoilI the Siime 

that it does not clearly imply the grant of temple and 
other communal sites, [p. 123 , col 1 "I 

, ) „ P ri Y;f t ‘ lement innm grants must be presumed to 
be of land revenue only ; what the grantor was e till 

ed in those days, to obtain from the lands as feudal 

landlord being connoted by the word ‘land revenue’ 

though now it would be called melvaram. [p. l»| 

Where the defendants in a suit for ejectment cm, 
test the jurisdiction of the Civil Courts to entertain 

LaU'A 7 V 3 (2) ( '° ° f tho Madras Estates 

Land Act, it is for them to prove that rim ni.,; 

was not the owner of the right'at th! 

time of the grant of the inam to him. But this is not 


necessary when, by setting up that the grant was of 
Dot li vara ms, the plaintiffs admit that they were not 
the owners of the kudivaram at the time of the 
grant, [p. 124, col. 1.] 

It cannot be laid down as a broad proposition of 
law that the inamdar must have the occupancy right 
when the tenants have no occupancy rights in them- 
Be 1 ves, though it is open to the Court, from such a 

state of facts, to infer that, at the time of the grant 

the grantee had the kudivaram right. Inamdars 
might veil be asked to establish that, by transfer or 
succession etc., they got the kudivaram right subse¬ 
quently, where it is admitted or proved that they 
had nor got the kudivaram right at the time of the 
grant, [p. 124, col. 2.] 

Opinion ol Miller, J , in Ponnusicamy Padayachi v. 

t an oTt ,! i a r n 'r 24 I,,d - Cas - 217 -‘ 26 M. L. J. 285; 1 L. 
W n ; lo M * L - T - 299j 38 M. 843, dissented from. 

ler Spencer, In a suit for ejectment, where 
plaintiffs roly on the Exception to section 8 of the 
Estates Land Act for ousting the jurisdiction of the 

Kevenue Courts, the plaint should specifically show by 

vl.at acts the plaintiff acquired the kudivaram 

inteiest of his ryots and became entitled to both 
varams. [p 125, col. 1.] 

Second appeals against the decrees of 
the Additional Temporary Subordinate Judge’s 

vn, :ntUr ’ in Appeal Sails Nos. 1 to 

14 of 1915, preferred against those of the 
District Munsif, Tenali, in Original Suits 
Nos. 794, 805, 804, 792, 796, 797 784 
786, 799, 793, 802, 795 of 1910. 

Messrs P. Narayanamurthi and B. Somayya, 
for the Appellants. 

Mr. V. Ramadoss, for the Respondents. 

JUDGMENT. 

Sadasiva Aivar, J.-The defendants are 
the appellants in these second appeals, 
-the plaintiffs are agraharamdars who claim 
a right to eject the defendants (tenants) 
on the ground that they (the plaintiffs) 
are the owners of both the kudivaram and 
tneharam rights in the lands in the 
occupation of the defendants. Though 
the plaint does not definitely set out 
how the plaintiffs own both the varams, 
t is - ear from the 13th paragraph of 
the District Munsif’s judgment that 
they claimed both varams as conferred 

W i u e,r xu anoestor Dakshinamurthy 
Sastrulu by the gift deed, Exhibit A of 

ex ? cute( t by the then zemindar, who 
called himself Raja Mar.yakya Row 

Bhavanarayana R ao Sir Desa Mukhi 

Mannevaru s.rkar Mrithujangan. I think, 

’ l°.i’ the 0nIy <3 ue stion in this case 

raruL he ier T® plaintiffa obtained both the 

orthT' T' der th,S grant Exhibit A 
or the melvaram alone. ]f , hey ob , ainec j 
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the melvaram alone, the kudivaram not being 
granted to them and they not having 
claimed the kudivaram as having belonged 
to them at the time of the grant, the 
village is prima facie an estate under 
section 3 (2) (d) of the Instates 

Land Act and the Civil Court has no 
jurisdiction over these suits. The pre¬ 
sumption in all cases of grants of inam 
is that only the melvaram was granted 
as such inam. I think that Courts should 
always start with that presumption in 
these cases, unless the grant deed 

clearly confers kudivaram rights also. In 
this case, the grant deed, Exhibit A, 
itself indicates that there were inhabi¬ 
tants residing in the village at the 
time of the grant and it excludes savaram 
or home farm lands from the gift, and, 
though it is a grant with all the 
ashtabogam , it has been held in Parankusa 
Zatindra Mahadesikaswami v. Subramania 
Pillai (l) that a grant with ashtabogam 
does not necessarily import the grant of 
the kudivaram also in the same manner 
that it clearly does not imply the grant 
of temple and other communal sites. I 
am, therefore, clear that the plaintiffs case 
that the grant of 1796 included the 
kudivaram rights also cannot he supported. 
In coming to this conclusion, I do not 
rely upon Exhibit I in respect of which 
the District Munsif seems to have fallen 
into two inaccuracies in his judgment, 
namely, (1) that it must have been pre¬ 
pared about 1780, and (2) that the reference 
to seri in Exhibit 1 also indicated that 
there were already tenants occupying these 
lands. It appears from the Kistna Manual 
that the Collector Mr. Ram in whose time 
the Register, Exhibit I, was prepared 
became such Collector only in 1794,^ and 
it further appears that the word seri 
might have been used to describe the 
village in his time owing to its having 
been attached about the year 1800 or 
1801 for recovery of arrears of Govern¬ 
ment peshcush and cowles for the inam 
lands were granted to the inamdars then. 
(See Exhibit N series. Also Kistna 
Manual, page 320). 

Mr. Rama Doss then argced that even if 


the grant was only of the melvaram , it 
was not a grant of “land revenue” and, 
therefore, the inam did not fall within 
the definition of an estate found in 
section 3, clause 2, sub-clause (d), of the 
Madras Estates Land Act, because the said 
sub-clause speaks of a “village of which the 
land revenue alone has been granted in 
inam”, and not a village of which the 
melvaram alone has been granted in inam. 
This contention seems to have found favour 
with both the lower Courts. If it be 
held that no inam village granted by a 
zemindar before the Permanent Settlement 
would come under clause (</) of section 
3 (2), the result would be that, as most 
of the pre settlement inams would come 
under this head (very few having been 
granted directly by the Sovereign power 
under whose nominal suzerainty, the zemin¬ 
dars held their estates), almost all such 
inam villages would be excluded from the 
purview of the Act. I am not at all 
prepared to accept this contention. Zemin¬ 
dars were supposed to have come in as only 
receivers of land revenue, they considered 
themselves to possess royal authority and the 
pre settlement inams granted by them might, 
therefore, be well considered by the Legis¬ 
lature as merely grants prima jacie of 
land revenue. When the inams were 
afterwards confirmed or recognised by the 
British Government, they were so recognised 
and confirmed as grants of mere land 
revenue made by the zemindars. It is also 
significant that in clause U It the kudivaram 
right is referred to in a subsequent portion 
of the same sentence in contradistinction 
to “the land revenue alone” mentioned in 
the first portion, showing that what the 
grantor was, in those days, entitled to 
obtain from the lands as feudal landlord, 
was connoted by the word “land revenue”, 
though, now, it would he called ‘ melvaram.'" 

Next it was argued that as the jurisdiction 
of the Civil Courts would be ousted by 
treating the inam village as an estate 
under section 3 *2) (d), it lay upon the 
defendants to prove tha^ it was an estate. 
1 think that the several cases quoted by 
Mr. Rama Doss and which are reported as 
Indety China v. Potu Konchi (2); Upadrasta 

(2) 8 I ml. Cub. 365; (1010) M. W. N. 630; 8 M. L r 
T. 376. 


( 1 ) 26 Ind. Cap. 117. 
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Venkata v. Devi Sitaramudu (3\ Sri math 
Kidambi v. Pidipiti Kutumbarayadu (4) and 
in Karri Narasayya v. Thavvaia Nageswara Pao 

(5) proceed only to this extent, that it lay npon 
the defendants in such cases to prove 
that the grantee was not the owner of the 
kudivaram at the time of the grant. I do not 
think that these cases afford any help to 
the decision of these suits as the plaintiffs 
do not claim that they were owners of 
the kudivaram interests in these lands at 
the time of the grant, hut set up that 
the grant itself to them was of both 
kudivaram and melvaram , thus admitting 
that they were not the owners of the 
kudivaram at the time of the grant. 

The next contention of Mr. Rama Doss 
is that it must be presumed that he has 
acquired the kudivaram interest subsequent 
to the time of the grant somehow, and 
that under the exception to section 8 of 
the Madias Estates Land Act, these lands 
had ceased to be part of the inam estate. 
It has been held in TJpadrasta Venkata v. Deii 
Sitaramudu (3) that that exception applies 
only to acquisitions of kudivaram by means 
of transfer, succession or other modes ejusdem 
generis and not by means of relinquishment 
of his holding by the tenant. Mr. Rama 
Doss, however, argued that we can presume 
acquisition even by the former modes on 
the finding of the lower Courts that 
nobody, else was allowed by the inamdars 
to acquire occupancy rights in these lands 
and that they have been claiming occupancy 
rights for several years past. He relied 
especially upon the cases of Tadikonda 
Buchi Virabhadrayya v. Sonti Venkanna (6) 
and Ponnuswamy Padayachi v. Karuppudayan 

R> rh • F 9 ; r f g f dS the ° aSe of Tadikonda 

Buchi Virabhadrayya v. Sonti Venkanna (fi) 
Benson and Snndara Aiyar, JJ„ PxpreS s e d 
the opinion that on the facts found in 
that case the agraharamdars ‘ must be taken 
to have been entitled to the kudivaram 
nt the time of the inam grant," and not that 
they can be presumed to have subsequently 

(3) 24 Ind. Cas. 224; 26 M L T qg nr cr , 

(5) 31° Ind. Cas.' 209' ^ M ‘ L * J ‘ 2a8; 39 2L ’ 

n (eM 0 C as. 76 9! 24M. L . J. 659; (, 9 , 3 ) M . W . 

Cas - 217 ! 26 M. L. j. 28V 1 I \y 918 
13 M. L. T. 299; 38 M. 843, 1 " 218; 


acquired it. Thus the inamdars preventing 
their tenants from acquiring kudivaram and 
claiming kudivaram in themselves for several 
years can be used by the lower Courts 
only to infer that the agrahararadars were 
entitled to kudivaram at the time of the 
grant, but (as I said already) on the 
pleadings in these cases, the question of 
the inamdars being entitled to the kudivaram 
at the time of the inam grant does not arise. 

As regards the ca^e of Ponnuswamy 

Padayachi v. Karuppudayan (7), the opinion 

°f one alone of the learned Judges (Miller, 

J.) can be relied on by the plaintiffs as 

laying down the broad proposition that 

the inamdar must have the occupancy right 

when the tenants have no occupancy rights 

in themselves. I must respectfully differ 

from such a broad proposition. As I said, 

it is open to the lower Courts to infer 

from such a state of facts only this, 

that at the time of the grant the grantees 

had the kudivaram right. But even as 

regards such a presumption, speaking for 

myself, I would not draw such an inference 

from that fact alone if I was the Court 

of first instance, knowing how immdars 

and zemindars in the northern districts have 

always tried to deny occupancy rights to 

their tenants and .to prevent their tenants 

from claiming such rights. Inamdars might 

very well be asked to establish that by 

transfer or succession, otc., they got the 

kudivaram right subsequently, where it was 

admitted or proved that they had not 

£ot the kudivaram right at the time of 
the grant. 

In the result, I am 0 f opinion that the 
villasre is an estate under section 3, clause 
4 W, and reversing the decision of the 
lower Appellate Court, I would order the 
return of the plaints in all these suits for 
presentation to the proper Revenue Court. 

i6 plaintiffs must pay the defendants’costs 
throughout. 

Spencer, J._I agree. I desire only to 
say a few words on the last question, viz , 
yphether agraharnmiars can be regarded as 
aving acquired by relinquishment any 
kudivaram right which they had not at the 
ime 0 the grant. The first question to 

6 . eci here is whether these suits are 
cognisable by a Civil Court or by a Revenue 

our , {for the purpose of deciding that 
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p°int, it is necessary to* see whether at the 
time of the grant, the inam was given to 
a person not owning the kudivaram. If 
the plaintiffs intended to rely on the ex¬ 
ception to section S of the Madras Estates 
Land Act for ousting the jurisdiction of the 
Revenue Court, it was necessary that they 
should have advanced a specific case to show 
by what acts they acquired the kudivaram 
interest of their ryots and became entitled 
to both varams. But it was not the 
plaintiffs’ case in their plaints that they 
had a grant only of the melvaram and 
that'tkeylsubsequently acquired the kudivaram 
right as regards all the lands comprised in 
these suits. It was their case that they 
got both the melvaram and the kudivaram 
rights under the grant. J, therefore, agree 
that the Civil Courts had no jurisdiction 
to entertain these suits and the plaints must 
be returned for presentation to the Court 
having jurisdiction. 

Plaint returned . 

T.R.P, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 1 ok 1917. 

February 16, 1917. 

Present: — Pandit Kaohaiya Lai, A. J. C. 
The Hon’blb Maharajah Sir BH AG WAT I 
PRASAD SINGH— Plaintiff— 

Appellant 

versus 

GOVIND DAT and another—Defendants— 

Respondents. 

Appeal, second—Revision-Mortgage of occupancy 
holding—Declaratory suit by landlord — Landlord , 
whether entitled to any relief—Civil Procedure Code 
(Act V of 1908), 0. VII, r. 10— Proper Court, presen¬ 
tation to, return of plaint for—Civil Court, jurisdiction 
of. 

Where a second appeal is preferred but does not 
lie under the law, it can nevertheless be treated as 
an application for revision, [p. 12o, col. 2.] 

Where, on an occupancy tenant’s mortgaging his 
holding, the landlord sues him in the Civil Court for 
possession of his holding by his ejectment and for a 
declaration that the mortgage is null and void, the 
Court should not return the plaint for presentation 
to the proper Court; for, although it is incompetent 
to grant the possessor}' relief, it can grant the decla¬ 
ratory relief to the effect that the mortgage is invalid 
and not binding on the landlord, [p. 12H, col. 1.] 


Appeal against the order of the District 
Judge, Gonda, dated the 22nd Deoember 
1916, upholding the order of the Subor¬ 
dinate Judge, Gonda, dated the 2nd 
December 19i6. 

Mr. Shahid Husain , for the Appellant. 

Babu Ram Chandra , for the Respondents. 

JUDGMENT.—Jadunath Pande obtained 
a decree against the predecessor-in-title of 
the plaintiff, whereby a heritable but non- 
transferable right of occupancy in 11 bighas 
3 biswas pukhta of land, then in suit, was 
decreed in his favour. He was succeeded 
)y his daughter in-law, Musammat Pragdei 
who on the 20th July 1915 made a 
usufructuary mortgage of the said holding in 
favour of Govind L)at and gave him posses¬ 
sion. The plaintiff as the zemindar of the 
village in which the disputed plots are 
situated sued for possession of the same by 
the ejectment of the defendants and for a 
declaration that the mortgage aforesaid was 
null and void. He also sued for damages. 

The Courts below returned the plaint for 

presentation to the proper Court, holding 

that Musa mm :t Pragdei was a tenant, who 

could not be ejected by the Civil Court. The 

plaintiff has filed a second appeal, to which 

a preliminary objection is taken on behalf 

of the defendants to the effect that no 

second appeal lies from an appellate order 

upholding an order of the C®urt of first 

instance, returning a plaint for present- 

ation to the proper Court under section 

1CH read w, h Order XLIII, rule 1, of the 

Code of Civil J rocedure. The learned Co Un . 

sel, who appears for the plaintiff, concedes 

that the appeal was filed by mistake and 

he prays that his appeal may be treated 

as an application for revision and dealt with 
accordingly. 


I have allowed the appeal accordingly to 
be treated as an application for revision 
and on that footing proceeded with the hear 
ing of the case. H is „ ot disputed on 

behalf of the defendants-opposite parties 

that Musammat Pragdei had no right to 
make a mortgage of the occupancy hold- 
mg m favour of Govind Dat. It is also 
conceded on behalf of the plaintiff-appli- 
cant that a suit for ejectment of Musam - 
mat Pragdei or for damages cannot in 
the circumstances lie in the Civil Court 
for the ejectment of Govind Dat and the 
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delivery of possession of the property com¬ 
prised in the mortgage to the plaintiff- 
applicant would involve ipso facto the eject¬ 
ment of Musammat Pragdei, the mortgagor, 
which cannot, however, be effected except 
in accordance with the provisions of section 
52 of the Oudh Rent Act (XXII of 1S86). 
The only relief which the Civil Court is 
competent to grant in a case of this kind 
is a declaration that the mortgage effected 
by the occupancy tenant is legally invalid 
and not binding on the plaintiff-applicant. 

The application is accordingly allowed 
in so far that the plaintiff-applicant will 
be granted a declaration that the mortgage 
effected by Musammat Pragdei in favour 
of Govind Dat on the 20th July 1915 
is null and void and is inoperative as against 
the plaintiff-applicant. The rest of the claim 
is dismissed. As the plaintiff-applicant came 
into Court claiming in the main reliefs 
to which he was not entitled and did not 
seek his remedy in this Court in the pro¬ 
per form, 1 direct the parties to bear their 
own costs throughout. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 90 of 1916. 

March 6, 1917. 

Present :—Pandit Kanhaiya Lai, A. J. C. 
Munshi HAR DAYAL and others — 
Defendants—Appellants 


'S 


versus 

SHYAM NARAIN and others—Plaintiff 

—Respondents. 

Hindu Law Family settlement—Deceased’s estate 
bona tide dispute us to—Compromise between daughtc 
and first cousin , whether binding on reversioners 

Where a bona fide dispute between the dauo-hte; 
and the hrst cousin of a deceased Hindu regardiu- 
lus estate resulted in a compromise: r 

Meld, that the compromise was as much bindius 
on the reversioners as on the persons who wen 
parties to it, inasmuch as it was made in the interesl 
of the estate which might otherwise have suffered 
the expense of a long litigation, [p. 127, col. 2.1 

La l V * Gohind Krishna Narain , 10 Ind. Cac 

o 5 tl 15 C ’ W * N * 545; 8 A. L. J. 552; 13 C 
r xr S°i T 13 B ° m - L - R - 427; 10 L. T. 25; (1911) 

folWd ' * 21 M - L - J - 6451 38 1 x - 87 ( p - C->. 


Appeal from the decree of the District 
Judge, Hardoi, dated the 23rd December 1915, 
reversing the order of the Munsif, Shahabad, 
dated the 29th June 915. 

The Hon’ble Pandit Gokaran Nath Misra , 
for the Appellants. 

Mr. St. George Jackson and Babu Prabhat 
Chandra Gupta , for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for possession of certain property and mesne 
profits. The property aforesaid belonged to 
Sheo Ghulam, who died on the 21st April 
1895, leaving a widow, Musammat Radha 
Kuar, and a daughter, Musammat Rup 
Rani. On the death of Sheo Ghulam, muta¬ 
tion of names was effected in favour of 
his widow, Musammat Radha Kuar, but on 
death of the latter, which took place on the 
21st February 1899, a dispute arose between 
Musammat Rup Rani on the one hand and Har 
Dayal, the first cousin of Sheo Ghulam, on 
the other. Both of them made applications 
to the Revenue Court, claiming that muta¬ 
tion should be effected in respect of the 
property left by Musammat Radha Kuar in 
their respective names. On the 1st May 
1899 an agreement was arrived at between 
them, by which Har Dayal agreed to allow 
the name of Musammat Rup Rani to be 
entered in respect of a two-thirds share 
and Musammat Rup Rani in turn agreed to 
allow the name of Har Dayal to be entered 
in respect of the remainder. No written 
agreement was apparently executed or is at 
all events forthcoming. The record of the 
mutation file has been destroyed, and the 
only written evidence available consists of 
the copy of a statement, then made by 
Har Dayal, agreeing to the entry of the 
name of Musammat Rup Rani in respect 
of a two-thirds share of the estate left by 
her deceased father, Sheo Ghulam, and that 
of Sheo Prasad, the general agent of Musam¬ 
mat Rup Rani, expressing his assent to 
the same. This copy had been obtained 
before the mutation file had been des¬ 
troyed. 

1 he manner in which the above settlement 
was arrived at is indicated by the evidence 
adduced by the parties, and the finding of 
the lower Appellate Court as al?o of the 
Court of first instance on this point is that 
on the death of Musammat Radha Kuar 


Vol. X.LI] 


INDIAN CASES. 


12? 


HAR DATAL t>. SHYAM NARAIN. 

there was a dispute between Musammat 
Rup Rani and Har Dayal, each of whom 
claimed the entire property and had ap¬ 
plied for mutation in respect of the whole, 
that friends intervened, used various argu¬ 
ments and were successful, and that the 
parties eventually agreed to be satisfied with 
mutation of two-thirds in favour of Musam^ 
mat Rup Rani and one-third in favour of 
Har Dayal. There is also a finding that 
mutation was obtained in the same propor¬ 
tion in regard to each of the three villages 
to which the present suit relates. 

Musammat Rup Rani died on the 19th 
December 1911, leaving a husband, Ram 
Narayan, and four sons, one of whom died, 
leaving a son surviving him. The plaintiffs 
are the descendants of Musammat Rup Rani 
and sued in this case for the recovery of the 
one-third share of the property of Sheo 
Ghulam, which Musammat Rup Rani allowed 
to be entered in the name of Har Dayal.* 
Their allegation was that Musammat Rup 
Rani had no right to enter into a compromise 
which could have the effect of binding their 
interest. Har Dayal had meanwhile trans¬ 
ferred the property to his wife, Musammat 
Rukmin, from whom it passed to her 
daughters, Musammat Ram Pyari and 
Musammat Kesar, who are defendants to the 
present suit. Musammat Kesar has transfer¬ 
red a portion of the same to Anant Bihari, 
who is also a defendant. The defence of 
Har Dayal and his wife and daughters 
was that Musammat Rup Rani was excluded 
by custom, that the entire property had 
devolved on the death of Musammat Radha 
Kuar on Har Dayal, and that Musammat 
Rup Rani was allowed a two-thirds share in 
consideration of her poverty for her mainten¬ 
ance for her lifetime. The defence of Anant 
Bihari was that the settlement arrived at 
between Musammat Rup Rani and Har Dayal 
in the course of the mutation proceedings, 
which were instituted on the death of 
Musammat Radha Kuar by each of them, 
was final and binding on the plaintiffs. 

The Court of first instance dismissed the 
claim, holding that the plaintiffs could not 
resile from the family arrangement into 
which Musammat Rup Rani had entered 
with Har Dayal, though no custom excluding 
daughters from inheritance was established. 

I he lower Appellate Court, however, decreed 


the claim on the ground that no such family 
arrangement was set up by Har Dayal and his 
wife and daughters in their defence. 

It appears from their written statement 
that a different construction was then 
attempted to be put by Har .Dayal and 
his wife and daughters on the settlement 
made in the mutation proceedings. The 
making of the settlement was not, however, 
disputed, and all that was asserted was 
that its effect was to give Musammat Rup 
Rani no more than a two-thirds share of the 
property of her father for her maintenance 
for her lifetime. The reason suggested for 
that concession in the written statement 
has no relevancy in determining whether 
it was binding or not, because the defendants 
aforesaid were clearly trying to put on it 
a construction different from what the 
Courts below have found it actually bore. 
The plea raised by Anant Bihari was in 
any event clear and definite, and on the 
finding arrived at by the Courts below, it 
was sufficient for the dismissal of the 
plaintiffs’ claim. In the ivajib-ul-araiz of 
several of the villages to which the Courts 
below have referred, there is a reference to 
the existence of a custom of the exclusion 
of daughters among the Srivastava Dusre 
Kayasthas, to which caste Sheo Ghulam be¬ 
longed, and though the Courts below found 
that the entries in those wajib-ul-araiz were 
insufficient to establish a family custom applic¬ 
able to the family of Sheo Ghluam, there 
can be no question that there was a bona 
tide dispute which but for the settlement 
arrived at in the mutation proceedings 
may have involved the parties in anexpensive 
litigation. A settlement of that kind arrived 
at with the holder of a life-estate is, as 
pointed out by their Lordships of the Privy 
Council in Khunni Lai v. Gobind Krishna 
Narain (1), as much binding on the rever¬ 
sioners as on the persons who are parties 
to it, because the settlement is made in 
the interest of the estate which might 
otherwise have suffered the expense of a 
long litigation; and the assumption which 
underlies such a settlement is that there 
was an antecedent but doubtful title of 

(1) 10 Ind. Cas. 477; 33 A. 356; 15 C. W. N. 545; 8 
A. L. J. 552; 13 C. L. J. 575; 13 Bom. L. R 427- 10 
M. L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J 645- 
38 I. A. 87 (P. C.). 
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some kind which each party was claiming 
and that the agreement acknowledged and 
defined what that title was. It is unneces¬ 
sary in the circumstances to consider the 
question of the value of the evidence afforded 
by the wajib-ul-aratz as to the existence of the 
custom set up by the defendants-appellants. 

The appeal is, therefore, allowed and the 
plaintiffs’ claim dismissed with costs through¬ 
out. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 13 of 1916. 

March 19, 1917. 

Present :—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 

GIR1DHARI NAIK— Degree-holder— 

Appellant 

versus 

KASHI TINDI — Respondent. 

Orissa Tenancy Act {II II. C. of 1913', s. 31 — 
Occupancy right*, transferability of—Sale in execution 
of mortgage decree— Procedure. 

The decisions with regard to the transferability of 
occupancy rights in Bengal are not applicable to the 
transfer of such rights in Orissa. 

In Orissa occupancy rights are transferable with¬ 
out the landlord’s consent, unless it is shown to the 
satisfaction of the Collector that the landlord has 
good reason for his objection. 

The correct procedure in cases in which it is 
desired to put up for sale an occupancy right in 
execution of a decree on a mortgage is to allow the 
sale to go through. The purchaser should then 
under section 31 of the Orissa Tenancy Act, 1913, 
apply to the landlord for registration of the transfer. 
If the landlord accepts the fee authorised, the sale 
will hold good. If he refuses to do so, the purchaser 
should apply to the Collector aud the Collector will 
decide whether there is good and sufficient feason 
for the refusal of the landlord’s consent. 

Appeal from a decision of the District 
Judge, Cuttack, dated the 22nd May 1916, 
confirming a decision of the Munsif, 1st 
Court, Purii dated the 15th February 1916. 

Mr. Biswanath Sinha , for the Appellant. 

JUDGMENT.—The facts of this case are 
that on 6th December 1915 the decree- 
holder-appellant made an application to 
put up for sale in execution of a decree 
upon a mortgage certain occupancy rights, 
In these occupancy rights the respondent 
now before us had made a private pur* 
0 hase. Besides being a private purchaser 


he is also a co-sharer landlord. He was 
made a party to the suit in the mortgage 
in his capacity of a private purchaser. He 
put in no written statement and allowed 
the mortgage suit to be decreed. When 
an attempt was made by the decree-holder 
to enforce the mortgage by sale of the 
mortgaged property, he took the objection 
that occupancy rights are not transferable 
without the consent of the landlord and that 
he, as a co-sharer landlord, would in no 
circumstances give his consent. The pro¬ 
posed sale was bound to be infructuous. 
Upon this ground the Court of first instance 
declined to proceed with the sale. This 
decision was upheld by the learned Judge in 
appeal. 

Much case-law from Bengal has been 
quoted both in the judgment of the lower 
Appellate Court and in argument before us. 
In our view the decisions with regard to 
the transferability of occupancy rights in 
Bengal are not applicable to the transfer of 
such rights in Orissa. The application for 
sale was made on the 6th December 1915. 
The Orissa Tenancy Act came into force 
in 1913. It is fallacious to say that occu¬ 
pancy rights are not transferable in Orissa 
without the consent of the landlord. They 
are transferable without the landlord’s con¬ 
sent, unless it can be shown to the satisfac¬ 
tion of the Collector that the landlord has 
good reason for his objection. The correct 
procedure in cases in which it is desired 
to put up for sale an occupancy right in 
execution of a decree in a mortgage is to 
allow the sale to go through. The pur¬ 
chaser will then under section 31 of the 
Orissa Tenancy Act apply to the landlord 
for registration of the transfer. If the land¬ 
lord accepts the fee authorised, the sale will 
hold good. If he refuses to do 90, the 
auction-purchaser will go to the Collector 
and the Collector will decide whether there 
is good and sufficient reason for the refusal 
of the landlord’s consent. We set aside 
the decisions of the Coarts below and direct 
that execution proceed in terms of the decree 
made. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Criminal Revision No 558 of 1917. 

June 12, 1917. 

Present :— Mr. Justice Teunon and 
Mr. Justice Richardson. 

CHARLES HENRY BROOKE— 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Calcutta Police Act (IV B. C. oj 1866), s. 66, subs. 
(4) (a', offence under—Calcutta Municipal Act(lll B. 

C. of 1899>, s. 559, subs. (18), Bye-laws framed under , 

breach of. 

The petitioner, a building contractor who had 
undertaken the erection of a masonry or brick build- 
ing and who, under a license of the Calcutta Cor¬ 
poration under bye-law 2 of the bye-laws framed under 
the provisions of section 559, sub-section (18) of the 
Calcutta Municipal Act, was authorised to make an 
enclosure on a portion of the public street for the 
purpose of depositing mortar, bricks, etc, thereon, on 
condition of his fencing off the portion to be occu¬ 
pied with a temporary fence, unloaded and deposited 
during the course of his building operations bricks on 
a foot-path—part of a public street—without fencing 
it off by a temporary fence, and thereby caused 
obstruction in the foot-path for about six hours: 

Held , that the petitioner had not only committed a 
breach of the bye-law under which his license was 
granted, but had also committed an offence under the 
provisions of section 66, sub-section (4) (a), ot the 
Calcutta Police Act. [p. 130, col. l.j 

Qusere.— Whether sub section (4) (a), introduced into 
section 66 of the Calcutta Police Act by the Amend¬ 
ing Act III B. C. of 1910, overrides or repeals the 
provisions regarding the regulation of obstructions 
to be found in the Calcutta Municipal Act. [p. 130, 
col. 1.] 

Babu Manmatha Nath Mukherjee , for the 
Petitioner. 

Mr. Oamell ( Deputy Legal Remembrancer, 

Bengal), for the Crown. 

JUDGMENT.—In this case the petitioner 
has been convicted under the Calcutta 1 olice 
Act (Bengal Act IV of 1866), section 66, sub¬ 
section 4 (a), and sentenced to pay a tine of 

Rs. 20. 

It appears that the petitioner is a building 
contractor and has undertaken the erection 
of a masonry or brick building at pre¬ 
mises No. 40/'1 on the Strand Road. In the 
course of his building operations on the 20th 
of March last the petitioner unloaded and 
deposited some 2,000 bricks on the foot-path 
or pavement in front of the said premises 
and thereby, it has been found, caused ob¬ 
struction in or on the foot-path for a period 
of some six hours or more. 


That the foot-path or pavement in ques¬ 
tion is part of a public thoroughfare and 
that obstruction was caused in the manner 
set out has not been disputed and the defence 
is that the acts complained of, having been 
done in pursuance of and in conformity 
with a license granted by the Chairman of 
the Corporation of Calcutta, the petitioner 
had not thereby committed any offence. 
The present Rule was issued in order to the 
further examination of that defence. 

The license which we have now examined 
is one granted under the 2nd of the bye¬ 
laws framed under the provisions of section 
559, sub-section (IS), of the Calcutta Muni- 
cipal Act and authorizes the licensee to make 
an enclosure in (a) portion of the public 
street measuring 40 feet into 4 feet, equal to 
160 square feet, for the purpose of depositing 

mortar, bricks, etc.during the building 

.....of premises No. 40 1.” 

We further find endorsed on the license 
a condition to the effect that the license 
is granted on condition that the portion to 
be occupied must be fenced off with a tempo¬ 
rary fence. 

It is conceded that in this case there was 
no enclosure or surrounding fence, and the 
first contention before us then is that inas¬ 
much as the Corporation had authorized the 
occupation by the petitioner of a certain 
specified area of the foot-path, it was imma¬ 
terial whether he left the bricks lying loose 
on that space, or surrounded and enclosed 
the space and the bricks by means of a 
fence. 

In the alternative it is contended that the 
petitioner has at most committed a breach of 
the bye-law under which his license was 
granted and that proceedings should have 
been taken against him only under the Muni¬ 
cipal Act and at the instance of the Corpora¬ 
tion. 

On the other hand it is suggested by the 
Deputy Legal Remembrancer that in view of 
the provisions of section 66,sub-section (4) (a) 
of the Calcutta Police Act, the license and 
the bye-law under which it was granted 
should be held to be invalid and ultra vires 
of the Corporation. 

In support of the petitioner’s contentions 
reference is made to the provisions of section 
336, section 351 and of section 559, sub¬ 
section (18). These sections and sub section 
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vest the public streets in the Corporation 
and authorize the General Committee to 
discontinue or close such streets, and to make 
bye-laws prohibiting or regulating the placing 
of obstructions or the depositing of materials 
thereon. 

We are, however, unable to accede to either 
of the petitioner’s contentions. The peti¬ 
tioner’s license authorized him to obstruct 
the pavement or foot-path by a well dehned 
enclosure, but did not authorize him to 
obstruct or endanger the safety of persons 
using the foot-path by means of loose and 
unprotected heaps of bricks. The petitioner, 
therefore, it is plain, has committed a breach 
of the bye law under which his license was 
granted, but his offence also falls clearly 
within the provisions of section 66, sub-section 
(4) (<D of the Police Act, and as he is not 
protected by his license there is no reason 
why those provisions should not be applied. 

The suggestion made by the Deputy Legal 
Remembrancer appears to involve the further 
contention that sub-section (4) (a), intro¬ 
duced into section 66 of the Police Act by 
the Amending Act of 1910 (Bengal Act III 
of 1910’,. overrides or repeals the provisions 
regarding the regulation of obstructions to 
be found in the Calcutta Municipal Act. 
As in the present case the petitioner’s conduct 
was not within his license on which he 
relies, we need not definitely decide the 
point, but we may say that as at present 
advised we are of opinion that if by the 
Amending Act of 1910, the Legislature had 
intended to repeal any portion of the Calcutta 
Municipal Act such repeal would have been 
effected by express provision. 

For the reasons given, this Rule is dis¬ 
charged. 

Rule discharged. 


PATNA HIGH COURT. 

Criminal Revision No. 164 of 1917, 

May 10, 1917. 

Present :—Mr. Justice Jwala Prasad. 

LALJI SINGH —Complainant— 

Petitioner 

versus 

PARDIP SINGH— Accused- 
Opposite Party. 

Criminal P roc 3d are Code (.4cf V of 1898), s. 4, Ch. 
XVI— Complaint, what is—Transfer of complaint to Sub - 
Deputy Magistrate for enquiry and report — Irregulari¬ 
ty - 

Petitioner made an application before a Sub- 

Divisional Officer impugning the correctness of a 

report of a Police Officer in a certain criminal matter 

and prayed that his case against the accused may 

be proceeded with. On a subsequent date the 

case was made over to a Sub-Deputy Magistrate 

to take evidence and to report for prosecution or 
otherwise: 

Held , that the application made to the Sub-Divi¬ 
sional Officer was a complaint within the mean, 
mg of section 4 of the Criminal Procedure Code, 
and that the procedure adopted by the Magistrate, 
not being in accordance with the provisions of 
Chapter XVI ot the Criminal Procedure Code, was 
irregular, [p. 131, col. 1.] 

Criminal revision against an order of the 
Sessions Judge, Monghyr. 

Messrs. S. N. Dutta and R. L. Dutta , for 
the Petitioner. 

JUDGMENT.—This is an application for 
setting aside the order of the Sub-Divisional 
Magistrate of Beguserai, dated the 24th of 
January 1917. 

The principal ground upon which the 

aforesaid order is sought to be set aside 

is that the complaint of the petitioner 

lodged against Pardip Singh and others 

under sections 147 and 448 of the Indian 

Penal Code was not disposed of according 
to law. 

The faots appear to be that two infor¬ 
mations were lodged before the Police on 
the 26th of May 1916, one by the present 
petitioner against Pardip and the other by 
Pardip against the petitioner and his party. 
The Police reported the case of the peti¬ 
tioner to be false and the case of Pardip 
to be true. The latter case proceeded and 
ended in conviction of some of the accused 
in that case. The conviction in that case 
was, however, set aside by the Sessions Judge 
in appeal on the 24th of October 1916. 

On the 30tb of September 1916, in re¬ 
spect of the case brought by the petitioner 
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against Pardip, the Magistrate ordered the 
complainant to prove his case on the 12th 
of October or to show cause why he should 
not be prosecuted under section 211 of the 
Indian Penal Code. On the 21st of October 
1916 the Magistrate passed the following 
order: Issue on return of record from Ap¬ 
pellate Court.” Thus the case of Laiji 
versus Pardip, with which we are now con¬ 
cerned, was postponed by the order of the 
Magistrate till after the disposal of the 
case then pending before the Sessions Judge. 
After the disposal of the other case by the 
Sessions Judge the petitioner, on the 18th 
of November 1916, made an application 
before the Magistrate impugning the cor¬ 
rectness of the report of the Police and 
praying that his case against Pardip and 
others, the accused named by him, be pro¬ 
ceeded with. Upon that petition the order 
of the Magistrate is, “With record.” The 
next order in the margin of the petition 
called reference to the order sheet, which 
has the following order under date the 22nd 
November 1916: Issue notice for 6th 
December 1912.” On the 6th December 
the case was made over by the Sub-Divi¬ 
sional Magistrate to his Deputy Magistrate 
to take evidence and to report for pro¬ 
secution or otherwise. The Deputy Magis¬ 
trate examined the complainant and his 
witnesses on the 19th of December 1916, 
and made his report on the 19th of Janu¬ 
ary )9i7 to the Sub-Divisional Magistrate. 
He disbelieved the witnesses examined on 
behalf of the petitioner and held that the 
case of the petitioner was highly improb¬ 
able; but he did not consider that there 
was sufficient evidence before him to re¬ 
commend the prosecution of the petitioner 
under section 211 or section 182 of the 
Indian Penal Code. In conclusion he re¬ 
commended that the whole proceedings 
should be dropped. The Sub-Divisional 
Magistrate on the 24th of January 1917 
considered the report of the Deputy Magis¬ 
trate and agreed with him that the case 
of the petitioner against Pardip was not 
true. He also held that in view of the 
Sessions Judge’s order it was impossible to 
proceed further against Lalji the petitioner. 
The Sub-Divisional Magistrate, therefore, 
concluded his order in the following words: — 
The oase is dropped. I accept the final 


Police report as originally submitted, namely 
false, section 147/448.” Against this order 
the petitioner moved the Sessions Judge of 
Monghyr, who by his order of the 24th 
February i 917 refused to interfere, express¬ 
ing an opinion that further enquiry should 
be directed into the complaint of the peti¬ 
tioner and leaving the applicant to move 
the High Court if he be so advised. 

There can be no doubt that the applica¬ 
tion of the petitioner of the 18th Novem¬ 
ber 1916 was a complaint within the 

meaning of section 4 of the Code of 
Criminal Procedure. That application should 
have been disposed of under Chapter XVI 
of the Code of Criminal Procedure. The 
Sub-Divisional Magistrate did not examine 
the complainant on oath as is required by 
section 2C0 of the Act, but made it over 
to his Deputy Magistrate “to take evidence 
and report for prosecution or otherwise.” 
The Deputy Magistrate took up the enquiry 
regarding the complained petition of the 
applicant along with the enquiry started by 
the Sub-Divisional Officer by his order of 
the 30th September on the Police report 
in the case lodged by the petitioner before 
the Police. The action of the Sub-Divisional 
Officer is in utter disregard of the procedure 
laid down in Chapter XVI of the Code 
and is open to serious objection, and but 
for the careful enquiry into the entire oase 
of the complainant made by the Deputy 
Magistrate I would not have had the least 
hesitation in setting aside the order of the 
Sub-Divisional Magistrate and directing fur¬ 
ther enquiry into the complaint of the 
petitioner. The error complained of amounts 
to an irregularity and unless the petitioner 
has in any way been prejudiced, the order 
of the Sub-Divisional Magistrate cannot be 
set aside and the case re-opened. But it 
appears that the petitioner was as a matter 
of fact examined in connection with the 
enquiry into his case by the Deputy Magis¬ 
trate on the 19th of December and all the 
evidence that lie had to offer in support of 
his case was taken by the Deputy Magistrate. 
The petitioner has failed to satisfy me that 
any prejudice to the trial of his oase on 
merits resulted from the last order of the 
Magistrate. Taking into consideration all 
the evidence in the case, the report of the 
Deputy Magistrate and the Polioe report 
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it ia impossible to say that any useful pur¬ 
pose would be served by directing further 
enquiry into the complaint of the petitioner. 
The order of the Magistrate dropping all 
proceedings in connection with the case 
should be maintained. The application is, 
therefore rejected. 

It appears to me that the Sub-Divisional 
Magistrate has treated the decision of the 
Sessions Judge in the case of Pardip versus 
Lalji with scant courtesy and the reference 
to the decision by the Sub-Divisional Magis¬ 
trate in his orders, dated the 6th December 
and 4th January, seems to be rather un- 
happy. The Sessions Judge is right in his 
remark against the attitude of the Sub- 
Divisional Magistrate in this case. 

Application dis>n issed. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 239B of 1916. 

August 31, 1916. 

Present: — Mr. Justice Twomey. 

PO ON — Applicant 

versus 

EMPEROR— Opposite Party. 

Burma Gambling Art (Z of 1899), s. 4 —“Ket", 
whether game of mere human skill. 

The Burmese game “kef."’ is not a game mere 
human skill within the meaning of section 4 of the 
Burma Gambling Act. 

Mr. Maung Ba Kya , for the Applicant. 

Mr. Maung Kin , Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—It isclearfrom the evidence 
in this case that the “fc et" gambling was 
carried on outside the house on the ground 
and the conviction of the applicant Po On 
under section j 2 of the Gambling Act was, 
therefore, incorrect. 

Apart from this mistake there is in my 
opinion no ground for interfering in revision. 
It cannot be held that “ ket ” is a game of 
mere human skill under section 4 of the 

Act. The evidence as to the actual gambling 
is sufficient. 

The applicant was liable to conviction 
under section 10 for playing for money with 
instruments of gaming (i.e., playing cards) 
in a place to which the public have access. 
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He has already served about 12 days’ 
imprisonment, which seems a sufficient 
punishment. 

The conviction of the applicant Po On is 
altered to one under section 10, Gambling 
Act, and the sentence to imprisonment for 
the period which he has already undergone. 

Conviction altered. 


PATNA HIGH COURT. 

Criminal Revision No. 213 of 1917. 

June 12, 1917. 

Present :—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
SUNDER MALL— 2nd Party— 

Petitioner 

versus 

JHARI LAL —1st Party—Opposite Party. 

Criminal Procedure Cade (Art I’ oj 1898\ S. 145 — 
Produce of immoveable property, ichefhcr subject-matter 
of dispute—Jurisdiction of Magistrate to deal with 
produce - Order, good in part and bail in part—Court, 
power of, to sever good part from had 

Sub-section 2 of section 145 of the Criminal Pro¬ 
cedure must be read in conjunction with sub section 
1 which deals with land and water; and sub-section 2 
purports to give a definition of what land and water 
are supposed to comprise, [p 133, cols. 1 & 2.] 

A Magistrate has under section 145, Criminal Pro- 
cedure Code, power to deal with moveable property 
which represents the produce of the land in dispute 
if the produce is attached to, or if tWe same is cut 
and lying on, the land in dispute under the section; 
but if the produce of the land has been removed and 
is wholly unconnected with and dissociated from the 
land in dispute, then the Magistrate is deprived of 
jurisdiction to deal with it under section 145, sub¬ 
section 2. [p. 133, col. 2.] 

Orders as opposed to convictions are severable and 
the bad part of an order can be severed from the 
good. \\ here an order under section 145 of the 
Criminal Procedure Code is bad in part and good in 
part, the Court will sever the bad from the good, 
reject the bad and maintain the good. [ p. 134, col. 1.] 

Crimiual revision against the order of the 
Sub Divisional Magistrate, Monghyr, dated 
the 18th May 1917. 

Messrs. Pugh and Jamini Mohan Mukerji , 
for the Petitioner. 

Messrs. P. U. Doss and Naresh Chandra 
Sinhu , for the Opposite Party. 

JUDGMENT.—This is an application to 
review an order made by the Sub-Divisional 
Magistrate of Monghyr under section 145 
of the Code of Criminal Procedure. The 
order is dated the 18th May 1917. As 
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between the 6rst party and the second 
party there was a dispute concerning the 
possession of certain mica mines in which 
they were concerned, the second party 
contending that the mineral rights were 
vested in him and the first party on the 
other hand contending that the mineral 
rights were his. The learned Sub-Divisional 
Magistrate was satisfied that there was a 
dispute concerning the mica mines and that 
the dispute was one which was likely 
to cause a breach of the peace. He ac¬ 
cordingly instituted a proceeding under section 

145 of the Code of Criminal Procedure. 
If the learned Sub-Divisional Magistrate had 
confined his order merely to the mines, we 
think that there would have been no error 
at all in the form of the order which he 
passed on the 18th of May. Hut the learned 
Sub-Divisional Magistrate considered he was 
dealing with the dispute not concerning only 
the possession of the mines but also con¬ 
cerning the possession of certain mica taken 
from the mines and stored in a godown, 
belonging to a person wholly unconnected 
with the parties and their dispute, in a village 
which is in no way connected or associated 

with the land in dispute. 

Mr. Pugh contends that the learned 
Magistrate had no power whatsoever to 
make an order under section 145 so far as 
the mica stored in the godown itself was 
concerned; and that in so doing he acted 
in excess of jurisdiction; and that this ex¬ 
cess of jurisdiction vitiated the entire order 
passed on the 18th of May. Mr. Pugh, there¬ 
fore, asks that the whole Older may be set 

aside. 

Mr. Dass upon the other hand contends 
that the order in its present form is per¬ 
fectly correct and that the Magistrate had 
power to deal under section 145 not only 
with the mines and the land connected 
therewith, but also with the mica which 
was the produce of the mines even though 
the mica was stored in a village which was 
not in any way connected with the land 
in dispute: and Mr. Dass relies upon sub¬ 
section 2 of section 145. We think that 
the interpretation which Mr. Dass seeks to 
put upon sub-section 2 of section 145 is 
far too extensive. Sub-section 2 obviously 
must be read in conjunction with sub section 
\ which deals with land and watei; and 


sub-section 2 purports to give a definition of 
what land and water are supposed to comprise, 
and it runs as follows:—“For the purposes 
of this section the expression ‘land or water’ 
includes buildings, markets, fisheries,. crops 
or other produce of land, and the rents or 
profits of any such property.” No doubt 
this is a new section and extends the pro¬ 
visions of the prior Code, but clearly we 
think that the meaning of this sub section 
is that the Magistrate has under section 145 
power to deal with moveable property which 
represents the produce of the land in dispute if 
the produce is attached to, or if the same is 
cut and lying on, the land in dispute under 
section 145: hut if the produce of the land 
has been removed and is wholly unconnected 
with and dissociated from the land in dis¬ 
pute, then we think that the Magistrate is 
deprived of jurisdiction of dealing with it 
under section 145, sub section 2. therefore, 
in this case, having regard to the inter¬ 
pretation which we have put upon section 
145, sub-section 2, it is clear that the Magis¬ 
trate had no jurisdiction wdiatever to make 
an order under section 145 in respect of the 
mica stored in the godown. Apart from this 
legal consideration, however, the learned 
Magistrate has not found as a fact that the 
mica in the godown was in fact the produce 
of the mines in dispute; but 1 think it fair to 
infer that the mica in the godowns was in fact 
the produce of the mines, though that has not 
been stated expressly in the order of the 
Magistrate, and this affords an additional reason 
for saying that the learned Magistrate had 
no jurisdiction to make an order with regard 
to the mica which was completely severed from 
the land in dispute. 

The next question which arises for our 
consideration is whether the order made by 
the learned Magistrate being bad in part 
and good in part should be set aside in 
toto. We have held that the Magistrate 
had jurisdiction to make an order under 
section 145 with regard to the mines. We 
have also held that he had no jurisdiction 
to make an order in respect of the mica 
stored in the godown; thus the order is 
two-fold in its character, viz., good in 
part and bad in part. The question 

is whether inasmuch as one portion of 
the order is bad the entire order 

should be set aside, or whether the bad 
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portion can be severed from the good. There 
is no case expressly in point, but the law 
in England, generally speaking, is that orders, 
as opposed to oonviotions, are held to 
be severable and that the bad part of an 
order can be severed from the good. But 
in convictions the order is indivisible and 
cannot be severed. If one branoh of the 
order of conviction is bad then the entire 
conviction is bad. On the other hand in 
the case of orders the well-known and well- 
established distinction is that where an 
order is bad in part and good in part, the 
Court will sever the bad from the good, 
reject the bad and maintain the good. We, 
therefore, think that the order of the Magis¬ 
trate dated the; 8th of May 1917, so far as 
it attached the mica in the godowns, must be 
set aside; and that the said order, so far as it 
relates to the mines in dispute, should 
stand and be binding upon the parties. 


Mr. Pugh suggests an additional groun 

io r , , Sett T L aslde the order of 18th Ma 
1917 is that his olient, the 2nd party, ht 

not received fair treatment at the hands , 

the learned Magistrate, who, it is allege, 

refused to hear his witnesses. There 
nothing upon the reoord to justify th 
statement. If, as a matter of fact, the Magi, 
trate had declined to hear witnesses I shoul 
have expected to see upon the record i 
accordance with the common practice i 

this country a petition filed by the part 
who was refused to be heard to show tin 
some such order was made. It appeal 

from the counter-affidavit filed by the secon 

party that what the learned Magistrate di 
say was that as he was dealing with 
question of possession alone, he did 
Wish to hear evidence bearing upon tots 

different considerations. This point was 

Mr Pu'Jh’ l fil6d inthis Court 

Mr. r«£h s 0 i, ent wljen Qur j urisdicti 

invoked. Therefore, we think that th 
was no refusal by the learned Ma 

ri 6 A? the ^dence of the part 
a'd that, therefore, upon that gr0 i 

h,s order under section 145 ought 

to be set aside, as being founded upon an 

cess or want of jurisdiction 

th.?nV«d' 'hX, b *'”» ■■ 

> r b... »5,„, ^ j 

the petitioner of maierial facts from the p. 


tion which, if known at the time that the 
application was made before the Court, would 
have influenced the Court to refuse the 
issuing of notice. We think that it would 
have been prudent if the petitioner had in 
his petition stated the facts connected with 
the institution of the civil suit; but we 
do not consider that the facts connected 
with the institution of the civil suit were 
vitahy and materially important: and while 
we think that the petitioner ought to have 
disclosed them in his petition, we are of 
opinion that their omission would not 
justify us in refusing to interfere with the 
order of the learned Magistrate. We shall 
accordingly direct that the order of the 
learned Magistrate dated the 18th of May 
do stand and be operative between the 
parties so far as the possession of the mines 
is concerned, but in so far as it pur¬ 
ports to deal with the mica stored in the 

godown it is declared to be inoperative and is 
hereby set aside. 

Order set aside in part. 


--vuiur ouu til, 

Criminal Revision No. 275B of 1915. 

October 2, 1915. 

P “:-Mr. Justice Ormond. 
EMPEROR— Prosecutor 

versus 

MI WA — Convict. 

sJaTTn * 1!::Scode°- “ noffeucc »» d " 

tion ,95 of the Crraf ^tCcTo'^ 7 **? 
sanction cannot be given by the Police [p 135 co l% j 
No Court can grant a sanction c, d ’ co • 2 d 
tion of an accuse,! i„ respec “f a f f P T e ° U ‘ 
laid before the Police which does no t lend , ? 

mgs in Court, [p. 135, col 21 d pI ' oceed - 

Section 195 of the Trim in., 1 l> n 

be construed as allowing a prosecution 6 C ° de can '. lot 
211 of the Penal Code wiCt d ? r Sectl0n 

tion, if the false charge relates to / pre '' I0us „ sane - 
and 2 does not lead to pxoeee^Vc^ 

Reference under section 34S of tho n m 

chJr iD ,*', »•£ ,o : 

Chief Court of Lower Burma bv tho • 
Judge, Passin Division, h Sess.ons 
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FACTS of the case appear from the fol¬ 
lowing Order of Reference:— 

“For the reasons given in my judgment in 
Criminal Appeal No. 676 of 1915 of this 
Court, a copy of which is hereto annexed, 
I submit this case to the Chief Court with 

a recommendation that the oonvictiou and 
sentence passed on Mi Wa be set aside and 
that she be ordered to be retried by either 
the District Magistrate or the Special Power 
Magistrate of Myaungmya under section 211 
of the Indian Penal Code. 

Judgment in Criminal Appeal 
No. 676 of 1915. 

The appellant has been convicted on her 
own plea under section 182, Indian Penal 
Code, and has been sentenced to four months’ 

rigorous imprisonment. 

In actual fact the offence that appellant 
admits is not one under section lb2 at all. 
She went to the Police Station and laid 
an information charging two men with 
raping her. She now admits that this charge 
was entirely false. Her offence, therefore, 
clearly falls under section 211, Indian Penal 
Code, and, in my opinion, it is punishable 
under the last part of that section with 
imprisonment which may extend to seven 
years, and is triable only by the Court of 
Session. There is perhaps a technical ques¬ 
tion involved here, since some of the Indian 
High Courts appear to have held that a 
false charge which does not go beyond the 
Police is not punishable under the last part 
of section 211. Ido not think it is neces¬ 
sary to go into this question, for it seems 
to me that in any case the appellant should 
be tried under section 211 and not under 
section 182. The case should he tried as 
a warrant case and the facts fully investigat¬ 
ed. As matters now stand no evidence has 
been taken and it is impossible to say, 
whether the sentence passed is appropriate 
or not. Prima facie the sentence is inade¬ 
quate for such a serious offence, even allow¬ 
ing for the youth of the appellant. 

However, I do not think that this Court 
has any power to interfere with the conviction 
and to order a re-trial. Under section 412, 
Criminal Procedure Code, there is no appeal 
against the conviction itself and, therefore, 
this Court has no jurisdiction to exercise 
tip power otherwise given by seotion 423 
(1) (?) (1), Criminal Prooadure Code, 


either by reversing the finding or by order¬ 
ing a re-trial. 

In these circumstances I shall dismiss the 
appeal and refer the case to the Chief 
Court in revision. 

The appeal is summarily dismissed.” 

ORDER.—Sanction for the prosecution of 
an offence under section 211, Indian Penal 
Code, is required by seotion 195, Criminal 
Procedure Code. The Police cannot give 
such sanction; and there is no Court that 
can do so, because the false charge did not 
lead to proceedings in Court. It would be 
unreasonable to construe seotion 195 (which 
requires the sanction of the Police for a 
prosecution under section 182 , Indian Penal 
Code) as allowing a prosecution under sec¬ 
tion 211, Indian Penal Code, without any 
previous sanction, if the false charge relates 
to a serious offence and does not lead to 
proceedings in Court. I see no reason to 
interfere. 

Interference declined. 


PATNA HIGH COURT. 

Criminal Revision No. 174 of 1917. 

May 17, 1917. 

Present: —Mr. Justice Mulliok. 

UCHITJHA- Petitioner 

versus 

BARHMO SINGH — Opposite Party. 

Criminal Procedure Code (Act V of 1898), 88. 196, 
439 — g a action to prosecute—Sessions Judge, inter, 
fe re nee by , under s. 195, whether competent—District 
Magistrate, whether subordinate to Sessions Judge — 
Accused, right of, to be heard—Revision. 

A Sessions Judge is not the authority to whom 
a District Magistrate, in the exercise of his powers 
under section 195 of the Criminal Procedure Code, is 
subordinate and consequently it is not open to the 
Sessions Judge, even if an application is made to 
him, to interfere under section 195 with an order of the 
District Magistrate in appeal granting sanction to 
prosecute the accused. The only remedy of the 
accused is by way of revision to tiro High Court 
under section 439 of the Criminal Procedure Code, 
[p. 136, cols. 1 & 2.] 

Section 195 of the Criminal Procedure Code con¬ 
templates that where an order is to be made to the 
prejudice of a party, that party is to be first heard 
by the Court. [ p. 136, col. 2.] 

Criminal revision from an order of the 
District Magistrate, Bhagalpur. 

Mr. l.nlit Mohan Ghose , #• r the Peti, 

tioner. 
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JUDGMENT.- On the lGth of July 1916 
Uchit Jha made a complaint before the 
Sub-Divisional Magistrate of Banka, charg¬ 
ing Tej Narain Singh and others with 
cutting the complainant’s bandit. Tej 
Narain Singh and others were put on their 
trial and were acquitted on the 18th of 

September 1916. On the 19th September 
1916 Uchit Jha again lodged a complaint 
alleging thatBarhmo Singh, the brother of 
Tej Narain Singh, had cut the same bandh as 
well as the ails” of his fields. 

The Honorary Magistrate who tried 
Barhmo Singh in respect of an offence 
under section 426 of the Indian Penal Code 
found that Panpia bandh , alleged to have 
been cut by Barhmo Singh, was not the 
property of the complainant and also that 
the evidence as to the cutting was not 
satisfactory. He accordingly acquitted the 
accused Barhmo Singh under section 245 of 
the Criminal Procedure Code. 

Barhmo Singh then applied to the 
Honorary Magistrate for sanction to pro¬ 
secute the complainant Uchit Jha for 
offences under sections 193 and 211 of the 
Indian Penal Code. The Honorary Magis¬ 
trate, on the 12th of December 1916, 
refused this prayer. Barhmo Singh then 
took the matter up to the District Magistrate 
under section 195 of the Criminal Pro- 
cedure Code, with the result that the 
District Magistrate on the 3rd of March 1917 
directed the prosecution of the complainant 
Uchit Jha under sections 193 and 211 of 
the Indian Penal Code. The matter now 
comes on revision before me. 


A preliminary objection is taken to 
effect that an application lies to the 
sions Judge under section 195, clause (( 
to set aside an order of ^he Distr 
Magistrate and that til] the Sessions Jud 
has disposed of the matter no applicati 
for revision lies to the High Court 
my opinion this contention is not ’ 
founded. The Sessions Judge is not 
authority to whom the District Magisti 

1" i e o,fT 0ise ° f his P° wer s under 
tien 195, Criminal Procedure Code is 

oramate and consequently in my’ opin 

it was not open to the Sessions J uc 

even if an application had been made 

him, to interfere under section 195 w jth 

order of the District Magistrate. The o 


remedy of the oomplainant, Uchit Jha, is 
by way of revision under section 439 of the 
Code of Criminal Procedure. The appli¬ 
cation to this Court is, in my opinion, 
competent. 

Then as regards the merits, the learned 

District Magistrate has not submitted any 

explanation of the grounds upon whioh he 

directed the prosecution of the complainant. 

His order of the 3rd of March 1911 does 

not discuss the merits of the case, beyond 

saying that he is satisfied that the case 

brought by the complainant was false and 

that the charge of perjury is true. 

It further appears that he made this 

order without hearing the party against 

whom that order was made. That was a 

serious defect in procedure and section 195 

clearly contemplates that where an order is 

to be made to the prejudice of a party, 

that party is to be first heard by the 
Court. 

I have, however, examined the evidence in 

the case and after hearing both parties I am 

satisfied that the proceedings ought to be 
quashed. 

The learned Honorary Magistrate ex¬ 
pressly states in his explanation submitted 
to the District Magistrate on the 29th of 
January 1917 that one of the reasons that 
influenced him in acquitting the accused was 
that the complainant had not established 
his title to the bandh and his judgment 
shows that he did not definitely find that 
the accused had not cut the bandh. All 
that he found was that the best witnesses 
w lich the complainant could have produced 
had not been produced. In this state of 
affairs I do not think that it will be possible, 
in the event of the prosecution of the com¬ 
plainant, to convict him for maliciously insti¬ 
tuting a false case. 

The learned Counsel for the accused 
arirno urges that the case was manifestly 
h se y reason of the circumstance that 
the accused’s brother was only acquitted a 
ay before the complaint of the present 
case was lodged; and that it is clear that 
e intention of the complainant w: s 
ma icious and to harass the accused. 

rep y is that the cutting of the bandh 
on the day following the acquittal of the 
accu. e s brother is equally consistent with 
16 case put forward by the complainant 
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namely, malice on the part of the accused 
and intention to harass by consecutive acts 
of cutting. 

The matter turns really upon the view of 
the evidence which the Court will take in 
trying the complainant on a charge under 
section 211 of the Indian Penal Code. In 
my opinion, having regard to the view 
expressed by the trial Court, a conviction will 
not be possible. 

Then as regards the charge of perjury, 
the petition before the District Magistrate 
sets out five specific statements alleged to 
have been knowingly fake. With regard 
to two the learned Honorary Magistrate 
has submitted what seems to me to be a 
oomplete explanation. The learned District 
Magistrate does not discuss these statements 
and the general order made by him is of 
little assistance- 

I have, however, examined the evidence 
of the complainant in regard to these state¬ 
ments and I am satisfied that they have 
not been shown to be maliciously false. 
With regard to the three statements not 
referred to by the Honorary Magistrate in 
his explanation, the deposition of the 
complainant shows that there is an explana¬ 
tion in the complainant’s favour which would 
entitle him to an acquittal in the event of 
prosecution. 

In these circumstances the order of 
the District Magistrate must be set aside 
and further proceedings against the com¬ 
plainant dropped. 

Revision accepted. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 765 ok 1910. 
Criminal Revision Petition No. 617 

ok 1916. 

February 2, 1917. 

Present :—Mr. Justice Sadasiva Aiyar. 

In re M ANTRIPRAGADA VPJNKATA- 

RAMA RAO AND OTHERS—Acccsed- 

Petitioners. 

Penal C»de (Act ILV of 1600), 447 -Criminal 


trespass -Possession of property by complainant, 
whether essential. 

In a prosecution for criminal trespass it is neces¬ 
sary to determine in whose possession the property 
was at the date of the alleged trespass. 

Petition, under sections 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate, Bhadra- 
chalam, in Criminal Appeal No. 6 of 1916, 
preferred against that of the Court of 
the Sheristadar, Second Class Magistrate, 
Bhadrachalam, in Calendar Case No. 68 of 
1916. 

Messrs. G. Venkataramiah and P. Soma- 
sundaram, for the Petitioners. 

Mr. E. R. Osborne, Public Prosecutor, 
for the Crown. 

ORDER.—It appears from the docu¬ 
mentary evidence that the first accused 
obtained a mortgage with possession from 
one of two undivided brothers in May 1915 
(Exhibit J), first accused having been 
already a mortgagee without possession from 
both the brothers. The other brother gave 
a coivle to the complainant more than a year 
afterwards in June 1916 (Exhibit A). 

Prima facie, the complainant was the 
aggressor in trying to take possession of a 
land which had been mortgaged with posses¬ 
sion to 1st accused a year before the com¬ 
plainant’s coivle. 

The Appellate Magistrate refused to go 
into the question, ‘who was in possession of 
the land in the year preceding the date of 
offence and up to and on the date of offence.” 
See Veerappa Nuick, In re (1). 

1 set aside the decision of the Appellate 
Magistrate and direct that the appeal be 
re-heard and a fresh decision pronounced after 
considering the question of possession and if 
the first accused is found to have been in 
possession prior to and up to the date of 
occurrences, whether more force than was 
legally permissible was used by the accused 
or any of them in maintaining that posses¬ 
sion in the exercise of the right of self- 
defence against the complainant and his party. 
The accused will continue released on the 
same bail till disposal of the appeal. 

Petition allowed ; Case sent back. 

(1) 40 Inch Cap. 752; 8 Cr. Law Rev. 314: 18 Cr. 
L. J. 752. 

f.R P, 
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SIMHACHALAM V. RATI KANTA LAHA. 

CALCUTTA HIGH COURT. 

Criminal Revision No. 1004 of 1916. 

December 12, 1916. 

Present :—Mr. Justice Teunon and 
Mr. Justice Beachcroft. 

K. SIMHACHALAM— Accused—Petitioner 

versus 

RATI KANT A LAHA —Complainant— 

Opposite Party. 

Penal Code (Act XLV of 1860J, s. 403 —Criminal 
Procedure Code (Act V of 1898), $.s- 179, 181 (2) — 
Criminal misappropriation — Jurindiction. 

Section 179, Criminal Procedure Code, does not in 
terms apply to a trial for criminal misappro¬ 
priation, as the offence does not depend on an 
act done and the consequences ensuing- therefrom but 
only on the act which has been done. [p. 138, col. 2 ] 

Money paid by the complainant on account of an 
insurance policy was misappropriated within the 
jurisdiction of Court B, but loss to the complainant 
was caused in the jurisdiction of Court X: 

Held , that Court N had no jurisdiction to try the 
offence, [p. 139, col. 1.] 

Mr. K. N. Chaudhuri and Babu Debendra 
Narain Bhattacharjya , for the Petitioner. 

Babus Wanmatha Nath Muherjee and 
Narendra Kumar Bose , for the Opposite 
Party. 

Mr. Cam ell, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—The question for our con¬ 
sideration in this Rule is one of jurisdiction. 
The complainant has brought charges 
under sections 403, 406 of the Indian Penal 
Code in the Court of the Magistrate at 
Krishnagar in the District of Nadia, against 
the petitioner, an official of an Insurance 
Company having its Head Office at Bimli- 
patam in the Madras Presidency, alleging 
that he has misappropriated certain sums 
of money paid on account of an insurance 
policy. The question is whether the case 
can be tried in the Nadia Court. 

Chapter XV of the Code of Criminal Pro¬ 
cedure deals with the jurisdiction of Crimi¬ 
nal Courts. Section 177 provides the 
general rule that an offence must ordinarily 
be tried in the Court, within the local 
limits of whose jurisdiction it was com¬ 
mitted. Then follow a number of enabling 
sections which extend the jurisdiction of 
Courts. One of these, section 181 (2), pro- 
vides specially for the trial of the offence 
of criminal misappropriation. By it th e 
offence may be tried by a Court, within the 


local limits of whose jurisdiction any part 
of the property, the subject of the offence, 
was received or retained as well as by the 
Court which is given jurisdiction by sec¬ 
tion 177. 

Now when the Code in express terms 
enumerates the Courts which have jurisdic¬ 
tion in language which is apparently exhaus¬ 
tive, if it is sought to establish the faot that 
another enabling section still further extends 
the jurisdiction, we must only give effect to 
the argument if the Court claiming juris¬ 
diction comes strictly within the terms of 
the section. 

The Crown contends that section 179 is 
such an enabling section. That section pro¬ 
vides that when a person is accused of the 
commission of any offence by reason of any¬ 
thing which has been done, and of any 
consequence which has ensued, such offence 
may be...tried by a Court within the local 
limits of whose jurisdiction any such thing 
has been done, or any such consequence has 
ensued.” In the present case the money 
was received at Bimlipatam and it is not 
suggested that the conversion of the pro¬ 
perty to the use of the accused took place 
anywhere else. But it is argued that loss 
was caused to the complainant in Nadia and, 
therefore, by the application of seotion 179 
the Nadia Court has jurisdiction. 

Now for the application of section 179 it 
is essential that the offence should depend 
on an act done and on a consequence which 
has ensued. But loss to one person, though 
a normal result of an act of misappropria¬ 
tion by another, is not an essential ingredient 
of the offence of criminal misappropria¬ 
tion. The offence is complete if the conver - 
sion is done with the intention of causing 
wrongful gain to the offender, irrespective 
of any loss which may ensue to any other 
person. The offence does not depend on 
the consequence which has ensued, but only 
on the act which has been done. Section 
1/9, therefore, does not in terms apply 

There is no reported decision on the point 
in this Court. The case of Colville v. 
Kristo Krishore Bose (1) has no application, 
as the charge there was of cheating. In 
the Madras Court the case of In re Bam - 

hilas (2) is in favour of the petitioner. 

0) 26 C. 746; 13 Ind. Dec. (n. s.) 1077. 

(2) 26 Ind. Cas. 136; (1914.) M. W. N. 894; 16 M. L. 

T £05; 29 M. L. J. 175; 15 Cr. L. J. 688, 
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In the Allahabad Court there have been con¬ 
trary decisions. The case of Queen-Empress 
v. O'Brien (3), which was followed in George 
Langridge Y. Grace Atkins (4), supports the 
Crown while that of Ganeshi Lai v. Nand 
Kishore (5) supports the petitioner The case 
of Mahadeo v. Emperor (6) is not exactly in 
point, as the Court held that the acts of 
embezzlement must have taken place at 
Mirzapur or at one of the Districts where 
the accused travelled. It also held that 
section 182, Criminal Procedure Code, was 
applicable. The cases of Ganeshi Lai v. Nand 
Kishore (5) and Rambilas , In re (2), in 
our opinion, express the correct view. 

The Rule is, therefore, made absolute and 
the proceedings against the petitioner are 
quashed. 

Rule made absolute. 

(3) 19 A. Ill; A. W. L N. (1896) 191; 9 Ind. Dec. 
(n, 8.) 72. 

(4) 17 Ind. Cas. 792; 35 A. 29; 13 Cr. L. J. 856; 10 
A. L. J. 431. 

(5) 15 Ind. Cas. 319; 34 A. 4£7; 13 Cr. L. J. 479; 10 
A. L. J. 45. 

(6) 6 Ind. Cas. 563; 32 A. 397; 7 A. L. J. 319; 11 Cr. 
L. J. 372. 


PATNA HIGH COURT. 

Criminal Revision No. 170 of 1917. 

May 11, 1917. 

Present: — Mr. Justice Jwala Prasad. 

DEONANDAN SINGH and others— 

2nd Party—Petitioners 

versus 

RAMAJODHYA SINGH and othhrs— 

1st Party—Opposite Party. 

Criminal Procedure Code (Act V *f 1898), 145 - 

Proceedings, ground for—Cancellation of proceedings — 
Fresh proceedings , institution of, whether permissible. 

Proceedings under section 145 of the Criminal 
Procedure Code can be instituted only upon overt 
acts or preparation by the parties showing a present 
and an imminent danger of the breach of the peace, 
and not merely upon an imaginary event that might 
lead to a breach of the peace, [p. MO, col 2.] 

Where a proceeding under section 145 of the 
Criminal Procedure Code has been once cancelled a 
fresh proceeding can be instituted only when the 
Magistrate on further material, either on the report 
of the Police or an}' other information is satisfied 
that there is a likelihood of a breach of the peace. 
In that caso the procedure prescribed by clause 1 of 
section 145 of the Criminal Procedure Code should 
be observed, [p. 140, col. 1.] 

Criminal revision against the order of 
Deputy Magistrate, M uzafferpore, dated the 
16th Ajril 1917. 


first party in a 
145 of the Code 
The dispute was 
some 18 bighas 


Messrs. P. R. Bass and Harnandau Sahai 
for the Petitioners. 

Mr. Gour Chandra Pal, for the Respondents. 

JUDGMENT.—This is an application 

against an order of the Deputy Magistrate 
of Muzafferpore, dated the 16th Aprd 1917, 
declaring that the land in dispute is in 
the possession of the 

proceeding under section 
of Criminal Procedure, 
concerning a portion of 
of land which belonged to the first party. 
It was sold in execution of a rent decree 
obtained by one Mr. Toomey and purchased 
by himself some time in 1911. Mr. 

Toomey sold this land by means of a 

kebala to the second party on the 19th 
of August 1916. The dukhildthavi by 
virtue of which Mr. Toomey was put in 
possession is dated the 23rd of July 1914. 
On the 17th of November 1916 the proceed¬ 
ing under section 145 of the Code of 
Criminal Procedure was drawn up by the 
Magistrate. There was also an order for 
the attachment of the crops under section 
145, clause (4); and the 12tli of December 
was the date fixed for the parties to 
file their written statements and for 
taking evidence. It appears that on that 
day the first party instituted a civil suit 
for having the sale set aside as being 
fraudulent. The written statement in the 
145 proceeding on behalf of the second 
party was tiled on the 14th of December 1916 
and that on behalf of the lirst party on the 

17th of January 1917. A petition was also 

liled by the .first party on the same day and 
m the petition the first party alleged that as a 
civil suit had already been instituted by the 
first party for a declaration of right over 
the property and for setting aside the 
sale, thfre was no likelihood of a breach 
of the peace and that further proceedings 
under section 145 of the Code of Crirni- 
nal Procedure were unnecessary Tin's 
point appears to have been seriously pressed 
before the Magistrate 
on that date passed 
The parties have 

Coort, the first party having fifed a p) a i nt 7n 

the Giv i 1 Court on 12th December 1916 
lhe paddy crop has not been cut, audit 
seems to me that the matter can be brought 
to a decision there, without any further 
immediate fear of breach of the peace.” 


and the Magistrate 
the following order: 
S°ne to the Civil 

in 
16 . 
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This order of the Magistrate was obviously 
under clause (5) of section 145 of the 
Code of Criminal Procedure, which say9 
that at any stage of the proceeding if the 
Magistrate is satisfied that no dispute as 
mentioned in clause 1 of the section 
exists or has existed, the Magistrate shall 
cancel his order and all further proceedings 
thereon shall be stayed. The effect of an 
order of the Magistrate under clause 5 
cancelling a proceeding or dropping it is 
a9 final as an order passed under clause 
(4) declaring a party to be in possession; 
and the order under neither clause can be 
re opened by the Magistrate. The proceed¬ 
ing, therefore, which was initiated by the 
Magistrate by his order of the 17th of 
November 1916 must be taken to have been 
finally cancelled by him. A fresh proceed¬ 
ing under section l4J> can be instituted 
only when the Magistrate on further 
material, either on the report of the Police 
or any other information, is satisfied that 
there is a likelihood of a breach of the 
peace. In that case the procedure prescrib¬ 
ed by clause 1 of section 145 shall be 
observed. 

The Magistrate in this case on the 
2 3rd of January 1917 revived the proceeding 
by the following order:—“According to the 
Police report there is still apprehension of 
breach of the peace inspite of the cutting 
of the crop and the institution of a civil 
suit. I accordingly revive the proceedings 
under section 145, Criminal Procedure 
Code, and order issue of summons on 1st 
party’s witnesses for 5th February 1917.” 
The Police report referred to in this 
order does not proceed upon any fresh 
investigation and does not disclose any 
subsequent act done by the parties tending 
to show their intention to commit a breach 
of the peace. The report in fact is a 
protest against the Magistrate dropping the 
proceeding. 

The only reason for making the report 
is said to be that the Civil Court will 
take a long time to dispose of the question of 
possession of the parties over the land and that 
each party will try to take possession and 
that, therefore, there is an apprehension of 
a breach of the peace when the land is 
released. It cannot be said that these 


contingencies must necessarily happen. After 
the initiation of the proceeding under section 
145, one of the parties, namely, the first 
party, had the good sense of taking the 
matter to the Civil Court and taking 
away the fight from the Criminal Court. 
Apparently, therefore, the first party did 
net intend to create a breach of the 
peace on the land. No proceeding can be 
instituted upon an imaginary event that 
might lead to a breach of the peace, but 
can be instituted upon overt acts or 
preparations by the parties shewing & 
present and an imminent danger of the 
breach of the peace. 

I hold, therefore, that the orderof the Magis¬ 
trate, dated the 22rd of January 1917, was 
without jurisdiction. 

Upon this order no proceeding under 
section 145 was instituted but simply 
summons was issued upon the parties to 
bring their evidence in Court. Therefore, 
there is no fresh proceeding upon which the 
Magistrate could pass his order under section 
145. It further appears that the first 
party appeared in accordance with the 
summons issued upon him, he repeated 
his petition that was filed before the 
proceedings were dropped, namely, that 
there was no apprehension of a breach of 
the peace, that he had already taken the 
case to the Civil Court and that further 
proceedings, under section 145, were unneces¬ 
sary. But the Magistrate proceeded to 
make an enquiry and ultimately concluded 
it by declaring the first party to be in 
possession. 

The Magistrate has held that notwith¬ 
standing the purchase at the auction sale 
by Mr. Toomey and the delivery of 
possession to him by the Civil Court neither 
he nor his vendees, the second party, were 
in possession of the land. The second 
party has now come to this Court in 
revision to have the said order of the Magis¬ 
trate set aside. 

The first party, who had all along been 
taking objection to the jurisdiction of the 
Magistrate to initiate proceedings on the 
ground that there was no danger of a 
breach of the peace, has opposed this appli¬ 
cation apparently because the order made 
i9 in his favour, 
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As observed above, I consider the order 
to be without jurisdiction and I accordingly 
set aside the order and allow this appli¬ 
cation. 

Application allowed. 


IJALLAHABAD HIGH COURT. 
Criminal Revision No. 301 of 1917. 

May 25, 1917. 

Present :—Sir George Knox, Kt., Ag. Chief 

Justice. 

MADHO GIR —Applicant 

versus 

RASHID AHMAD and others— 
Opposite Party. 

Criminal Procedure Code (Act V of 1£98), .<*. £00, 
£02, 439 — Magistrate taking cognisance of complaint, 
duty of—Procedure — Revision—It regularity — High 
Court , interference by, 

A Magistrate taking cognisance of a case, who 
proceeds under section 202 of the Criminal Pro¬ 
cedure Code, must {record the reasons showing 
why he is not satisfied as to the truth of the com¬ 
plaint of the offence of which lie is taking cog¬ 
nisance. [p. 141, col. 2.] 

A Magistrate proceeding under section 202, Cri¬ 
minal Procedure Code, is not entitled to enquire 
into the ease himself and also to authorise a pre¬ 
vious local investigation by a Police Officer, [p. 141, 
col. 2.] 

1 Magistrate who lias taken cognisance of an 
offence under section 200 of the Criminal Procedure 
Code is until he is relieved, if relieved at all of 
the case, the person who ought to make final 
orders in the case. Ho cannot relieve himself of 
the responsibility by shifting the burden on to the 
District Magistrate, [p. 141, col. 2.] 

A District Magistrate ought not to direct a Sub¬ 
ordinate Magistrate in a ease pending before that 
Magistrate to proceed to the spot and to make 
a report to him. If ho considers that the Magistrate 
is for any reason not proceeding properly with the 
case, lie should withdraw the case, proceed with it 
himself and take the responsibility upon liis own 
shoulders, [p. 142, col. l.J 

Where an applicant has not in any way been pre¬ 
judiced by an irregularity, the • High < ourt will not 
interfere in revision on the ground of that irregu¬ 
larity. [p. 142, col. 1.] 

Application in revision against the order 
of the Sessions Judge, Cawnpore. 

Mr. Peary Lai Banerji , for the Applicant. 

Mr. Nehal Chand , for the Opposite Party. 

JUDGMENT.—This application in revi¬ 
sion is presented on behalf of one Madho 
Gir Goshain. It appears that Madho Gir 
Gosbain instituted a complaint in the first 
instance against a Sub-Inspector and five 


other persons in the Court of a 1st 
Class Magistrate, who was Sub-Divisional 
Officer and apparently a Sub-D .'visional 
Officer for the sub division in which (he 
alleged offence was supposed to have occur¬ 
red. The 1st Class Magistrate took cog- 
nuance of the case and acted under sec¬ 
tion 200 of the Code of Criminal Pro¬ 
cedure. He proceeded also to follow it up 
with action under section 202, but in doing 
so omitted one important point. He did not 
record the reasons showing why he was 
not satisfied as to the truth of the com¬ 
plaint of the offence of which he was 
taking cognizance. It is most unfortunate 
to find the almost systematic neglect with 
which some Magistrates treat this provision 

• ^ ^ is a moat 

important provision, as has already been 

pointed out in Bam Pershail Mvti (1 *. 
He appears also to have committed a further 
irregularity, for he proceeded to enquire 
into the case himself and also authorized 
a previous local investigation to be made by a 
Police Officer. Defoie the return had been 
made he was replaced by another Magistrate 
who was placed in charge of the sub-divi¬ 
sion who, on the J 3th of December ]<)Jp 
made a report to the District Magistrate.’ 
I cannot help calling attention to this, which 
appears to have been a distinct irregularity 
A Magistrate who has taken cognizance 
of an offeree under section 200 is, until he is 
relieved, if relieved at all of the case 
the person who ought to make final orders 
in the case. He cannot relieve himself of 
the responsibility by shifting the burden 
on to the District Magistrate. 1 asked 
whether in the present case be had been 
so relieved and it was not pointed out to 
me that the District Magistrate had by 
any order removed this case from the file 
of this Sub-Divisional Officer. A Magistrate 

charged with this responsibility and falling 

back upon the District Magistrate shows 
himself in this respect to be not a person 
who ought to hold charge of a sub- 

, Vu P ° n . ‘ his re P° rt being 

received by the District Magistrate, I find 
the following order; 1 direct you to pro- 
ceed to the spot and make a full i n 
vestigation into the allegations and to 
send in a report with your finding after 

(1) iu Iud. Cab. 749; 14 Cr. L. J. 4^3 i lDA. L. J. 754 
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examining all persons likely to be of 
assistance.” This was a direction no Dis¬ 
trict Magistrate ought to have made to a 
Subordinate Magistrate in a case pending 
before that Magistrate. If be considered 
that the Magistrate in charge of the sub¬ 
division was for any reason not proceeding 
properly with the case, he should have 
withdrawn the case, proceeded with it 
himself and taken the responsibility upon 
his own shoulders. It is represented to 
me that this is what the District Magis¬ 
trate virtually did. But the result was 
that there were from the 15th December 
1916 until the 24th of February 1917 
two Magistrates conducting this investi¬ 
gation—the Magistrate in charge of the 
sub division and the District Magistrate, 
who was instructing him how he was to 
proceed. However, the result has been 
that we have had in this investigation 
several Magistrates independent of each 
other investigating into this case and 
arriving at the conclusion —one and all of 
them—that the complaint is not a true 
complaint. The Sessions Judge of Cawn- 
pore has also taken part in this investi¬ 
gation and he arrives at the same conclu¬ 
sion. I cannot find that the applicant has 
been in any way prejudiced and think it 
very inexpedient that this complaint should 
be further pursued. I, therefore, refuse to 
interfere and dismiss the application. 

Application dismissed. 


PATNA HIGH COURT. 

Criminal Appeal No. 130 ok 1917. 

June 14, 1917. 

Present :—Mr, Justice Atkinson and 
Mr. Justice Jwala Prasad. 

SEAT ALI— Appellant 

versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of 1860), 84, 302— Murder 

committed deliberately but under superstition—Insane 
delusion , plea of. 

The fact that the accused, while committing the 
crime with which he is charged, was under some in¬ 
sane delusion is nor per se sufficient to exempt him 
from criminal liability for his wrongful act, unless 
the impulse was such as to render him unconscious 


of what he was doing, or to make him ignorant of 
the fact that the act which he was about to commit 
was wrong, [p. 14?, col. 2.] 

Where a man commits murder deliberately, the 
fact that ho acts under a superstitious belief and 
under some insane delusion is not sufficient to 
exempt him from punishment, [p. 143, col. 1.] 

Appeal from a decision of the Sessions 
Judge, Champaran. 

Mr. Fakhruddin , Government Pleader, for 
the Crown. 

JUDGMENT.—The accused in this case 
was tried upon the charge of murder. 
He was alleged to have murdered his 
wife, who believed herself to be possessed 
of evil spirits and who repeatedly pressed 
her husband to kill her saying that if 
he killed her the evil spirits would leave 
her; she would come to life again; and 
he would acquire money and comforts. 
The accused confessed openly and freely 
that he had killed his wife. The main 
feature of the evidence against the accused 
is the clear and positive nature of the 
admission of guilt contained in the six or 
seven confessions made by him, each con¬ 
fession reiterating and substantiating the 
admissions contained in the former confession. 
He met a neighbour on his way borne a few 
hours after he bad killed his wife and he 
told him that he had killed her in the hope 
of getting money but that as the head would 
not rejoin the body be would be hanged. 

The only defence that has been suggested 
and feebly suggested by some of the 
witnesses is that the accused was under 
some insane delusion. That per se would 
not be sufficient to exempt the accused 
from criminal liability for his wrongful 
acts, unless the impulse was such as to 
render him unconscious of what he was 
doing; or to make him ignorant of the 
fact that the act which he was about to 
commit was wrong. It cannot for a moment 
be suggested that the case put forward on 
behalf of the accused can be deemed to exempt 
him from liability. The learned Sessions 
Judg6 has found as a fact that the accused 
knew and understood the nature and 
consequences of his acts at the time that 
he killed his wife. That in itself was 
quite sufficient to negative the suggestion 
that there was working in the mind of 
the accused at the time that he committed the 
murder a strong superstition which made him 
commit the act he did. 
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There would be no difficulty in the 
case at all, were it not for the concluding 
paragraph of the learned Sessions Judge’s 
judgment in which he says: “it is a 
case of sacrificial murder actuated by 
superstition working on a mind doubtless 
to some extent disordered.” We think 
that what the learned Judge meant by 
that was that although the accused knew 
and understood what he was doing, he 
was no doubt a weak man with a weak 
mind labouring under strong religious 
superstition and belief which actuated him 
in cutting off his wife’s head in the 
belief that profit and gain would come 
to him thereby. That may be so, but 
that is not sufficient to justify us in 
saying that the accused is not responsible 
for his acts and we think that this is 
not a case where a person has been 

wrongfully convicted of murder. 

Mr. Fakhruddin who appears on behalf 
of the Crown properly points out that 
after the accused had committed the 
murder, he went off to the thana and 
lodged a first information, not confessing 
his guilt but charging another with the 

commission of the crime. This is relied on 
by the Crown for the purpose of showing 
that the accused knew and understood the 
gravity of the situation; that he was sane 
enough to try to shift the responsibility 
for the crime upon another; and that 

there can be no substance in the suggestion 
that he was labouring under an insane 

delusion. \\ r e think that the point raised 
by Mr. lakhruddin deserves every con¬ 
sideration in testing whether the accused 
was or was not in an unsound state of 
mind. ' We think that lie was not, and 
after giving the case our careful consider¬ 
ation we are satisfied that the accused was 

rightly convicted of the murder of his 
wife. 

The learned Sessions Judge thought fit 
to impose upon the accused the sentence 
of transportation for life. We see no 
reason for quarrelling with the learned 
Sessions Judge’s order. 

AVe, therefore, direct that the conviction 
and sentence passed upon the appellant 

Seat Ali do stand and that this appeal be 
dismissed. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 71B ok 101b. 

September 7, 1916. 

Present: —Mr. Justice Ormond. 
THEIN ME— Applicant 

versus 


PO GYWE - Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 4S8 ~ 
Maintenance - Buddhist Law, Burmese—Dissolution of 
marriage - Desertion by wije. 

A wife who is driven away from her husband 
hr his cruelty cannot be said to have “left the 
house not having affection for the husband” within 
tin? meaning of the Dhammathats • p, 144 , col. 1 | 

A wife who refuses to rejoin her husband without 
sufficient reason or who is living apart from her 

husband by mutual consent is not entitled to main¬ 
tenance; but a husband under Burmese Buddhist Law 
who is bound to maintain his wife, cannot evade that 
liability bv declaring that the marriage has been 
dissolved by reason of the wife’s absence from 
•uni. []). 141, col. 1 .] _ 


Mr. Sutherland , for the Applicard. 

Mr. Ginwala , for the Opposite Party. 

JUDGMENT.—The applicant, Ma Thein 
Me, applied under section 45S of the Crimi¬ 
nal Procedure Code for maintenance against 
her husband. The application was dismissed 
on the ground that the wife had left her 
husband and lived separately from him for 
more than 4} years and that the husband 
by opposing this application had shown his 
election, which he had, of treating the 
marriage as dissolved. 

J lie parties were married in November 
1906. In February 1912 the wife left her 
husband; in July 1912 the husband took a 

lesser wife; in July 1913 the wife applied 
for maintenance for herself and her son- 
maintenance for herself was refused because 
she delayed the progress of the case, 
without prejudice to her right to bring 
another application. In August 1913 the 
husband sued for restitution of conjugal 

rights and in December 1913 his suit was 

dismissed on the ground of cruelty. J n 
July 1915 the wife made this application 
for maintenance. There is no doubt that 
after a husband’s suit for restitution of 
conjugal rights has been dismissed the 
husband is liable to maintain his wife- 
hut it is contended for the husband that the 
wife had deserted her husband for „nre 
than a year sinoe the decree in that suit, 
and that it is clear by the husband’s 
opposition to this application for maintenance 
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that he has elected to treat the marriage 
as being dissolved under Burmese Buddh.st 
I „ w The Dha in mat hats (Richardson, V ol. 

V »ect‘o„ 17) “If «» 7'f- ” l 

having affection for the husband, sha 1 leave 

the house where they were living together, 

and if during one year he does not give 

her one leaf of vegetables or one stick of 

Hre-wood, let each have the right of tak.ng 

another husband and wife, they ahall not 

claim each other as husband and wife. Let 

them have the right to separate and marry 

again.” In my opinion that passage refers 

to the voluntary desertion by the wife 

without the consent of the husband. And 

the wife vv ho is driven away from her husband 

by his cruelty cannot be said to have 

‘left the house not having affection for the 

husband.’ A wife who refuses to rejoin 

her husband without sufficient reason or 

who is living apart from her husband by 

mutual consent is not entitled to maintenance; 

and I doubt if a husband under Burmese 

Buddhist Law, who is bound to maintain 

his wife, can evade that liability by declaring 

that the marriage has been dissolved by 

reason of the wife’s absence from bun. 

The order of the Magistrate is, therefore, set 

aside. Maintenance of R*. 15 a month 

has been granted for the son and an order 

will be made for maintenance of »he 

applicant at Rs. bO a month. 

Annlication allowed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 25 ok 1917. 

May 19, 1917. 

Present :—Mr. Justice Shadi Lai and 
Mr. Justice LeRossignol. 
EMPEROR— Appellant 

versus 

MUKANDI LAL— Respondent. 

Penal Code (Act XLT of 1860J, s. 29 4A, scope of— 
“Drawing,” meaning of—Lottery, essential factors of— 
Result dependent solely upon chance. 

Section 294A of the Penal Code does r.ot attack 
lotteries themselves; what has been rendered 
indictable is the running of public lotteries and the 
precise offence envisaged by the section is that of 
keeping any place for the purpose of drawing any 

unauthorised lottery, [p. 147, col. 1.] 

'Theword “drawing” is used in the section in its 
physical sense and the actual drawing of lots is an 


essential ingredient of the offence provided for in 
section 294A, Indian Penal Code. [p. 147, col. 1.] 
The essential factor in a lottery is that there 
should he a scheme for distribution of a prize or 
prizes to be determined solely by chance, and if 
chance so decrees that no prize is to be distributed 
to the adventurers and the stakes are to be appro¬ 
priated by the organiser of the lottery, the scheme 
is nonetheless a lottery, [p. 145, col. 2.J 

The accused ran two lotteries in the following 
manner: (?) Tickets numbered 1 to J 00 were put into a 
pitcher and the public purchased other tickets and chose 
a number consisting' of either one or two digits which 
at the lime of the sale was written upon their tickets. 
In the evening three tickets were drawn from the 
pitcher, their sum was taken and the last two figures 
of their sum became the winning numbers. Those 
persons were then adjudged to be winners whose 
tickets bore either one or both of the last two digits 
of the total so obtained: (??') Instead of drawing thiee 
tickets from a pitcher the average price at which the 
various sales of opium had taken place that month 
in Calcutta was calculated and prizes were awarded 
to those persons who had predicted the last or the 
last two figures of that price: 

Held , (1) that in the first case tin* distribution of 
prizes was determined solely by the fortuitous issue 
of numbers from the pitcher and that it was 
essentially a lottery within the meaning of section 
294A of t lie Code; [p. 146, col. 1.] 

(2) that in the second case also the result of the 
lottery was determined solely with reference to the 
two inferior digits of the price, there being no scope 
for skill, and that this also was a lottery within the 
meaning of the section, but that since there was no 
drawing in this particular ease, the transaction did 
not render the accused liable to punishment under 
section 294A, Indian Penal Code. r p. 147, col. 1.] 
Hall v. Cox, (1899) l Q. B. 198; 68 L. J. Q. B. 167; 
47 W. R. 161; 79 L T. 653; 15 T. L. It. S2; Ram Pratap 
Nemani v. Emperor, 16 1ml. Cas. 171; 16 C. \V. X. 
858; 39 C. 968; 16 6. L. J. 250; 13 Cr. L. J. 603, 
distinguished. 

Appeal from the order of the Magistrate, 
1st Class, Jnllundur, dated the 31st July 
1916, acquitting the respondent. 

Kan war Dalip Singh, for the Government 
Advocate, for the Appellant. 

The Hon’ble Pandit Sheo Narain, R. 13., 
for the Respondent. 


JUDGMENT.—This is an appeal by the 
Local Government against an acquittal on a 
charge under section 294-A, Indian Penal 
Code. The reason given by the Magistrate 
for acquitting the respondent is that his 
opeiations did not amount to the drawing 
of a lottery and that the acts with which he 
was charged were merely wagering and bet¬ 
ting and constituted no offence. 

The learned Counsel for the Crown has 
explained that this appeal has been brought 
as a test case and that Government is desir¬ 
ous of securing judicial opinion whether the 
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two forms of ‘lottery’ which were operated 
by the respondent were lotteries within the 
meaning of section 294A. 

It is clear from the evidence that one of 
the lotteries’ was run in the following 
manner:—Tickets numbered 1—100 were 
put into a pitcher and the public purchased 
other tickets and chose a number which at 
the time of sale was written upon their 
tickets. This number could consist of 
either one or two digits. In the evening 
three tickets were drawn from the pitcher 
above mentioned, their sum was taken and 
the last two figures of their sum, i. e ., the 
unit and ten digits, became the winning 
numbers. Those persons were then adjudg¬ 
ed to be the winners whose tickets bore 
either one or both of the last two numbers of 
the total so obtained; e. g if the sum of the 
three tickets drawn was 4*3, the purchaser of 
a ticket bearing the number 3 would be a 
winner and would get ten times the amount 
he had paid for his ticket. Similarly, a 
person who backed the number 43 
would also be a winner, and in his case 
his priie might vary from fifty to eighty times 
the amount he had paid for his ticket. 

The second type of lottery’ was worked 
in very much the same manner, for the only 
variation consisted in this, that instead 'of 
drawing three tickets from a pitcher the 
average price at which the various sales of 
opium had taken place that month in 
Calcutta was calculated and prizes were 
awarded not to the person who had 
guessed or predicted the average price of 
opium but to those persons who had pre¬ 
dicted the last or the last two figures of that 
price; for instance, if the average of the 
opium sales was Rs. 2,149, only those persons 
who had backed the number 9 or the 
number 49 became the winners. 

On behalf of the Crown it has been urged 
that the result of these ‘lotteries’ was deter¬ 
mined purely by chance and that the element 
of skill in no way entered into the matter. On 
behalf of the respondent it has been pointed 
out that if the exercise of skill in any way 
contributes to success in these competitions, 
they are ipso facto removed from the category 
of lotteries; secondly ; that the method employ¬ 
ed by the respondent was a very unusual 
one, inasmuch as in ordinary lotteries the 
amount to be distributed by way of prize is 

10 


entirely contributed by the adventurers: and 
thirdly , that in this species of ‘betting’ it was 
possible that none of the adventurers might 
win any prize at all and that circumstance 
alone distinguished the respondent’s operations 
from the usual type of lotteries. 

Section 294A renders penal the keeping 
of any place for the purpose of drawing any 
lottery not authorised by Government; and it 

is found by the Magistrate and admitted 

% 

before us by the respondent that he did in fact 
keep such a place for the drawing of the 
results nf the lotteries’ above mentioned, so 
that the only point which we are called upon 
to decide is whether the operations described 
above are lotteries. Now, the principle under¬ 
lying a lottery is that there should bea distri¬ 
bution of prizes determined solely by chance; 
but if the results of the lotteries are such that 
no prize at all is distributed and the organizer 
of the lottery pockets the whole of the 
stakes adventured, the transaction does 
not cease to be a lottery. The actual dis¬ 
tribution of a prize or prizes and contribu¬ 
tion of the whole stake by the adventurers 
are not essential; the essential factor in the 
case is that there should be a scheme for 
distribution of a prize or prizes to be deter¬ 
mined solely by chance, and if chance so 
decrees that no prize is to be distributed 
to the adventurers and the stakes are to be 
appropriated by the organiser of the lottery, 
the scheme is nonetheless a lottery. 
Cf. Bartlett v. Parker (1). Consequently 
the second and third grounds on which the 
learned Counsel for the respondent attempt¬ 
ed to differentiate between this and an 
ordinary lottery appear to us to have no 
force. The lower Court has referred to 
the following rulings in support of its find¬ 
ing: (Jueen Empress v. Narottamdas Motirarn 
(2), Ham Pratap Nemani y. Emperor (3). 
On these, however, the learned Counsel for 
the respondent places no reliance, for it is 
obvious that they have little direct bearing 
on the case before us. They are not cases 
dealing with prosecutions under section 
294A, Indian Penal Code, but are concerned 
with prosecutions under the Calcutta or 

(1) (1912) 2 K. B. 497; 81 L. J. K. B. 857; 106 L. 
T. 869; 76 J. P. 280. 

(2) 13 B. 6S1; 7 Ind. Doc. (n. s.) 451. 

(3) 16 lnd. Cas. 171; 16 C. \V. N. 658; 39 C. 938; 16 
C. L. J. 250; 13 Cr. L. J. 603. 
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Bombay special Acts. The case reported as 
R ( im Pratap Semani v. Emperor (3) was, 
however, referred to by the learned Counsel 
for the respondent by reason of a dictum, 
it contains to the effect that the system of 
cotton gambling with which that case dealt 
was not a lottery, and it is contended that 
the system of cotton gambling was parallel 
m its method with the opium lottery con¬ 
ducted by the respondent in this case. The 
dictum referred to, however, is not a judi¬ 
cial pronouncement, for the question whether 
the system of cotton gambling constituted 
a lottery was not before the learned Judges 
who decided that case and they delivered 
themselves of that dictum, solely for the 
purpose of meeting a decision by the 
Recorder of Rangoon, which was quoted 
before them to the effect that a lottery is 
a game, inasmuch as some apparatus was 
necessary for drawing the lots. The sole 
question that arose in the case before them 
was whether the premises on which de¬ 
fendant carried on the cotton gambling was 
a common gaming house within the defini¬ 
tion given in the Act, and they held that 
that sys tem of cotton gambling was not a 
lottery, inasmuch as it was not a game or 
contest, and consequently that the premises 

on which that cotton gambling was carried 

on was not a common gaming house. 

this case, then, dealing with a prosecu¬ 
tion under section 294A of the Code appears 
to be one of first impression, for Counsel 
on both sides have failed to cite any ruling 
under the section. As stated above, in a 
lottery the distribution of prizes is deter- 
mined solely by chance, and it is common 

8 ff° U ! ld .i. that Where e!£ercise of skill may 

affect the result the scheme is removed 
from the category of lottery. With regard 
to the first type of lottery” with which 
this case deals, no attempt has been made 

by the learned Counsel for the respondent 

o ar gne that the skjll of the adyentnrers 

could in any way affect the result of the 
lottery. It is obvious that the distribution 

the prizes was determined solely by the 
fortuitous issue of numbers from the pitcher 
and that particular type of lottery we hold 
is essentially a lottery within the meaning 
of section 294A of the Code. g 

With regard to the second type of lotterv 
i,e ” the systein of determining the winning 


numbers not by drawing from a pitcher but 
by taking the average of the prices fetched 
at the opium sales and communicated to 
the organiser of the lottery by telegram, it 
was suggested in a lukewarm manner that 
skill on the part of an adventurer might 
affect his sucoess. No attempt, however, 
was made to show in detail how in the 
peculiar conditions of this lottery a know¬ 
ledge of supply and demand and of statis¬ 
tics could guide an adventurer to a selection 
of the winning numbers In Hall v. Cox 
{4) the doctrine that the exercise of skill 
oan guide an adventurer to success was 
pushed to a very extreme limit,.for in that 
case the defendant published a newspaper 
containing an offer of money prizes for a 
correct prediction of numbers of births and 
deaths in London during a named week, and 
competitors were to fill in the predicted 
numbers on coupons which were published 

^ 1£ L lssue of the number which contained 
the offer. The points, however, which dis¬ 
tinguish that case from this are, fiistly, that 

the exact numbers of births and deaths had to 

e predicted, and secondly, that the competitors 
were not restricted to one prediction. Each 
case must be deoided on its own peculiar 
circumstances; and we have to determine 
whether in the peculiar conditions under which 
e ottery , we are now considering, 
was conducted any statistical skill was likely 
to affect the result of the lottery. Now, it is 
a matter of notoriety that the price of opium 
etched at opium sales varies enormously, the 
variations are not of units or even tens or 
even hundreds of rupees, and we have seen 
that the successful competitor in this case 
has not to predict the exact average figure 

™ '^ wh °P' um be sold in any given 

month. He has merely to predict the two 

last figures of the price, i.e., the unit digit 
aU ; ®, ten Thus a competitor who 

ex liypothesi had worked out the price to 224 S 1 

and had backed the figure SL would, if 

t n a i V > r ??, e Pr ’ Ce Were subsequently found 
to be 12,4bl, win the lottery, whereas a oom- 

who had worked out the price to 
14,482 would be a loser inspite of the fact 
that he was by 10,COO less one more accurate 
than the winner in the calculation of the 
average price. Were the question of predict¬ 
ing the average price confined within a range 

16 4 H 8 T ) ^'r T 9 ?' 68 L - J - Q- B - ‘67l 47 W. B 

101 » T - 6 <>3; lo T. L. R. 82. 
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of a few rupees, the element of skill would 
probably enter into the competition, but 
where, as in this case, the price varies enor¬ 
mously and the result of the lottery is deter¬ 
mined solely with reference to the two inferior 
digits of the price we cannot hold that there 
is any scope for skill. This form of lottery, 
toe, we hold to be a lottery within the mean¬ 
ing of section 2944, Indian Penal Code. 

There is, however, in this case one other 
point not argued at the Bar, which has struck 
us and that bears reference to the language of 
the section under which this prosecution was 
brought. It will be noticed that the Legis¬ 
lature had not attacked lotteries themselves. 
What has been rendered indictable is the 
running of public lotteries and the precise 
offence envisaged by the section is that of 
keeping any place for the purpose of drawing 
any unauthorised lottery. Now we are con¬ 
sidering a penal law and are, therefore, bound 
to interpret it in the strictest possible manner 
in favour of the respondent. 

Though there is ample authority for hold¬ 
ing that a lottery does not cease to be a 
lottery because the winners are determined 
by a method other than the actual drawing 
of the winning numbers, still we have no 
doubt that in the offence provided for in sec¬ 
tion 2944 of the Code the actual drawing 
of lots is an essential ingredient. The word 
drawing’, we think, is used in the section 
in its physical sense and when the section 
was enacted in 1870, it seems probable that 
the only form of lottery envisaged by the 
Legislature was a lottery run on the usual 
lines in which the winning numbers are 
actually drawn out of an urn, box or other 
receptacle. If this our view of the meaning 
of the section be correct, then the second form 
of lottery which is before us, i.e. % the lottery 
on the opium sales, was not a lottery which 
was drawn in the place kept by the respond¬ 
ent. Consequently although we hold that 
his transactions on the average price of opium 
amounted to the running of a lottery, those 
transactions do not render him liable to con¬ 
viction under section 2944, Indian Penal 
Code. 

This flaw in the prosecution case, however, 
would bear reference only to the opium 
lottery, but is entirely absent so far as the 
first kind of lottery described is concerned. 
Our conclusion then is that both schemes fall 


within the meaning of the word lottery but 
that only the first scheme, which was practised 
by the respondent in a place kept by him for 
that purpose, rendered him liable to convic¬ 
tion under the seotion. 

His action produced very undesirable and 
pernicious results and he appears to have 
made considerable profits thereby. We ac¬ 
cordingly accept the appeal, reverse the order 
of acquittal and convict the respondent under 
section 2944, Indian Penal Code, inflicting 
upon him a fine of Rs. 500 and in default of 
payment direct that he suffer simple impri¬ 
sonment for six weeks. 

Appeal accepted. 


PATN4 HIGH COURT. 

Criminal Revision No. 56 ok 1917. 

February 23, 1917. 

Present :—Mr. Justice Atkinson. 

KH0BH4RI RAI and others— 

Petitioners 

versus 

B HAG WAT RAI— Opposite Party. 

Penal Code (Act XLV of 1860J, ss. 147, 379— Crimi¬ 
nal Procedure Code (Act V of 1898;, s. 344 —Riot and 
theft—Stay of proceedings—Civil suit in respect of same 
property already pending , effect of. 

Where accused are charged with theft and riot 
and the charges have reference to property which 
forms the subject-matter of a Civil suit already 
pending, it is desirable in the interests of the fair 
administration of justice that the Criminal proceeding 
should be stayed until the disposal of the Civil suit, 
[p. 14S, col. 2.] 

Criminal revision against an order of the 
Sub-Divisional Officer, Gopalgunge, District 
Saran. 

FACTS. —On 10th November 1916, the 
Police reported to the Sub-Divisional Officer, 
Gopalgunge, that there was likelihood of a 
breach of the peace between the opposite 
party and the son of the petitioner No. 1 
and asked for action under section 107, 
Criminal Procedure Code, against both the 
parties. The Sub-Divisional Officer started 
proceedings under section 145, Criminal 
Procedure Code, and ultimately the opposite 
party was declared in possession of the 
disputed land on 9th December 1916. This 
order was confirmed by the High Court on 
10th January 1917; on the 8th January 
1917 the opposite party complained against 
the petitioners under sections 147 (Riot) 
and 379 (Theft), Indian Penal Code, for their 
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having cut and removed crops standing on 
the disputed lands on 10th November 1916. 
The Sub-Divisional Officer started the prose¬ 
cution of the petitioners under those sections. 
On the ‘26th January 1917 the petitioner 
No. 1 instituted a suit in the Court of 
Munsif, Gopalgunge, District Sarau, fora 
declaration of his title to and recovery of 
possession of the lands in dispute, and 
moved the Sub-Divisional Officer for stay 
of the Criminal proceedings pending the 
Civil suit—but he was unsuccessful. Hence 
this application. 

Mr. Gow Chandra Pal , for the Peti¬ 
tioners. 

Mr. Manoliar Lai (Assistant Government 
Advocate), for the Crown. 

Mr. Baidyanath A arayan Sinha watched 

proceedings on behalf of the Opposite 
Party. 

JU DG M E N T. —-Having considered the 
facts of this criminal revision, I am of opi¬ 
nion that the Criminal prosecution should 
be stayed pending the disposal of the Civil 
suit pending in the Court of the Munsif 
at Gopalgunge in the District of Saran. The 
suit is numbered 65 of 1917, in which 
Khobhari Rai is the plaintiff and Bhagwat 
Rai and two others are the defendants. I 
shall direct the learned Munsif to take up 
the hearing of this Civil suit at once; and 
try it de die in di»m until the case is dis¬ 
posed of; and I will stay the prosecution 
instituted against the petitioners by the 

Police on the 8th of Januaryl9)7 until the 

disposal of the Civil suit, that is to say 
immediately after the Munsif has disposed 
of the Civil suit, the stay in the Criminal 
proceeding will be dissolved unless the Court 
for good reasons, should extend the same 
for a further period of time. In the mean- 
time I would ask the Sub-Divisional Magis¬ 
trate of Gopalgunge to forthwith take 
proceedings under section 107 of the 
Code of Criminal Procedure to bind the 
acoused to keep the peace and be of good 
behaviour towards Bhagwat Rai and 
all His Majesty’s subjects and likewise to 
institute proceedings under the same section 
against Bhagwat Rai to be of good behaviour 
towards the petitioners and towards the 
rest of His Majesty’s subjects until the 
Criminal proceedings have been disposed of 
A he reason why I stay the proceedings is 


that the charge of riot and theft made has 
reference to the property which forms the 
subject-matter of the Civil suit pending before 
the Munsif; and, in ray opinion, it would be 
undesirable in the interest of the fair admi¬ 
nistration of justice that the Criminal proceed¬ 
ing should be continued for the present, as 
it might in a material way affect the plain¬ 
tiff s Civil rights. Accordingly the Criminal 
proceedings are hereby stayed until the 
disposal of the Civil suit. 

I shall issue a separate order to the 

Munsif requesting him to dispose of the 

case pending before him as expeditiously as 

possible and I would ask the Sub-Divisional 

Magistrate of Gopalgunge to press the Munsif 
to do so. 

Proceedings stayed. 


PATNA HIGH COURT. 
Criminal Revision No. 216 ok 1917. 

June 12, 1917. 

1 resent: —Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
GOPI NATH PANDA— Acccsed—- 

Petitioner 


EMPEROR— Opposite Partt. 

Pc,n l Code (Act XIA' of I860), «. 193 —False state¬ 
ment — Intention . 

In a case under section 193 of the Penal Code it is 
essential to show that the accused gave false evi¬ 
dence or made a false statement intentionally, [p 149, 


Motion against the order of the Sessions 
Judge, Cuttack, dated the 14th May 1917, 
in Criminal Appeal of 1917, 2nd quarter, be¬ 
ing originally tried before the Magistrate, 
1st class, Cuttack, dated the 4th May 1917. 

Mr. fr. C. Pal , for the Petitioner. 

Mr. hakhruid/n. Government Pleader, for 
the Crown. 


JUDGMENT.—The accused in this case 

l qo ^ een c ^ ar & e d and convicted under section 
193 of the Indian Penal Code. It appears 
that the accused had purchased the property 
which formed the subject-matter of a dispute 
between himself and Padmi Charan Naik, 
lakir Sahu, Brindaban Naik and Jarabu Naik. 
On the 10th of July 1916, shortly after the 
accused got possession of the property pur¬ 
chased by him, the above-mentioned persons 
are alleged to have uprooted a fence on the 
accused s land. The accused went to the 
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thana and informed the Police of what had 
happened. The Police in reply told him to go 
to the Civil Court and seek relief there. On 
the 26th of July, that is, a few days later, the 
accused on his own responsibility preferred a 
charge before the Magistrate against the 
persons named above in respect of the offence 
committed by them on the 10th of July. 
The case was ready for hearing on the 81st 
July and it was finally disposed of on the 
11th of August 1916 when the accused was 
examined. In the course of his examination 
he was asked whether he had given informa¬ 
tion to the Police. The answer was, ‘ I did 
not give information to the Police about any 
uprooting of the fenoe by these three ac¬ 
cused.” 

We do not know the exact nature of the 
question put to the accused, we can merely 
surmise the vague nature of the question put 
by the general nature of the form in which 
the answer given has been recorded. It is 
alleged that the answer of the accused to the 
effect that he had given no information to the 
Police was false, and deliberately false, inas¬ 
much as the accused must have known that 
he had given information to the Police on the 
10th of July. 

In a case under section 193 it is essential 
to show that the accused gave false evidence 
or made a false statement intentionally. 
With regard to the proceeding of the 26th 
of July we think that it was essentially differ¬ 
ent in character to the complaint made to 
the Police on the 10th of July. Before the 
Police the accused made no information in 
the strict sense of the word and there is no 
record of what he stated then, except a note 
made behind the back of the acoused by the 
Sub-Inspector in his diary. The accused 
may have thought that he had given no in¬ 
formation in the strict sense according to law 
on the 10th of July. On the other hand it 
may just as well be that he thought that he 
was being questioned in regard to the charge 
preferred by him on the 26th of July, and 
he may have meant to say that he had given 
no information in the matter then being 
inquired into. If he had stated this, it would 
have been perfectly true because the com¬ 
plaint that was made on the 26th of July 
upon the accused’s own re ip ^risibility was in 
no way cennejted with the Police; nor is it 
alleged that the Polio* had any concern with 
this oharge, 


Moreover, we find that the attention of the 
accused was not drawn to his statement be¬ 
fore the Police on the 10th of July in order 
that he might, if possible, reconcile the state¬ 
ment that he was then making with the true 
state of things if indeed he was referring, in 
answering the question put to him, to the 
incident of the 10th of July. 

Having carefully considered the case, we 
think that it would be unsafe to uphold the 
conviction of the accused under section 193 
of the Indian Penal Code, having regard to 
the vague nature of the statement forming 
the subject-matter of the charge. 

We accordingly direct that the conviction 
and sentence passed upon the accused be set 
aside and that the accused be acquitted and 
released. 

Conviction set aside. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 227-A ov 1916. 

September 9, 1916. 

Present :—Mr. Justice Twomey. 

E M P E RO R — Prose c cto r 

versus 

PO WUN— Accused. 

Whipping Art (IV of 19096, *. 3 — Appeal—][ hipping, 
sentence of, after part of sentence of imprisonment lias 
been served, legality of—Appellate Court, power of 
—Criminal Procedure Code (Act \ T of 189SJ, s. 423. 

Under section 3 of tlie Whipping Act a whipping 
cun only lie imposed in lieu of any other punishment 
and the intention of the law is infringed by ordering 
a man to be whipped after he has already served part 
of a sentence of imprisonment, [p. 149, col, 2; p. 150, 
col. 1.] 

JUDGMENT.—The Magistrate sentenced 
the accused to suffer rigorous imprisonment 
for six months, the offence of which he was 
convicted being theft under section 379, 
Indian Penal Code. ( 

On appeal the Sessions Judge altered the 
sentence to one of whipping. On the date of 
the Sessions Judge’s order the accused had 
already served fourteen days of the sentence 
of imprisonment. 

The effect of the appellate order js that the 
accused has suffered a whipping in addition to 
imprisonment. Under the \Vhipping Act 
19.9, section 3, a whipping can be imposed 
only in lieu of any other punishment, and the 
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intention of the law is olearly infringed by 

ordering a man to be whipped after he has 

already served part of a sentence of imprison- 
ment. 


LPPLR BLRMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeals Nos. ‘J4_33 of 1917 

March 27, 1917. 

Present: Mr. Rigg, J. Q. 

i GA SAN NYEIN and others — 

Appellants 

versus 

EMPEROR- Opposite Pakty 

Evidence Act (/ of 1872), ss. 30 1 14. MO ’ n c ■ 

of co-accuscdwhether constitutes sufficient ba^T'for 

conviction - het ratted confession, value of—Arc aid 
exam mat ion oJ t object of J 

Balelh tiliLuTTr' k “ m ,,1P 

stn„,u n dilVerent fooling U n^TXn ^ 

rrrr w&re 

strengthened^by t^LYthitT*- 04 * 0 "-' ^ 

the other eenfefsions/wttW these I, I1 v‘ P r i ' t< ' <1 b - V 
m such circumstances as to preclude tin- U.'™ r '!? <1e 
there has been connivance tl/T H,at 

B a:2 n! ° r not - rp- -I. h so,,s 

confession, [p. 152? col! 1 ^]" 810 Credibilit * v of the 

£* ?V 1 ' u . v v * C roun , 1 L. B. R. 238, relied on 
The object of examining an accnserl • 

afford him an opportunity *f “ vni • 1 ,S to 

evidence against him. Each point • away 

evidence should be put to tl ,* 1 appeann # 111 

“ A^Oiinl L° ^ 

.Uould b, avoided, [p. , 51i '"a. % “°,SXr'n“ m 

App.Zt, * " d L <» «. 

Mr. H. M. Lutter , for the Crown. 

JUDGMENT.—Nga San V • v 

Ngwe Zin, Nga Kyi Bvu No *1!"’ v ga 
San Byaw, Nga Shin, Nga YfiuNvei^ X^ 

Hr:;/ £c 

at Kyaungyagan on the 19th e * 

“ “v.. ™.phL p, s, 4rs 

bl had been sente rad to death ti • 

no doubt whatever that a daeoity was com! 


mitted in the coarse of which Maung Nyi 
Maung was killed by some of the dacoits. 
The evidence shows that late at night, 
six or seven men came armed with dahs, 
sticks and a tube-gun to the house of Maung 
Shwe Daik. They demanded money and 
some of them called out that they had 
caught one of the inmates of the house. 
Thereupon San Kwin and Nyi Maung 
attacked the dacoits with dahs. Both of 
them were wounded and Nyi Maung died 
three days later in the Yenangyaung hospi¬ 
tal. The fight took place whilst the dacoits 
were still near the house of Shwe Daik 
and not whilst they were retreating after 
abandoning their attempt to commit the 
robbery. Section 396 clearly applies to the 
case. San Kwin and Nyi Maung were 
justified by the right of private defence 
in attacking the dacoits, who were not 
justified by the provocation thus given 
m killing Nyi Maung. Nyi Maung was cut 
several times with a dah t one of the 
wounds being a severe one on the back, and 
there can be no doubt that in causing 
ns death, his assailants committed murder. 
Ean Kwin wounded one of the dacoits 
on the head. The dacoits left behind them 
Exhibits Nos. 1—7, of which the most im¬ 
portant are a pawa with a dak-cut and some 
human hair, and three sticks of dahat wood. 
Ihe wounded dacoit managed to escape. 
Nag ban Nyein was found wounded after the 
daeoity, and his wounds correspond in 
respect of position and age with those of 
the man attacked by San Kwin. 

. ^ be res t °f the evidence in the case is found 
in five confessions, all of which have been 
retracted in Court. The evidence of corro¬ 
boration is of very little or no value, and 
except in the case of San Nyein, the convic¬ 
tions rest upon the credit to be given to 
the confessions. The Sessions Judge believ¬ 
ed that the confessions were voluntary and 
were true. He failed to consider whether 
confessions of co-accused persons are proper 
material upon which to base a conviction 
unless they are corroborated in material 
particulars and as regards the identity 
of the persons alleged to be concerned 
ln ihe crime. In Emperor v. Kehri 
(1) it was held that a retracted con- 

- G) 29 A. 434; 4 A. L. J. 310; A. W. N. (190?) 140 
o Cr. L. J. 360. 
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fession may be taken into consideration 
against co-accused persons, and although 
corroborative evidence may be necessary, it 
is not necessary that such evidence should 
be by itself sufficient to support a convic¬ 
tion. Richards, J., said that he could see 
no reason why a Court could not legally 
convict an accused person on the unsupport¬ 
ed confession of a co-accused. He remarked 
that at the same time it is very seldom 
that a Court ought to convict on such 
unsupported evidence. In Gangapa Kardepa 
v. Emperor (2) Heaton, J., thought that the 
confessions of seven co-accused, who had 
independently implicated four others, was a 
sufficient basis for supporting the convictions 
of these four men, and he referred to 
illustration ( b ) to section '14, Evidence Act, 
as affording precisely the kind of corrobora¬ 
tion which in certain circumstances is a 
sound foundation for belief. This view 
was not, however, accepted by two other 
learned .Judges of the same Court, who 
held that it was a rule followed in all the 
High Courts in India that a conviction 
founded solely on the confession of a co- 
accused could not be sustained. 1 hey also 
held that illustration lb) to section 114, 
Evidence Act, only applies to the testimony 
of an accomplice. An examination of the 
authorities leaves no doubt in my mind that 
the decision of the majority of the learned 
Judges in Gangapa Kardepa s case (2) is 
correct: Queen v. Joffir Ali (J), Queen v. Saga 
(4), Queen-Empress v. Dosa diva (5), (Jueen- 
Empiess v. Khandia (6), Queen-Empress 
v. Ram Saran (?), Queen-Empress v. 
Nirmal Das (8), Guldigadu, In re( 9), Empress 
v. Ashootosh Chuckerbutty (10), Yasin v. 
King-Emperor (11). In Queen v. Sadliu Mundul 


(2) 21 Ind. Cas. G73: 38 B. 156 at p. 164; 15 

Bom. L. R. 975; 14 Cr. L. J. 625. 

(3) 19 W. R Cr. 57. 

(4) 23 W. R. Cr. 24. 

(5) 10 B. 231; 10 Ind. Jur. 383; 5 Ind. Dec. (n. s.) 


541. 

(6) 15 B. G6; 8 Ind. Dec. (n. b.) 45. 

(7) 8 A. 306; A. W. N. (1885) 311; 4 Ind. Dec. (x. s.) 

1023. 

(8) 22 A. 445; A. \V. N. (19001 169; 9 Ind Doc. 


(n. b.) 1334. 

(9) 1 Ind. Can. 867; 9 Cr. L. J. 404; 33 M. 46; 
L. T. 116. 

(10) 4 C. 433; 3 C. L. R. 270; 1 Sliome 
Cr. R. 79; 2 Ind. Doc (x. s.) 307. 

(11) rs C. 689; 5 C. W.N. 670. 


8 M. 
L. R. 


(12) Phear, J., said: “it is true that the 
instance of corroboration which is appended 
to illustration (6) of section 114, Evidence 

Act,...is corroboration to be found in accounts 
of an occurrence given by the accomplices; 
but it is noticeable that the Legislature... 
makes it a condition...that these accomplices 
should have been ‘captured on the spot 
and kept apart from each other’ and... 
there is not the slightest indication that 
the Legislature intended in this passage by 
the term ‘accounts given by the accomplices’ 
anything other than accounts given in due 
course of examination ns witnesses.” Section 
133, Evidence Act, modifies the general 
rule laid down in section 114, but it clear¬ 
ly refers only to accomplices who have 
been examined as witnesses. The result 
of the decisions cited above appears to be 
that the confession of a co-accused person 
is not the same thing as the testimony of an 
accomplice and stands on a different footing. 
It may be taken into consideration 
as lending support to other evidence in the 
case. But if there is no other evidence, 
it is not a proper basis for a conviction. It 
is not strengthened by the fact that it is 
supported by the other confessions, whether 
these have been made in such circumstances 
as to preclude the theory that there has 
been connivance between the persons mak¬ 
ing the confessions or not. Mr. Butter, 
who has appeared in this Court for many 
years, informs me that it has been the 
rule not to uphold convictions based merely 
on the confessions of co-accused persons, 
lie is not prepared to support the con¬ 
victions of Yan Nyein, Bo Min, San By aw or 
Nga Shin. These convictions rest entirely 
on tlie retracted confessions of other appel¬ 
lants, and are set aside. Nga San Nyein, Nga 
Po Min, Nga San Byaw and Nga Shin are 

acquitted and will be set at liberty. 

San Nyein, Yan Nyein and Po Min belong 
to Kyunbosan village, whilst San Byaw, Nga 
Shin and Nga Hme come from Kyetthaukk win. 
Maung Shwe Ge is headman of Kyunbosan. 
Yan Nyein and Po Min are his sons, San 
Byaw and Nga Shin are brothers and his 
nephews, whilst San Nyein is another nep¬ 
hew. San Nyein disappeared after the 
dacoity, and was induced to surrender by 
Shwe Ge, who seems to have been cjhitfly 

(12) 21 W. R. Cr. 69 at p. 71. 
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'instrumental in detecting this case. Maung 
Chet, a cousin of San Nyein, said in the 
Committing Magistrate’s Court that Shwe Ge 
mentioned the names of all the appellants to 
him before San Nyein was arrested, but this 
piece of evidence was not elicited in the 
Sessions Court, and Shwe Ge was not ques¬ 
tioned about it in either Court. Maung Chet 
also told the Committing Magistrate that 
Shwe Ge was very anxious and asked him to 
help him with reference to his sons and 
nephews, but this important statement was alo 
overlooked in the Sessions Court. San Nyein 
was arrested on the 7th October, and con¬ 
fessed to his uncle, to Maung Chet, Maung 
Hmo and t' e Kama headman Tun Tin. He 
implicated Ngwe Zin, Thu Daw, Tet Si, Kyi 
Byu and Nga Hie. He described Nga Hie 
as a villager of Magyi-yo. The other four 
men all come from Yeson village. Thu Daw 
probably is the father of Tet Si, but this 
relationship has not been clearly ascertained 
and the conjecture of its existence rests upon 
the headings of the examination forms. On 
the 3th, San Nyein confessed to a Magistrate 
and stated that he did so as he had no chance 
of escape. In that confession he suppresses 
all mention of the visit to Kyetthaukkwin 
village by the members of the gang, and he 

puts the gun in the hands of Ngwe Zin. He 

also says there were six men concerned. As 
the other four were all relatives, his reason 
for silence is obvious. There can be no 
doubt that this confession is a voluntary one. 
San Nyein was wounded, and the explanation 
now put forward by him of the way be re¬ 
ceived those wounds is incredible. They are 
the kind of wounds that one man would 
receive when fighting with another. The 
evidence of his identification of his own paiva 
at the Police Station is inadmissible and 
should not have been recorded, as it is ex¬ 
cluded by section 25, Evidence Act. The 
evidence as to his pointing out the plaoe 
where sticks were cut is of no value. The 
sticks found at the scene of crime did not 
correspond with the stumps. There can be 
no doubt about San Nyein being one of the 
dacoits, and he has been rightly convicted. 

o^ D ^ and NgWe ZiD were arrested on 
the 8th of October but did not admit their 

guilt. On the 13th Kyi Byu was arrested 

and he confessed the next day. He said that 

his motive for coLfessing was that he knew 

t hat he cou ^ d not escape from the Police and 


San Nyein had already confessed. Prior to this 
he had confessed to Tun Tin, who says that 
he named the Yeson men, San Nyein, Yan 
Nyein, Po Min, San Byaw, Nga Hme and 
Nga Shin. Maung Hmo was also present 
at the confession. In the Committing Magis¬ 
trate s Court he said that Kyi Byu named 
all the accused, but in the Sessions Court he 
said that he implicated the Yeson men and 
Nga Shin. He was not asked to explain the 
difference between his two statements. He 
is related to Shwe Ge on his wife’s side and 
he may have intentionally suppressed some 
names in the Sessions Court. In his confes¬ 
sion before the Magistrate, Kyi Byu men- 
tions Nga Shin, San Nyein, Tet Si, Thu 
Daw, Ngwe Zin and three unknown men from 
Kyetthaukk win, and says that ten men were 
concerned in the dacoity. He has retracted 
his confession, which he declares was made 
under ill-treatment by the Police. There is 
not the slightest reason to suppose that he 
was in any way ill-treated. He denied that 
he ever confessed to the village headman. 
The evidence against Kyi Byu consists solely 
of these retracted confessions, with such sup- 
port as they derive from other confessions. 

I he law relating to retracted confessions was 
fully discussed in Chit Tun v. Crown (13), and 
I adopt the conclusions of the learned Judges 
of the Chief Court in that case. The weight 
to e given to such confessions depends on 
the circumstances under which they were 
made, and on the intrinsic credibility of the 
confessions. In my experience confessions in 
Burma are seldom the result of physical ill- 
treatment by the Polioe. 

Sometimes the person confessing is under 
olice surveillance and is induced to confess 
under threat of prosecution coupled with a 
promise that if he confesses, he will be given 
a pardon. Sometimes the Police have a cer¬ 
tain amount of evidence against the man, and 
induce him to confess under a similar pro¬ 
mise. Relatives are not infrequently called 
in to persuade him that it will be better for 
nm to confess. Others confess in the hope 
that they will derive some benefit from doing 
so, and will be less severely punished. Some 
confessions are made out of resentment 
against those whc have already confessed and 
with a view of securing their punishment, 
w atever may happen to the person confess- 

(13) 1 L. 13. R. 236. 
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ing. Not infrequently confessions are due to 
a belief that every thing is lost, and that the 
result of deeds in a former state of existence 
has brought the prisoner into peril. He suc¬ 
cumbs to his ill luck and does not attempt to 
fight against it. It is not possible to enu¬ 
merate exhaustively all the motives that may 
lead to a confession but the present ct.se 
seems to afford illustrations of the motives 
just suggested. I have no doubt that Kyi 
Byu’s confession was due to a feeling that he 
could not escape from punishment, and that 
he might as well yield to his fate. He gave 
himself up to the headman, and has entirely 
failed to explain why he did so, if he was not 
concerned in the crime. 1 am of opinion 
that the confession is substantially true, so 
far as the part played hy him in the crime 
is concerned, although for some reason he has 
concealed the names of some of his compa¬ 
nions. He has been rightly convicted. 

The day after Kyi Byu confessed, both 
Thu Daw and Ngwe Zin, who had been in 
the same lock-up, confessed. They had been 
in Police custody for a week. Thu Daw was 
closely examined by the Magistrate about his 
reasons for confessing. He said that his 
mind was in a state of confusion or bewilder¬ 
ment, that he knew he would not escape 
punishment, and although he was afraid, he 
could not avoid what he could not keep to 
himself, and he felt himself unsafe. Nga 
Zin said that he knew he would be punished, 
but he wanted all who had taken part in the 
dacoity to be punished. He was asked why 
he had delayed and said that he had been 
considering the matter and wondering whe¬ 
ther, if he spoke out, the wives and children 
of the others concerned would be oppressed 
or put to trouble. He probably meant to say 
that he felt a certain amount of sympathy 
with them. Both men now say that they 
were ill-treated by the Police. There is not 
the slightest reason for believing this asser¬ 
tion. They both come from the same village 
as Kyi Byu and are neighbours. The fact 
that both confessions were made the day 
after Kyi Byu confessed is very significant. 
The men were all confined in the same Police 
fetation, and Kyi Byu had mentioned the 
names of Ngwe Zin and Thu Daw. It was 
pointed out in Q,ueen-Empress v. Bavvanta (14) 
that the law in India is not identical with 

(14) 25 ff. 1G8; 2 Bom. L. 11. 761. 


that in England on the relevanoy and ad¬ 
missibility of confessions. In England if 
there is any doubt about the admissibility of 
a confession, it has to be proved to be free 
and voluntary. In India the question to be 
decided is whether the confession appears to 
have been induced by any of the means men¬ 
tioned in section 24, Evidence Act. There 
are no grounds for supposing that the con¬ 
fessions of Thu Daw and Ngwe Zin were 
induced by any of those means. They are, 
therefore, admissible and the only question is 
whether they are credible. There is very 
little corroboration. Chit Po says that he 
saw Ngwe Zin and Tet Si leave the village 
of Yeson about sunset on the day the dacoity 
was committed. Maung Kaung says he saw 
Ngwe Zin leave the gate alone. Ma Kaw 
states that So Pe told her that he saw blood 
on Thu Daw’s jacket on the night of the 
dacoity. So Pe and Maung Hla depose to 
having seen the blood, which Thu Daw told 
them was fowl’s blood. There is nothing to 
show what the nature of the blood was. 
This evidence does not corroborate any of the 
incidents mentioned in the confessions. The 
prosecution must, therefore, fall back on the 
inherent credibility of the confessions as 
sufficient ground for the conviction. The 
motive for the confessions of Ngwe Zin and 
Thu Daw seems to me clearly to lie in the 
fear and annoyance caused by the fact that 
Kyi Byu had confessed and implicated them. 
The Sessions Judge remarks that the five 
confessions in the case differ considerably in 
the details of the going and coming of the 
dacoits and the course of the dacoity. But 
he thought that in spite of these differences, 
they were correct and true. The greatest 
differences are between San Nyein’s confes¬ 
sion and those of the other four men. There 
are strong reasons for thinking that San 
Nyein has suppressed much of what he knew 
to shield his friends, if they were concerned. 

If the confessions of the other four men 
are compared carefully, there are no serious 
discrepancies in the accounts given. Nga 
Hme says that San Byaw had one of the 
guns when he went into the village, and the 
others say that Nga Shin had it. The gun 
may have passed from one hand to another. I 
have carefully considered whether the confes¬ 
sions were the result of Police tuition and 

l think that it is impossible to believe that 
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they were. The Kyetthaukkwin men were 
arrested on the confession of Ngwp Zin. 
It is very unlikely that the names of these 
men were inserted at the suggestion of any 
Police Officer. Four of them were close 
relatives of Shwe Ge, who had assisted the 
Police to detect the case. There is no 
reason why the Police should wish for the 
gang to be enlarged. If the Kyetthaukkwin 
and Kyunbosan men were included in the 
members of the gang as an afterthought, it 
must have been due to the wish of Kyi Byu, 
Thu Daw and Xgwe Zin to revenge them¬ 
selves on Shwe Ge. Kyi Byu only mentions 
one of the men by name, and Thu Daw only 
knew two men. If Thu Daw and Xgwe Zin 
had conspired to confess out of revenge, Thu 
Daw would probably have mentioned the 
same names of the Kyetthaukkwin-Kyunbosan 
party as Xgwe Zin did. But the theory be - 
comes still more difficult to believe when Nga 
Hme’s confession is taken into consideration. 
He comes from Kyetthaukkwin (Wetcbok is 
the same village) and was only in Police 
custody for half a day at Yenangyaung 
before he confessed. He admits that he was 
kept away from the other men in the lock-up. 

His confession, therefore, was not the 
result of conference with Thu Daw or Xgwe 
Zin, and he had no reason whatever for 
implicating his fellow villagers. He is also 
known as Hnget Kyi, by which name he 
was mentioned in Xgwe Zin’s confession. 
He states that he was taught what to say 
by Min Gyaw, a Sergeant of Police. He was 
in the charge of the headman after arrest, 
and if there was tuition, the headman must 
have been aw ? are of it. it seems to me 
impossible that any policeman could have 
taught Nga Hme so well in the short time 
before he confessed, that he, an ordinary 
Burman yokel, would have been able to 
give a detailed account of the crime and 
of the part played in it by ten men so 
as to make that account tally with Nga 
Zin’s confession. His reason for confessing 
is that he thought he could not escape 
punishment. As was remarked in Chit 
Tun’s case, it is not improbable that a 
person under arrest may think his fate is 
certain, and that the only hope for him lies 
in either obtainii g a pardon or a less 
severe punishment by confession and 
implicating his fellow-criminals.” This 
motive is a common one amongst Burmans, 


who are much influenced by their belief 
in kan’ or the result of deeds in a 
former existence. After careful considera¬ 
tion, I have come to the conclusion that 
the Sessions Judge is right in believing 
that the confessions were substantially 
true as far as they affected those making 
them. Against Tet Si the only evidence 
is that of the confessing co-accused and 
that is an insufficient basis for a conviction. 
The conviction of Tet Si is set aside and 
he is acquitted. The Sessions Judge has 
sentenced the others to death. It was 
pointed out in Queen- Empress v. Nga Pyon 
Cho (15) that sentences of death should be 
passed in cases under section 39d, Indian 
Penal Code, unless there are extenuating 
circumstances The gang in this case went 
out armed with the two tube guns and 
dahs and the probability of some villager 
being killed must have been present to 
their minds. The persistency with which 
these offences are committed in Burma calls 
for the severest punishment. According to 
the confessions, Nga Hme and Kyu Byu 
waited outside the village. They were 
keeping watch there, and according to the 
map, were i25 yards from the house at¬ 
tacked. They are equally liable under sec¬ 
tion 37, Indian Penal Code,, for the dacoity, 
and their mere presence at the actual scene 
of the crime is immaterial: Queen-Empress 
v. Teja (16) The alibis set up are so weak 
as not to require serious discussion. 

I dismiss the appeals of ^an Nyein, 
Xgwe Zin, Kyi Byu, -Thu Duv and Nga 
Hme. 

The manner in which the Committing 

Magistrate has examined some of the accused 
• 

is open to most serious objection. He has 
cross-examined them and asked such ques¬ 
tion as if you did not commit the dacoity, 
who did?” It ought not to be necessary 
to point out that it was for the prosecu¬ 
tion to prove who committed the crime. The 
object of examining an accused person is 
to afford him an opportunity of explaining 
away evidence against him. Each point 
appearing in evidence should be put to the 
accused and he should be invited to offer his 
explanation or comment on it. Anything in 

(15) S J. L. B. 636. 

GO) 17 A. S6 ; A. W. X. (1895) 12; 8 Ind. Dec. 
(n. s.) 380. 
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the nature of cross examination should be 
avoided. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 59S of 1916. 
October 18, 1916. 

Present: —Mr. Justice Scott Smith and 
Mr. Justice Shadi Lai. 

SHER KHAN and others—Convicts— 

Appellants 

versus 

EMPEROR —Prosecutor— 
Respondent. 

Confession , retracted , value of — Corroboration — 
Penal Code (Act XLV of 1860), s. 802 — Murder — 
Evidence. 

It is unsafe to base the conviction of an accused for 
murder on his retracted confession unless it is corro¬ 
borated by trustworthy evidence in all the material 
particulars detailed therein, [p. 157,col. 1.] 

Appeal from the order of the Sessions 

Judge, Jhelum, dated the 12th July 1916, 

convicting the appellants and sentencing them 
to death. 

Mr. Nand Lai, for the Appellants. 

Mr. Jai Gopal Sethi (for the Government 
Advocate), for the Respondent. 

JUDGMENT.—The Sessions Judge of 

Jhelum has convicted three persons, namely, 
Sher Khan, Baz, and Murid, of the murder 
of Sultan Khan by strangling him on the 
night of the 30th April and 1st May 
1916, and has inflicted the capital sentence 
upon each of the convicts. They have 
preferred an appeal to this Court through 
Counsel, and the case is also before us 
upon a reference under section 374, Criminal 
Procedure Code, for confirmation of the 
death sentences. 

It is beyond dispute that on the night 
in question Sultan Khan was sleeping at 
his threshing floor about two or tl i ee miles 
from the village Jhund, and that the next 
morning his corpse was found lying on a 
bed there. The persons, who went to the 
place, noticed the injury on the neck which 
clearly indicated that he had been strangled; 
and his widow Musammat Banno suggested 
that the offence had been committed by 
four of his collaterals who were his enemies 
Her brother Fatta accompanied by the 
chauhidor of the village proceeded to the 
i then u, f. id k ctided the first information 
report which mentions the names of the 


four relatives as the su.pects and specifies 
the motive for the crime. It appears that 
Sher Khan, one of the appellants, over¬ 
took tatta and his companion on their 
way to the Police Station ; but neither of 
these persons suggests that Sher Khan took 
any active part in making the report 
The Police proceeded to the village, and 
started the usual investigation, in the 
course of which they discovered that Sher 
Khan, with the help of two hired assassins 
Baz and Murid, had done the deed, and 

this theory has been accepted by the learned 
Sessions Judge. 

The story for the prosecution, as disclosed 
m the confessions of Baz and Murid made 
before the Committing Magistrate on the 
3rd May 1916, but retracted before the 
Sessions Judge, is to the effect that Sher 
Khan approached Brz and Murid a f ew 
days before the night of the occurrence 
and offered them Rs. 60 each on condition 
that they rendered him assistance in killing 
Sultan Khan. After some hesitation they 
agreed to the proposal, but as Sher Khan was 
unable to pay them the money at once they 
took him on the evening of the 30th April to 
- mosque in the village, where he took a 

pay them Rs. 60 each 
three men then proceeded 
floor, found Sultan Khan 
. , , . . strangled him with apiece 

of cloth which was found lying near the 
bed, and after concealing it in a heap of 
fodder returned to their houses in the vilkc-e 

This is a brief nariative of the case for 
the prosecution and it remains only to 
describe the motive, which i 8 alleged to 
have induced Sher Khan to plan and bring 
about the murder of Sultan Khan It is 
contended that Sher Khan was anxious to 
marry his daughter to Sultan Khan’s son, 

but hat the latter objected to the propose 

on the ground that the former >■ as acorn- 

relatively poor man. Sultan Khan’e wife 

ilusarnrnat Banno, whose sister is married 

to Sher Khan, was eager for the match, 

ai d as Sultan Khan was the only obstacle 

m the way bher Khan decided to put an 
end to his life. 

Now, this dispute about the betrothal 
even taken at its face value, does not seem 
to be an adequate motive for tie comm.” 
sun of such a heinous crime. Be that as 
it may, there is no reliable evidence to 


il 


solemn oath to 
afterwards. The 
to the threshing 
asleep on a bed, 
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establish the theory. It will be observed 
that, at the time of reporting the occur¬ 
rence at the thana , even the chauktdar , 
who had been despatched by the lambardar , 
did not refer to this matter and that the 
deceased’s son, Muhammad, states that his 
father and Sher Khan were on good terms. 
Further, Fatta, Musammat Banno’s brother, 
deposes that he never heard of any dispute 
between the two men. Two witnesses (Fateh 
Khan P. W. No. 5 and Sultan Khan P. W. 
No. 6 ) have come forward to give evidence in 
support of the incident about the betrothal; 
but a perusal of their depositions makes it 
abundantly clear that they are hostile to 
Sher Khan. There can be no doubt 
whatever that Sher Khan’s mother and 
brother have figured as witnesses in criminal 
cases against the witnesses or their relations, 
and no reliance can, therefore, be placed 
upon their word. Indeed, the learned Ses¬ 
sions Judge, while discussing the evidence 
of these witnesses and also that of Nawab 
Khan (P. W. No. S), Fateh Khan (P. W. No. 
9) and Jahar.a (P. W. No. 10), who depose to 
having seen the convicts together on the 
evening in question, makes the following ob¬ 
servations:— 

It must, however, be remembered that 
Thund is a lypical Chakwal village. Some 
15 months’ close experience of life in the 
Chakwal villages has left me in great doubt 
as to whether any law, social, political or 
religious, is observed in that Tahsil. Rob¬ 
bery, arson, rape, incest, adultery, perjury 
and murder are, so far from being abnormal 
incidents, the natural elements of village 
life breathed in as it were with the very 
air, whilst murderous assaults are almost 
of every day occurrence. The state of 
affairs entails constant litigation, and hence 
it is well nigh impossible to get any evi¬ 
dence against any one accused person which 
may not be challenged on the ground that 
the witness has already been concerned 
either as principal or as witness in a former 
case in which the accused person has been 
similarly concerned. The objection to the 
present corroborating evidence is that it is 
given by persons related by marriage to a 
person against whom the brother of the 
accused gave evidence some years ago. It 
is deplorable that such a circumstance 
should be seriously alleged as a reason for 
disbelieving the evidence or rather that such 


a remote cause of enmity should be alleged 
to be good reason for witnesses attempting 
to get an innocent man hanged. It is 
even more deplorable that we must allow 
very considerable weight to the allegation, 
I regret to say that these circumstances 
are in Chakwal quite sufficient cause for 
attempting to get Sher Khan hanged.” 

It appears from the above extract that 
the learned Judge himself was not inclined 
to regard the aforesaid witnesses as reliable 
persons, and independent examination of 
their testimony leads us to the same con¬ 
clusion. We must accordingly hold that 
neither the alleged motive, nor the convict’s 
association on the evening of the 30th April, 
has been satisfactorily established. 

As regards the discovery of patka in 
consequence of the information supplied by 
Sher Khan, it is sufficient to quote here 
the following finding of the Sessions 
Judge :— 

In addition to this I may say at once 
that I doubt very muoh whether Sher 
Khan’s production of th e patka is conclusive 
evidence against him. The Head Constable 
says he made a thorough search of the 
place in which the body was found. He 
did not discover the patka. Yet Sher Khan 
next day produced the patka from a place 
which was easily accessible to the Police. 

It is at least possible that the patka was 
put there by some one else and its "pro¬ 
duction” by Sher Khan could easily have 
been arranged ” in the presence of heredit¬ 
ary enemies. Again on subjecting the patka 
to close examination I come to the conclusion 
that it was not the ligature employed by 
the murderer. If it were twisted as tightly 
as possible, I do not think it would have 
made so narrow a mark on the neck of 
Sultan Khan as w T as discovered by the 
Doctor. That mark was in no place more 
than 4 of an inch wide. I am tolerably 
certain that the twisted patka would have 
made a mark at least two inches wide. 
My opinion may be quite worthless, but 
I think that Sher Khan is entitled to the 
full benefit of the doubt engendered in my 
mind. I leave aside, therefore, the evidence 
relating to the production of the patka and 
eliminate from the case against Sher Khan 
the presumption as to his guilt that the 
prosecution base upon this part of the 
evidence.” 
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In the face of the practical demonstra¬ 
tion referred to above, it is idle to urge 
this discovery as an incriminating circum¬ 
stance against any one of the convicts. It 
will be observed that the piece of cloth, 
with which the unfortunate man was stran¬ 
gled, has not been discovered, and we must 
take it that when Baz and Murid in their 
confessions, made after the discovery, stated 
that Sher Khan had concealed the cloth 
in a heap of fodder, they referred to the 
patka as the cloth in question. That the 
patka was not employed for strangling the 
deceased throws a considerable doubt upon 
the genuineness of the confessions. Further, 
Murid mentions a conversation among the 
convicts at Baz’s house before their departure 
for the mosque (vide) paper-book, page 17, 
lines 13—34', but Baz does not even allude 
to the alleged consultation. It appears that 
the learned Sessions Judge himself was 
not prepared to accept the story contained 
in the confessions in its entirety, because 
in convicting Sher Khan of the abetment 
of murder under section 302 read with 
section 199, Indian Penal Code, he observed 
as follows :—“ As to Sher Khan I have 
some doubt as to whether he was actually 
engaged in the act of murder, hut I have 
no doubt but that he was the instigator, 
and that without his instigation the murder 
would not have been committed.” Now, 
this finding can mean only one thing, and 
that the allegation as to his actual partici¬ 
pation, which finds a place in the confessions, 
cannot he accepted as correct. 

These, inter alia, are the reasons, which 
lead us to the conclusion that it would be 
unsafe to sustain the convictions upon the 
retracted confessions, unless they are cor¬ 
roborated in material particulars. It is 
undeniable that so far as the confessing 
accused are concerned, there is no evidence 
to support their confessions, and as agiinst 
Sher Khan we consider that, in view of 
the unsatisfactory nature of the evidence 
discussed above, the case stands upon no 
better footing. That Sher Khan once before 
made an abortive attempt to hire one Nadu as 
an assassin rests upon very flimsy evidence, 
and does not deserve any serious consideration. 

The above discussion concludes the case 
for the prosecution, and it is observable 
that the assessors were by no means agreed 


as to the guilt of the appellants. One of 
them was of opinion that no case 
had been made out agiinst any of the 
accused, and that they were all innocent. 
The second assessor thought that Baz and 
Murid were the murderers and that Sher 
Khan was innocent : while the last thought 
that all of them were guilty. We have 
given our anxious consideration to the entire 
material upon the record, and are unable 
to hold that there is sufficient reliable evi¬ 
dence to bring the guilt home to the 
convicts. 

Accordingly we accept the appeal, set aside 
the convictions and sentences, and direct 
that the appellants be released forthwith. 

Appeal accepted. 

CALCUTTA HIGH COURT. 

Criminal Appeal No. 592 ok 1916. 

October 31, 1916. 

Present: — Mr. Justice Chaudhuri and 
Mr. Justice Newbould. 

SUDHANYA BAWALI and others— 

Appellants 

versus 

E M PE RO R— Respondent. 

Anns Act (XI oj 18/8), s. 19 (b)— Gun found in 
room of joint family house accessible to many —Offence. 

Where the place in which ail incriminating article 
is found is one to which several persons have equal 
rights of acc33s, it cannot be said to be in the 
possession of any one of them. [p. 158, col. l.J 

A gun was found in an abandoned room of a joint 
family house belonging to three accused, who were 
all adults and who, as joint members of the family, 
managed the affairs of the joint family and exercised 
equal rights. The house was not enclosed bv anv 
fence or wall and the room was accessible* from 
outside: 

Held , that the accused could not bo convicted 
under section 19 (b) of the Arms Act. [p. 158, col. 1.] 

Appeal against the order of the Additional 
Sessions Judge, Faridpur, dated the 8th 
August 1916. 

Babus Dasarathi Sar.yal and Debendra 
Narain Bhattacharjee , for the Appellants. 

Mr. Camell, for the Respondent. 

JUDGMENT.—A gun was found in an 
abandoned room of the house belonging to 
the accused in which they and others reside. 
It is a dark room under the staircase about 
8 feet or 9 feet by 3 feet. One side of the room 
is open and leads into a passage. There is a 
door leading from the passage into an open 
yard outside. The door is on the east of the 
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house. There is clear evidence that there 
is a pathway running north to south on the 
east of the house which is used by the 
neighbours. The house itself is not enclosed 
by any fence or wall. The door leading 
from the passage into the open yard outside 
has not got a bolt. It does not appear 
whether it had ever a bolt. It appears from 
the evidence that this room is accessible 
from outside. At the time of the search and 
before the Police entered into this room there 
is some evidence that this door was open. 
The Inspector himself is not clear whether 
it was open or shut at the time that he 
surrounded the house. The learned Sessions 
Judge has not been able upon the evidence 
to determine as to who was actually the /carta 
of the house. The family is apparently 
joint and the three accused persons are all 
adults who, as joint members of the family, 
manage the affairs of the joint family and 
seem to exercise equal rights. The learned 
Judge thinks that, therefore, they must be 
held criminally liable. We are unable to 
agree with him. Quoting the words in the 
judgment of Jagjiban Chose' v. Emperor 
(1), “it is well established, and is an 
elementary rule founded on common sense, 
that where the place in which an article 
is found is one to which several persons have 
equal right of access, it cannot be said to be 
in the possession of any one of them”. That 
being the clear law, we are unable to uphold 
the conviction. 

The assessors thought that some enemy 
of the accused put the incriminating things 
into the room. That there was such a 
possibility is clear from the evideuce. These 
persons who have arisen from a very humble 
position to a position of some affluence have 
enemies round about them. There is nothing 
at all against the character of the accused. 
They are not political suspects. The evidence 
does not show that they have any sporting 
instincts or that they have ever used a gun 
in their life. Their conduct at the time of 
the search led the searching officer to form an 
opinion that they were unconscious that a gun 
was in the room where it was found. 

The conviction and sentence passed on the 
accused are set aside and they are acquitted. 
Their bail bonds must be discharged. 

Accused acquitted. 

(1) 2 1ml. Cas. 6S1 at p. 693; 13 C. W. N. 861 at p 
892; 9 C. L. J. 603; 10 Cr. L. J. 125. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 37 

of 1917. 

April 4, 1917. 

Present: —Mr. Justice Batchelor and 

Mr. Justice Shah. 

MANUEL PHILIP and others — Accused 

— Appellants 
versus 

EMPEROR— Prosecutor. 

Criminal Procedure Code (Act V of 1898), .s. 188 — 
Offence committed on high teas—Local Government, 
sanction of, necessity of—“Where there is no Political 
Agent", meaning of —“ Place ”, meaning of. 

The first proviso to section 1S8 of the Criminal 

Procedure Code refers only to offences which are 

said to have been committed on anv territory and 

* * 

not to offences committed on the high seas. [p. 159, 
cols. 1 <fc 2.j 

Per Batchelor, J .—The words “where there is no 
Political Agent” in the first proviso to section 188 of 
the Criminal Procedure Code mean where there is no 
Political Agent for the territory in which the offence 
is alleged to have been committed, [p. 159, col. 2.] 

Per Shah, J .—The word “place” in the lirst paragraph 
of section 1S8 of the Criminal Procedure Code inclu¬ 
des high seas in its ambit, [p. 160, col. J.] 

Criminal application for revision from 
convictions and sentences passed by the 
first class Magistrate, Bandra, confirmed on 
appeal by the Sessions Judge, Thana. 

Mr. Gupte (with him Messrs. Daphtary, 
Farreira and Divan,) for the Accused. 

Mr. <8. 8. Patkar , Government Pleader, 
for the Crown. 

JUDGMENT. ' 

Batchelor, J.—This is au application in 
revision against a conviction recorded by 
the first class Magistrate of Bandra and 
confirmed on appeal before the Sessions 
Judge of Thana. The applicants have been 
convicted of being members of an unlawful 
assembly under section 143 of the Indian 
Penal Code and of mischief under section 
426 of the Penal Code in that they, with 
common intent to cause wrongful loss to 
the complainant, pulled up certain fishing 
stakes which he had put down in the sea 
at a distance of five or six miles beyond 
low water mark. 

On the merits it is contended by Mr. 
Gupte that no offence is proved to have 
been committed, inasmuch as the applicants 
were protected by the existence of a certain 
custom among these fishermen, which had 
been infringed by the complainant. It 
appears to me, however, that on this point 



the finding of the learned Sessions Judge 
puts the defence out of Court. For the 
finding is that this violent uprooting of the 
complainant’s stakes had nothing to do 
with any supposed violation of custom 
by the complainant, but was intended to 
injure the complainant because the complain¬ 
ant’s wife was reputed to be a witch. 
Moreover, it is held, in regard to this custom, 
that the applicants had excommunicated 
the complainant and had excluded him from 
having any such chance as the custom 
would have afforded him of putting down 
his stakes in the locality in question. On 
these grounds there is, in my judgment, no 
substance in the defence based upon the 
alleged custom. 

Then it was said that inasmuch as the 
offence was committed on the high seas, 
it was outside the jurisdiction of the 
Bandra Court. I he learned Counsel admitted 
that the only ground upon which this 
objection could be put was that under 
section 188 of the Criminal Procedure 
Code the prosecution was not entertainable 
by the Magistrate without the sanction of 
the Local Government. No such sanction 
was in fact obtained. It was expressly 
admitted that if this objection was overruled 
no other objection to the jurisdiction could 
be made. 2sow it seems to me that section 
lb8 has no concern with such facts as are 
here before us. Section 188 occurs in a 
chapter of the Code which deals with the 
jurisdiction of the Courts. It provides for 
the liability of native Indian subjects of 
His Majesty who commit offences “at any 
place without or beyond the limits of 
British India to be dealt with in respect 
of such an offence as if it had been 
committed at any place within British 
India at which the subject may be found. 
Now it is quite true that the words “any 
place without or beyond the limits of 
British India” may, as a mere matter of 
the meaning of the English words, be 
read to include a place situate on the 
high seas between Bombay and Aden. But 
whether that be the true meaning or not, 
seems to me to be immaterial, inasmuch 
as the objection which we are considering 
is based only on the first proviso to the 
flection, and that proviso is, I think, 
limited to territorial jurisdiction and has 
no bearing upon the question of jurisdic¬ 
tion to try an offence committed un the 


high seas. For the proviso enacts that no 
charge as to any offence shall be inquired 
into in British India unless the Political 
Agent, if there is one, for the territory 
in which the offence is alleged to have 
been committed,” certifies that the charge 
ought to be inquired into in British India; 
that is to say, the offence which the proviso 
contemplates is, I think, an offence 
contemplated to have been committed 
within some territory. This word, territory, 
in my view, excludes the notion of the 
high seas and it occurs in the earlier 
paragraphs of the section, where it is 
confined to the territories of a Native 
Prince or Chief in India. Mr. Gupte 
contends that the words as to territory are 
not repeated in the latter limb of this 
proviso which was added by the Code of 
1898 and which consists of the words “and 
where there is no Political Agent, the 
sanction of the Local Government shall be 
required. But the omission of the words 
as to territory from this limb of the 
proviso does not, in my opinion, alter the 
case. The words “where there is no Political 
Agent would mean in their context where 
there is no Political Agent for the territory 
in which the offence is alleged to have 
been committed, so that in all cases the 
contemplation of the Legislature is that 

the offence shall have been committed in 
some territory or other. There is no reason 
whatever to suppose that the words added 
in the Code of 1898 were intended to limit 
the meaning of the words as to territory 
already occurring in the proviso. Indeed 
there is good reason to think that the 

addition of the words in 1898 was intended 
to remove the difficulty which had previously 

existed in cases where offences had been 
committed, for instance, in such places as 
Goa, where there is no Political Agent: see 
Queen-Empress v. Daya Bhima. 

On these grounds I am of opinion that 
the objection to jurisdiction fails. The Rule 
therefore, must be discharged, the convictions 
and sentences being confirmed 


’ - - _ in ao cl that 1 

accept the interpretation put by my learned 

brother upon the first proviso to section 188 

o the Code of Criminal Procedure, upon which 

Mr. Gupte has relied, i am clear that the 

proviso refers only to offences which are 

said to have been committed in any territory, 

(1) 13 B. 147; 7 ind, Dec. (n, s.) 98. 
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and not to offences committed on the 
high seas. In coming to this conclusion 
I assume that the word ‘place’ in the 
first paragraph of the section includes 
high seas within its ambit. The construction 
of the proviso is in no way dependent 
upon the meaning of the word place’ in 
the beginning of the section. I wish to 
make it clear that in holding that the 
proviso does not apply to offences said to 
have been committed on the high seas, I 
do not suggest that the first paragraph of 
the section would not apply to such offences. 

Rule discharged. 


BOMBAY HIGH COURT. 
Criminal Applicvtion for Revision No. 51 

of 1917. 

April 10, 1917. 

Present: —Mr. Justice Batchelor and 

Mr. Justice Shah. 

In re BASAPPA SHIVAPPA— Applicant. 

Penal Code {Act XLV of I860), s. 206 —Fraudulent 
removal of property — Accused not liable under decree 
— Ojjencc. 

A person who, in order to protect his own property, 
not legally liable for a decree, from confusion with 
property which is so liable, makes it over to another 
person, does not commit an offence under section 206 
of the Indian Penal Code. 

Criminal application for revision from an 
order passed by the Assistant Judge, Dharwar. 

Mr. Tyabji (with him Mr. (I. S. Mulgaon - 
/car), for the Applicants. 

Mr. S. S. Putkar % Government Pleader, for 
the Crown. 

JUDGMENT. 

Batchelor, J.—It appears to me that 
the Rule here must be made absolute and 
that the learned Judge’s order directing 
the prosecution of this applicant for an 
offence under section 206 of the Indian 
Penal Code must be set aside. 

The matter arises in this way: In Suit 
No. 51 of 1915 a certain money-lender 
made a claim for money against three 
brothers on the footing that the money 
had been lent for the benefit of the family 
and that the brothers were joint. The 
present applicant was one of these three 
brothers and he was defendant No. 2 in 
the suit. He pleaded that he was not 
liable inasmuch as he was separate in 
estate from the other defendants, and that 
plea was upheld by the Court, which 
dismissed the suit against the present appli¬ 
cant, though it decreed the claim against 


the other defendants. Then Suit No. II 
of 1916 w r as brought against the present 
applicant for the price of certain cotton 
sold, the plaintiffs averring that the present 
applicant was their agent for sale. The 
present applicant retorted with a claim in 
the nature of a set-off, and his own des¬ 
cription of the claim is the material upon 
which the learned Judge has made this 
order. The words upon which the Judge 
below has relied are these: Shivappa”, 
says the applicant, brought a suit against 
me and secured a decree for Rs. 3,700. 
He put in an application for execution 
and sought to attach my moveable pro¬ 
perty. With the intention of defeating 
that attachment I sent Rs. 3,700 cash and 
some gold jewels to Shankargavda and 
Nilkanthgavda.” Without going further into 
the matter the Assistant Judge ordered the 
prosecution of the applicant on the strength 
of this, the applicant’s own admission. 
It appears, however, on inquiry and on 
reference to the relevant judgments that 
the applicant’s admission was made under 
a misapprehension and that the facts are 
otherwise than the applicant supposed them 
to be. It is clear from the judgments— 
and is not now contested—that the decree 

in Suit No. 51 of 1905 was *ot ©btained 

against the applicant, but against his brothers 
only, and the judgment-creditor’s application 
for execution sought to attach only the 
brothers’ moveable property and not the 
applicant’s property. 

On these facts, therefore, the case against 
the applicant is merely this, that in order 
to protect his own property not legally 
liable for the decree from confusion with 
property which was so liable he made it 
over to another person ; and such a 
transfer would not, in our opinion, constitute 
the offence described in section 206. It was 
nobody’s case in the Court below that the 
applicant transferred this property as being 
not his own, but his brothers’ property, 
and so liable to forfeiture. Indeed the 
order of the Assistant Judge proceeds, I 
think, on the footing that the property 
was the separate property of the applicant. 
On that footing the Assistant Judge’s order 
is in my view unsustainable for the reasons 
which I have given and must, therefore, be 
discharged. 

Shah, J.—I am of the same opinion. 

Order discharged, 
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KAJ KOMAR S1NOH V. RAJ KESWAR KOERI. 


PATNA HIGH COURT. 

Second Civic Appeals Nos. 385 and 431 

op 1916. 

May 15, 1917. 

Present-.— Mr. Justice Mullick. 

In Appeal No. 385 op 916 

RAJ KUMAR SINGH —Dependant— 

Appellant 

versus 

RAJ KESWAR KOERI —Plaintiff and 
RAILAK AHIR and others — 

Respondent^. 

In Appeal No. 4! 1 of 1916 

JIAN LAL —Defendant—Appellant. 

versus 

LALJI KOERI and another—Plaintiffs 
and TILAK AHIR and others— 

Defendants—Respondents. 

Fraud-Decree obtained in one Court—Suit to mt 
aside decree in another Court—Jurisdiction—Cause of 
action, accrual of—Civil Procedure Code i Act V of 
ItiOS), ss. 20, 21 — Appeal , second—Objection as to place 
of suing, when to be taken. 

Ihe defendants obtained a fraudulent ex parte 

decree in Bilaspur against the plaintiffs, who were 

the residents of Arrah District, by suppressing 

summons in the District of Arrah. They then got 

the decree transferred from Bilaspur to Arrah and 

applied for execution of it by issuing warrants of 

arrest against the plaintiffs. Notice under Order XXI, 

rule 22, of the Civil Procedure Code was issued and 

then the plaintiffs came to know of the decree against 

them. They then instituted the suit in the Munsif’s 

Court at Arrah to set aside the decree on the ground 
of fraud: 

Held, that the Arrah Court had jurisdiction to 
entertain the suit, [p 162, col 2 ] 

No objection as to the place of suing can be taken 
for the first time in second appeal, [p. 1 <32, col. 2 ] 


Appeal from a decision of the Distric 
Judge, Sliahabad. 

Messrs. S. iV. Palit and Akbari, for tli 

Appellants. 

^ Messrs. P. C. Bose , Panncshwar I)yal an 
<S ahebuddin Khan, for the Respondents. 

JUDGMEN r.—On the 4th of Septembe 
1912 two ex parte money-decrees were obtaii 
ed in the Court of Small Causes at Bilaspu 
in the Central Provinces one by Rajkuma 
Singh, resident of Baraduara, district Bila* 
pur, against Rajkeshwar Koeri, resident c 
pergana Behea in the district of Arrah; an 
the other by Jian Lai, resident of Baraduara 
against Lalji Koeri and Debi Dusadh, boti 
residents of pergana Behea. 

I bese decrees were transferred for exe 
cution to the Court of the Subordinate Judgi 
of Arrah, and it is alleged that a notice 

11 




* fS FrJ»» ir 

issued upon Hhe '.judgment-debt ors under 
Order XXI, rule 22, cfifiVIVSapon them to 
show cause -why the decrees should not be 
executed. There was also an application by 
the decree-holders for the arrest of the judg¬ 
ment-debtors. 

On the 7th of November 1918, the judg¬ 
ment-debtors above named each brought a 
sail, namely Suits Nos 267 and 259 of 1918, 
in the Court of the Munsif of Arrah against 


the decree-holders, praying that the decrees 
might be set aside on the ground of fraud 
and also that a temporary injunction might 
be issued on the respondents prohibiting them 
from proceeding with the execution. The 
plaintiffs in these two suits impleaded defend¬ 
ants No } . 2 to 6 on the allegation that they 
were residents of the Arrah district with 
whom they (the plaintiffs) were at enmity 
and that these defendants had instigated the 
above named decree-holders to bring the false 
suits at Bilaspur and assisted them in obtain¬ 
ing the fraudulent decrees. 

The Munsif found that the decrees were 
fraudulent and set them aside. 

Then the matter went up in appeal to the 
District Judge of Arrah. The decree-holders 
preferred Appeals Nos. 24 and 25 of 1915 
while the other defendants, namely the 
alleged instigators, preferred Appeals No£. 17 
and 22 of 1915. We are not concerned with 
the further progress of these last two ap¬ 
peals; we are only concerned with the decree 
of dismissal of the District Judge in respect 
of Appeals Nos. 24 and 25 of 1915. The 
present Second Appeal No. 885 of 1916 relates 
to these decrees of dismissal. 

The only point taken by the learned Coun¬ 
sel on behalf of the appellants is that the 
Munsif of Arrah had no jurisdiction to set 
aside on the ground of fraud a decree obtain¬ 
ed at Bilaspur, which is a district situated 
neither within the same Province nor under 
the jurisdiction of the same High Court as 
the district of Arrah. 

Reliance is placed upon the case of Umrao 
Singh v. flardeo (1). In that case the decree 
was obtained in the Small Cause Court in 
Calcutta and the suit to set aside the decree 
was filed in the Munsif’s Court at Agra. A 
Divisional Bench of the Allahabad High Court 
held that a suit to set aside a decree obtained 
by fraud, in which no other relief is claimed, 


(1) 29 A. 4IS; A. \V. N. 


(1907) 112; 4 A. 


L. J. 392. 


was 
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cannot be maintained in any district outside 
the district in which the fraud was commit¬ 
ted and the fraudulent decree was obtained. 
Reliance is also placed upon Dau Dial v. 
Munna Lai (2). In that case the decree was 
obtained in the High Court in Calcutta and 
the suit to set it aside was instituted before 
the Subordinate Judge of Mainpuri in the 
United Provinces. A Divisional Bench of 
the Allahabad High Court, relying upon 
Umrao Singh v. Harden{ 1), held that the Sub¬ 
ordinate Judge of Mainpuri had no jurisdic¬ 
tion to set aside the decree on the ground 
that whatever the plaintiffs complained of 
happened in Calcutta and, therefore, the cause 
of action arose in Calcutta and at no other 
place. 

If the learned Judges in these two cases 
intended to hold that, even where a part cf 
the cause of action arose in a district outside 
the district in which the fraudulent decree 
was obtained, a suit to set aside the fraudu¬ 
lent decree would not lie in the district in 
which such part of the cause of action arose, 
then I am respectfully of opinion that the 
two cases above mentioned were wrongly 
decided. I am supported in my view by 
Jawahrr v. Neki Dam (3) decided by a Divi¬ 
sional Bench of the Allahabad High Court. 

On the other hand, there is a long course 
of decisions of the High Court at Calcutta 
to the effect that a suit to set aside a decree 
on the ground of fraud will lie wherever the 
provisions of section 20 of the Civil Procedure 
Code are satisfied. If by reason of an attach¬ 
ment or sale of property in execution of a 
fraudulent decree the judgment debtor is 
damnified, then his cause of action arises in 
the district in which such attachment or sale 
takes place; or if, as here, an application is 
made for issue of warrant or a notice is 
issued upon the judgment-debtor to show 
cause why the decree should not be executed, 
in my opinion, the cause of action will arise 
in the district in which such application is 
made or such notice issued. There is also 
a further ground for holding that the cause 
of action arose in the district of Arrah. It 
is alleged that the service of summons in the 
original suit was made in the Arrah district, 
and the case of the present plaintiffs is that 
defendants Nos. 2 to 6, who are local residents, 

fraudulently caused a false return to be sub- 

(2) 24 Ind. Gas. 978; 36 A. 664; 12 A. L. J. 955. 

(3) 28 Ind. Cas. 602; 37 A. 189; 13 A. L. J. 190. 


mitted. Upon the findings of the Courts 
below this part of the fraud at any rate was 
committed within the jurisdiction of the 
Munsif of Arrah. I, therefore, hold that the 
suit to set aside the decree lay in that dis¬ 
trict. I observe that in the case of Jawahir 
v. Neki Ram (3) their Lordships of the 
Allahabad High Court observed that it was 
unnecessary, though they dissented from 
the view in Umrao Singh's case (l), to 
refer the case before them to a Full Bench 
because upon the findings, a part of the 
fraud, by the suppression of service of 
notice, was clearly committed within the 
jurisdiction of the Court which eventually 
set aside the decree. 

The caseof Umrao Singh v. Hardeo (I) above 
referred to has been dissented from in Abdul 
Hague v. Abdul Haf z (4), where their Lard- 
ships held that a suit to set aside a decree 
on the ground of fraud obtained in Calcutta 
would lie in the district of Chittagong be¬ 
cause the defendant resided there. It does not 
seem to have been followed by any Court 
except in Dau Dial's case (2) above referred 
to. 

It is quite clear in the present case that 
a part of the cause of action arose within the 
district of Arrah and, therefore, the suit 
before the Munsif of Arrah was competent. 

This disposes of the only ground upon which 
the appeals are pressed before me. The 
learned Vakil for the respondent, however, 
supports the decree of the Courts below on 
a further ground, namely, that the question 
of jurisdiction ought not to be allowed to be 
raised in second appeal by reason of the 
provisions of section 21 of the Civil Proce¬ 
dure Code. In my opinion this objection is 
well founded. It is true that where there 
is an inherent defect as to powers an objec¬ 
tion may be taken at any stage, but section 
21 was expressly enacted for the purpose of 
curing defects based upon the venue. If the 
parties did not raise the question of jurisdic¬ 
tion as regards the place of trial at the 
earliest opportunity, theu an objection found¬ 
ed upon this ground cannot be subsequently 
maintained. 

On both grounds, therefore, the appeals fail 
and are dismissed with costs. 

Appeals dismissed. 

(4) c Ind. Cas. 648; 14 C. W. N. 695; 11 C. L. J. 
636. 
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LAL SHAH V. HIRA LAL. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1421 op 1913 

May 8, 1917. 

Present: —Mr. Justice Soott-Smith and 
Mr. Justice Broadway. 

LAL SHAH and others—Plaintiffs_ 

Appellants 


versus 

HIRA. LAL and others—Defendants— 

Respondents. 

Mortgage Redemption , suit for—Admission by mort¬ 
gagee of receipt of portion of mortgage-money in 
previous suit, whether binding — Appeal , second--Sub¬ 
stantial error or defect in procedure. 

The land in suit was mortgaged with possession 
by the plaintiffs’ ancestor to the defendant for 
Rs. 900, out of which Rs. 200 was to carry interest 
at 12 per cent, per annum with half yearly rests. 
Plaintiffs having sued for possession by redemption, 
the defendant claimed that the mortgage could 
not be redeemed without payment of the Rs. 200 
together with interest that had accrued due. It 
appeared that the sons of the mortgagor had some 
time after their father’s death sold a portion of the 
mortgaged property to the sons of the mortgagee 
and one h. had brought a suit for pre-emption. In the 
proceedings that followed the mortgagee had been 
examined and had admitted that he had received 
the Rs. 200 and that the mortgage could be redeem¬ 
ed at any time on payment of Its 700. The first 
Court held that he was bound by his admission 
and gave plaintiffs a decree for possession on 
payment of Rs, (542-4-0. On appeal the Divisional 
Judge held that the mortgagee was not bound by 
the admission and that the plaintiffs had failed to 
prove that the sum of Rs. 200 had, as a matter of 
fact, been paid, lie, therefore, varied the decree of 
the first Court by decreeing possession on payment 

of Rs. 3,042-4-0. On a second appeal being preferred 
to the Chief Court: 


Held, (1) that the onus was on the defendants t( 
allow that the decision of the primary Court wa* 
erroneous; [p. 166, col. 1.] 

Dinomoni Chowdhraniv. Brojo Mohini Choivdhram 
29 C. 187; 29 I. A. 24; 6 C. W. N. 386; 12 M. L. J. 83 
4 Bom. L. R. 167; 8 Sar. P. C. J. 224 (P. C.); Ghulan 
Nabi v . Allah Din , 19 Ind. Cas. 964; 143 P. W. R 
1913; 241 P. L. R. 1913; 204 P. W. R. 1913, followed 

(2) that the lower Appellate Court committed i 
substantial error or defect in procedure and that 
therefore, a second appeal lay; [p. 166, col. l.j 

(3) that the mortgagee was bound by his admis 
sion and could not claim payment of the sum oi 
Rs. 200 or interest thereon, [p. 166, col. 2.1 


Second appeal from the decree of the 
Divisional Judge, Shahpur at Sargodha, 
dated the 14th May 1913, modifying that 
of the District Judge, Shahpur, dated the 
5th February 1913, decreeing the claim. 


FACTS of the case 
detail in the judgment. 

The Hon*bio Pandit 


are given in sufficient 
Sheo Narain , R. B., 


for the Respondents, raised the preliminary 
objection that the finding with regard to the 
payment of Rs, 200, being a finding of fact, 
could not be attacked in second appeal, and 
that, therefore, the plaintiffs were bound to pay 

Rs. 200 principal and Rs. 4,600 interest on 
that sum. 

The Hon’ble Mr. Muhammad Shafi , K. B., 
for the Appellants. — The lower Courts have 
wrongly placed the onus on the plaintiffs, and 
the defendant is estopped from denying 
the receipt of Rs. 200. The defendant 
admitted payment of thissumof Rs. 200 in 
a previous suit. This admission shifted the 
onus on to the defendant to prove that this 
money had not in fact been paid. Chandra 
Kunwar v. Ghaudhri Narpat Singh (1). Even 
if the onus be assumed to have been rightly 
placed on the appellants, the fact of their 
having obtained a decree in their favour shifted 
the onus on to the other side to show that the 
first Court’s decision was wrong. Dinomoni 
Ghowdhrani v. Brojo Mohini Chowdhrani (2), 
Ghulam Nabi v. Allah Din (3). 

The principle of estoppel applies in this 
case. Acting on the admission of the defendant 
that the Rs. 200 carrying cash interest had 
been paid, the appellants have been induced 
to sleep over the mortgage, with the result 
that the interest on this small sum amounts to 
Rs. 4,600. Section 115, Evidence Act. 

The Hon’ble Pandit Sheo Narain. _Tho 

admission is simply a piece of evidence, and 
the learned District Judge has taken this 
evidence into account and arrived at a find- 
ing with regard to the payment of this sum 
of Rs. 200. That finding cannot be upset by 
a Court of second appeal. Ram Chandra 
Bhanj Deo v. Secretary of State (4), Gadian 
Chetti v. Veerappx Chetti (5). 


I 


\ *■ / 


• '-z »• 


109; 17 MLJ 103; 5 C. L. J. 115; 11 C. \V.‘ N\ 321;' 
4 A. L. J. 102 (P. C.». 

T ( , 2 VfiV 87i r 29 ,! A - 2 *6C.W. N. 386; 12 M. 

L. J. 83; 4 Isom. L. R. 167; 8 Sar. P. C. J. 224 (P C ) 
(3) 19 Ind. Cas. 964; 143 P. VV. R. 1913; 241 P L,' 
B. 1913; 2J4 P. W. R. 1913. ' 

20 ( W In T C oV; 43 C - 11 ° 4 ' 20 C - W. N. 1245; 
*?. ‘T. V' A 236: (19i6) 2 M - w N. 175; 4 L. W. 
OM I 4 J - 100i) i 18 Nora. L. R. 838; 24 C. L. J 
2JO; 31 M. L. J. 745; 43 I. A. 172 (P. G\). 

(5) 26 Ind. Cas. 899; 28 M. L. J. 92, 
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It was the business of the lower Appellate 
Court to determine what weight is to be 
attachad to an admission of the defendant. 
In Chandra Kumar v. Chandhri Narpit Singh 
(l) there were several admissions, in the pre¬ 
sent case there is only one admission. 

No question of estoppel arises in this case. 
Estoppel only arises if a representation is 
made to a party who is ignorant of the real 
state cf affairs and as a result of that repre¬ 
sentation alters his position. 

JUDGMENT.—The following pedigree- 
table will assist in the understanding of this 
case: — 

Fatkh Shah, 
deceased 

‘_ I 

r 71 

Bliadur Shall, Haidar Shall, 

deceased plaintiff. 

I 

r 1 

Lai Shall, Rajah Shah, 

plaintiff. deceased 

_ I 

r _ ^ 

Fazal Hussain Amir Hussain 

(minor), (minor), 

plaintiff. plaintiff. 

On the 18th December 1884 Fateh Shah 
mortgaged certain lands to one Maya Das. 
The mortgage was with possession and the 
consideration money was R?. 900. Of this 
sum Rs. 200 was to carry interest at 12 per 
cent, per annum with half yearly rests whilst 
Rs. 700 was to carry no interest at all. The 
mortgage was to subsist for a term of seven 
years and the mortgagor and the mortgagee 
wore to share the profit and loss equally from 
the date of the execution of the deed to date of 
redemption. It was specifically provided 
that the mortgagor could within the period 
of the mortgage release a one-third share 
of the property by payment at one time 
of one-third of the Rs. 700, but that 
before the mortgagor could exercise this 
right he was bound first of all to pay 
up the Rs. 200 carrying interest together 
with such interest as might then be due. 
Fateh Shah died sometime before 1891 (the 
exact date is not known), and on 19th 
October 1891 his sons Bahadur Shah and 
Haider Shah sold a portion of the property 
mortgaged to Kalyan Das and Hira Lai, sons 
of Maya Das mortgagee, (father and sous 


being members of a joint Hindu family) for 
a sum of Rs. 900 made up as follows:— 

Rs. 315 were to be paid by the 

vendees to one Wasdeo. 

Rs. 268 were credited to a bond 

and book account due to the vendees by the 
vendors. 

Rs. 7 were for the costs of the con¬ 
veyance. 

Rs. 310 was stated to have been 

received at home as earnest money. 

Fateh Khan and others thereupon institut¬ 
ed a suit claiming to pre-empt the land sold, 
the vendors and the vendees being made 
parties to the suit In the course of the 
proceedings in that case Maya Das was 
examined as a witness on the 16th December 
1892 and, on cross-examination by the pre- 
emptors, he clearly stated that he had receiv¬ 
ed the Rs. 2C0 bearing interest and that 
the mortgage could be iedeemedat any time 
on payment of Rs. 700. He admitted that 
he was joint with his sons and that the sale 
money was paid really by him. Bahadur 
Shah was also examined as a witness with 
regard to the passing cf consideration for 
the sale, and he stated that he had received 
credit for Rs. 2C0 odd on account of a 
debt due by him to the vendees, that 
Rs. 310 had be n received by him at 
home and that Rs. 315 had been left with 
the vendees for payment to Wasdeo. Fateh 
Khan and others were granted a decree 
for pre eruption on payment of Rs. 590, the 
Courts being of opinion that the Rs. 310 alleg¬ 
ed to have been paid at home had not been 
proved to have been paid. 

Bahadur Shah died sometime prior to the 
4th July 1912—the exact date has not been 
stated—and Haidar Shah, Lai Shah, Fazal 
Husain and Amir Hussain instituted the 
present case claiming to redeem the above 
recited mortgage on payment of Rs. 559. In 
their plaint it was alleged that Rs. 200 
carrying interest had been included in the 
sura of Rs. 310 referred to above as forming 
part of the consideration for the sale of a 
portion of the land mortgaged to the sons 
of Maya Das. Maya Das denied the receipt 
of this Rs. 200 carrying interest and claimed 
that the mortgage could not be redeemed 
without payment of that sum together with 
interest that had accrued due, amounting to 
several thousand rupees. The primary Court 
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oarae to the conclusion that Maya Das was 
bound by his admission made in the pre¬ 
emption suit, and held that the plaintiffs 
had proved by that admission that the sum of 
Rs. 200 carrying interest had been liquidated 
and granted a decree for possession of the 
land in suit in favour of the plaintiffs on 
payment of Rs. 692-4-0. Against this decision 
Maya Das preferred an appeal to the Divi¬ 
sional Judge who held that Maya Das was 
not bound by the admission made by him in 
the pre-emption suit with regard to the 
Rs. 200 carrying interest, and that the plaint- 
iffs had failed to prove that this sum as a 
matter of fact had been paid. He, therefore, 
varied the decree of the primary Court 
by decreeing possession on payment of 
Rs. 3,042-4 0. Against this decree the plaint- 
iffs-appellants, Lai Shah and others, have 
preferred this second appeal to this Court 
through Mr. Shafi and we have heard Mr. 
.Sheo Narain on behalf of the respondents 
Pindi Das, Sita Ram and others, Maya Das 
having died in the meantime. Mr. Shafi 
admitted that the plaintiffs had erroneously 
stated that the Rs. 20C in question had been 
included in the sum of Rs. 310 paid in con¬ 
nection with the sale above referred to, which 
was effected on the 19th October 1891. He 
pointed out that at the date of this suit both 
Fateh Shah and Bahadur Shah were dead 
and that the plaintiffs did not really know 
how or when that sum had been liquidated, 
but that the admission made by Maya Das in 
the pre-emption suit was a strong piece of 
evidence in their favour and shifted the 
onus on to Maya Das to prove that his admis¬ 
sion was wrong and that as a fact this money 
had not been paid. In support of his con¬ 
tention he cited Chandra Kunwar v. Chaudhn 
Narpat Singh (1). This decision cer¬ 
tainly supports Mr. Shafi’s contention. 
Their Lordships of the Privy Council there 
stated that the learned Chief Justice in his 
judgment points out that the burden 
of proving that the adoption relied upon took 
place, rests upon the defendant. That is 
undoubtedly so, but it is difficult to conceive 
bow she could, as against Makund Singh, 
prima facie at all events, discharge that 
burden more effectually than by proving his 
solemn statement under hand and seal that 
it did take place. The proof of this admission 
shifts the burden,because,as against the party 
making it, as Baron Parke says in Slatterie 


i 

v. Pooley (6): ‘ What a party himself admits 
to be true may reasonably be presumed to 
be so.’ ” No doubt it was open to Maya Das 
to rebut this presumption but as was held 
in the case cited unless and until that is 
satisfactorily done, the fact admitted must 
be taken to be established.” Mr. Shafi 
pointed out that in the present case the 
statement in which this admission was made 
was one that Maya Das made on solemn 
affirmation and that the fact of the pay¬ 
ment was elicited from him in cross-examina¬ 
tion by the pre emptors, who were clearly 
interested in ascertaining what amount of 
the mortgage-debt was outstanding. He 
also drew our attention to the fact that 
Maya Das in the course of the proceedings 
in the present case was not able to deny 
having made this admission, but was only 
able to say that to the best of his aqal 
(recollection) he did not receive this sum of 
Rs. 200. Mr. Shafi also urged that this 
statement by Maya D is amounted to an 
estoppel, inasmuch as the plaintiffs were 
induced to allow the mortgage to run on 
under the impression that the only charge 
on the property was the sum of Rs. 700 
which bore no interest. He further urged 
that even assuming that the onus of proving 
the payment of this Rs. 200 in question 
had been rightly placed on his clients, inas¬ 
much as they had obtained a decision in 
their favour, the onus was shifted on the 
other side on appeal to shew that the con¬ 
clusion arrived at hy the primary Court was 
incorrect, and lie relied on Dinomoni Chow • 
Ihrani v. Brojo Mohini Chowdhrani (2) and 
Ghulam Nabi v. Allah Din (3 , in both of 
which cases it was held that when a person 
had obtained a decree in his favour the onus 
is on the appellant in a Court of Appeal to 
shew that the decision was wrong. 

On behalf of the respondents Mr. Sheo 
Narain contended on the authority of Ram 
Chandra Bhanj Deo v. Secretary of State (4) 
that inasmuch as the District Judge had 
considered the evidence and come to a finding 
thereon, this finding could not be disturbed on 
second appeal. He also cited Gadian Ohetti 
v- Veerappa Chetti (5), where it was held 
that whether a specific piece of evidence 
is enough for discharging the burden of 

proof is a question primarily concerned 

(6) (1840) 6 M. & W. 664 at p. 66P ; 10 L. J. F« 8- 
4 Jar. 10 8; 151 E. U. 570; 55 It. It. 760. 
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with the weight to be given to that piece 
of evidence, and is not a question of law, 
and that where each party had adduced evi¬ 
dence tending respectively to prove and 
disprove a fact in issue the importance of 
burden of proof disappears almost entirely. 
An examination of the judgment of the 
lower Appellate Court shows that the 
learned Divisional Judge has misunderstood 
what happened in the pre-emption suit. It 
appears that he was under the impression 
that Maya Das and Bahadur Shah had both 
stated in that suit that the sum of Rs. 200 
now in question had formed a part of the 
Rs. 310 alleged to have been paid in connec¬ 
tion with the sale dated the 19th October 
1891, whereas the Court trying the pre¬ 
emption suit held that as a matter of fact 
this Rs. 310 had not passed. A reference 
to the statements of Maya Das and Bahadur 
Shah clearly shews that this was not the 
case, and it was not till the present suit 
was instituted that any allegation was made 
to the effect that this sum of Rs. 200 was 
included in the sum of Rs. 310 alleged to 
have been paid by the sons of Maya Das 
to Bahadur Shah. This misunderstanding 
very considerably detracts from the value 
of the conclusions arrived at by the learned 
Divisional Judge, for it is clear that in the 
pre emption suit no finding with regard to 
the non-payment of this Rs. 200 was 
arrived at and that the payment of this 
sum was not in issue in that case. In our 
opinion the lower Appellate Court also erred 
in thinking that the onus was on the 
plaintiffs to prove in his Court that the 
sum of Rs. 200 had been paid. As was 
held in Binomoni Choiodhrani v. Brojo Moliini 
Ghowdhrani (2) and Ghulam Nabi v. Allah Bin 
(3), the onus was on the defendants to show 
that the decision of the primary Court was 
erroneous. It, therefore, committed a sub¬ 
stantial error or defect in procedure and 
we, therefore, consider that a second appeal 
lies. In our opinion the plaintiffs produced 
the best evidence possible to prove the pay¬ 
ment of this sum of Rs. 200, namely an 
admission by Maya Das himself to that 
effect. Maya Das’ explanation is utterly 
worthless and in fact we may say that he 
makes no attempt to explain his statement, 
contenting himself by saying that to the 
best of his recollection he had not received 
this sum. It should be borne in mind that 


to all intents and purposes he was the pur¬ 
chaser in the pre-emption suit and the 
pre-emptors naturally considered it of vital 
importance to them to ascertain the exact 
sum that formed a charge on the property 
they were seeking to pre-empt, and Maya 
Das’ statement made in such circumstances 
is, therefore, of considerable importance. 
He there clearly stated that the property 
mortgaged could be redeemed on payment 
of Rs. 700 only, thereby admitting that 
the Rs. 200 bearing interest had been liqui¬ 
dated in full. We fail to see any hardship 
in pinning him to this admission, although 
we are not prepared to say that this ad¬ 
mission amounted to an estoppel as contended 
by Mr. Shafi. As has been said above no 
real attempt has been made to refute this 
admission and we, therefore, consider that 
the primary Court came to the right finding 
on this point. 

It was next contended by Mr. Sheo Narain 
that even assuming that this sum had been 
paid, the learned Divisional Judge had found 
that on the 17th. October 1891 there was 
a sum of Rs. 234-3-9 due on account of 
interest, a finding which has not been 
challenged by Mr. Shafi and he, therefore, 
claimed that the deoree should be allowed 
to stand. No doubt if this sura of 
Rs. 234-3-9 was due at the date of sale, 
there would still remain a large sum of 
money as a charge upon the property. The 
learned Divisional Judge says at page 8 
(paper-book) that this sum of Rs. 234-3-9 
had been admitted to be outstanding at the 
date of sale. We have been, however, unable 
to find any admission to this effect, and having 
regard to the statement made by Maya Das 
in the pre-emptior. suit, it seems to us clear 
that the only construction to be placed 
on that statement is that Rs. 700 alone 
were outstanding as a charge against that 
property. 

^ e accordingly accept this appeal, set 
aside the decree passed by the lower Appel¬ 
late Court and restore that of the primary 
Court with costs throughout. 

Appeal accepted. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 987 of 1913. 

February 9. 1917. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

M. NARAYANI AMMAL— Plaintiff — 

Appellant 

versus 

The SECRETARY ok STATE for INDIA 
in COUNCIL, by the COLLECTOR 
OF THE CHINGLEPUT DISTRICT, 

AND OTHERS — DEFENDANTS NOS. 1 TO 4, 6, 7, 

9 TO 14, 16 TO 18, 20, 23 to 26, 

28, 29, 32 to 34. 36 to 47— Respondents. 

Court Fees Act (VII of 18700, «. 7, cl. V (b) and (c)— 
Suit for possession of inam lands wrongly entered 
as ryotwari—1 ahuition — Court-fee — Appeal—Objection 
as to valuation—Appellate Court, duty of-Civil Pro. 
cedure Code (Act V of 19080, O. VII , r. 11 (b) — 
Undervaluation, dismissal for , legality of—Limitation 
Act (IX of 1908), Sch. I, Art. 144 —Symbolical delivery 
as against Government —Ryotwari tenants , continuance 
of possession by — Adverse possession , title by. 

A suit for possession of inam lands wrongly classed 
by Government as ryotwari and in respect of which 
pattas were issued to tenants may be valued by the 
plaintiff as ryotwari lands held on patta at fiv« times 
the revenue payable thereon under clause V (/») of 
section 7 ot the Court Fees Act. The fact that, after 
the institution of the suit, the lands are classed as 
inam does not affect the question, [p. 168, col. 1 ] 

An Appellate Court should not entertain an 
objection cased on undervaluation 10 the jurisdic¬ 
tion of the Trial Court, unless, for reasons to ho 
recorded by it in writing, it is satislied that the 
undeivaluation has prejudicially affected the dis¬ 
posal of the suit on its merits, and the mere change 
of forum consequent on the undervaluation cannot 
of itself be treated as orejudicially affecting it. [p. 
168, col. 1.] 

In any event the proper course is not to dismiss a 

suit for undervaluation but to ieturn the plaint to be 
re-presented in a Court of competent jurisdiction 
whero the proper valuation necessitates a change of 
forum, [p. 168, col. 1.] 

Where possession of inam lands wrongly classed as 
ryotwari is decreed to the inamdar and symbolical 
delivery is made in execution of the decree, a • nit 
brought to oust the ryotwari tenants who acquiesced 
in suchdelivery within 12 years thereof is not barred 
by limitation, [p. 169, col. l.j 

In 1885 plaintiff sued Government for recovery of 
land granted as inam but classed by them 
as ryotwari. On 24th February 1841 lie obtained a 
decree for possession. In 1897 he got symbolical 
delivery, but the tenants continued in possession there¬ 
after rnying assessment to Government. In 1909, 
t. e. within 12 years from the date of the symbolical 
delivery, he brought a suit for possession against 
the Government and the tenants. After the institu¬ 
tion of the suit, the lands were registered as mam: 

Held, (1) that the plaintiff was entitled to value the 
suit on the basis that the lands sued for were ryotwari 
hinds; [p. 168, col. 1; p. 169, col. 2.] 

'2; that the suit was in time. [p. 168, col. 2; p. 170, 

pol. 2.J 


Gossam Dalmar Puri v. Bepin Behary Mitfer, 18 C. 
520; 9 lud. Dec. 'n. s.) 347, distinguished. 

Per Spencer, J .—The ryotwari tenauts, when they 
attorned to Government could not simultaneously pres¬ 
cribe for any title which could endure after the title 
of Government was negatived in the suit of a third 
party, and, so long as they were tenants of the plaintiff 
or her predecessors-in-interest, their possession was 
not adverse to that of their landlord. A ryotwari 
patiadar does not acquire any rights against Govern¬ 
ment superior to what he gets at the initial grant of 
patta. [p. 168, col. 2; p. 169, col. 1.] 

The rights of a pattadar holding land upon ryotwari 
tenure under Government are not the same as those 
of an occupancy tenant undera landholder of an estate. 
So it cannot be maintained that the occupant of land 
under the former tenure can by means of such 
occupation acquire by prescription a title under the 
latter tenure [p. 169, col. l.j 

Per Phillips, J .—The original possession of the 
ryotwari tenants having been terminated by the 
delivery in execution, any fresh title by virtue of 
their subsequently continuing in physical possession 
would not be perfected until the expiry of 12 years 
after the symbolical delivery, [p. 170, col. 2 ] 

Second appeal against the decree of the 
District Court, Chingleput, dated 26th 

August 1912, in Appeal Suit No. 341 of 
1910, preferred against that of the Distriot 
Munsif, Tiruvallur, in Original Suit No. 137 
of 1909. 

Messrs. T. R. Ramachandra Aiyar and 
Mr. G. S. Ramachandra Aiyar, for the Appel¬ 
lant. 

Messrs. V. Ramesam (Government Pleader) 
and K. Ramanatha Shenai , for the Respond¬ 
ents. 

This second appeal coming on for hearing 
on the 29th August, 11th and 12th September 
1916, respectively, and having been posted as 
spoken to on the 25th and 27th September 
1916, respectively, and having stood over for 
consideration till 3rd October 1916, the Court 
l Spencer and Phillips, JJ.) delivered the 
following 

JUDGMENT. 

Spencer, J.—On the preliminary objection 
taken by the Counsel for defendants other 
than 1st defendant that the suit was insuffi¬ 
ciently valued both in respect of Court- 
fees payable on the plaint and for purposes 
of jurisdetion, the District Munsif decided 
before commencing the trial that the plaint¬ 
iff’s valuation was correct. This decision 
was final a9 between the parties to the 
suit, subject to the power of a Court of 
Appeal to require an additional fee in a 
case of loss of revenue being occasioned by 
a wrong decision on the question of valuation 
(section 12 of the Court Fees Act). 
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The District Judge was of opinion that 
the suit had been undervalued and ihat 
it ought, therefore, to be dismissed. In 
this he was wrong, firstly, because he applied 
section 1, clause V (u), of the Court Fees 
Act to these lands although the revenue 
from them is admittedly not permanently 
settled; secondly , because under section 11 
of the Suits \ aluation Act he had no power 
to entertain an objection based on under¬ 
valuation to the jurisdiction of the District 
Munsif’s Court, unless for reasons to be 
reoorded by him in writing he was satis- 
ed that the undervaluation had prejudicially 
affected the disposal of the suit on its merits; 
and thirdly , because the mere change of 
forum consequent on the alleged under¬ 
valuation could not of itself be treated as 
prejudicially affecting \t[vide Raghava Chariar 
v. Raghava Chariar (1)]; and in any case the 
proper course would have been not to dismiss 
the suit but to return the plaint to be re¬ 
presented in a Court of competent jurisdic¬ 
tion. 

The lands in suit were not actually 
registered as inam till after the institution 
of this suit. I consider, therefore, that the 
plaintiff when she filed her suit was entitled 
to treat these lands for purposes of 
valuation on the same footing that the 
Government was at the time of her suit 
treating them for purposes of revenue, namely 
as ryot war,: lands held on patta, and to value 
them at five times the revenue paj able 
thereon under clause V (6), section 7 of the 

Cou. t Fees Act. Neither the Government, who 

is 1st defendant having classed the lands 

fU j y . aS f 6 ' ed n ° txtaii Ifcfde, nor the 
other defendant?, who have been paying 

such annual revenue to the 1st defendant, 

could now be allowed to take the objection 

that the lands were, as a result of their own 

act or acts in which they have acquiesced, 

wrongly classed at the time of suit. 

r j T < L qU , ally Mab ! e 10 accept the District 
Judges finding on issues I, V and VII 

On the 5th issue the District Judge 
states in paragraph 12 of his judgment 
that it appears clear that the llenkaval 
lands constitute a permanently settled estate 

MM \ ° f Madras I 

.! AtT- but In Paragraph 10 he says 
that the assessment is, of course, subjeot to 

(1) 8 Ind, Cas. 545; 20 M. L , J. 726; 8 M. L . T. 404 


revision after 30 years.” This being so, 
the plaintiff’s estate is not an estate describ¬ 
ed as a permanent estate in Regulation XXV 
of 1S02 and as such is not one falling under 
section 3, clause 2 (a) of the Estates Land 
Act. 

Nor does it fall under sub-clause (d) 

unless the plaintiff is a person “not owning 

the kuditaram ”, which raises the very 

question that had to be decided in the 3rd 
issue, 

The plaintiff could recover possession 
from Government and those who attorned 
to Government only by suing in a Civil 
Court. 

On the first issue which relates to 
misjoinder I agree with the District Munsif 
and I think that Order I, rule 3, of the 
Civil Procedure Code applies to this 
case. Common questions of law and fact 
arise between the plaintiff and the several 
defendants, the principal being the ques¬ 
tion whether the grant to plaintiff’s pre¬ 
decessor-in-title consisted of the lands, or 
only the n.tlvaram on them. Section 99, 
Civil Procedure Code, should have prevented 
the Appellate Court from treating the suit as 
bad for misjoinder [tide Rup Narain v. 
Gopal Devi (2).] 

On the issue as to limitation the District 
Judge in paragraph 10 rightly decided that 
the plaintiff s claim to fce recognized as 
landlord could not be barred as the pre¬ 
sent suit was filed within 12 years of her 
obtaining symbolical possession. But he 
finds that the defendants other than 1st 
defendant have been in adverse possession 
over 12 years since they were granted 
permanent leases or pattas by the 1st de¬ 
fendant and, therefore, he thinks that they 
are entitled to remain in possession, al¬ 
though they are bound to attorn to the 
plaintiff. The District Judge failed to see 
that when the tenants attorned to Govern¬ 
ment, they could not simultaneously prescribe 
for any title which could endure after the 
title of Government was negatived in the 
suit of a third party, and that so long 
as they were tenants of the plaintiff or 
her predecessors-in-interest, their possession 


(2) 3 Ind. Cas. 382; TO C. 780; 6 A. L. J. 567; JO C. 
L. J. 58; 13 C. W.N. 920; 5 M. L. T. 423; 11 Bom. 
L. R. 813; 93 P. R. 1900; 68 P. L. R. 1910; 146 P. W. 
R. K09; 36 I. A. 103; 19 M. h. J. 548 (P. a). 
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was not adverse to that of their land¬ 
lord. The rights of a pattadar holding 
land upon ryotwari tenure under Go¬ 
vernment are not the same as those of 
an occupancy tenant under a landholder 
of an estate. So it cannot be maintained 
that the occupant of land under the 
former tenure can by means of such 
occupation acquire hy prescription a title 
under the latter tenure. A ryotwari 
pattadar does not acquire any superior 
rights against the Government by continu¬ 
ing as such pattadar for a term of over 
12 years to what he gets at the initial grant 
of patta. Moreover both the lower Courts 
have found that the tenants had notice 
of the plaintiff’s symbolical possession. 

The District Munsif held on the 4th issue 
that the grant of the Menkaval lands com¬ 
prised both the kudivaram and the melvararn. 
In paragraph 16 he mentioned four facts 
which in his opinion indicated the correct¬ 
ness of this conclusion, and elsewhere in 
his judgment he thoroughly discussed the 
evidence on the issue. 

The District Judge in paragraph 7 decided 
differently but he was influenced solely by 
consideration of the question of the existence 
of miragi rights in the landholder. He has 
practically left the real question of occupancy 
rights undecided. It is obvious that, apart 
from any title which a landholder may assert 
by virtue of his being a mirandar in a 
mtrasi village, his tenants may or may not 
have an independent occupancy right. I 
think that the Judge’s failure to consider 
the other evidence, including Exhibits A 
and L, and his reliance on the evidence 
in Original Suit No. 10 of 1885, while 
treating the High Court’s judgment in 
the same case as irrelevant, vitiated his 
decision. We must remand the appeal 
for a fresh finding on this 4th issue. Finding 
should be given on the evidence on record 
within six weeks. Ten days are allowed for 
objections. 

Puill.ps, J.—1 agree generally with the 
judgment just read by my learned brother, but 
would like to add a few remarks. The 
fi rst question for determination in this 
appeal is whether the suit has been rightly 
valued for purposes of Court-fees and 
jurisdiction. 

The plaintiff sues to recover possession 


of the plaint lands, called the Menkaval 
lands, from the 1st defendant, the Secretary 
of State for India, and the other defend¬ 
ants, who are tenants in possession under 
the 1st defendant. Government resumed 
the village in which this inam is situated 
in 1873, and treating the plaint inam as also 
resumed registered the land as ryotwari , 

fixed an assessment and issued pattas to 
tenants. 

In 1885 the plaintiff brought a suit 
against the 1st defendant alone and obtained 
a decree for possession on 24th February 
•1891, on the ground that it was her inam 
and had not been resumed by Government. 
In 1897 the plaintiff obtained delivery of 
symbolic possession, but Government still 
retained the lands in the registers as ryot - 
xoari and continued to levy assessment until 
the date of the suit. The registry has 
since been altered. The question, therefore, 
is whether the Court-fee should be calculated 
under clause V (/,) or under clause V (c) 
of section 7 of the Court Fees Act. The 
District Judge has held that clause V [a) 
applies, but this view is supported hy 
neither party before this Court, and is 
clearly wrong for the revenue payable to 
Government has not been permanently 
settled. As between the plaintiff and the 
first defendant it was held in the suit of 
1885 that the land is inam land bearing 
a fixed quit rent and as such the plaint 
property would come within the definition 
of clause V (c) of section 7 of the Court 
Fees Act. The registry in the revenue 
register was not altered by Government 
and consequently at the date of suit the 
land was not registered as inam although 
it had been held to be such, but continued 
to be registered as ryotwari , and the assess¬ 
ment was levied by Government from the 
tenants. 1 he land was, therefore, an estate 
paying annual revenue to Government, and 
was recorded in the Collector’s register 
as separately assessed and the revenue was 
settled but not permanently. Consequently 
the plaint lands form an estate coming 
within the definition of clause V' (b) of 
section 7 of the Court Fees Act. It seems 
to me that as between the plaintiff 
and the 1st defendant, the plaint land is 
within the definition of clause V ( c ) 
lnt so far as the other defendants are’ 
Concerned, it comes under clause V ( b ) 
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and, therefore, the plaintiff can value her 
suit either according to clause V ( b) or 
according to clause V (c). She has chosen 
the former valuation and I think she was 
justified in doing so, the more especially 
as her claim to the land as inam was 
not admitted by the defendants other than 
the first defendant and they cannot now be 
heard to say that her classification is 
wrong. I would hold, therefore, that the 
suit has been correctly valued and the 
District Munsif had jurisdiction to try it. 

Defendants (except the first) have been 
in possession of the suit lands as ryots 
holding on ryotwari tenure under Govern¬ 
ment. Some were in possession originally 
as tenants under the mamdar, plaintiff’s pre¬ 
decessor, hut others have been let into 
possession by Government since 1873, when 
the Government purported to resume the 
inam. In execution of the decree confirming 
her right against Government, the plaintiff 
obtained symbolic delivery in 1897 and the 
finding of fact, which is binding on us 
now, is that defendants were present at 
the delivery and were cognizant of it. It 
is contended on the defendants’ behalf that 
as they were in possession for over 12 
years as ryotwari tenants under G>vern- 
ment they prescribed for such an interest, 
that is, the right to hold on ryotwari 
tenure as against the plaintiff and have 
perfected their right by prescription, and 
reliance is placed on Gossain Palmar 
Puri v. Bepin Behary Matter (3), but that 
case is only authority for the proposition 
that where a wrongful owner in posses¬ 
sion granted a permanent lease and 
was subsequently dispossessed by symboli¬ 
cal delivery, the permanent lessee who 
was not a party to the symbolical delivery 

was not affected by it nor was his adverse 

possession disturbed thereby, the ratio deci- 
dendi being that the grantor of the lease 
had no power of resumption, and con¬ 
sequently the possession of the lessee had 
always been adverse to and not on behalf 
of the grantor. It is unnecessary now to 
consider whether defendants would have 
acquired any right if they had been unware 
of the symbolical delivery of possession to 
the plaintiff -hi 1S97 They were not 
unaware of it, and acquiesced in it, thereby 

(3) 18 C. 520; 9 Ind. Deo. (n. s.) 347. 


recognising that the possession of their 
landlord had ceased, and consequently that 
there was a cessation of their possession also 
in so far as they claimed possession under 
Government, vide Korherlakota Venkata - 
knstna Row v. Vadrevu Venkappa (4). No 
doubt they subsequently continued to be in 
physical possession and paid revenue to 
Government, but their original possession 
having been terminated by the delivery in 
execution, any fresh title would not be 
perfected until the expiry of twelve years 
after the symbolical delivery, and this 
suit has been brought within twelve 

years of that date, and is, therefore, within 
time. 

A further objection is taken that some of 
the defendants were not impleaded in the suit 
originally, but were added as parties more 
than twelve years after the date of delivery. 

1 he plea does not appear to have been taken 
before, nor can it be gathered from the 
record before us which defendants were 
impleaded more than twelve years after 
the date of delivery, f do not think 
this plea can be allowed to be taken for the 
first time in second appeal. 

I agree that the District Judge’s finding 
on issue I\ cannot be upheld. He appears 
to have considered the question from one 
standpoint alone, that is, whether as a 
mirasidar the plaintiff is entitled to the 
kudivaram , but the question that has to 
be decided in this suit is whether the 
mam granted to the plaintiff’s predecessor 
consisted of the land, including both 
varams , or of the melvaram only and the 
District Judge has not considered the evi¬ 
dence on this point. I agree, therefore, in the 
order proposed. 


In compliance with the order contained 
in the above judgment, the District . Judge 
of L hingleput submitted the following 

1INDING.—The High Court has called 
for a finding on the 4th issue, viz., whether 
the inam granted to the plaintiff’s predecessor 
consisted of the lands including both the 
melvaram and kudivaram or of the 
melvaram only. 

******** 
******** 
The evidence on either side i3 meagre. 


(4) 27 M. 262. 
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On aconsideration of theabove circumstances, 
I find that the inam granted to the plaintiff’s 
predecessor consisted of the lands including 
both the melvaram and kudivaram. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We accept the finding 
(the respondents other than the 1st not 
appearing). The lower Appellate Court’s 
decree is set aside and the District Munsif’s 
decree is restored with oost9 on the res¬ 
pondents (other than the 1st respondents) in 
this and in the lower Appellate Court payable 
to plaintiff. First defendant will bear his 
own costs throughout. 

Appeal allowed ; Suit decreed. 

V. R. F. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 4*27 ok 1914. 

August 17, 1916. 

Present : - Mr. Lindsay, J. C. 

JANG BAHADUR SINGH—Defendant 

No. 2—Appellant 
vevsv s 

CHANDREJ SINGH— Plaintiff, 
CHANDIKA SINGH and another— 
Defendants Nos. 5 and 6 — 
Respondents. 

Evidence Act (I of \8l2J, s. 89 —Mortgage-deed— 
Attesting witnesses dead — Mortgagor, failure of, to 
produce mortgage-deed — Execution, proof of—Partition 
—Revenue Court — Co-sharers, position of, after parti, 
tion— Ejectment suit — Redemption, whether can be 
allowed. 

The attesting witnesses of a mortgage-deed, 
required by law to bo attested, were dead. It was, 
however, proved that the mortgagor had executed 
the deed, and that it had boon returned to him at 
the time of the sale of the mortgaged property to 
the mortgagee. Thu mortgagor was called upon to 
produce the deed before Court, but he failed to 
do so: 

Held , that under the above circumstances the 
execution of the mortgage-deed was. in vi$w of 
section 89 of the Evidence Act, satisfactorily estab¬ 
lished, irrespective of tin provisions of section 68 
et seq. of the same Act. [p, 173, col 2 ] 

A partition effected through a Revenue Court 
between the co sharers of a village creates a fresh 
title in each co-sharer to whom a share in the 


village is allotted, and the parties to the partition 
case cannot subsequently be allowed to set up a title 
other than that assigned to them at the time of the 
partition, [p. 1?4, cols. 1 & 2.] 

Where in a simple suit for ejectment the plaintiff 
set out in the relief clause that, if it were found by 
the Court that there were any encumbrances on the 
property in suit, an order might be made permitting 
him to have redemption: 

Held, that the plaintiff could not have redemption 
in such suit. [p. 174, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the, 5th Juno 
1914, upholding the order of the Proba¬ 
tionary Munsif, Sultanpur, dated the 7th 
February 1914. 

Mr. S'. N. Sinha , for the Appellant. 

Babu Lachman Prasad Varma , for Re¬ 
spondent No. 1. 

JUDGMENT.—This case has already 
been before me and by my order dated the 
8th of March last three issues were remitted 
to the Court of the Subordinate Judge for 
disposal*. The Subordinate Judge has re- 

* The order referred to is as follows :— 

“This appeal arises out of a suit brought by one 
Chandrej Singh to recover possession of 6/2oths 
share of a certain patti, the area of which is 
given as 49 bighas 11 bisiras 10 biswansis, situated 
in Mauza Saidpur Kalan. A short pedigree may 
be set out in order to elucidate the matters now 
in dispute:— 

.TANGA SINGH. 

i 

r n 

Jaikaran Jagat Narain 

Singh Singh, 

defendant No. 6. 

r i 

Chandika Chandrej 

Singh, Singh, 

defendant No. 5. plaintiff. 

“ H "as alleged that this patti had once belonged 
to Janga Singh and the case for the plaintiff was 
that the patti had been divided off by a partition 
which was effected in tie years 1900 and which 
was to come into force on the 1st of Julv 1901. 
The oHier two persons who were given shares in 
tins patti were the defendants Nos. 5 and 6 in the 
present case, namely, Chandika Singh defendant 
No. 5, who is a brother of the present plaintiff, 
and Jagat Narain defendant No 6, who is the 
plaintiff’s uncle. The suit was contested by the 
second, third and fourth defendants, and of these 
the appellant who is now before me is the defend¬ 
ant No. 2, Jang Bahadur Singh. The defence was 
that Janga Singh who was the grandfather of the 
plaintiff had mortgaged this whole patti to Sahae 
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corded the evidence produced by the parties 
and has submitted his findings: the findings 


Singh, the grandfather of the third and fourth 
defendants, on the 20th of July 1881. This mort¬ 
gage, it was said, was with possession and the 
sum secured by it was a sum of Us 800. It was 
also alleged that a deed of further charge had 
been executed on the same property on the 16th 
of July 1891 by Jagat Narain Singh defendant No. 
6 and by Chandika Singh defendant No. 5, the 
latter acting both for himself and for his brother 
the plaintiff Cluindrej Singh who was minor at 
that time. Then it was raid that on the 27th of 
February 189.) the whole of the patti was sold by 
these last mentioned persons to two persons Sahae 
Singh and Dalpat Singh. Jang Bahadur Singh the 
present appellant is the son of Dalpat Singh. Both 
the Courts have decreed the plaintiffs claim holding 
that the defendants Nos 2 to 4 could not now set up 
proprietary right in this path by reason of the 
partition which was come to in the year 1900. It 
has been proved that those defendants were parties 
to the partition and it is also proved that when 
the partition took place, they failed to put forward 
their claim as proprietors on the strength of the 
two sale-deeds alleged to have been executed on 
the 27th of February 1899. It may further be 
noted here that the defendants failed to produce 
the original sale-deeds in the Court of first instance, 
and it was held both there and in the lower 
Appellate Court that they had not proved circum¬ 
stances which entitled them to give secondarv evi¬ 
dence of the same. It appears, moreover, that 
these defendants claimed to have a right to retain 
possession of the property in suit by reason of 
the mortgage and the deed of further charge which 
have been mentioned above. Here again it was 
held that the defendants had failed to show their right 
to adduce secondary evidence of the mortgages 
and it was, therefore, held that the mortgages 
were not proved. Dealing with this part of the 
case the lower Appellate Court further remarked 
that as the defendants had set up a sale-deed, 
it must be taken that the mortgagee rights under 
the previous deeds had become extinct! It has 
been argued here in second appeal that the appel- 
lant was entitled to retain possession of the pro¬ 
perty as a mortgagee. The learned Counsel ad¬ 
mitted that no satisfactory reason had been trj V en 
“t the time of the trial for the non-production 
of the original deeds of sale. But it was repre¬ 
sented here that as a matter of fact these sale- 
deeds were on the file of another suit to which 
I must now refer. In the year 1912 a suit was 
brought in the Court of the Subordinate Jud-e 
of Sultanpur by Chandika Singh and Jagat Narabi 
Singh who are now arrayed as the 5th f.nd (th 
defendants. They claimed under the partition just 
referred to a 19 26ths share of the patti in ques¬ 
tion. This case ultimately came up to this Court 
and was decided by the Second Additional Judicial 
Commissioner on the 30th of July 19)5 that 

is to say, more than a year after 'the .late of 
the lower Court’s decision in the present case. 


being in favour of the contesting defendants- 
respondents. 


A reference to the appellate record in the former 
case shows that the sale-deeds must have been 
produced before the Subordinate Judge, for lie 
found that execution of them had been proved. 
The Subordinate Judge dismissed the claim in that 
case, holding that the plaintiffs were not entitled 
to recover possession by reason of the fact that 
the property was held in mortgage by Jang Bahadur 
and others, defendants Nos. 2 to 4 in the present case. 
r I his decision of the Subordinate Judge was re¬ 
versed in appeal by the District Judge but in 
second appeal to this Court it was held by the 
Second Additional Judicial Commissioner that 
although these defendants, that is to say, 
Jang Bahadur and others, had lost all right to 
claim proprietary possession over the property in 
suit, they were nevertheless entitled to retain 
possession as mortgagees. The learned Second 
Additional Judicial Commissioner held that the 
partition proceedings could not be taken to affect 
any mortgagee rights already in existence and that, 
therefore, Jang Bahadur and those who were in¬ 
terested with him were entitled to retain posses¬ 
sion as mortgagees over 19 25ths of the patti. It 
"ill be obvious that the facts in issue in that case 
were exactly the same as those which are in issue 
now, though of course it is not pretended that the 
judgment of this Court constitutes res judicata in the 
present case. I have, however, referred to what was 
decided in the earlier case in order to show that the 
defendant-appellant here had, as a matter of fact, ft 
good reason for non-prod net ion of the original docu¬ 
ments in the Court below, although he and his Pleader 

failed to give those reasons to the Court. So far as 

t ie question of the mortgage is concerned, it was 
pointed out by the learned Counsel for the appellant 
that the deeds of mortgage had been returned to the 
vendors when the two ?alc-deeds were executed on 
the 2 ?th of February 1899, and he referred in this con¬ 
nection to an endorsement recorded on the back of 
one of the sale-deeds a certified copy of which is 
upon the record. It would, I think, work great hard¬ 
ship upon the appellant if the judgment of the lower 
Appellate Court were allowed to stand without any 
further inquiry, and so I find it necessary to send the 
case back for further trial. The Subordinate Judge 
is directed to give findings upon the following issues:— 

( 1 ) Whether the property in suit was mortgaged 
as alleged in the written statement on the 20 th of 
July 18 1 and whether a deed of further charge dated 
th.' It'th of July 1891 was executed in respect of the 
same property?; 

(2 Whether the defendant-appellant Jang Balia- 
dur Singh and his predecessors-in-title had been in 
possession of the property in dispute under the mort- 
gages in question?; and 

(3) hether the mortgages just mentioned are 
still in force? 

This last issue arises out of wl.at has been stated 

in the lower Court s judgment, to the effect that the 

mortgages hare become extinct by reason of the sale- 
san nc i are alleged to have been executed on the 
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The first issue sent down for trial was 
as to whether the property in suit had been 
mortgaged on the 2Gth of July 1881 as 
alleged in the written statement, and whe¬ 
ther a deed of further charge on the same 
property had been executed on the 16th 
of July 1891. These deeds were said to 
have been executed in favour of the 
predecessors-in-interest- of the defendants 
Nos. 1 to 4. The finding of the lower 
Court to the effect that the execution of 
both these documents has been challenged 
here on behalf of the plaintiff and it is 
now necessary to consider whether the 
finding of the Court below is correct. I 
will deal 6rst with the document of further 
charge said to have been executed on the 
16th of July 1891. That document is a 
document which is required by law to be 
attested, and it is mainly with reference to 
the provisions of section 68 and the follow¬ 
ing sections of the Evidence Act that it 
has been contended that there is no legal 
proof of this document upon the record. 
1 have examined the evidence taken before 
the Subordinate Judge. It appears to be 
quite clear that the witnesses who attested 
the execution of this deed are dead. 
There was evidence on the record to Rhow 
that this document had been executed by 
Jai Karan and Jagat Narain, Jai Karan 
being the father of the plaintiff-respondent 
Chandrej Singh. It was proved that two 
sale-deeds relating to the property alleged 
to have been mortgaged under these two 
deeds of mortgage were executed in the 
year 1S9J and the evidence goes to show 
that when these two deeds of sale were 
executed, the original deeds dated the 20th 
of July 1881 and the 16th of July 1891 
respectively were handed over to one of the 
vendors Chandika Singh, who is the defendant 
No, 5 in the case. These sale deeds 
were produced in Court and it appears 

27th of February 1899. As I have pointed out, the 
learned Second Additional Judicial Commissioner 
seems to have held that the mortgagees were still 
entitled to hold possession in spite of the fact that 
they lost all right to set up a claim to the proprietary 
interest in the putt*. The Subordinate Judge ought 
to allow the parties to adduce such evidence as they 
can upon these issues, and he will submit his findings 
within three months from the date of the receipt of 
this order of remand. Ten days, to run from the date 
of the lower Court’s finding, will he allowed to the 
parties to tile objections, if they so desire.”—(£'«'). 


from the endorsements on the back 
of them that at the time the deeds 
were registered, the original deeds of 
mortgage and further charge were handed 
back to the vendor. There is also direct 
evidence on the record to show that these 
deeds were handed back to Chandika Singh. 
Chandika Singh was called upon, therefore, 
to produoe these documents before the 
Subordinate Judge. He appeared and made 
a statement on oath to the effect that no 
such documents had ever been in existence 
and no such documents had been returned 
to him. This statement of Chandika Singh 
has not been believed by the Subordinate 
Judge and I think there can be no doubt 
whatever that the statement is untrue. This 
being the state of affairs, it is not neces¬ 
sary for me to scrutinize the evidence in 
order to ascertain whether the conditions 
laid down in section 68 et seq. of the Evi¬ 
dence Act have been complied with. The 
learned Counsel who appears to support 
the objection did not refer to the terms 
of section £9 of the Evidence Act. That 
section lays down that the Court shall 
presume that every document called for 
and not produced after notice to produce 
was attested, stamped and executed in the 
manner required by law. If we hold, as 
I think we must, that Chandika Singh 
had these original deeds in his possession, 
it necessarily follows that the Court was 
bound to presume the execution and due 
attestation of these documents. 1, therefore, 
refrain from making any reference to the 
statements of the witnesses who were called 
to prove, as far as they could, that these 
documents were duly executed. I might 
remark, however, with reference to the earlier 
deed of 1881, which is not a document 
required by law to be attested, that there 
is proof on the record that it was executed 
by Janga Singh, and further that its exe¬ 
cution may he inferred from the admission 
contained in the deed of further charge 
dated 1891. There is a distinct reference 
in that document to the existence of this 
earlier deed of mortgage. It is not neces¬ 
sary for me to support the reasons which 
the learned Subordinate Judge has given 
for his finding that the execution of these 
documents has been proved, for he too 
seems to have ignored or to have forgotten 
the provisions of sectiou 89 of the Evidence 
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Act. I hold, therefore, that the execution 
of the documents in question is satisfactorily 
established. 

The next issue which was sent down for 
trial was with regard to the possession of 
the defendant-appellant Jang Bahadur Singh. 
Jang Bahadur Singh’s case was that he 
had all along been in possession of the 
property in suit under the two mortgage- 
deeds already referred to. There is abund¬ 
ance of evidence on the record to show 
that he has had such possession and in 
fact the plaintiff has to admit that Jang 
Bahadur Singh is in possession over the 
property, for the suit which the plaintiff has 
brought is a suit in ejectment. 

The third issue which the Subordinate 
Judge was asked to determine was whether 
the mortgages mentioned were still in force. 
A good deal of argument has been ad¬ 
dressed to me with the object of showing 
that the sale-deeds, which were exe¬ 

cuted in the year 1898, put an end to 
these mortgages and it has been contended 
therefore that Jang Bahadur Singh the 
defendant-appellant is not in a position to 
maintain the case that he is now a mort¬ 
gagee of the property in suit. I think it 
is not necessary for me to examine this 
argument, because having regard to the 
nature of the suit I am clearly of opinion 
that it is not open to the plaintiff here to 
allege that the defendant-appellant is not a 
mortgagee. The suit is professedly based 
upon a title which was brought into exist¬ 
ence by reason of certain partition pro¬ 
ceedings undertaken in the year 1899. The 
partition took effect from July 1901, and 
it is upon the basis of the title which 
was created in the plaintiff’s favour in this 
year that the present suit has been brought. 
There can be no doubt that a partition 
effected between the co-sharers of a village 
creates a fresh title in each co-sharer to 
whom a share in the village is allotted. We 
have, therefore, to consider what was the 
nature of the title which was conferred 
upon this plaintiff Chandrej Singh by the 
partition proceedings which took effect from 
the year 1901. It is admitted that in the 
khewats which were drawn up in the course 
of the partition proceedings, Chandrej Singh 
was described as being mortgagor of a 9/25ths 
share of the property included in the patti. 


while the predecessors-in-interest of the 
defendants Nos. 1 to 4 were described as 
mortgagees. It has been held against the 
defendants Nos. 1 to 4 that they are not 
entitled in this suit to set up the defence 
that thej T have become proprietors of the 
laud in question by reason of the sale 
deeds executed in their favour in the year 
1899. The reason for this decision is that 
when the partition proceedings took place these 
defendants failed to put forward their pro¬ 
prietary title and to get an adjudication from 
the Revenue Court. But if the defendants 
are not in a position now to plead that 
they have become proprietors of this land, 
neither is the plaintiff in a position to put 
forward a case that he has got any title 
other than that which was assigned to him 
at the time of the partition. As I have 
said, the plaintiff was described in the 
proceedings as a mortgagor and the 
predecessors-in-interest of the first four 
defendants were described as mortgagees. 
Both parties are bound by the proceedings 
in the Revenue Court and it must, there¬ 
fore, be held that the only title which 
came into existence by reason of the parti¬ 
tion was in the plaintiff’s case the title 
of a mortgagor. In the plaint as it i3 
framed no mention whatever is made of 
any of these mortgagors, although I notice 
that in the relief clause the plaintiff set 
out that if it were found by the Court 
that there were any encumbrances on the 
property, an order might be made permitting 
him to have redemption. The plaintiff 
cannot have redemption in this suit however. 
If he wants to have possession of this 
property in this way, he must bring a 
separate suit for redemption. I may 
mention that a similar decision was arrived 
at by my learned colleague Pandit Kanhaiya 
Lai in a previous case between the present 
defendent-appellant and the other co-sharers 
in this patli. 

The result, therefore, is that this appeal 
must be allowed. The plaintiff Chandrej 
Singh is not entitled to succeed in this suit 
for ejectment and I hold that the suit 
must be dismissed and I order accordingly. 
The defendant-appellant will have his costs 
from the plaintiff Chandrej Singh in all 
three Courts. 


Appeal allowed , 


INDIAN CASKS. 


175 


Vol. XLl] 


STOCKING, B. V . TATI IRON AND STEEL CO. 

PATNA HIGH COURT. 

Appeal from Appellate Decree No. 733 

of 1916. 

May 31, 1917. 

Present :—Mr. Justice Chapman and 
Mr. Justice Atkinson. 

B. STOCKING —Defendant—Appellant 

versus ' 

The TATA IRON and STEEL COMPANY 

— Plaintiff and another - Pro forma 
Defendant— Respondents. 

Estoppel—Trespasser building upon another’s land, 
effect of—Suit for demolition—Building with knowledge 
of defective title—Principal and agent — Principal, 
liability of, extent of, for acts of agent — Powcr-of- 
Attorney, construction of — Agent's authority, limitation 

of . 

If a stranger builds knownigly upon another man’s 
land, there is no principle of equity which prevents 
the owner from insisting on having back his land 
with all the additional value which the occupier has 
imprudently added to it [p. 178, col. 1.] 

The question whether the knowledge or acts of 
an agent can be attributed to his principal depends 
upon the terms of the authority that the agent has 
received, [p. 178, col. I.] 

Per Atkinson, J .—If a person deals with a known 
agent endowed with limited authority and power, he 
is bound to ascertain t lie scope of the agent’s author? 
ity; otherwise if such a person deals with such an 
agent and the agent exceeds the limits of his author¬ 
ity and the person so dealing with him incurs loss 
or damage by reason of the agent exceeding his 
authority, then such a person cannot hold the princi¬ 
pal liable for the acts of his agent done outside and 
beyond the scope of his authority, [p 179, col. 1.] 

The authority conferred by a power-of-attorney 
must, therefore, be strictly adhered to. If the 
authority is exercised in excess of and outside the 
reasonable scope of the special powers conferred 
upon the agent, a third party dealing with the agent 
will be unable to make the principal liable, [p. 179, 
col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Smghbhum, dated the 10th April 1916. 

Syed Hassan Imam , Messrs. Yunus, Lai 
Mohan Ganguli and Rai Guru Saran Prasad, 
for the Appellant. 

Messrs. Pugh and Mrityunjay Lai, for the 
Respondents. 

JUDGMENT. 

Chapman, J.—This appeal arises out of 
a suit in ejectment. The plaintiffs are 
the Tata Iron and Steel Co. They hold 
a sub-lease of 21 villages in the district of 
Singhbhum. One of these villages is named 
Beldih. From the prodhan of Beldih Mr. 
Stocking took a lease of 23 bighas odd of land. 

The case for the plaintiffs was that the 
prodhan had no right to give Mr. Stocking 
this lease and that Mr. Stocking bad 


erected buildings upon the land in spite 
of the protest made on behalf of the 
plaintiff Company. The plaintiffs, there¬ 
fore, ask for a decree declaring their 
right to direct possession of the land and for 
ejectment. 

The suit was contested only by Mr. Stock¬ 
ing. He contested the suit upon the ground 
that the prodhan had the right to lease the 
land to him. His case was that the prodhan 
had authorised him to erect buildings 
upon the land. These buildings were 
erected close to the factory of the plaintiff 
Company, and without any objection by 
the General Manager. That on tin contrary 
the Resident Engineer, Mr. W. 0. Ranken, 
suggested to the defendant that he might 
secure his title by obtaininga confirmatory 
lease from the plaintiff Company and that 
he was put in formal possession of the 
land by Mr. Ranken, and also by Mr. 
Ghosh, the zemindari Manager of the Company. 
That this was done with the consent of 
the General Manager, Mr. R. G. Wells, 
who was fully aware of what the defendant 
was doing; that the defendant had spent 
some Rs. 40,000 on this understanding • 

that he received no notice of any objection 

by the Company until he had almost 
completed the buildings, when he received 
a notice from Mr. Padshah who was 
officiating as General Manager in March 191] 
requesting him to stop further operations! 
Thereafter Mr. Wells, the General Manager! 
returned from leave. No further objection 
was taken on behalf of the Company until 
the 25th November, when Mr. Darlington 
who was officiating for Mr. Wells wrote 
another letter protesting against the erection 
of the buildings by the defendant. By 
that time the buildings had all been 
completed. Mr. Stocking claims that if the 
plaintiffs were held to be entitled to eject 
him, he should get compensation for the 
amount which he expended upon the erection 
of the buildings with the consent of th« 
plaintiff Company. 

The suit was decreed in the first Court 
and Mr. Stocking’s first appeal has been 
dismissed. He now appeals to this Court. 
The rights of the prodhan depend partly 
upon a patta for a period which has long 
expired and partly upon customary rights 
The prodhan' s lease is proved by the 
kahuhyat (Exhibit DJ dated the 1st June 
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1882. It is for a period of 15 years; it expired, 
therefore, in the year 1827 and it has not 
since been renewed. It might be held, 
however, that the prodhan is holding over 
under that lease. The lease recites that 
the total quantity of land in the villages 
is 89 bighas , but that certain residential 
and other lands are excluded from the lease 
leaving only 64 bighas odd. The land is 
culturable or cultivated land, whereas it is 
quite clear that the land let to Mr. Stock¬ 
ing was not cultivated land. The land is, 
therefore, not included in the land which 
was specifically leased to the prodhan in 
1882. the prodhan 1 s kabuliyat , however, re¬ 
cognises his right to settle land outside 
the land in his possession. The contention, 
however, on behalf of the plaintiff Company 
is that the prodhan had no right to give 
a lease of any of the valuable forest lend 
and that he has no right in any case to 
settle land for building purposes. The 
land which is the subject of the case appears 
from the Survey Report to be outside of 
the area which the prodhan could settle. 
It is entered as “ sal jungle,” and sal is 
a valuable timber. For the purposes of 
determining the customary rights of the 
prodhan we have been referred only to Mr. 
Reid’s commentary on the Chota Nagpur 
Tenancy Act, and from that commentary 
it would appear that the prodhan has no 
right to settle land for purposes other than 
cultivation. This would be confirmed by 
the fact that in the prodhan 1 s kabuliyd 
the residential part of the village is ex¬ 
pressly excluded. The result is that we 
must concur in the conclusion arrived at 
by both the original Court and the Court 
of first appeal that the prodhan had no 
right to lease these lands to Mr. Stocking 
for the purpose of erecting buildings upon 
them, and that these lands were lands 
which the^ prodhan had no right to settle 
at all. The result is that unless there 
be some equity or estoppel in the way of 

the plaintiffs they would be entitled to obtain 
a decree in ejectment. 

In order to determine the question of 
estoppel, the relations between Mr. Stocking 
and the plaintiff Company have to be care- 
fully considered. The Tata Iron and Steel 
Company appear to have started a con¬ 
struction of their main works in the ad¬ 


joining village of Sakchi in the year 1909. 
I lie plaintiff Company entrusted the con¬ 
struction of their works to a Company 
named Julian Kennedy Sahlin and Company, 
Engineers, whose headquarters appear to 
be in Brussels. T he Resident Engineer in 
charge of the construction work on behalf 
of the Brussels firm is named Mr. Ranken. 
Mr. Stocking came to Sakchi at the end 
of the July 1908 as a contractor under the 
Brussels firm Jullian Kennedy Sahlin and 
Co. At that time the plaintiff Company 
held a sub-lease of several villages including 
the village of Beldih which adjoins the 
village of Sakchi. When the main factory 
was being constructed in October 1909, Mr. 
Stocking took an informal lease from the 
prodhan of Beldih of the land which forms 
the subject of this case. There appears to 
be no reason to doubt his evidence that in 
consultation with Mr. Ranken and Mr. 
Ghosh, the zemindari Manager of the plaintiff 
Company, Mr. Stocking selected sites for 
the erection of buildings in the hope that 
the buildings would be employed for some 
purpose connected with the factory in the 
adjoining village of Sakchi. The buildings 
were of the nature of store houses, aerated- 
water factory and so forth. Mr. Stocking 
continued the construction of the buildings 
and had apparently practically completed 
the stores in March 1911. In that month 
he received a letter from Mr. Padshah, the 
acting Manager, in which it was suggested 
that Mr. Stocking should defer further 
operations until the return of Mr. Wells, 
the permanent Manager, Mr. Stocking in 
spite of this letter continued to spend money 
upon^ erections on the land until he received 
in November 1911 an express warning that 
if he continued to do so it would be at 
his own risk and that the Company entered 
a protest. He then appears to have ceased 
any further construction. 

The documentary evidence appears to 
commence with a letter from C. C. Ghosh, 
the zemindari Manager of the plaintiff 
Company, dated the 1st October 1910 which 
supports Air. Stocking’s evidence that the 
sites of the buildings were selected in con¬ 
sultation with him and Mr. Ranken. There 
was then a letter from Mr. Stocking dated 
the 2l8t October 1910, addressed to Mr. 
Ranken, the Resident Engineer of the plain- 
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tiff Company enclosing a rough sketch of 
the project of the land you have been so good 
to give me. The letter suggests that the 
town which it is proposed to put up should 
be named after Mr. Ranken. Reference is 
made to the nature of the building which 
it is proposed to erect as a store. Tn 
this letter Mr. Stocking says that he would 
like to arrive at a thorough understanding 
with the plaintiff Company about the rent 
of the land so that he should not be put 
to difficulty when Mr. Ranken had left, and 
informs Mr. Ranken that he intends to finish 
the buildings immediately. Mr. Stocaing s 
evidence, that Mr. Wells the General 
Manager was aware of what was being 
done, is confirmed by the correspondence 
which passed between Mr. Ranken and Mr. 
Wells towards the end of March 1911, 
after Mr. Padshah had warned Mr. 
Stocking that he had better not proceed 
further until Mr. Wells returned. In a 
letter dated the 2*2nd March 1911 Mr. 
Ranken, during the latter’s absence, says 
that Mr. Darlington had privately 

informed him, Mr. Ranken, that the Hoard 
of the Company objected to Mr. Stocking 
building shops without the matter having 
been put before them. He refers to the fact 
that he, Mr. Ranken, had talked the matter 
over with Mr. Wells on several occasions 
and that Mr. Wells had not giver, any 
stop order. We may take it, therefore, 
that up to the date of the receipt of the 
letter from Mr. Padshah Mr. Stocking was 
given to understand that Mr. Wells, the 
General Manager of the plaintiff Company, 
did not disapprove of what he was doing, 
and that the only question which remained 
to be determined was the rent which Mr. 
Stocking should pay to the plaintiff Com¬ 
pany for the land upon which he was 
erecting these buildings. 

Now the powers of Mr. Wells as 
General Manager were contained in the 
powers-of-attorney which are on the 
record of the case. In these powers-of- 
attorney i k < is expressly provided that Mr. 
Wells shall have no power to transfer, 
assign or otherwise dispose of any of the 
property of the Company without the con¬ 
sent of the Managing Agents in writing 
previously obtained, and that such consent 
in writing should be annexed to the deed 

12 


of transfer, assignment or lease as the 
case may be. 

I have been unable to find anything 
in the evidence to suggest that Mr. 
Wells was held out as having the power 
to dispose of the land of the Company in 
lease, and the letter written by Mr. Stock¬ 
ing to Mr. Ranken above referred to in 

October 1910 (Exhibit 6) seems to suggest 
that Mr. Stocking was aware that the 
power of settling the terms upon which 
he should hold the land did not lie in 
the hands of Mr. Wells. He says in 
that letter, “l should like to get a 

thorough understanding with Messrs. Tata 
Iron and Steel Company about the rent 
of the land so that I should not be put 

to difficulty when you have left.” If it 

is permissible to speak of one’s knowledge 
about commercial arrangements in India 
apart from evidence, there can be little 
doubt that the power to dispose of landed 
property of a Company does not usually lie in 
the hand of the local Manger. No doubt, a 
principal is liable for all the acts of an agent 
which are within the authority usually confid¬ 
ed to an agent of that character, but it was 
not suggested that the power to lease land 
is an authority usually confided to an agent 
such as Mr. Wells was. So far as Mr. 
Ghosh the zemindari Manager is concerned, 
we have no evidence whatever as to what 
powers he actually had or what powers 
Mr. Stocking believed that he had. There 
is nothing in Mr. Stocking’s evidence to 
suggest that he was given to understand 
that either Mr. Wells or Mr. Ghosh had 
power to dispose of the lands belonging 
to the Company. There is another diffi¬ 
culty in the case, and that is this. It is 
very difficult to ascertain from Mr. Stock¬ 
ing’s evidence how much he had spent 
or what buildings had been erected when 
he got the first warning from Mr. 
Padshah. There is reason to believe that 
the storehouse at least was erected, but 
even that cannot be said with any degree 
of certainty. 

The principle of law upon which the 
majority of the IIDuse of Lords were 
agreed in the case of Ftamsden v. Dyson 
(1) was as follows- — 

(1) (1800) 1 1L. L. J29 at p. 17 1; 12 Jur. (x. 8.) 

506; U W. It. 926. 
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If a stranger build on my land sup 
posing it to be his own and I 
knowing it to be mine do not interfere 
but leave him to go on, equity considers it to 
be dishonest in me to remain passive and 
afterwards to interfere and take the profit. 
But if a stranger build knowingly upon my 
land, there is no principle of equity which 
prevents me from insisting on having 

back my land with all the additional 
value which the occupier has im¬ 

prudently added to it.” Now it has not 
been made out that Mr. Stocking was 
led by Mr. Wells’ acquiescence to be 
confirmed in the supposition that the 
Jand was his. On the contrary at the 
very initial stage Mr. Stocking recognised 
that the Company might claim the land 
and with that in view enlisted the 

services of Mr. Ranken and the zemindar t 

Manager. 1'or these reasons the principle 
does not apply. 

The other principle may be stated as 
ioilows: - 

If a man,...under an expectation created 

or encouraged by the owner that he shall 
have a certain interest in land, takes posses- 
sion of the land with the consent of the 
owner and upon the faith of such an ex¬ 
pectation with the knowledge of the owner 
and without objection by him lays out money 
upon the land, a Court of Equity will 
compel the owner to give effect to such 
...expectation. [Gregory v . Mighell (2) and 
Plimmer v.-U elhnyton Corporation (3)]. 

In the present instance even if it is 
possible to say that Mr. Wells created or 
encouraged any expectation, Mr. Wells 

in°, , n0t !u f , 3Ct give Mr ' Stocking any 

interest in the land without sanction. That 

J'-'','? *?’ 1 fear tIlat the case dees not fall 
within the principle. 

The question whether the knowledge or 
acts of an agent can be attributed to his 
principal depends upon the terms of the 
authonty that the agent has received 
Blackburn v. Vigors (■}). Having regard 
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to the limitation of Mr. Wells’ authority, 

it is not possible to say that his knowledge 

or acts with reference to Mr. Stocking’s 

activities can be attributed to the Company. 

The result is that with some reluctance 

I feel compelled to say that Mr. Stocking 

has failed to make out any case of equity 

or estoppel as against the Company and I 

would, therefore, dismiss the appeal except 

in the matter of costs. I would direct that 

there be no award of costs in any Court. 

he parties must bear their own costs 
throughout. 

Atkinson, J.—I fully and entirely agree 
with my learned colleague. I would, how¬ 
ever, desire to add a few observations of 

my own by way of addition to his judg. 
merit. 

In my opinion, having carefully perustd 
the power-of.attorney under which Mr. 
Hells was appointed Agent and Manager 
of the Tata Iron and Steel Company, it 
would be quite impossible for Mr. Stock¬ 
ing to hope that he could successfully 
resist the plaintiff's claim in this suit. 

Mr. Wells was appointed, by power-of- 
attorney duly registered, Agent and 

‘ a | la ff er °f the plaintiff Company with 
limited powers. Mr. Wells was thus a 
lmite or conditional, as opposed to general, 
agent of the plaintiff Company. The ap¬ 
pointment of Mr. Wells was by deed under 
seal, i he description of Mr. Wells as 
General Agent and Manager of the plaintiff 
Company cannot override the express limita- 
.'° n ° f a “ th °rity contained in the deed 
1 se . here a principal gives an agent 
expie.ss authority to do a particular act or 
class of acts on his behalf, the principal 
is bound as against third persons by every 
ac one by the agent, who is so expressly 
authorised, which is necessary for the proper 
execution of the business, even though the 
express authcrity is unknown to the third 
person; Hambro v. Burnand (5) and Mon - 
taignac v. Shitta (6). 

In so far as Mr. Wells transferred, 
agreed tp transfer or acquiesced in Mr. 
oc mg s occupation of the Company’s land 

i T^nQ 90 -o w K ;, B 10 at p - 19; 73 L - J * K - E - 669; 90 
3 gg 803; oZ w - R - oS3 ; 9 Com. Cas. 251; 20 T. L. R. 

(6) (1890) 15 A. C. 357. 
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in village Beldih as a tenant of the Com¬ 
pany, for the purpose of building a town 
or village thereon, he acted in violation of 
the authority conferred upon him under the 
power-nf-attorney whereby he was appointed 
to act. If a person deals with a known 
agent endowed with limited authority and 
power, he is bound to ascertain the scope 
of the agent’s authority; otherwise if such 
a person deals with such an agent and the 
agent exceeds the limits of his authority, 
and the person so dealing with him incurs 
loss or damage by reason of the agent ex¬ 
ceeding his authority, then such a person 
cannot hold the principal liable for the 
acts of the Agent done outside and beyond 
the scope of his authority. This, I think, is 
the settled principle of law and applies with 
greater force and stringency to a case in 
which the Agent (as here) is appointed by 
deed. When an agent is appointed by a 
deed it is termed a power-of-attorney and 
such documents are always strictly construed 
by the Courts, according to well-recognised 
rules— Bryant v. La Banque Du Peuple (7) and 
Rueso Chinese Bank v. Li Yau Sam (8). 

In the first case cited above, their Lord- 
ships of the Privy Council say: Nor was 
it disputed that powers-of-attorney are to 
be construed strictly, that is to say, that 
where an act purporting to be done under 
a power-of-attorney is challenged as being 
in excess of the authority conferred by the 
power it is necessary to show, on a fair 
construction of the whole instrument, the 
authority in question is to be found within 
the four corners of the instrument, either 
in express terms or by necessary implica¬ 
tion”. 

In the second case cited their Lordships 
lay down the general law as to the limited 
authority of an agent in the following words: 
“if the agent be held out as having only 
a limited authority to do on hehalf of his 
principal acts of a particular class, then the 
principal is not bound by any act done out¬ 
side that authority, even though it be an act 
of that particular class, because, the author¬ 
ity being thus represented to be limited, 
the party prejudiced has notice, and should 

(7) (1893) A. C. 170 at p. 177; 62 L. J.P.C. 6S; 1 R. 
336; 68 L. T. 646; 41 W. Lt. 600. 

(8) (1910) A. C. 174; 79 L. J. P. C. 60; 101 L T . 
689; 26 T. L. R. 203. 
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ascertain whether or not the act is autho¬ 
rised.” 

The authority conferred by the power-of- 
attorney must, therefore, be strictly adhered 
to. If the authority is exercised in excess 
of and outside the reasonable scope of its 
special powers, the third party will be unable 
to make the principal liable, Jacobs v. Morris 

(9). 

Mr. Stocking admits in his evidence that 
although he knew that Mr. Wells was the 
Agent and Manager of the plaintiff Company 
he made no enquiry at any time as to the 
nature or measure of his authority. In this 
state of things it would be impossible to 
hold the plaintiff Company liable for the 
acts of its agent in excess of his authority. 
Now woul 1 acts by Mr. Wells which 
amounted to an acquiescence by him in the 
granting of the proposed lease to Mr. Stock¬ 
ing, coupled with his use and enjoyment 
of the land in suit for building purposes, 
create a right by way of estoppel in favour 
of Mr. Stocking as against the plaintiff 
Company? 

No argument was addressed to us on be¬ 
half of the plaintiff touching the question 
of Mr Wells having exceeded his authority 
under the terms of the power-of-attorney; 
but that seems to me to be the real and 
vital matter in the case and one which 
renders the defence put forward by Mr. 
Stocking quite unsustainable. 

1 regret very much that Mr. Stocking 
has no legal redress, as it appears to me 
that he has suffered much inconvenience 
and loss by the acts of the servants of the 
plaintiff Company for which, however, the 
Company is not responsible in point of law. 

I agree, therefore, with my learned 
colleague that this appeal should bo dis¬ 
missed and 1 concur with the form of the 
order as to costs in all Courts. 

Appeal dismissed. 

(9) (1902) 1 Ch. 816; 71 L. J. Ch. 363; 50 W. R. 371; 
86 L. T. 275; 18 T. L. R. 384. 
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DADASAHEB DASKATHRAO V. BA1 NAHANI. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 1 of 1916. 

February 2, 1917. 

Present :—Mr. Justice Beaman and 
Mr. Justice Heaton. 
DADASAHEB DASRATHRAO— 
Plaintiff—Appellant 
versus 

BAI NAHANI and another—Defendants— 

Respondents. 

Evidence Act (I of 1872), 5 . 1 15—Estoppel — Minor, 
representation by, that he is major, effect of — "Person,” 
whether includes minor. 

The meaning of “a person’’ in section 115 of the 
Evidence Act cannot be contracted so as to exclude 
from its connotation all persons declared under the 
Contract Act incompetent to contiact. [p. 180, col. 2; 
p. 181, col. 1] 

Where a, person, not being clearly a minor in 
appearance, represents to another, and so inten¬ 
tionally causes that other to believe, that he is a 
major and on the faith of that belief causes that 
other to part with his money, he is estopped from 
subsequently pleading minority and proving it. [p. 
180, col. 2; p. 181, col. 1.] 

Ganesh La I a v. Bapu , 21 B. 198; 11 Ind. Dec. (n. s.) 
133, followed. 

Per Heaton, J. — In general the word ‘person’ when 
used in the Evidence Act is used in its ordinary sense, 
and it is used in that ordinary sense in the case of 
section 115 of the Act also. There is nothing in that 
section which suggests that there should be any 
limitation put upon the word “person.” [p. 181, col. 1.] 

Second appeal from the decision of the 
District Judge, Ahmedabad, in Appeal No. 
16 of 1918, confirming the decree passed 
by the Additional Joint Subordinate Judge, 
Ahmedabad, in Civil Suit No. 660 of 1911. 
Mr. T. R. Desai , for the Appellant. 

Mr. G. N. Thaknr , for the Respondent. 

JUDGMENT. 

Beaman, J.—The plaintiff sued to recover 
possession of a house which he bought 
under a registered sale-deed from defend¬ 
ants Nos. 1 and 2. The defendant No. 1 
is the mother of the defendant No. 2. The 
defendant No. 2 pleaded minority. The 
lower Appellate Court found as facts that 
the defendant No. 2, not being clearly a 
minor in appearance, represented to the 
plaintiff, and so intentionally caused the 
plaintiff to believe, that he was a major 
and on the faith of that belief to part 
with her money. The learned Judge 
of first appeal is clearly of opinion that 
the belief was induced by the express de¬ 
claration of the defendant No. 2 and that in 
all the oircumstances it was a reasonable belief. 
The que&ticn, then, is whether the learned 


Judge below was right in holding that 
the defendant No. 2 was now estopped from 
pleading minority and proving it. The point 
is directly covered by authority. It was held 
in the case of Ganesli Lala v. Bapu (1) that in 
precisely similar circumstances a person 
situated as the defendant No. 2 is situated 
here was estopped under section 115 of 
the Indian Evidence Act, 1872. We have 

been referred to numerous decisions in the 
Calcutta High Court which take a some¬ 
what different view of the scope of section 
115 as well as to a large number of English 
decisions commencing with Johnson v. Pye 
(2) and covering more than a century and 
a half. We are not, however, prepared 
to dissent from the decision of this High 
Court in Ganesh Lala v. Bapu (1). We are 
not prepared so to contract the meaning of 
a person’ in section 115 as to exclude 
from its connotation all persons declared 
under the Indian Contract Act incompetent 
to contract. It is upon this ground and 
this ground alone, as far as we can see, 
that the Calcutta High Court was able to 
get over the difficulty occasioned by sec¬ 
tion 115. The long current of authorities 
we have considered appears to us to reveal 
a constant confusion of thought between 
what is true estoppel and what may be 
the effect of fraudulent misrepresentation 
by a minor. We are not, however, con¬ 
cerned with any considerations proper to 
the latter point. Estoppel is a law of 
allegation and proof, and if we are right 
in our interpretation of section 115, then 
the defendant No. 2, 'being *a person’ with¬ 
in the contemplation of that section and 
having by direct declaration intentionally 
caused the plaintiff to believe that he was a 
major, is precluded absolutely from denying 
the truth of that assertion, that is to say, he 
might not plead - much less prove—that at 
the time the conveyance was executed, he was 
in fact a minor. The point is not, as 
seems too often to be assumed, what would 
be the effect upon such a transaction of 
minority as a fact, but it is this that if the 
law of estoppel be correctly and strictly 
enforced, the Court is not to know that 
the defendant No. 2 was in fact a minor 
at all. The whole trial must proceed upon 

(1) 21 B. 198; 11 Ind. Dec. (n. s.) 133. 

(2) (1665) 1 Sid. 258; 82 E. It. 1091. 
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the footing of that being true which he 
represented and caused the plaintiff to 
believe to be true, viz., that he was a major. 
Fraudulent misrepresentation is upon a totally 
different footing. In the large majority of 
cases of fraudulent misrepresentation it is 
the party who has suffered by it who 
desires the truth to be known and to 
obtain relief on that basis. That, of course, 
i 3 a doctrine wholly outside the law of 
estoppel proper and should never be confus¬ 
ed with it. In our opinion the learned 
Judge of first appeal has correctly appreciat¬ 
ed the law, and we think that no sufficient 
grounds have been shown us for dissenting 
from the judgment of the Division Bench 
in Ganesh Lala v. Bapu (1) where that law 
was clearly laid down and so disturbing the 
decree of the lower Appellate Court. 

We think that this appeal should be dis¬ 
missed with costs. 

Heaton, J.—I conour in the conclusions 
arrived at. Section 115 of the Indian 
Evidence Act must, in my opinion, apply 
unless the word ‘person’ occurring in that 
section is construed in some limited way 
so as to exolude minors. There is nothing 
in the section itself which suggests that 
there should be any limitation put upon 
the meaning of the word ‘person’ and when 
we turn to section 118 a little further on, 
we find there the word ‘person’ is used in 
its ordinary comprehensive sense. So it is 
again in section 122. We have, therefore, 
clear indications that in general the word 
‘person’ when used in this Evidence Act 
is used in its ordinary sense, and I think 
that it is used in that ordinary sense in 
the particular case of section 115 also. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 75 of 1916. 

June 25, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Greaves. 

BRAJA NATH PAL C HOWD HU RY— 
Defendant No. 1 —Appellant 

versus 

SURENDRA KRISHNA ROY and others— 
Flaintiffs, and KRISHNAPADA 1 1 

CHOWDHURY and others—remaining 
Defendants—Respondents. 

Civil Procedure Code (Act V of 1908 ), O. V , /*. 17 , 0 . 
IX , r. 13— Summons, service of, place of — Mortgage suit 
—Ex parte decree — Application to set aside decree 
by some defendants — Decree, entire, whether to be set 
aside. 

Oil the refusal of a defendant to accept summons, 
attempted to be served upon him at a place where 
he does not ordinarily reside, the summons must be 
served in the house in which he ordinarily lives, 
[p. 182,"col. 2.] 

Where, on the application of some of the defend- 
ants for setting aside a mortgage decree passed 
ex parte against them, the decree is set aside, it 
should bo set aside in its entirety. I p. 183, col. l.J 

Appeal against the order of the second 
Subordinate Judge, Hooghly, dated the 18th 
December 1915. 

FACTS of the case appear from the judg¬ 
ment. 

Mr. B. Ohuckerbutty (with him Babu Man - 
mat ha Nath Ganguly ), for the Appellant:—The 
suit was deoided in the absence of the appel¬ 
lant and without any notice to him and his 
case is that as the summonses were suppressed, 
the suit should be re-heard in his presence. 
The appellant has been living for the last 
fifteen orsixteen years in hishouseat Cawnpore 
and the notice is said to have been served by 
hanging the same at his hatchery at Bantra 
where the mortgaged property is situate. The 
peon who is said to have served the notice says 
that at the time when the summons was 
served, the defendant was lying ill on the 
verandah of the second floor of his house at 
Bantra; but does not say how he came to know 
of his illness. Practically there was no service 
of summons, and even if there was any, it was 
illegal as not having been made in accordance 
with the provisions of the Civil Procedure 
Code. So the ex parte decree should be set 
aside and the case should ba re-heard. 

Babu Ahshoy Kumar Banerji, for the R»s- 
pondents:—The summons in this c:\se wi^ 
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properly served. Where the defendant or his 
agent refuses to sign the acknowledgment the 
serving officer shall affix a copy of the sum¬ 
mons on some conspicuous place of the house 
in which the defendant resides or carries on 
business or personally works for gain. See 
Order V, rule 17, Civil Procedure Code. In 
this case both the defendant and his agent re¬ 
fused to sign the acknowledgment and hence 
the peon, in affixing the copy of the notice 
on the outer door of the defendant’s hatchery, 
acted according to law. As the defendant has 
not been able to show any sufficient cause for 
his absence, the decision of the lower Court 
should not be interfered with. At Bantra 
the defendant carries on his zemindari 
business and hence the service at Bantra was 
a good service. 

[Mookerjee, J. — Zemindari is not such a 
business as is contemplated by Order V rule 

17.] 

But the agent of the defendant who was 
there got notice of this suit, and presumably 
he must have informed the defendant of this 
suit. The defendant should not be allowed 
to put forward any excuse if he had actual 
notice of the suit. 

JUDGMENT.—This is an appeal against 
an order refusing to set aside an ex parte 
decree. The decree was made in a mortgage 
suit on the 21st January 1913. The appli- 
cation to set aside the decree was made on 
the 17th April 1915. The Subordinate Judge 
has dismissed the application on the ground 

that the summons was duly served upon the 
applicant. In our opinion the evidence does 
not support that conclusion. The summons 
is said to have been served on the 1st Decem¬ 
ber 1912 at a place called Bantra in the 
District of Howrah. The case for the petitioner 
is that he resides ordinarily in his house at 
Cawnpore in the same District and that he has 
done so for many years past. He further 
asserts that on the day the summons is said to 
have been served, he was not in Bantra, but 
in his house at Cawnpore. These statements 
were made on oath and make out a prima 
facie case. To rebut this, the decree-holders 
bring forward the peon who served the sum¬ 
mons. The indentifier is not produced because 
he is dead, and the witnesses to the service 
have not been called because apparently they 
cannot be fourd. The oral testimony of the 
peon is extremely unsatisfactory and his 
statements in the return of service are 


equally unsatisfactory. The statements 
come to this, that he went to serve the 
summons to Bantra and that the first defend¬ 
ant (the appellant before us) was in the 
verandah upstairs in a state of illness.” So he 
sent the summons through Chandra Kanta 
Sil, agent of the defendants, and asked for its 
receipt. As the receipt was not granted, the 
summons was affixed in the usual manner at 
the outer door of the house. The recital in 
the return does not state that the peon went 
upstairs and met the first defendant. It is 
extremely unlikely that he should have done 
so. He does not state how he learnt that the 
first defendant was lying in a state of illness 
upstairs. His evidence given in the present 
proceedings does not clear up the matter. 
Apparently it was hearsay. But even if the 
first defendant was in the house at Bantra at 
the time, the question arises, whether the ser¬ 
vice effected at the place was good service upon 
him under Order V, rule 17, Code of Civil 
Procedure. If we assume that the first defend¬ 
ant refused to accept the summons sent to 
him, the summons would have to be serve! in 
the house in which he ordinarily lived. 
According to the appellant he lives ordinarily 
in his house at Cawnpore and has done so 
for many years past. That statement stands 
practically uncontradicted Consequently we 
cannot hold that service was effected upon 
the first defendant in accordance with law. 

We may point out that within two days of 
the alleged service, one of the defendants 
Kun.jo Biliary Pal Chowdhury appeared before 
the Subordinate Judge and stated that the 
summons had been left in the house at 
Bantra, although some of the defendants had 
not resided there, and stated specifically that 
the defendant Braja Nath Pal Chowdhury 
who is the appellant before us lived at his 
own house in village Cawnpore. It is extreme¬ 
ly unlikely that this statement is untrue 
and should have been made in view of a 
possible application by Braja Nath Pal 
Chowdhury for setting aside the ex parte 
decree which might be made against him. 

It has finally beenargued that the application 
is barred by limitation. Under Article 164of 
the First Schedule to the Indian Limitation 
Act, the application has to be presented 
within thirty days of the date of the decree or 
of the date on which the petitioner becomes 
aware of the decree. The petitioner states 
on oath that the application was made withiq 
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two days of the date when he first became 
aware of the decree. It is suggested, 
however, that he must have been aware of 
the decree many months earlier, because 
summons was served upon him from this 
Court of a Rule obtained by the respondent 
to amend the decree which had been made in 
the suit. The Subordinate Judge has not 
accepted this evidence and in our opinion very 
properly. The respondent ha9 not produoed 
the primary evidence of the service of the 
Rule. He might have easily done 90 by 
applying for copies of the papers from the 
record of this Court. We are, therefore, of 
opinion that the application was made in 
time. 

The result is that this appeal is allowed, 
the decree of the Court below set aside and 
the suit revived. The Subordinate Judge will 
take up the case for disposal as early as 
possible. As the decree was made in a mort¬ 
gage suit and as the usual accounts must be 
taken in the presence of all the defendants, 
the entire decree is set aside, the whole case 
will be under the consideration of the Sub¬ 
ordinate Judge. The costs of the trial up to 
the present stage will be costs in the cause. 
The appellant is entitled to his costs of this 
appeal from the plaintiffs-respondents. We 
assess the hearing fee in this Court at two 
gold mohurs. 

Let the record be 9ent down as early as 
possible. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1363 

of 1915. 

February 23, 19.7. 

Present —Justice Sir John Woodroffe, Kt., and 
Justice Sir Asutosh Mookerjee. Kt. 
KAILASH CHANDRA SOMADDAR— 

Defendant—Appellant 

V6TSUS 

RE VAT I MOHAN ROY CHOWDHURY 

and others — Plaintiffs—Respondents. 
Letter* Patent (Cal.) s. 15 — Review of Division Dench 
iuilgirent — Application refused by Single Judge oj 
High Court — Appeal. 

An application for review of a judgment of a 
Division Bench of the llisrh Court was refused by 
oir' of the Judges constituting the Bench, the other 
Judge having ceased to be a Judge of tha Court at 
jhe time: 


Held , that no appeal under section 15 of the Letters 
Patent lay from the order of the Single Judge 
refusing the application for review, [p. 184, col. 1.] 

Appeal against the order of Mr. Justice 
Teunon, dated the 28th November 1916. 

FACTS appear from the judgment. 

On the appeal being called on, the 
Vakil for the appellant was asked by Mr. 
Justice Mookerjee to show how an appeal lay 
from the order in question. 

Babu Jyotish Chandra Hazra (with him Babu 
Mohesh Chandra Banerji) submitted that the 
order appealed against was a judgment’ 
within the meaning of clause 15 of the Letters 
Patent. The word judgment’ has not been 
defined in the Letters Patent. Therefore, 
we must look to the definition of the word as 
given in the Civil Procedure Code. The 
word judgment’ as given in the Code means 
the statement given by the Judge of the 
grounds of a decree or order. In the present 
case the order of Mr. Justice Teunon dismiss¬ 
ing the application for review is a judgment; 
it is to begin with an order — no one can dis¬ 
pute that—then the order also gives 
reasons, the reasons why the application for 
review should not he granted. I would refer to 
a case, Mathura SundaH Dassi v. ffaran 
Chandra Shaha (1), where his Lordship 
Mr. Justice Mookerjee observed that an order 
rejecting an application is a judgment and 
his Lordship further remarked that if such a 
case comes before his Lordship, he will not 
hesitate to refer the case to a Full Bench. 
Here is a case of that description and I 
would invite your Lordships either to admit 
the appealor to refer the case to a Full Bench. 

l Woodroffe, J.—But that is a different 
case altogether.] 

Quite true hut the observations of 
Mookerjee, J., are clearly in my favour. 

Woodroffe, J.—Are not the reported 
cases against you?] 

Yes, my Lord. 

JUDGMENT. 

Woodroffe, J.—Appeal from Appellate 
Decree No. 1363 of 1915 was dismissed by 
Mr. Justice Teunon and Mr. Justice Smifcher 
on the 4th of August 1916. An application 
for review of the judgment passed in the 
appeal was presented before Mr. Justice 
Teunon on the 28th of November 19 6, when 

Mr. Justice Smither had ceased to b9 a Judge 

(1) 34 Tnd. Cas. OU: 23 0. L. J. 413 at p. 48?; 20 

C. W. N. 5‘J4; 43 0. 857. 

& 
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of this Court The application was rejected 
by Mr, Justice Teunon, sitting alone. Against 
the order rejecting the application for review 
this appeal is sought to be preferred under 
section 15 of the Letters Patent. The papers 
have teen put before us for our orders upon 
the question as to whether the present 
appeal should be registered. It is suggested 
to us that we might direct the appeal to be 
registered subject to objection at the hearing. 
But in the present case no useful end would 
be served by such a course, seeing that we 
are prepared to deal with the matter at 
once. 

It has not been contested before us that 
Mr. Justice Teunon had jurisdiction to pass 
the order which he did and that Mr. Justice 
Smither, having ceased to be a Judge, Mr. 
Justice Teunon was in fact the only Judge 
who could deal with the application which 
was presented to him. If the application 
had been made to both Judges, that is, if 
Mr. Justice Smither had remained a member 
of the Court at the time the application was 
made, the order could not have come before 
us. There can be no appeal merely because 
Mr. Justice Teunon, who was the only Judge 
who, under the circumstances, could hear the 
case, disposed of the application as a Sing’e 
Judge. The intention of the Legislature 
was that an application for review should be 
entertained by the Judges or Judge « ho heard 
the case and no one else. If we were to give 
effect to the argument before us the result 
would be this: It is admitted by the learned 
Vakil who appeared before us that we should 
be invited to say that Mr. Justice Teunon 
erred in not granting the application for 
review, and that he ought to have granted 
the application and should have made the 
Rule absolute. In other words, we should 
have to consider not merely the judgment of 
one Judge of this Court, but the judgment of 
two Judges of this Court of which review was 
sought by the application before Mr. Justice 
Teunon. 

It is admitted by the learned Vakil who 
appears before us that there is no authority 
which directly supports his argument. On 
the contrary, there are three decisions which 
are directly adverse to it, namely, those 
reported as Musammat Bughoo Bibee v. Noor 
Jehan Begum (2), Aubhoy Churn Mohunt v . 

(2) 12 W. R. 459; 4 B, L. R. A. C. J, 10. 


Shamont Lochun Mohunt (3) and Mulji \irji v. 
Bangabashi Saha (4). The decision in 
Mathura Snndari JDassi v. Haran Chandra 
Shaha (1) is distinguishable, in that there 
it was held that the application was not an 
application for review of judgment. Whe¬ 
ther that decision on this point was correct 
or not, we need not here consider; but it has 
obviously no bearing upon the matter now 
before us, which is a question whether an 
appeal does or does not lie from the order of 
a Single Judge refusing an application for 
what is admittedly a review. 

In these circumstances we must direct that 
the memorandum of appeal be rejected on 
the ground that no appeal lies to us from 
the order of Mr. Justice Teunon of the 28th 
of November 1916. 

Appeal rejected. 

(3) 16 C. 788; 8 Inch Dec. (n.s.) 523. 

(4) 9 C. W. N. 502. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 175 op 1915. 

February 23, 1917. 

Present: —Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Oldfield and Mr. Justice 

Seshagiri Aiyar. 

HUSSAIN SAHIB and others—Defendants 
Nos. 9, 10, 12 and 13— Appellants 

versus 

HASSAN SAIB and others—Plaintiffs and 
Defendants Nos. 2 to 5, 7, 8, 15, 16, 18 to 22, 

24 to 51 —Respondents. 

Custom—Hindu Laic — Muhammadans, adoption by, 
of Hindu manners and customs — Nawayats of South 
Canara—Joint family trade ■ Presumption—Evidence 
—Law applicable — Estoppel—Action and conduct of 
pa rt ies. 

Where a Muhammadan trading family so far con¬ 
formed to Hindu customs that they lived as members 
of a joint family, purchased properties indis¬ 
criminately in the names of the members and showed 
themselves averse to division and conducted them¬ 
selves as a Hindu family for many years: 

Held, that a suit for partition would lie and the 
shares would be allocated according to the principles 
of Hindu Law. [p. 188, col. 1; p. 189, col. 2.] 

Held, further, that the fact that the parties belonged 
to the class of Nawayats who, many years ago, 
married Konkaui women and largely conformed to 
Hindu manners and usages, may be taken into 
account with the rest of the evidence for the purpose 
of explaining the footing on which they lived and 
traded forso many years [p. 188, col. 1.] 
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Actions and conduct of parties might give rise to 
estoppel, when such actions and conduct have pro¬ 
duced alteration of circumstances so great that 
without great loss and inconvenience the parties 
cannot be put back in their original position, [p. 188 , 
col. 1.] 

Mahomed Musa v. Aghore Kumar Ganguli , 28 Ind. 
Cas 930; 42 C. 801; 19 C. W. N. 250; 13 A. L. J. 
229; 17 M. L. T. 143; 2 L. W. 258; 21 C. L. J. 231; 
28 M. L. J. 548; 17 Bom. L. R. 420; (1915) M. W. N. 
621; 42 I A. 1 (P. C.), followed. 

Appeal under clause 15 of the Letters 
Patent, against the judgments of Mr. 
Justice Sadasiva Aiyar and Mr. Justice 
Tyabji, reported as 31 Ind. Cas. 927, 
in Appeal Suit No. 90 of 1911, preferred to 
the High Court against the decree of the 
District Court of South Canara, in Original 

Suit No. 6 of 1910. 

Mr. B. Sitarama Rao , for the Appellants. 
Messrs. J. L. Rosario and H. Balakrishna 
Row , for the Respondents. 

JUDGMNNT. 

Wallis, C. J. — This is an appeal from the 
prevailing judgment of Mr. Justice Sadasiva 
Aiyar affirming the judgment of the Dis¬ 
trict Judge of South Canara, Mr. Justice 
Tyabji dissenting. 

The parties are Muhammadans and the 
suit was brought by the plaintiff for parti¬ 
tion of the suit properties which, he alleged, 
belonged to the joint family of the plaint¬ 
iff and the defendants. The parties are 
descendants of one Abdul Razak, whose four 
sons executed a partition deed in 181b. I heir 
family residence was at Manki in North Canara, 
but the third brother Hussain Sahib with the 
assistance of the 4th brother Hammed Sahib 
started business at Souda in South Canara. 
That business has been carried on down 
to the present time by the two brothers 
and their descendants. Various properties 
had been acquired in the name of one or 
other of the senior members of the family 
and all the members of the family have 
been maintained out of the income of pro¬ 
perties and the profits of the business. 
The accounts which have been preserved 
show that during the lifetime of Hassan, who 
died in 1870, accounts were kept in his name, 
and that since that time, they have been kept 
in the name of representatives of the senior 
and junior branches. In the course of years 
the descendants of the younger brother 
Hammed became more numerous than the 
descendants of the elder brother Hassan 


and the family have now four residences 
at Manki, three of which are occupied by 
descendants of the junior brother. If this 
were all the evidence in the case, the con¬ 
clusion would naturally follow that the two 
brothers of the family were living and trading 
together on equal terms. It is quite common 
for the descendants ot a Muhammadan trader 
to live and trade together for more than one 
generation and to acquire property in the 
names of one or other male members of 
the family, and in such a case the property 
is understood to be held for the several 
members of the family in the shares to which 
they are entitled under Muhammadan Law 
in succession to the common ancestor. Such 
a case recently came before this Court in a 
suit for the partition of properties of one 
of the leading Muhammadan firms in Madras. 
The present case, however, is not so simple. 
The contesting defendants rely on the 
partition of 1818 and on a dooument 
Exhibit XVI which is said to have been 
executed by Hassan, the senior brother, in 
1845 before starting on a pilgrimage to 
the holy places and purports to be in the 
handwriting of the younger brother Hammed 
and to be written with his full consent. 
The evidence ot the aged witnesses who 
were called to speak to its execution is 
practically worthless, as was pointed out by 
the District Judge. But other witnesses speak 
to the handwriting of some of the attesting 
witnesses and one of the plaintiff’s witnesses 
speaks to a recognition of the document 
by some of the junior branch. It is also 
admitted by some members of the junior 
branch in their written statement in this 
case. Exhibit XVI has been accepted by 
the District Judge and the two learned 
Judges who heard the appeal and we are 
not prepared to differ from them. It recites 
that Hassan had carried on business and 
had acquired property of the value therein 
mentioned, and states that deducting 
Re. 500 which he took on starting for Mecca 
the balance had been distributed into eight 
shares, of which his younger brother Hammed 
Sahib, who had been with him till then 
doing such acts as he was directed to do 
and who was to remain when he started 
for Mecca, was to have one; another share 
was to go to his wife and the remainder to 
his son Moiddin Sahib, who was to pay his two 
sisters Rs. 1,100. 
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It has been found by the District Judge 
and by the two learned Judges who heard 
the appeal that this document was never 
acted upon. Hassan Sahib returned from 
the pilgrimage and the business was carried 
on without any division. Mr. Justice Tyabji 
was further of opinion that in the events 
which happened no effect could be given to 
it. He, however, relied strongly on the 
recitals which it contained, that the business 
and properties therein referred to belonged to 
Hassan, the senior brother, as was admitted 
by the junior brother, and in these circum¬ 
stances he was inclined to think that the 
business continued to belong to Hassan 
until his death in 1870. This was also 
the position taken up by the appellants in 
their 23rd ground of appeal, where they 
say that The lower Court ought to have 
held that members of Hammed’s branch 
were only servants, assistants and managers 
and payments made to them were either 
by way of wages or as charity.” On the 
hearing of the appeal it was realised that 
this was too extreme a position, and Mr. K. 
Srinivasa Iyengar who appeared for the appel¬ 
lants conceded that they should be entitled 
to a one-eighth share, and acting on this con¬ 
cession Mr. Justice Tyabji in his judgment 
awarded them a |th share down to death of 
Hassan in 1S70. As to the subsequent period 
he considered that an agreement between the 
two branches to share equally in the future 
profits of the business might be inferred 
from the fact that the subsequent accounts 
stood in the names of members of both 
branches. 

Or. the other hand, Mr. Justice Sadasiva 
Aiyar was of opinion that the conduct of the 
two brothers and the members of the family 
after Hassan’s return from the pilgrimage 
about 18-iS was such as might be expected 
from brothers who considered themselves 
equal partners in the business and equal 
co-owners of all their properties, and he 
accordingly agreed with the District Judge 
that the two branches were entitled to 
partition in equal shares. On tl;e whole, I 
have come to the conclusion that this is 
the right conclusion to be derived from the 
evidence as a whole. I fully appreciate, 
if I may say so, the force of Tyabji, J.’s 
observations a9 to the danger of attaching 
too much importance to the faot that in 
ft trading family like this a son or junior 


brother has been allowed to take part in 
the management and been maintained out 
of the profits. I have often had to try 
cases in which claims to a partnership or 
a share arising out of facts like this 
have been made and failed. Every case, 
however, must stand on its own circum¬ 
stances. In this case the plaint was pre¬ 
sented in January 1901L and we have to 
draw inferences from the course of conduct 
pursued for over sixty years by both branches. 
Assuming that properties of the value men¬ 
tioned in Exhibit XVI belonged to Hassan 
in 1845, it is not shown that the younger 
brother who got a share on the partition 
in ISIS had no other property of his own. 
Exhibits XVIII, XX and XIX show that 
three items of the suit properties were 
acquired in his name in the years 1844, 
1846 and 1849. Exhibits XXVI, XXVII 

and XCV show properties acquired in 
Hassan’s name in 1836, 1848 and 1854. 
Hammed, admittedly, managed the business 
during his brother’s absence on pilgrimage. 
There is nothing in the evidence to suggest 
that after his return they agreed to go on 
trading on the basis that Hammed and his 
family should be entitled only to a one-eighth 
share on the basis of Exhibit XVI. There is 
no direct evidence of any specific agreement as 
to the terms on which they were to carry 
on the business and all that we can do is 
to draw the appropriate inference from 
their subsequent conduct. It is not sug¬ 
gested that during Hassan’s lifetime or 
subsequently, the membersof the junior branch 
were treated in any way less favourably 
than the senior branch. On the contrary, 
owing to their larger numbers, much larger 
expenditure was incurred on them. When 
the junior brother Hammed died in 1866, 
the properties, Exhibits XVIII, XIX and XX 
which stood in his name and which the contest¬ 
ing defendants suggest were held by him benami 
for the elder brother Hassan, were transfer¬ 
red not to Hassan’s name but to the nnme 
of his eldest son Dodda Moidin. But this 
may be explained on the ground that he 
was then looking after the properties at 
Manki. The transfer, as Exhibit A shows, was 
made with the consent of his son Abdul 
Razak. Hassan died in 1S7G and his eldest son 
Moidin died in 1889. Exhibit B is the genea- 
logy prepared by the village officers on that 
occasion and shows the family as consisting 
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of the two sons of Abdul Razak, namely, 
Hassan and Hammed and their descendants. 
And Exhibit C is the application for the 
transfer of registry of the properties 
standing in his name. It describes the 
descendants of Hassan as near heir, and 
the descendants of Hammed as distant 
heirs and is signed by both branches. 
The person described as near heirs were 
the persons entitled to succeed under the 
Muhammadan Law and the mention of the 
others shows that they were regarded as 
having an interest in the properties. These 
properties, referred to in Exhibit C, were 
the properties in North Canara. The pro¬ 
perties in South Canara were transferred to 
the name of Abdul Razak of the junior branch 
who was managing the business at Souda. 
On his death the properties standing in his 
name were registered in the name of his half- 
brother Sanna Hassan. In 1897 both 
Dodda and Sanna died within a day of 
each other. Exhibit l) is a genealogy pre¬ 
pared on that occasion. It is signed by the 
members of both branches and states 
that all the heirs mentioned herein (that 
is to say, all the surviving members of 
both branches) belong to an undivided 
family. Besides these there is no other 
near heir”. The question was settled by 
a compromise. Some of the properties weie 
registered in the name of the 9th defendant 
of the senior branch and the rest in the 
name of Mahomed Siddiq of the junior 
branch, Exhibits FI and F 2. Exhibit El is 
the statement taken from the contesting 9th 
defendant in this suit. He says: The 
deceased and I are elder and younger brothers 
and there are heirs of the second branch 
and being members of an undivided 
family, not only the management of the 
lands but all remaining affairs are conducted 
as a whole by our household.’’ This is 
a very significant statement. He goes on to 
say that, as senior member of the senior 
branoh, he alone was the hukdar or 
manager and that it would not be con¬ 
venient that the property should be registered 
in the name of the widow. And in another 
statement, Exhibit E 2, he say c : "Xow I being 

the chief heir of the deceased and moreover 
I being the heir according to law and Muham¬ 
madan Shastras , I state that the kudtala may 
bo entered in my name. In the undivided 


family of the two branches and in our household 
my father looked after the management until 
his death and all the members of the family 
are supplied with neceesaries from our house¬ 
hold. The kudtala should be transferred to my 
name as stated by me.” Exhibit E 3 by the 
22 nd defendant stated that they were the 
members of an undivided family but that 
the registry should be in the name of 
the wife of the deceased. Exhibit E4, a 
statement from the plaintiff’. 4 , father, stated 
that the members of this family as well 
as the members of the family of Moidin 
Sahib were undivided up till now. We 
are living together as members of an 
undivded family,” but that he had no 
objection to the kudtala being transferred 
to the widow’9 name. Exhibit E5 is the 
widow’s statement. She also stated that “the 
deceased, my husband and his brothers 
and all the heirs shown in the annexed 
genealogy are members of an undivided 
family. No division has been made up 
to this time.” This is clearly a statement 
that they were all interested in the pro¬ 
perties. Exhibit E7 is a statement of Alii 
Sahib, a member of the junior branch, 
which objected to some of the properties 
being transferred to the name of Hammed 
Sahib son of the deceased on the ground 
that he remained in Manki village, where¬ 
as the kudtala of the properties in Souda 
had, therefore, been transferred to the 
names of persons who remained there to 
look after the management of the pro¬ 
perties. 

These statements, made by members of 
both branches in Exhibit E series that both 
branches were members of an undivided 
family and interested, as heirs, in the 
properties to be registered, are, I think, 
very important evidence of the terms on 
which the two branches lived and carried 
on business for sixty years before the 
institution of this suit. It seoms to me 
to amount to an admission on the part of 
the senior branch that the junior branch 
were interested in all the properties a9 
well as in the business; and when with 
this we consider the facts that the busi¬ 
ness w’as carried cn since 1870 in the 
names ( f members of the senior and 
junior hi arches ai.d that the junior 
bianch, admittedly, were dealt with on 
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terms of perfect equality with the senior 
branch and owing to their numbers had 
three establishments maintained for them 
at Mank* as against one for the senior 
branch, the proper inference, I think, is 
that for a very long series of years the 
two branches lived and traded together on 
the footing that they were entitled to 
equal shares in all the properties as well 
as in the business; in other words, that 
they acted as if the business had been 
carried on from the first by the two 
brothers Hassan and Hammed without 
any division between them. Something is 
said in the judgments of the learned 
Judges about the fact that the parties 
belong to the class of ‘ Navayats' or new 
comers, who many years ago, married 
Konkani women and as found in Khatija v. 
Ismail (1) conformed to Hindu customs 
and manners to a very great extent and 
were not over fond of division. 

It is not the plaintiff’s case here that the 
family is in any way bound by therules of Hindu 
Law. But I think that the fact that they 
belong to this olass of Navayats may be 
taken into account with the rest of the 
evidence, for the purpose of explaining the 
footing on which they lived and traded for 
so many years. 

Lastly, I think there is great force in 
the observation of Sadasiva, Aiyar, J., as 
to the application to this case of the recent 
ruling of their Lordships of the Judicial 
Committee in Mahomed Musa v. Aghore 
Kumar Ganguli (2) that ‘‘Actings and 
conduct of parties might give rise to 
estoppel, where such actings and conduct 
have produced alterations of circumstances 
so great that without great loss and 
inconvenience the parties cannot be put 
back in their original position”. 

For these reasons, I agree with the 
judgment of Sadasiva Aiyar, J., and would 
dismiss the appeal with costs. 

■ Oldfield, J.—I agree and have nothing 
to add. 

SE9HAGTRI Aiyar, J.—I agree. I confess 
that it is only the absence of reliable 

(1) 12 M. 380; 4 Ind. Doc. (n. s ) 614. 

(2) 28 Ind. Cas. 930; 42 C. 801; 1.4 0. W. N. 250; 
13 A. L. J. 229; 17 M. L. T. 143; 2 L \Y. *58; 21 C. 

L. J. 231; 28 M. L. J 648; 17 Bom. L. R. 420; (1915) 

M. W. N. 621, 42 I. A. 1 (P. C ). 


evidence as to what took place between 
1845 and 1870 and the failure of the 
parties to concentrate their attention upon 
the nature, the extent and the object of 
the drawing from the partnership accounts 
that have led me to hold with Sadasiva 
Aiyar, J., and the District Judge that 
the two branches of the family of Hasson 
and Ahmed should divide the properties 
equally. Mr. Rosario has drawn our 
attention to all the weak points in 
connection with Exhibit XVT. It is true 
that there is no satisfactory evidence as to 
the custody of this document. It is also 
true that this document has never been 
referred to in any of the subsequent 
documents. At the same time it must be 
remembered that the parties did not seriously 
question its genuineness in the lower Court. 
There is evidence in support of its 
execution. The District Judge has acted 
on that evidence and the two learned 
Judges who heard the appeal have come 
to the conclusion that the document is 
genuine. Under these circumstances, I agree 
in thinking that we must start with the 
conclusion that Exhibit XVI was executed 
by Hassan in 1845 prior to his departure for 
Mecca, that it is in the handwriting of 
Hammed and that the statement that the 
document has his consent was written by 
him. This undoubtedly is a weighty circum¬ 
stances in favour of the contention advanced 
by Mr. Sitarama Rao that the assets of 
the partnership in the year 1845 belonged 
wholly to Hassan. As against this we 
have the fact that in the year 1S41 
Hammed did acquire property which after 
his death in 1866 was transferred to Dodda 
Moideen, the son of Hassan. We have the 
further fact that from 1845 to 184S the 
business was solely managed by Hammed 
It is clear that Hassan contemplated the 
possibility of his not returning to India at 
the end of the pilgrimage. But as a matter 
of fact, he did come back in 1848. There 
is nothing to show what was the position 
of affairs in that year. No doubt, the 
business continued to stand in the sole name 
of Hassan until 1870. There is nothing 
to indicate the exact position occupied by 
Hammed during this period. From 1870 
onwards the accounts of the firm stood 
in the names of two people, one from each 
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branch of the family. In the kudtala 
transfer proceedings, we find statements to 
the effect that both the branches lived as 
a joint family (vide Exhibit E series). In 
Exhibits C and D there is a column in which 
the members of both the branches are 
mentioned as heirs. It is true that the 
members of the senior branch are there 
styled as near heirs, and those of the 
junior branch as distant heirs. That is 
because the form of the document contained 
these two columns. Under Muhammadan 
Law there can be no question of a distant 
heir. What the recording authorities meant 
was that the members of Hassan’s branch 
were heirs under the Muhammadan Law, 
and that those who were called distant 
heirs were persons who being the heirs 
of the co owner were entitled to the 
property which stood in the name of 
Hassan. As was pointed out long ago 
in this Court in Khafija v. Ismail (1), Nawayats 
while regulating their succession according 
to Muhammadan Law follow the Hindu 
Law as regards their mode of living and 
of dealing with each other. They originally 
belonged to the Hindu community and 
were living among Hindus, whose business 
habits they apparently found convenient 
to adopt in their trade concerns. It is 
clear that except for business purposes 
the members of this family did not regard 
themselves as in any way coming under 
the Hindu Law. Therefore the fact that 
in the proceedings relating to the trans¬ 
fer of registry, both branches of the family 
were mentioned as heirs is a strong indica¬ 
tion of co ownership. There is the further 
fact that the junior branch possesses a 
larger number of dwelling-houses than 
the senior branch. They seem to have drawn 
more money from the partnership than 
the senior branch. Such a state of affairs 
is inconsistent with the suggestion that 
the junior branch acted either as servants, 
agents or managers of the business and 
had no proprietary interest in the concern. 
These facts also are inconsistent with the 
theory that all the members of the junior 
branch were entitled to was only an 
eighth share in the business. It is clear 
that Exhibit XY r I was never acted upon. 
Hassan might have intended that it should 
be giveu effect to in case he did not return, 


On his return apparently, the document 
was ignored altogether. In the subsequent 
accounts kept by the partnership, there is 
nothing to indicate that the junior branch 
was to have only an eighth share in the 
business. 

The position of affairs, therefore, is this 
The senior of the two brothers had some 
exclusive property which he brought into 
the business early in 1818. Soon after 
he was joined by his younger brother. 
In 1845 he estimated the amount due to 
him to about Rs. 25,000 and was willing 
that under certain circumstances, an eighth 
part of this amount should go to his younger 
brother. From H45 to 1848 the business was 
solely managed by the younger brother. 
From 1848 to 1870 the business was 
managed by both the brothers, although 
the business stood in the name of the 
elder brother alone. From 1870 to the 
date of the suit, the accounts stood in the 
joint names of two members of the 
family, one from the senior and another 
from the junior branch. Moneys were 
drawn out indiscriminately by both the 
branches, a larger amount being drawn by 
the junior branch than by the senior 
branch. Each branch had large establish¬ 
ments; all their common expenses were 
met from the partnership funds. The 
members of each of the branches recognized 
the other as being co-heirs with them in 
the proceedings relating to the transfer of 
registry. There was at no time any settle¬ 
ment of accounts or ascertainment of 
profits. Properties were purchased indis¬ 
criminately in the names of the members 
of both the branches of the family. The 
members stated before responsible officers 
of Government that they lived together as 
members of a joint family. In my opinion, 
the true inference to be drawn from these 
facts is that both the branches regarded 
themselves as equally entitled to the 
profits of the business, and to the proper¬ 
ties purchased from the business, and that 
consequently, the conclusion come to by 
the District Judge that it should be divid¬ 
ed half and half is right. This appeal 
should be dismissed with costs. 

Appeal distnitsaed, 

V.R.P. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 167 of 1915. 

April 18, 1917. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 
LAKHPAT RAI— Plaintiff — 

Appellant 

versus 

FAKHR-UD DIN —Defendant— 

Respondent. 

Transfer of Property Act ilV of 1882), s. 91 (f )— 
Mortgage — Redemption—Purchaser in execution , right 
of. 

A purchaser of mortgaged property in execution of 
a money-decree, who is not made a party to a subse¬ 
quent suit on the mortgage in which tlie mortgaged 
property is sold, is entitled to redeem the property 
under section 91 (f) of the Transfer of Property Act 
as against the purchaser in execution of the mortgage 
decree, [p. 190, col. 2.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Pilibhit. 

Sir Sundar Lai and the Hon’ble Mr. 
Slotilal Nehru , for the Appellant. 

The Hon’ble Dr. Tei Bahadur Sapru and 
Mr. Priya Nath Banerji , for the Respond¬ 
ent. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff claimed 
possession of certain property and that 
if he was not entitled to possession, pure 
and simple, he might get possession after 
redeeming a certain mortgage. The plaintiff’s 
title is as follows:—Nand Kishore obtained 
a simple money-decree against Ram Mohan 
Lai on the 25th of May 1889. Before 
judgment he had caused the property to 
be attached. The property was sub¬ 
sequently put up to sale and purchased by 
Lakhpat Rai on the 28th of September 
1902. The sale was confirmed on the 26th 
of Novtmber 1902. The defendant on the 
other hand sets up the following title. 
The property in dispute had been mort¬ 
gaged by Ram Mohan Lai on the 4th of 
April 18S9 in favour of Ram Ratan and 
Ram Gopal. On the 15th of June 1897 
a suit was instituted by the mortgagees 
for sale upon the mortgage. They obtained 
a decree on the 25th of September 1897 
and caused the property to be sold on the 
20th of June 1899, when the defendant’s 
father purchased the same. He was put 
in possession on the 25th of April 1900. 


It is an admitted fact that Nand Kishore 
was not made a party to the mortgagee’s 
suit and it is further admitted that he 
had obtained his decree before the suit 
was instituted. The defendant accordingly 
contends that the suit is barred by limita¬ 
tion so far as it claims possession and that 
any right which Nand Kishore, or others 
claiming under him, had to redeem the 
property is long since extinguished. The 
Court below has held that the suit is 
barred by time, and on this preliminary 
point has dismissed the plaintiff’s claim, 
without going further into the merits. 

In the course of the argument in this 
Court it was strongly contended that Nand 
Kishore had no interest in the property 
itself or even in the equity of redemption 
such as would entitle the plaintiff to claim 
redemption now. Numerous authorities 
have been cited on both sides as to the 
effect of an attachment by an execution- 
creditor. The remarks of their Lordships 
of the Privy Council in the case of 
Suraj Bunsi Koer v. Sheo Persad Singh (1) 
are quoted. Their Lordships’ remarks in 
the case of Moti Lai v. Karrabuldin (2), 
have also been referred to. We think that 
it is unnecessary in the present case for 
us to express any opinion as to whether or 
not an attachment by a judgment-creditor 
has the effect of conferring an estate. 
Section 91 of the Transfer of Property Act 
specifies the persons, other than the 
mortgagor, who have the right to redeem 
mortgaged property. Clause (f) is as 
follows:—“The judgment-creditor of the 
mortgagor when he has obtained execution 
by attachment of the mortgagor’s interest 
in the property;” the right to redeem 
which is conferred on the persons mentioned 
in this section seems to be the same 
right to redeem in all cases. It is the 
very same right which the mortgagor 
himself has. A mortgagor in this country 
can redeem within sixty years, unless his 
right to redeem has been concluded by 
proper legal proceedings. It seems to us, 

(1) 5 C. 14S at p. 174; 6 1. A. 88; 4 Sar. P. C. J. 

1; 3 Suth P. C. J. 589; 4 C. L. R. 226; 2 Shome L. 
R. 242; 2 Ind. Dec. (n. s.) 705 (P. C.). 

(2) 25 C. 179 at p. 185; 24 I. A. 170; 1 C. W. N. 
639; 7 Sar. P. C. J. 222; 13 Ind. Dec. (N. s.) 121 
(P. C.). 
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therefore, that Nand Kishore and the 

plaintiff as claiming nnder him are entitled 

to redeem, it being an admitted fact that 

neither Nand Kishore nor Lakhpat Bai 

were made parties to the mortgages. 

We need hardly say that, in our opinion, 

the Court below was quite right in holding 

that the suit, so far as it is a suit for 

possession other than by redemption, is 

clearly barred by time. We also think 

that the plaintiff’s only right is to redeem 

and he cannot question the genuineness of 

the mortgage. We allow the appeal, set 

aside the decree of the Court below, and 

remand the case with directions to re-admit 

the case under its original number and 

proceed to hear and determine the same 

on the merits. Costs here and heretofore 
will be costs in the cause. 

Appeal allowed ; Cause remanded. 
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PATNA HIGH COURT. 

Second Civil Appeals Nos. 136 and 265 

of J 916. 

March 29, 1917. 

Present: Mr. Justice Chapman and 

Mr. Justice Jwala Prasad 
SUNDAli ROT AND OTHERS S _ 

Appellants 

versus 

HM1A MAHTO and others- Defendants 

—Respondents 

and 

SUNDAR ROT and otuers- 

Appellants 
versus 

UGAR SINGH and others— 
m , xr Respondents. 

177- R P nt ayPUr f T / nanc y Act ( VI B - C. Of 190S), 51, 

Zo^;L :/-iVocZ° r :: y ° f - pa ^ "*■><* 

TeLS fct1h~t1ff has m‘T 
out a complete, title to receive rout all d the tenants 

ti ? tle U and of P n ea <>f “° , knowleJ S c of the plaintiff's 
title and of payment ol rent to a third person such 

a p r artVto the UDd< ; r 177 ° f tllc ^ ct ' b ° -nude 

a pai ty to the suit and the questiou of the act n-.l 

6hould ,ll te r ° Ut t? T‘‘ Ul ‘ rd per3 °‘‘ iu KOod faith 
snould be enquired into and the suit decided 

according to the result of such enquiry, [p. 192 , col. 

recoived'^lf'r tS U is dosirablo > where the plaintiff has 
S i of possession from the Civil Court 

nrooneH- d P° ssessl0n recognized in the survey 

rent lelT’ ‘ C “ ll0 , U ‘ d be Permitted to realise his 

Plaintiff'a HM, W" 7 th “'. d P erson > who disputes the 
P till s title, to bring a civil suit. [p. 192, ool. 2.J 


Second appeals from a decision of the 
Judicial Commissioner, Chota Nagpur, dated 

. 12t l 1 September 1915, reversing 
that of the Deputy Collector, Hazaribagh, 
dated the 3rd March 1915. h 

Messrs Ganesh Butt Singh and JaminiMohan 
Mukerji, for the Appellants. 

Mr. Sailendra Nath Palit, for the Re- 
spondents. 

JUDGMENT. 

190fi AP th AN ’ i J '72 n the 25th of Ju,le 
1 n° 6 .’ . th ! pIaint,ffa ^d obtained a decree 
absolute for the sale of a mortgaged pro- 

pe.ty, the amount of the decree with costs 
being nearly Rs. 60,000. They applied for 
execution on the n th of Februa P y , 908> 

PI Pla ° 9 in November 1911. 

Plaintiffs thereupon instituted a suit for 

, " nt ,° £ S 'T ‘, he la "d- 3kala,us 
out of the 18 which the plaintiffs had 

purchased. That suit failed upon the ground 

that the plaintiffs had not had their names 

registered The plaintiffs registered their 

names and instituted the present suit for 

rent. 1 hey made out a complete title under 

their purchase in execution of their mortgage- 

decree. They were also able to rely upon 

the fact of registration of their names and 

upon the entry of their names in the Survey 

khewat and upon the issue of a not i C e 

under sec ion 51 0 f the Tenancy Act 
directing the tenants to pay rent accord- 

The tenants’ case was that the mukarrari 
and vulluat rights under which the land- 
ord sued in the present case formerly be- 
onged to one Thakur Lakhpat Nath Singh; 
upon Ins death he was succeeded by 

son SWhVth l hereafter by llis Posthumous 
son Sid h .Nath Singh; that the defendants 

the nk t r! e, !r ° l Ule Sale at which 
the plantiffs had purchased and that they 

had been paying rent to the widow and 

the son of Lakhpat Nath Singh. This case 

being made, the son of LakliDaf Natl 

Singh, Sidh Nath Singh, was made an in! 
tervener unaer section 177 of the Chota 
Nagpur tenancy Act. Sidh Nath in his 

wntten statement claimed to have succeeded 

h.s father He alleged that he had had 
no knowledge of the plaintiffs’ purchase 
and del,very of possession and said that 
they could not be binding upon him. 

the hrst Court deoreed the plaintiffs’ suit 
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for rent. The learned Judicial Commissioner 
in appeal has found that rents were not 
paid by the tenants to the widow or the 
son of Lakh pat Nath Singh as alleged 
and that if payment was made, it was 
mala fide. He proceeded, however, to hold 
that the sale at which the plaintiffs had 
purchased was a nullity inasmuch as one 
month before the sale took place the inter¬ 
vener, the son of Lakhpat Nath, had been 
b'irn and he was not made a party ; and 
also on the ground that the widow who 
was not a party to the present case had 
not been made a party in the execution 
proceeding in which the mortgage sale took 
place. It appears that in that proceeding, 
after a decree absolute for sale had been 
obtained during the lifetime of Lakhpat 
against him, Lakhpat’s brother Bartonath 
was made a party in the execution pro¬ 
ceeding. It appears to me that the learned 
Judicial Commissioner fell into an error in 
disposing of the suits in this manner. The 
plaintiffs had made out a complete title 
to recover rent in these suits. By saying 
that they had made out a complete title I 
do not mean to say that that title could 
not have been displaced by any kind of 
evidence whatever. What 1 mean is that 
in the absence of displacing evidence the 
title was complete. The tenants set up 
the plea of no knowledge of the plaintiffs’ 
title and of payment of rent to a third 
person. The procedure in such a case is 
prescribed by section 177 of the Chota 
Nagpur Tenancy Act. That section says 
that ‘such third person shall be made a 
party to the suit and the question of the 
actual payment of the rent to such third 
person in good faith shall be enquired 
into and the suit shall be decided according 
to the result of such enquiry.” The finding 
of the Judicial Commissioner is that rent 
was not paid to the third person, and, 
if paid, it was not in good faith. Section 
177 requires that the suit shall be decided 
according to that decision, that is to say, 
that the intervener will not be permitted 
to defeat the suit for rent. 

This view of the case is in accordance 
with the requirements of justice, for if 
it were otherwise, it would be necessary 
for us, sitting in appeal in this Court, 
to express an opinion as to the nullity or 
otherwise of the sale at which the plaintiffs 

» 


f 1917 

purchased, in a case in which there has 
been a very perfunctory enquiry into the 
point, which was not indeed very clearly 
raised even in the pleading. In rent suits 
it is desirable, where the plaintiff has 
received delivery of possession from the 
Civil Court and has had his possession 
recognized in the survey proceedings, that 
he should be permitted to realise his rent, 
leaving it to any third person who dis¬ 
putes the plaintiff’s title to bring a civil 
suit. The result is that the appeals are 
allowed, the decision of the learned 
Judicial Commissioner is set aside and that 
of the Munsif restored. Plaintiffs are 
entitled to costs in all Courts, 

JwaLA Prasad, J.— I concur. 

Appeals allowed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 25 of 1914. 

June 4, 1917. 

Present :—Mr. Shah Din, Chief Judge, 
and Mr. Justice LeRossignol. 

Musatnmat J AS WANTI— Plaintiff- 

Appellant 

versus 

TEJ NARAIN and others—Defendants— 

Respondents. 

Hindu Law — Debts — Son's duty to pay just debts of 
his father— Immoral purposes—Burden of proof. 

A Hindu son is bound to discharge the debts 
contracted by his father, unless it is shown that 
they were contracted for illegal or immoral purposes; 
and where it is alleged by the son that a particular 
debt was contracted for such purpose, the burden 
lies ou him to prove his allegation [p. 19^, col. 1.] 
The burden is not discharged by s lowing that the 
father lived an extravagant or immoral life, there 
must be a direct connection between the debt and 
the father’s alleged immorality. [p. 190, col 1.] 
Where in a suit for possession by a mort¬ 
gagee it appeared that the deceased mortgagor 
lived a licentious life far beyond his means, indulging 
in drink, rioting and prostitution, and the plaintiff 
mortgagee lived in a portion of the same house which 
was occupied by the mortgagor and had full know¬ 
ledge of the latter’s mode of life and of the manner 
in which he was wasting his substance: 

Held , that the mortgagor’s son was under no 
obligation to discharge the debts incurred by the 
mortgagor for such purposes, [p. 195, col. 2.] 

First appeal from the decree of the District 
Judge, Gurgaon, dated the 28th October 1913, 
dismissing the claim. 

Mr. Manohar Lai and Mr. Kanwar Narain i 
for Mr. D. C. Ralli, for the Appellant. 
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The Hon’ble Mr. Muhammad Shaft, K. B., 
and Rai Sahib Lala Moti Sagar , for the Re¬ 
spondents. 

JUDGMENT.— (May 29, 1917).—In pur¬ 
suance of the order cf this Court, dated 
the 24th January 1917, Mr. Manobar Lai 
has produced before us the Will, dated 
19th October 1916, which is said to have 
been executed by Janki Parshad, deceased, 
in favour of his widowed daughter-in-law, 
Mu 8a mm at Jaswanti, who has already been 
brought on the record as his legal repre¬ 
sentative. Notices were issued to the four 
grandsons of Janki Parshad, three of 
whom Kishan Parshad, Basheshar Nath 
and Dowarka Parshad, are brothers of the 
whole blood and the 4th, Kashi Parshad is a 
brother of th6 half blood; the three first 
named have been served with notices 
but service has not been effected on the 
fourth; and no application has been made by 
any one of them under Order XXII, rule 3, 
Civil rrocedure Code. The non-service of 
notice on Kashi Parshad is immaterial, for 
the period of limitation within which an 
application under rule 3, sub-rule (2), of Order 
XXII could be made by him has expired, and 
he cannot now be brought on the record as 
the legal representative of his grandfather, 
Janki Parshad, even if he were to establish 
as against his step-mother Musammat 
Jaswanti, who claims under the alleged Will 
of Janki Parshad, that he was one of Janki 
Parshad s heirs and legal representatives. 
Under rule 5 of Order XXII we decide that 
for the purposes of this appeal, Musammat 
Jaswanti is the legal representative of Janki 
Parshad deceased. We now proceed to hear 
the appeal on the merits. 


M N A L JUDGMENT.— The following 
pedigree will assist in understanding the fact 
of the case: — 


Rai Bahadur Pandit Prem Xarain, Musa m mat 


died 187 ( J 


Prem want i. 


Janki Parslmd, — Musammat Jco Ji. 
plaintiff 

(died during the pendency of 
appeal in this C mrt). 


f . 

Pandit Maharaj Najrain, 

(adopted hy Musammat Prcmwnnti alumt 18S5), 

defendant, 

(died during the pendency of suit in the lower Cour 

» 

Tej Xarain, defendant-respondent. 



The facts of the case are briefly these. On 
the 14th April 1909 Maharaj Narain execut¬ 
ed a registered deed of mortgage (Exhibit P- 
3) in favour of Bhagwan Da3 and Rattan 
Lai for Rs. 5,000. By this deed he mortgag¬ 
ed without possession to the said mort¬ 
gagees 20 hiswas of Mauza Gopalpura, in 
Tahsil Rewari, District Gurgaon, together 
with three houses in Delhi: and it was stated 
in the mortgage deed that the mortgage- 
money had been received for paying off the 
debts due by the mortgagor and for defraying 
his household expenses. Of the mortgage- 
money entered in the deed, Rs. 3,740 was 
received by the mortgagor before the Sub- 
Registrar (pages 6—8 of the paper book). On 
the 2nd June 1911 Maharaj Narain executed 
another registered mortgage-deed (Exhibit 
P-4) in favour of Lala Hardeo Das and four 
others for Rs. 3,879, whereby he mortgaged 
with possession the income of Mauza Gopal- 
pura and of a shop in Delhi. No part of the 
mortgage-money wasieceived by the mort¬ 
gagor in cash before the Sub-Registrar, as it 
appears from the details thereof as given 
at the end of the mortgage deed that the 
entire mortgage-money was due to the 
mortgagees on certain promissory notes 
and hundis which the mortgagor had 
already executed in their favour. On 
the 30th October 1911 a third mortgage- 
deed (Exhibit P-2) was executed by Maharaj 
Narain in favour of Janki Parshad for a 
consideration of Rs. 12,003. By this deed 
he mortgaged with possession to Janki 
Parshad the whole 20 hiswas of Mauza Gopal¬ 
pura; and it was recited in the deed that 
the mortgage-money Rs. 12,000 was raised 
for payment of the mortgage-debts of 
Rs, 5,000 and Rs. 3,879 due, respectively, 
to the mortgagees in whose favour the 
mortgage-deeds, dated the 14lh April 1909 
and 2nd June 1911, had been executed by 
the mortgagor, and also for the performance 
of the sacred thread investiture ceremony of 
the mortgagor’s son Pandit Tej Narain. The 
detail of the mortgage-money as given in the 
mortgage-deed is as follows:— 

1. Received under receipt, dated Rs. 

2 nd October 1911 ... ... 500 

2. Deposited with the mortgagee 

for payment to the prior 

mortgagees.10,000 

3. To be received in cash at the 

time of registration ... 1,500 
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It appear? from the Sub-Registrar’s 
endorsement on the back of the deed that 
Rs. 1,180 was paid before him by cheque 
to the mortgagor, that Rs. 10,000 was 
left with the mortgagee for payment to 
the prior mortgagees and that the mort¬ 
gagor admitted having received at home 
Rs. 820. The sum of Rs. 10,000 just 
referred to is said to have been paid by 
the mortgagee Janki Parshad to the prior 
mortgagees as follows : — 

1. A sum of Rs. 3,879 was paid to Lala 
Hardeo Das and others, who were mort¬ 
gagees under the deed of mortgage dated 
the 2nd June 1911, on the 7th February 
1912. 

2. A sum of Rs. 6,100 was paid to 
Bhagwan Das, who held a mortgage dated 
the 14th April 1909, on the Sth February 
1912. 

3. The balance of Rs. 21 was paid t^ 
the mortgagor Maharaj Narain on the 9th 
February 19 2. [See the endor.-ement, dated 
the 7th February 1912, on the back of the 
mortgage-deed dated the 2nd June 1911, 
page 13; the endorsement, dated the 8<h 
February 1912, on the back of the mort¬ 
gage-deed dated the 14th April 1909, page 
8 ; and the receipt, dated 9th February 1912 
(Exhibit P-5-page 19)]. 

Although the mortgage in favour of 
Janki Parshad was one with possession, 
the mortgagor Maharaj Narain did not, 
as a matter of fact, deliver possession of 
the mortgaged property to the mortgagee 
immediately after the execution of the 
mortgage-deed. On 17th November 1911, 
Maharaj Narain leased the village of Gopal- 
pura to third parties (who were originally 
impleaded as defendants Nos. 2—8 in the suit 
out of which this appeal has arisen but 
with whom we are not now concerned) 
for a period of 5 years. It may also be 
noted here that although the mortgage- 
deed in favour of Janki Parshad purports 
to have been executed on the 30th October 
1911 it was not presented for registration 
and registered until the 5th February 1912. 
Even after the registration of the deed, 
Maharaj Narain did not deliver possession 
of Mauza Gopalpura to Janki Parshad; and 
as he refused to deliver possession according 
to the terms of the deed of mortgage, on 
the 27th March 1912 Janki Parshad brought 


a suit in the Court of the District Judge 
of Gurgaon for possession as mortgagee of 
the said village of Gopalpura under the 
mortgage-deed dated the 30th October 

1911. He impleaded Maharaj Narain as 
defendant No. 1, and the lessees in whose 
favour Maharaj Narain had executed a lease 
of the village on the 17th November 1911 
as defendants Ncs. 2—8. Maharaj Narain 
filed his written statement on the 3rd June 

1912, and Janki Parshad plaintiff filed his 
replication on the 4th June. The plaintiff’s 
Pleader made an oral statement in Court 
on the 4th June; and Maharaj Narain 
made a similar statement on the 11th July. 
On the pleadings of the parties ten issues 
were framed by the District Judge on the 
11th July, and the case was fixed for evidence 
for the 10th August 1912. On that date 
several witnesses were examined for the 
plaintiff; and the hearing was adjourned 
to the 24th August. On the latter date 
Maharaj Narain defendant was examined as 
a witness for the plaintiff and the plaintiff 
closed his case, reserving his rebutting 
evidence. 

Maharaj Narain died on the 10th October 
1912, and his minor son Tej Narain was 
brought on the record as his legal representa¬ 
tive on the 12th October 1912. On the 3rd 
December 1912 Tej Narain, through his 
mother Musammat Maharaj Rani as his 
guardian ad litem , filed a written statement 
in answer to the plaintiff’s claim (page 58 of 
the paper book), in which he pleaded inter 
alia that Maharaj Narain was a man of bad 
character and dissolute habits; that the 
mortgage on the strength of which the 
plaintiff had brought his suit for possession 
of Mauza Gopalpura had been made without 
consideration and valid necessity; that 
Maharaj Narain had a large income from his 
property and had no need for mortgaging 
any portion of it to the plaintiff or to the 
prior mortgagees who were alleged to have 
been paid off by the plaintiff; that since the 
mortgage-debts in question had been raised 
for immoral purposes the defendant was not 
bound to pay them, nor was the ancestral 
property in Maharaj Narain’s hands liable 
for their payment; and that the plaintiff, who 
was a very near relation of Maharaj Narain, 
had full knowledge of the latter’s licentious 
habits and loose morals, and if he had ad- 
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vanoed any debts to Maharaj Narain, such 
debts could not form a valid charge on the 
property in the hands of the defendant. To 
Tej Narain’s written statement the plaintiff 
filed a replication on the 20th January 1913; 
and on the same date the Court framed four 
additional issues (page 61). Thereafter both 
parties adduced evidence in support of their 
respective positions, and on the 23rd August 
19 1 3 the District Judge heard arguments. 
On going through the record he found that 
it was essential to draw an issue as to whe¬ 
ther, in the event of the property in suit 
being found ancestral in the hands of 
Maharaj Narain, the mortgage in question 
had been made for legal necessity or not: and 
he accordingly altered issue No. 14 slightly 
(page 104); and allowed the plaintiff to pro- 
duoe additional evidence. The plaintiff pro¬ 
duced his additional evidence, and the case 
was closed by the parties on the 10th 
October 1913. After hearing arguments 
the Court dismissed the suit on the 28th 
October 1913, and the present appeal was 

preferred to this Court on the 22nd Decem¬ 
ber 1913. 

We have heard the appeal argued at great 
length by the learned Counsel on both sides ; 
but in the view that we take of the case, it 
is unnecessary to consider and decide some 
of the questions of fact and law which have 
been discussed by them with great ability, 
1 he four additional issues framed by the 
lower Court after Tej Narain, minor son of 
Maharaj Narain, had been brought on the 
record as his legal representative are as 
follows :— 

(11) Is the property in suit ancestral ? 

(12) If so, is not Tej Narain entitled to 
object to the alienation in question f* 

(13) Was the mortgage money spent in 
misbehaviour and licentiousness f 1 

(14/ If issue No. 13 is decided in defen¬ 
dant’s favour, was the alienation made for 
valid necessity \ 

As has been noted above, the last issue 
was altered by the District Judge on the 23rd 
August 1913, by substituting the figure 11 
for figure 13; and accordingly the amended 
issue ran as follows :— 

If issue No. 11 is decided in defendant’s 

favour, was the alienation made for valid 
necessity p 


ffOn these ^issues the District Judge has 
held 

(1) That the property in suit was ances¬ 
tral in the hands of Maharaj Narain ; 

(2) that his son Tej Narain .was entitled 
to object to the alienation in dispute ; 

(3) that it has not been satisfactorily 
established that at the time when the mort¬ 
gage in dispute or the prior mortgages of the 
14th April 1909 and 2nd June 1911 were 
made by Maharaj Narain, he was living a 
licentious life beyond his means and was 
without any business or occupation upon 
which the mortgage moneys might legiti¬ 
mately have been spent; and 

(4) that it has not been proved that there 
was any legal necessity for the mortgage or 
that the mortgagee made any enquiry before 
advancing the mortgage-money or that the 
loan had been contracted for illegal or im¬ 
moral purposes. On the ground that neither 
full consideration for the mortgage in dispute 
has passed nor legal necessity for it lias been 
established, the District Judge has dismissed 
the plaintiff’s suit for possession of the mort¬ 
gaged property. 

There was considerable argument before 
us as to whether or not the mortgage-debts 
raised by Maharaj Narain by the mortgage- 
deeds, dated the 14th April 1909 and 2nd 
June 1911 and which were paid off by the 
present mortgagee Janki Parshad, constituted 
“ antecedent debts ” as understood in Hindu 
Law; and in this connection Counsel on both 
sides referred to a large number of decisions 
both of the High Courts and of the Privy 
Council, the latest of which is the one report¬ 
ed as the case of Sahn Ram Chandra v. Bhup 
Singh (1). F 'or the purposes of this appeal, 
however, it is not necessary to decide the 
point, for assuming that the mortgage-debts 
raised under the mortgage-deeds of the 14th 
of April 1 JO.) and 2nd June 1911 amount to 
antecedent debts” with reference to the 
mortgage now in dispute, within the meaning 
of the Hindu Law, we have come to the con¬ 
clusion that the said debts were tainted with 
immorality and, therefore, Tej Narain, son of 
Maharaj Narain, is under no legal obligation 
to discharge them, nor is the mortgaged pro* 

(1) 39 Incl. Cas. 280; 21 C. VV. N. 698; 1 P. L. W. 

657; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 C. L J 1* 

33 M. L. J. 14; (1917) M. W. N. 439; 22 M L T* 

22 (P. C.). n. i, 
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perty in his hands liable for their payment. 
The principle of Hindu Law applicable to 
a case like the present is undisputed, viz. that 
a Hindu son is bound to discharge the debts 
contracted by his father unless it is shown 
that they were contracted for illegal or im¬ 
moral purposes ; and where it is alleged by 
the son that a particular debt was contracted 
by the father for such purpose, the burden 
lies on him to prove his allegation. The 
burden is not discharged by showing lhat the 
fa hrr lived an extravagant or immoral life ; 
there must be a direct connection between 
the debt and the father’s alleged immorality. 
The burden of proof being upon the son, it 
is to be decided in each particular case with 
reference to its own facts whether he has 
discharged that burden or not. In Ram 
Nafh v. Bulaqi Ram ( 2 ) :t was laid down that 
under Hindu Law the presumption is that a 
loan has been raised for an immoral purpose, 
if it is proved that the borrower at the time 
of raising the loan was living a licentious 
life beyond his means, indulging in drink, 
riot, prostitution and debauchery, and that, 
at the same time, he was without any business 
or occupation upon which the money might 
legitimately have been spent. It is not neces¬ 
sary to show on which particular act of im¬ 
morality the money was spent; if it is proved 
clearly that at the time the borrower vas 
notoriously wasting his substance on riotous 
living and spending large sums beyond his 
income and above his station in life, a lean 
contracted in the midst of such living and 
spent upon it would be a loan contracted for 
immoral purposes.” In Shib Nath v. AVianee 
Bank oj Simla, Ltd., Lahore (3)the same princi¬ 
ple was followed. At page 22* of the report 
the learned Judges referring to the pro¬ 
fligate life led by Liwan Lachhman Das say: 

When expelled from Kashmir he seems 
to have plunged into a vortex of insensate 
debauchery and riotous living; and, though 
no doubt he spent much in litigation 
and had to pay up some Rs. 55,000 to defend¬ 
ant Iso. 5 as the result of litigation, he got 
a full quid jro quo for that eum j n valuable 
estate; and we think it is impossible to avoid 


(2) 17 Ind. Cas. 735; 
1913; 15 1\ W. It. ] 913. 

(3) 25 Ind. Cas. 460; 3 
1914; 215 1\ L. R. 1914. 


50 P. R. 1913; 69 
p. It. 1915; 1 :0 


P. L. R. 
P. \V. R. 
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the conclusion that the debts incurred 
up to o 1st May 1899 were, on the whole, 
incurred for immoral purposes and by way of 
wanton extravagance and waste. We do not 
think that in circumstances such as these it 
is reasonable to call upon defendant No. 4 to 
prove that this and that item of debt was 
incurred for use on this or that piece of 
immorality or extravagance.” 

Again, in Rishen Singh v. Bhagwan Das 
(4) the principle laid down in Ram Nath v. 
Bulaqi Ram (2) was substantially approved. 
The latest decision of our Court on the sub¬ 
ject is Indar Narain v. Nanak Chand (5), the 
judgment of the Division Bench in this case 
being more fully reported in XXXII Indian 
Cases, page 454. In the course of that judg¬ 
ment the learned Judges say:—“The general 
rule no doubt is that some clear connection be¬ 
tween the debt and the immorality must be 
established, but it does not follow that every 
debt of an immoral individual is an immoral 
debt. The inference of immorality cannot be 
drawn in cases in which, as a fact, all pro¬ 
per debts had been defrayed from other 
moneys than those in respect of which the 
suit was brought, but it is to be drawn only 
when the debtor had no debts or business on 
which the loan might have been expended 
wdth propriety”. In another part of the 
judgment the learned Judges state their 
conclusion in these terms:— 

Our conclusion is that Jai Narain led an 
irregular life and spent extravagantly on 
wine and women; on the other hand he ex¬ 
pended large sums in litigation, and en¬ 
countered heavy losses in business; his debts, 
immoral and moral, are inextricably en¬ 
tangled, and it is impossible for us to deter¬ 
mine how much was moral and how much 
immoral.” 

To a similar effect are the decisions in 
Maharaj Singh v. Balwant Singh (6), Sri 
Narain v. Raghubans Rai (7). 

The question foed crision in the present case 
is whether, with reference to the principles 
laid down in the above-mentioned decisions, 
the mortgage debts raised by Maharaj 
Narain by deeds dated the 14th April 1909 

1 4) 31 Ind. Cas. 476; 89 P. R. J915. 

(5; 32 Ind. Cas. 454; 58 P. R 19:6; 74 P. W. R. 
1916, 58 P. It. 1917. 

(6j 28 A. £08 at pp. 511; 521 525; 3 A. L. J. 274 : 
A. W. N. (1906) 117. 

(7) 17 lud. Cas. 729; J7 C. \V. N. 124*; 25 M. L. J. 

27; U913) M. W. N. 768 {F. C.). 


*Dge of P. R. 1915.— Ed. 
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and 2nd Jane 1911 and by the mortgage* 
deed now in dispate were immoral debts 
which his son Tej Narain is under no obli¬ 
gation to discharge. On this point the evi¬ 
dence on the record is, in our opinion, over¬ 
whelmingly in favour of the respondent Tej 
Narain. In discussing issues Nos. 13 and 14 
the District Judge has referred to the evidence 
of the witnesses produced by both parties to 
prove the amount of the income derived by 
Maharaj Narain from the estate in his pos¬ 
session and his legitimate expenses; and the 
learned Judge has come to the conclusion that 
Maharaj Narain’s income far exceeded his 
proper expenses. In this conclusion we agree 
without hesitation. From the evidence of 
P. W. No. 10, Jawahir Nath (page 69), 
D. W. No. 1, Lachhmi Narain (page 71), 
D. W, No. 16, Manmohan Lai (page 76), 
D. W. No. 17, Tej Kishan (page 77), 
Patwari (pages 78 and 81), P. W. No. 16 
Joti Parshad (page 92) and D. W. No. 25, 
Pirthi Nath (page 95), it is satisfactorily 
proved that Maharaj Narain’s annual income 
from his landed and house property was at 
least R8. 4,000 up to September 1908, when 
Mama Bias or Bapas was redeemed from 
Maharaj Narain by the owner. It is also 
clear from the evidence of P. W. No. 11, 
Kashi Nath (page 70),D. W. No 6, Murli Dhar 
(page 73),D.W.No. 17,Tej Kishan (page 77), 
D. W. No. 25, Pirthi Nath ( page 95), and 
Musaminat Maharaj Rani, widow of Maharaj 
Narain, (pages 99 and 101), that his ordinary 
current expenses wer6 not more than about 
Rs. 1,500 a year. He could thus save and 
apply towards defraying his extraordinary 
expenses of a proper character about 
Rs. 2,500 annually. But it has been argued 
by the appellant’s Parried Counsel that 
Maharai Narain was forced to carry on 
most expensive litigation against different 
parties and in different Courts from 
about the year 190 2 up to the date of his 
death, and that on this litigation he must 
have expended very large amounts aggregat 
ing at least Rs. 10,000. The evidence relat¬ 
ing to the various suits in which Maharaj 
Narain was involved consists of certain 
documents, being mainly copies of judgments 
and decrees passed in those suits, which are 
printed at pages 3, 4, 5 and 20 and 21. 
There is also th6 oral evidence of certain 
witnesses produced by the appellant, iiz. % 
P. W, No. 6, Bhagwan Das (page 62), P. W. 


No. 8, Narinjan Nath (page 65), P. W. No. 2» 
Hardeo Das (page 66), P. W. No. 9, Bans* 
Dhar (page 67), P. W. No. 10, Jawahir Nath 
(page 69), P. W. No. 11, Kashi Nath (page 
69), D. W. No. 1, Lachhmi Narain (page 71), 
D. W. No. 15, Ambika Parshad (page 76), D. 
W. No. 16. Manmohan Lai (page 77), Onkar 
Nath (page 90), P. W. No. 13, Chandar Bhan 
(page 91), and Musammat Maharaj Rani 
(pages 99, 100 and 101). The plaintiff’s 
learned Counsel also contended that Maharaj 
Narain had to spend large sums of money 
in connection with certain domestic ceremo¬ 
nies which, as a respectable member of the 
community of Kashmiri Pandits, he had to 
perform. In this connection, he referred to 
certain recitals in Exhibits P. 3 and P. 2 
(pages 6 and 15) and to the oral evidence of 
the following witnesses: — P. W. No. 6 (page 
62), P. W. No. 2 (page 66), D. W. No. 1 (page 
71), pages 91 and 92, P. W. No. 18 (page 
104), P. W. No. 19 (page 104), P. W. 20 
(page 105). 

Taking up the question of litigation ex¬ 
penses first, we observe that from the docu¬ 
ments on the record the total amount of the 
expenditure incurred by Maharaj Narain falls 
far short of the sum of Rs. 10,000 which the 
appellant’s Counsel says Maharaj Narain must 
have incurred in this connection; but we shall 
assume for the sake of argument that the 
total expenditure under this head came to 
Rs. 10,000. So far as the alleged expendi¬ 
ture in connection with domestic ceremonies 
is concerned, eg., the inundan and the saored 
thread investiture ceremonies of Tej Narain, 
it was admitted that the sacred thread inves¬ 
titure ceremony, as a matter of fact, never 
took place ; and the evidence on the record 
shows that the mundan ceremony could not 
have cost more than Rs. 500 at most. It 
would thus appear that Maharaj Narain’s 
total expenditure on litigation and on the 
performance of domestic ceremonies should 
not have exceeded, to put it at the highesf 

Rs. 11,000. 

Now coming to the income derived by 
Maharaj Narain from his estate, we have 
already seen that he could easily have saved 
about Rs. 2,500 per annum, which means 
that during the ten or twelve years that he 
was engaged in litigatim, he could have met 
all the expenses incidental to it frem his own 
private income. Fir t’u sakj of argument, 
however, this source of income miy, for the 
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present, be ignored. It is in evidence that 
in September 1908 the village of Bias or 
Bapas, which was in mortgage with Maharaj 
Narain, was redeemed by the owners on pay¬ 
ment to him of Rs. 21,000 (P. W. No. 10, 
Jawahir Nath, page 69; P. W. No. 
Rattan Nath, page 105 ; Patwari , page 78). 
Four years earlier, in April 1904 another 
plot of land which was in mortgage with 
Maharaj Narain was redeemed on payment 
of Rs. 7,000; and in November 1905 another 
piece of land was redeemed from him on pay¬ 
ment of R S . 1,000 (pages 33—35), This 

shows that between the years 1904 and 1908 
Maharaj Narain came into possession of 
Rs. 29,000 in hard cash ; and even if we 
assume, for the sake of argument, that he 
had no surplus private income to spend on 
the litigation in which he was involved bet¬ 
ween 1902 and 1912 and that he met the 
expense of such litigation out of the redemp- 
tion money, the surplus in his hands would 
be about Rs. 20,000. And yet we find that 
in April 1909 he raised a sum of Rs. 5,000 
by a mortgage of Mauza Gopalpura from 
Bhagwan Das and two years later raised 

another sum of Rs. 3,879 by a mortgage of 

the income of Mauza Gopalpura and a shop 
in Delhi in order to pay off certain promissory 
notes and hundis which he had executed in 
favour of the mortgagees Hardeo Das and 

R >Ur mnm , N °T’ h ° w did 1,6 s Pend the 
Rs. 20,°00 of redemption money and the 

additional Rs. 9,000 (in round numbers) 

which he raised by the mortgages of 14th 

April 1909 and 2nd June 1911? There is 

overwhelming evidence on the record to show 
that he spent the whole of this money in the 
course of a few years in living a life of un- 
bridled licentiousness, profligacy and dissipa¬ 
tion In this connection it is only necessary 
to refer to the statement of Maharaj Narain’s 
widow, Musammat Maharaj Rani (pages 96- 

iU “ ; , whloh lla ? a rillg of troth about it 
and which contains a graphic story of the 

vicious life which Maharaj Narain began to 
live after he came into possession of his adop. 
tive father’s estate, and more especially after 
he redeemed the village of Bapasinl904. 
He entered upon a career of extravagance 
and reckless waste and was surrounded day 
and night by women of ill-fame and indulged 
in drink and debauchery to his heart’s con¬ 
tent. The evidence cf Maharaj Rani is am- 
ply corroborated by the testimony of a large 


number of independent witnesses, viz. , D. W 
No. 1 Lachhmi Narain, a Brahman of Delhi 
D. W. No. 2 Brij Kishore, another Brahmai 
of Delhi; D. W. No. 3 Dharam Chand, cook 
D. W. No. 4 Moti Lai, Goods clerk, E. I. R. 
Delhi; D. W. No. 5 Banarsi Das, banker 
D. W. No. 6 Abdul Razaq, barber; D. W 
No. 7 Rahim Ali, tailor ; D. W. No. 8 Murli 
Dhar, Record Keeper, Simla ; D. W. No. 9 
Ram Chandra, lace seller, Delhi; D. W. 
No. 10 Ahmad Said, ice vendor; D. W, 
No. 11 Ram Sarup, house broker; D. W, 
No. 12 Rahim Khan, house broker; D. W. 
13 Ganesha, Doli bearer: D. W. No. 14 Bulaki 
Ram, Vaid ; D. W. No. 15 Ambika Parshad, 
Kashmiri Brahman, Delhi ; D. W. No. 16 
Manmohan Lai, Inspector, City Post Offices, 
Delhi ; D. W. No. 17 Tej Kishen, Clerk; D. 
W. No. 18 Kishen Guru, cook; Kalyan Singh 
Patwari (page 81); Rai Bahadur Pandit Paran 
Nath, retired Postmaster of Delhi (page 84); 
Pandit Onkar Nath, retired Subordinate 
Judge (pages 88 and 89), D. W. No. 19 
Musammat Buniadi, prostitute; D. W. No. 
20 Parma Nand Biswas, dealer in musical 
instruments; D. W. No. 21 Ismail, watch 
maker ; D. W. No. 22 Shama, barber ; D. W. 
No. 23 Makna, water bearer ; D. W. No. 24 
Dr. Ishar Das; and D. W. No. 25 Pandit 
Prithi Nath. Of these witnesses Pandit Bulaki 
Ram, I aid, Pandit Ambika Parshad, Pandit 
Manmohan Lai, Rai Bahadur Pandit Paran 
Nath, Pandit Onkar Nath, Musammat Buniadi 
and Dr. Ishar Das give very important 
evidence in support of the respondent’s case, 
namely, that Maharaj Narain had given 
himself up to a life of 1 uxury and licen¬ 
tiousness, that he wasted very large sums 
of money in entertaining prostitutes and 
in riotous living, and that as a result of 
his intemperate habits his health broke 
down and he died of consumption. It is 
also in evidence that the plaintiff Janki 
Parshad, who was the husband of Musammat 
Jeo Ji, sister of Maharaj Narain, lived in a 
portion of the same house which was 
occupied by Maharaj Narain, and that he 
had full knowledge of the latter’s mode of 
life and of the manner in which he wa9 
wasting his substance. We have no doubt 
whatever that the debts contracted by 
Maharaj Narain from 1909 to 1911 by mort- 
gaging the village of Gopalpura and his 
property in Delhi to Bhagwan Das, Hardeo 
Das and others were raised for immoral 




Vol. XLI] 


INDIAN OASB8, 


199 


ALA-UD-DIN V . ZAIFAN N1SSA. 

purpose?, for it is clear from the evidence on 
the record that no portion of these debts 
was intended to be spent, or was as a 
matter of fact expended, on litigation or 
in meeting the legitimate expenses of any 
domestic ceremonies. Tej Narain respondent 
is, therefore, under no obligation to discharge 
the said debts of his father Maharaj Narain; 
and it follows that the mortgage in dispute, 
which was made by Maharaj Narain in 
favour of Janki Parshad on the 30th October 
1911, is not binding on Tej Narain. 

For the foregoing reasons we maintain the 
judgment and decree of the lower Court, 
and dismiss this appeal with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 779 ok 1916. 

May 16, 1917 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

Mouhi ALA-UD DIN — Appell\m 

versus 

Bibi ZAIFAN-NISSA and otheks— 

Respondents. 

Limitation Act (IX of 190*), Sch. I, Art. 120— 
Record of Rights, entry in — Declaration, suit for — 
Limitation. 

A p 1 aintiff can bring a suit for a declaration that 
an entry in the Record of Rights is wrong within 
six months from the date on which his title is 
effectively challenged, though more than six years 
have elapsed since the publication of the record, 
provided the plaintiff’s enjoyment of the property has 
not been affected, [p. 199, col. 2.] 

Defendant got himself wrongly entered in a Record 
of Rights prepared under the Bengal Tenancy Act 
as being jointly entitled to a certain land with the 
plaintiff who was in reality exclusively entitled to it. 
but did not actually disturb plaintiff’s possession. 
More than six years after the publication ot the 
record defendant sued plaintiff in the Small Cause 
Court claiming to participate in the profits of the 
land. On notice of the suit being served upon the 
plaintiff, he instituted a suit within six months for 
a declaration that the entry in the Record of Rights 
was wrong: 

Held, that the suit was not barred by limitation, [p. 
199, col. 2.] 

Appeal against a decision of the District 
Judge, Monghyr, dated the T2st February 
19'.6, reversing a decision of the Munsif, 
Uegmarai, dated the 30th April 1915. 

w 


Messrs. Muhammad Ishfaque and Muham¬ 
mad Hasan Jan , for the Appellant. 

Mr. Khurshaid Hasnain, for the Respond¬ 
ents. 

JUDGMENT.—In this case the facts 
briefly are that the plaintiff was the sole 
owner of certain plots of land, having received 
them as dower from her husband who in 
his turn had received them by partition 
from his brother. 

More than six years before the institution 
of the suit the husband’s brother had the 
lands recorded as being held in joint tenancy 
of himself and the plaintiff’s husband. No 
suit was brought upon this challenge to 
the plaintiff’s title. On the other hand no 
attempt was made by the defendant, who 
is the brother of the plaintiff’s husband, 
to derive material benefit from the erroneous 
entry in the Record of Rights. 

Within six years (? six months) of the 
institution of the suit the defendant brought 
a claim in the Small Cause Court to parti¬ 
cipate in the profits of the land and upon a 
cause of action arising out of the receipt 
of summons from the Small Cause Court 
the plaintiff instituted a suit for a declara¬ 
tion that the Record of Rights is erro¬ 
neous. 

The question is whether the suit is barred 
by limitation. In a case recently decided by a 
Divisional Bench of this Court Ramji Ram 
v. Lil Sadhu Saran Lai, Appeal from Appel¬ 
late Decree No. 9220 of 1916, it was held 
that no suit lies upon a challenge contained 
in the Record of Rights unless such suit 
h brought within six years of the publica¬ 
tion, but it was also held that notwith¬ 
standing the lapse of more than six years 
from the date of the publication of the Re- 
c jrd of Rights a suit might be brought 
within six months of a fresh challenge to 
the plaintiff’s title if that fresh challenge 
affected his peaceful enjoyment of the 
property. I have no hesitation in saying 
that the attempt on the part of the 
defendant to obtain a share in the products 
of the land in the possession of the real 
owner was a serious challenge to the 
right of that owner and that the suit was 
maintainable on a cause of action arising 
from the receipt of summons from the 
Small Cause Court, 
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The suit wag, therefore within time and 
was rightly decreed. The appeal fails and is 
dismissed with costs. 

The cross-objection which is solely on a 
question of fact is not seriously pressed and 
is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 51 ok 1912. 

February 27, 1917. 

Present :—Justice Sir George Woodroffe, Kt., 

and Justice Sir Ashutosh Mookerjee, Kt. 
SAT I NATH alias SlTANATH SIKDAR 

AND OTHERS—DEFENDANTS — APPELLANTS 

versus 

RATANMANI NASKAR - Plaintiff 

AND OTHERS—DEFENDANTS — RESPONDENTS. 

Execution—Purchaser from decree-holder, position of 

Sole subsequently set aside with notice to decree- 
holder — Refund of price. 

The purchaser ot a property from a decree-holder, 
which the latter purchased at a sale in execution of his 
decree, cannot treat as a nullity subsequent proceed¬ 
ings of the execution Court in which the execution 
sale is set aside with notice to the decree-holder 
but in the absence of and without notice to the pur¬ 
chaser, as such proceedings, being good proceedings 
against the decree-holder, are good also as regards 
the purchaser who claims through the decree-holder 
[p. 202, col. 1.] 

But such purchaser is entitled to a refund of the 
?rice paid by him with interest fiom his vendor, 
p. 202, col. 1 ] 

Appeal under section 15 of the Letters 
Patent against the judgment of Mr. Justice 
Richardson, dated the 26th April 1912, in Ap¬ 
peal from Appellate Decree No. 3686 of 1910. 

FACTS appear from the following judg¬ 
ment of Air. Justice Richardson : — 

The controversy in this case is as to 
the effect of an order which was made in 
the year 1906 setting aside an execution 
sale on the ground of fraud and inadequacy 
of price. It appears that the property was 
sold in execution of a mortgage-decree on 
the 19th November 1894 and that it was 
purchased by the decree holder Aditya. On the 
2nd Asar 1312 or 16th June 1905, the 
plaintiff purchased the property from Aditya 
by a private sale. The plaintiff’s purchase 
was prior in point of time to the proceedings 
by which the sale was set aside. He was 
not a party to these proceedings and it is 
not suggested that he was a party to or 
had any notice of the fraud affecting the 


sale. He brought the present suit for recovery 
of possession of the property from the 
defendants Nos. 1 to 8, the judgment-debtors 
under the decree in execution of which 
the property was sold, some of whom are 
the appellants before me. The plaintiff in 
his plaint based his right to relief on 
several grounds, alleging inter alia that the 
order of the year 1906 setting aside the 
sale was obtained by fraud. That question 
has not been entered into by the Courts 
below, which have concurred in granting 
the plaintiff a decree on the simple ground 
that the order referred to was obtained in 
proceedings to which he was not a party 
and, therefore, could not and did not affect 
the title which he had already acquired 
by his purohase from the auction-purchaser, 
the decree-holder. The view as taken by 
the Courts below has been challenged on 
behalf of the appellants. It is contended 
that the plaintiff, although he was a bona 
fide purchaser fer value without notioe, was 
deprived of the fruits of his purchase by the 
order setting aside the execution sale, notwith¬ 
standing that order was made in proceedings 
to which he was not a party. The learned 
Vakil for the appellant has attempted 
to support this position not by reference 
to any authority which is expressly or even 
indirectly in his favour, but by distinguishing 
the present case from authorities which 
appear to be in principle entirely against 
him. The cases which he seeks to distinguish 
are those of Sheik Ismail Rowther v. Rajah 
Rowther (1) and Jatindra Mohan Poddar 
v. Srinath Roy (2) In the former case 
it was held that where a property sold 
in execution of a decree was purchased by 
the decree holder and by him sold for 
value to a third party who had no notice 
of any defect in the decree, the equitable 
right to set aside the decree could not prevail 
against the rights of the subsequent pur¬ 
chaser for value without notice. It is 
said that there it was the decree which 
had been set aside and not the execution 
sale. But it is difficult to see what difference 
that makes in point of principle. The 
right to set aside a sale on the ground 
of fraud and consequential damage may 

be a statutory right, but the sale is not 

(1) SO M 295; 17 M. L .T. 165; 2 M. L. T. 186. 

(2) 3 C. W, N. 261; 26 C. 267; 13 Ind. Doc. (n. 8.) 

( (O, 
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void but merely voidable. Why should 
the subsequent purchaser for value from 
the auction-purchaser decree-holder be in a 
worse position in the case of the sale being 
set aside than in the case of the decree 
itself being set aside ? If he has a secure 
title in the latter case, it would seem that 
a fortiori his title is secure in the former 
case also. In the particular case before 
me, however, it is not necessary to go so 
far. It is not necessary to decide 
that the sale could not have been set aside 
as against the plaintiff if he had been 
made a party to the proceedings. All that 
I need decide and I do so decide is that 
♦he plaintiff is not bound by the proceedings 
here in question to which he was not a 
party. In the case of Jatindra Mohan Poddar 
v. Srinath Roy (2) it was held that 
an auction-purchaser was not a necessary 
party to an application under section 108 of 
the Code of 1882 to have an ex parte decree 
set aside, and the reason which was assigned 
for so holding was this that as the sale 

in execution had been confirmed, the rights 
of the auction-purchaser, whatever they might 
be, could not be affeoted in any way by 

the result of the proceedings under section 
108 to which they were not parties and which 
h^d been instituted with the object of 
setting aside the ex parte decree and not of 
setting aside the sale held in execution of 
it. In other words, they were not necessary 
parties because their interests were not 
affeoted. It certainly does not follow that 
in the present case the plaintiff was not 

a necessary party to the proceedings to set 
aside th3 sale, if it was intended that those 
proceedings should be binding upon him. 
The concluding portion of the passage in the 
judgment of the learned Judges to which 1 
have first referred implies the contriry. 

The result is that the only contention 
put forward on behalf of the appellants fails. 
The appeal must be dismissed with costs.” 

Babu Munmatha Nath Mookerjee t for the 
Appellants.—The order setting aside the 
execution sale is not a nullity. Aditya, 
the decree holder, had notice of the proceed¬ 
ings in the execution Court, and inas¬ 
much as the plaintiff olaims through Aditya, 
the said proceedings are also valid against 
the plaintiff who purchased the property 
from Aditya. Refers to Krishna Chandra 
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v. Jogendra Narain (3), Satis Chandra 
Ghost v. Rameswari Vasi (4) and Abdul 
Rahman v. Sara fat Ali (5). But Krishna 
Chandra v. Jogendra Narain (3) does 
not strictly bear upon the present 
point in question. The proper remedy of 
the plaintiff was to apply to have the 
order set aside. He should have gone to 
the execution, Court. The fact that the 
plaintiff was not present would not invalidate 
the proceedings, as the p9rson through whom 
he claims had notice of the proceedings. 

Babu Soshi SekJiar Bose y for the Respond¬ 
ents.—Though I am not in the position of a 
stranger auction-purchaser, I ought to have 
had notice of an application to set aside 
the sale. 

[Mookerjee, J.—Can you treat the order 
a9 a nullity P ] 

I was entitled to a notice. In the cases 
which the other side has cited the purchaser 
from the decree holder was a party to the 
proceedings, so those cases are clearly dis¬ 
tinguishable. The appellants knew that 
I was in possession of the property, still 
they did not make me a party. 

As Aditya had no subsisting interest, 
the notice to him cannot amount to a notice 
to me. Under the provisions of Order XXI, 
rule 92, sub-rule 2, a notice of the application 
has got to be served upon me. But this 
has not been done. In any case I ought to 
have a refund of consideration money. 

Babu Munmatha Nath Mookerjee replied. 

JUDGMENT. 

Woodroffe, J.—The plaintiff seeks in the 
first place to recover possession of a property 
purchased from one Aditya Chakravarti. 
He was a decree-holder who purchased 
the property at a sale held under his 
decree. After his sale to the plaintiff, the 
Court sale was set aside on notice to Aditya 

hut in the absence of and without notice to 
the plaintiff. 

It is conceded that the plaintiff is not 
in the position of a stranger who has 
purchased at a Court sale and who is 
pleading a bona fide purchase without notice; 


(3) 27 Ind. Cas. 139; 20 C. L. J. 469: 
537. 

(4) 31 Ind. Cas. 894; 22 C. L. J. 409- 
6«5. 


19 C. W. X. 

20 C. W. X. 
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and, it is conceded, he is, therefore, a person 
taking through the decree-holder purchaser 
at the sale and standing in the same 
position as the decree-holder. The question, 
therefore, before us is whether or not we 
should treat the order setting aside the 
execution sale as a nullity or as a mere 
irregularity. If it was a nullity, then of 
course the plaintiff’s title is made out; 
if, however, it was an irregularity then 
the plaintiff’s remedy was in the execution 
Court to set aside the proceedings which 
were held in his absence. 1 think, how¬ 
ever, that it has not been made out that 
it was a nullity and that this is so is 
shown by the fact that there is no doubt 
that the proceedings were held on notice 
to Aditya. Therefore, they were good 
proceedings as regards him, and the plaint¬ 
iff claims through him. Possibly if the 
plaintiff had gone to the execution Court 
and had represented to that Court that 
Aditya having disposed of his interest was 
no longer concerned in the matter and 
that he should be made a party to these 
proceedings, the Court might have acceded 
to his request. But the fact that the pro¬ 
ceedings were held in the absence of the 
plaintiff would not make them a nullity, 
seeing that they were held in the presence 
of a person through whom he cliims, namely, 
Aditya. Therefore, on this ground the suit, 
so far as it is a suic for possession as 
against defendants Nos. 1 to 8, fails and 
must be dismissed with costs in all Courts. 

There is, however, an alternative relief 
sought by the prayer (gha) of - the plaint. 
Toe plaintiff says: If the plaintiff be not 
held by the Court to be entitled to recover 
khas possession, then in that case he prays 
that he may have a decree directing re¬ 
fund of the consideration money by the 
pro forma defendants Nos. 9 to 12, and pay¬ 
ment of the sum of Rs. 10 as compensation 
on account of cultivation expenses. As 
regards the latter part of this claim we 
know nothing, and there is no mention 
of it in the judgment. But as regards the 
consideration money which amounts to Rs. 95, 
the plaintiff is entitled to a decree for 
lhat sum against the defendants Nos. 9 to 12 
with interest thereon at six per cent, per 
annum from the date of the suit to the date 
of realization. It does not appear that these 


defendants have taken any part in the 
suit in any of its stages, and, therefore, 
though the suit is decreed as against 
those defendants, the decree will not carry 
any costs. 

The appeal is allowed in these terms. 

Mookerjee, J.—I agree. 

Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 29L of 1916. 

April 16, 1917. 

Present: —Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 

Mahant RACHU GIR and another— 
Defendants—Appellants 

versus 

Mahant RAGHUNATH GIR — 
Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 23 
— Decision on preliminary point, what is —Execution of 
document -Fraud —Undue influence—Burden of proof. 

A suit is disposed of on a preliminary point within 
the {meaning of Order XLI, rule 23, Civil Procedure 
Code, where by reason of the decision on one or more 
ot the issues recorded in the case there has been no 
necessity for the consideration of the other issues, 
and such a preliminary decision is a decision of a 
preliminary point, whether the decision involves 
questions of law or questions of fact. [p. 203, col. I.] 

Mata Din v Jamna Das, 27 A. 091; 2 A. L. J. 68-'); 
A. \V. X. (1903) 159, relied upon. 

Where the execution of a document is admitted, 
the burden of proving that it was executed under 
fraud or undue influence is on the party setting up 
such plea. [p. 203, col. 2.] 

Appeal from a decision of the District 
Judge, Muzafferpore, dated the 23rd August 
1916. 

Mr. Sharoshi Oharan Mitra, for the Appel¬ 
lants. 

Messrs. Lakshnii Nanyan Singh and Amir 
Hasan, for the Respondent. 

JUDGMENT. 

Chapman, J.—One Rachu Gir gave a lease 
to an Indigo Factory. The period of the lease 
was to expire in 1320 Fasli , corresponding 
roughly to the year 1913. Two years prior to 
the expiry of the lease Rachu Gir gave a lease 
to the plamtiff Raghunath Gir; Raghunath 
Gir, hearing that inspite of the lease having 
been made in his favour the Factory was 
about to obtain a renewal of their lease, gave 
notica to the Factory of the existence of his 

lease and on the expiry of the Factory’s lease 

* * • . * • 
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Ragbunath Gir endeavoured to obtain posses¬ 
sion but was unable to do so. He found 
that the Factory had obtained a lease from 
Rachu Gir in 1913; thereupon he brought 
the present suit for reoovery of possession. 

The first defence was that Raghunath Gir 
obtained a lease from Rachu Gir by decep¬ 
tion, Rachu Gir being given to understand 
that he was executing a document of an 
entirely different character. The next 
defence was that Raghunath Gir’s lease was 
obtained by undue influence. The third 
defence was that the Factory had no notice 
of the prior lease of Raghunath until the 
renewal of their lease. 

The first Court held that Raghunath Gir’s 
lease had been obtained by undue influence 
and, therefore, declined to go into the question 
whether the plaintiff’s lease prevailed against 
the lease in favour of the defendant Factory. 

In appeal the learned District Judge upset 
the finding of undue influence and held that 
there was no undue influence and that Rachu 
Gir had failed to show that he had been 
deceived into signing a document of a character 
which he did not intend to sign. The District 
Judge, therefore, remanded the case for 
trial of that issue. 

It has been contended in appeal before us 
that the order of remand was not autho¬ 
rised by the Code of Civil Procedure and 
that the disposal of the issue of undue 
influence by the Subordinate Judge was not 
disposal of a preliminary point within the 
meaning of Order XLI, rule 23. I am in 
agreement with the opinion of Mr. Justice 
Best, cited in the case of Matu Din v. Jamna 
Dus (1), that a suit is disposed of on a pre¬ 
liminary point within the meaning of section 
562 when by reason of the decision on 
one or more of the issues recorded in the case 
there has been no necessity for the considera¬ 
tion of the other issues, and that sucli a pre¬ 
liminary decision is a decision of preliminary 
point within the meaning of Order XLI, rule 
23, whether the decision involves questions 
of law or questions of fact. The decision of 
the issue of undue influence in the present 
case made it unnecessary to consider the 
other issues in the case. It was in my opinion 
a disposal on a preliminary point. The order 

(1) 27 A. 691 at p. 094; 2 A. L. J. 695: A. \V. N. 

(1905) 159. 


of remand was in accordance with Order 
XLI, rule 23. 

It has next been contended that the find¬ 
ings on the questions of undue influence and 
deceit involve errors of law. It has been 
suggested that some mistake in regard to the 
burden of proof has been made but on the 
finding that the only relationship between 
Raghunath Gir and Rachu Gir was a 
connection by marriage and that there 
was no other relationship of any other 
capacity between them, it is not possible 
to say that the burden of proof was wrongly 
placed. With regard to the other question 
whether execution of the bond was obtained 
by deceit, the burden of proof is clearl}' 
upon Rachu Gir to prove that the bond 
was read over and purported to be something 
different to what it actually was. In my 
opinion the appeal fails and must be dis¬ 
missed with costs. 

Jvr al4 Prasad, J.— I concur. 

A ppea l dis missed. 


CALCUTTA HiGII COURT. 

Rlt.es Nisi Nos. 895 to 899 of 1917. 

March 22, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kr 
and Mr. Justice Beach croft. 

PADU MOHAMMAD and others— 

Petition ere 

versus 

CHUTR4 NATH CHAUDHURY 

AND OTHERS—OPPOSITE PARTIES. 

Provincial Small Cause Courts Act (IK of J887) .v. 
25 — Civil Procedure Code (Act V of 1908), (). VJ /' r. 
10 - Jurisdiction of Small Cause Court Judge to dismiss 
suit on merits after holding it to be non-cognizable. 

A Judge of a Small Cause Court cannot proceed 
to try and dismiss a suit on the merits, which he on 
the objection of the defendant, holds not to be 
cognizable by a Small Cause Court, for under Order 
VII, rule 10, Civil Procedure Code, it is incumbent 
upon him to return the plaint at any stage of the 
suit for presentation to the proper Court [p *05 
col. 2.] 

A suit which was in essence a suit for rescission 
of a contract and consequential relief was brought 
in a Small Cause Court The defendant objected 
to the jurisdiction of the Court and also objected to 
the claim on the merits. The Judge found that 
the suit was not cognizable by the Court but never¬ 
theless proceeded to try the case on the merits 
and ultimately dismissed it, 
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On the application of the plaintiff for setting aside 
the judgment, the High Court set it aside and 
directed the plaint to be returned to the plaintiff in 
order that he might present it to the proper Court for 
trial of his claim, [p. 205, col. 2; p. 206, col. 1.] 

Rule against the order of the Munsif, 
Thakergaon, exercising the powers of a Court 
of Small Causes in Suits Nos. 261, 262 and 
268 to 270 of 1916. 

FACTS material will appear from the 
judgment of the Small Cause Court which 
was as follows:-- 

“This suit is heard together with suits 
Nos. 262, 268, 26 J and 2 0 of 1916 (Small 
Cause Court). In them the defendants have 
raised three preliminary objections, viz , (1; 
that these suits are mt cognizable by a Small 
Cause Court, (2‘that these suits are barred 
under the special limitation provided in section 
75 of the Bengal Tenancy Act, and (3) that 
the suits are barred by res judicata. As 
regards the first objection, I find that 
the plaintiffs have prayed in these suits 
for a declaration that a certain contract 
between the parties is void, and for recovery 
of certain amount of money alleged <o have 
been illegally exacted by the defendants 
as rent. The first prayer is practically one 
for rescission of a contract, and as such, 
it comes under Article 15 of the Second 
Schedule of the Piovincial Small Cause 
Courts Act (IX of 1887 j and is not cogniz¬ 
able by a Small Cause Court. Moreover, 
the suits are of a declaratory nature with 
prayer for consequential relief, and cannot, 
therefore, be taken cognizance of by a Small 
Cause Court [_vide Article 19 of the same 
schedule and the cases cited as Akbar Ali 
v, Jezuddin (1), Rameshur Kulwar v. Be'.cree 
Seth (2), Kola Aheer v. Musam mat Sajna 
Ahimur (3).] Moreover, a suit to recover an 
illegal exaction of rent will not lie in the 
Small Cause Court \_vide Surbo Ohunder 
D 0.99 v. Woomanund Roy (4)]. Had it 
been a case of over-payment of money 
by mistake, a Court of Small Causes could 
have taken cognizance of it [vide Badr-un nisi 
v. Muhammad Jan (5)], but the nature of the 
present suit is quite different; even if 
the rent is voluntarily paid to a wrong 
person, a suit for its refund caunot lie in 

the Small Cause Court \_i ide Ram Chand Buit 

(1) 8 C. 399; 6 Iud. Jur. 530; 4 Ind. 1).^. (n s ) 255. 

(2) 3 N. W. P. H. C. R. 208. 

(3) 3 N. W. P. H. C. R. 105. 

(4) 11 W. R. 412. 

(^5) 2 A 671; 1 Ind- Dec. f N s.) 1010. 


v. Mosai Santal (6)]. For these reasons the 
first objection of the defendants is allowed, 
and I hold that these suits are not cogniz¬ 
able by Court of Small Causes. 

Let me now come to the second objection 
of the defendants, admitting for argument’s 
sake that the suits are cognizable by this 
Court As regards this objection I 
find that the wording of section 75 of the 
Bengal Tenancy Act is quite clear on this 
point. That section provides that a tenant 
may, within six months from the date of 
the execution, institute a suit to recover 
from the landlord, in addition to the 
amount of what is exacted, such sum by 
way of penalty as the Court thinks fit, etc. 
In the present suit the plaintiffs have prayed 
for recovery from the defendants (the defend¬ 
ants Nos. 1 and 2 are admittedly the landlords 
of the plaintiffs), in addition to the amount 
exacted, certain sums of money as either 
interest or damages. In my opinion these 
excess amounts, claimed either fas interest 
or as damages, fall under the denomination 
of penalty as contemplated by section 75 
of the Bengal Tenancy Act, inasmuch 
as there is no provision in that Act for 
awarding such interest or damages to the 
tenants. The damages contemplated in 
section 68 (2) of that Act are awarded in 
suits of an altogether different type, and 
have no concern with circumstances of the 
present suits, in the face of the special 
provision of limitation no other general law 
of limitation can apply. No cases, cited as 
authorities on this point, have been brought 
to my notice. But a Madras case reported 
a9 Pamu Sanyasi v. Zamindar of Jayapur (7), 
though not exactly to the point, has some 
resemblance to the present one in facts and 
circumstances. There the suit was held to be 
barred under a special law of limitation pro¬ 
vided by the Madras Rent Recovery Act, and 
the general law of limitation * as not allowed 
to apply. So it appears to me that the limita¬ 
tion in the present suits is governed by the 
special provision of section 75 of the Bengal 
Tenancy Act. As the plaintiffs have not 
come within six months from the date of 
execution, I hold that these suits are barred 
by limitation. 

Let me now come to the defendants’ 
last objection on tlie p mit of r$ 

(«) 1 I (' T.H: 5 Ind D ‘O N. s ) 1251, 

(7; -5.\l 
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judicata. The judgment, Exhibit A, and 
the plaint, Exhibit B, show that suits 
were instituted by these plaintiffs for 
recovery of these amounts with damages 
on the same causes of action formerly, and 
that these suits were dismissed after a 
contested trial. Most of the objections now 
made by the defendants were made by them 
in these suits, and in them several issues 
were framed. One of the issues was 
decided against the plaintiffs, and the suits 
were accordingly dismissed, it is admitted 
by the learned Pleaders on both sides that 
the judgment in these suits has not yet 
been set aside. There is no prayer in 
the present suits to have the decree of 
these suits set aside. I am, therefore, of 
opinion that the present suits are barred 
by res judicata under provisions of section 
11 of the Civil Procedure ( ode, and on 
reference to the explanation IV of that 
section, so long as the judgment of the 
aforesaid suit*, is binding upon the parties 
the third objection of the defendants must, 
therefore, also prevail and I hold that the 
present suits are barred by the law of res 
judicata. 

In the face of the aforesaid findings, 
the question now arises for me to determine, 
whether in the present cases the plaint 
should be returned under section 23 of the 
Provincial Small Cause Courts Act, or the 
suits should stand dismissed. That section 
provides that when the right of the plaintiff 
and the relief claimed by him in a Court 
of Small Causes depend upon the proof or 
disproof of a title to immoveable property 
or other title which such Court cannot 
finally determine, the Court may return 
the plaint. In the present suit no question 
of title to immoveable property or any 
other title arises, and so the provisions of 
that section do not, in my opinion, apply 
to the present suits and the plaint in the 
present oases cannot, therefore, be returned. 
Under these circumstances these suits cannot 
but be dismissed. It is also not necessary 
to record any further evidence in these 
cases, and to enter into the other questions 
that have been raised in these suits. It 
is, therefore, ordered that these five suits be 
dismissed with costs to the contesting defend¬ 
ants. This judgment wdl also govern 

Suits Nos. 262, 268, 269 and 270 of 1916 
(Small Cause Court).” 


Babu Sarat Chandra Roy Chowdhury and 
Lai Mohan Ghose , for the Petitioners. 

Babu D. N. Bagchi f for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to set aside a decree of dismissal made 
by a Court of Small Causes. The suit was 
in essence for rescission of a contract, and 
in the alternative, for declaration that the 
contract was either void or voidable and for 
consequential reliefs. Objection was taken 
by the defendants that the suit was excluded 
from the cognizance of a Court of Small 
Causes under clauses 16 and 19 of the Second 
Schedule to the Provincial Small Cause 
Courts Act. The defendants also objected 
to the claim on the merits. The Small 
Cause Court Judge found that the suit was 
not cognizable in his Court under clauses 
16 and 19; but, notwithstanding this con¬ 
clusion, he proceeded to try the case on the 
merits and ultimately dismissed it. The 
plaintiffs now contend that the only course 
open to the Judge was to direct that the 
plaint be returned to the plaintiffs for pre¬ 
sentation to the proper Court. This view 
has been controverted by the defendants. 
In our opinion the order made by the Small 
Cause Court Judge is obviously wrong. 

Order V II, rule 10 of the Code of 1908, 
which applies to Provincial Small Cause 
Courts, as is clear from Order L, provides 
that the plaint shall, at any stage of the 
suit, be returned to the plaintiff for presenta¬ 
tion to the Court in which the suit should 
have been instituted. The words “at any 
stage of the suit” were introduced in the 
Code of 1908, and did not appear in the 
corresponding provision of the Code of 1882. 
namely, section 11. These words really 
amount to a legislative approval of the 
decision of a Full Bench of the Bombay 
High Court in the case of Frabhakarbhat 
v Yishwambkar Pandit (8). Consequ¬ 
ently, it was incumbent on the Small 
Cause Court Judge to return the plaint to 
the plaintiff for a presentation to the proper 
Court. [Ladhjji Nathaji v. Hari(9)]. The Rule 
is accordingly made absolute, and the order of 
the Small Cause Court Judge set aside. The 
plaint will be returned to the plaintiff in 

(8) 8 B. 313; 4 I ml. Dec. (x. s.) o83. 

(9) 1 Bom. L. B. 176; 23 B. 679; 12 Jud. Dec. (x s ) 
4)4. 
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order that he may present it to the proper 
Court for trial of his claim. As the Rule 
has been opposed, we make it absolute with 
costs which we assess at one gold moliur . 
We are of opinion that the Rule should not 
have been opposed, and if it had not been 
opposed, we should not have been disposed 
to allow costs to the petitioner. 

It is conceded that this judgment will 
govern the analogous Rules (Nos. 896 to 
899 of 1916). These Rules also are made ab¬ 
solute with costs—one gold mohur in each 
case. 

Rules made absolute. 


PATNA HIGH COURT. 

Appeals from Original Decrees No. 450, 451 

and 452 of 1915. 
dune 26, 1917. 

Present:— Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

Hon’rle Maharajah Sir RAMESHWAR 

SINGH Bahadur — Opposite Party_ 

Appellsnt 


versus 

Babu JOTINDRA CHANDRA SINHA 

and others — Petitioners—Respondents. 

Cud Procedure Code (Act V 0 J 1908), s. 15\—Trans¬ 
fer of Property Act (IV o/J882) *.90, decree under— 

Amendment of decree not in accordance with judgment 
—I tike re nt power of Court. 

If °n the face of it a decree made under section 90 of 
the transfer of Property Act is not in accordance 
with the previous judgment, then the Court will be 
justified under the inherent powers 'oven to it In¬ 
fection 151 of the Civil Procedure Code in making the 
decree in accordance with the judgment, [p. 206, 

Appeal from a decision of the Subordinate 

Judge, Darbhanga, dated the 3rd July 
1915. 

Messrs. Ramcharan Mitra, dogendra Nath 
Mulcerji , Rurendra Narain Sinha and Murari 
Prasad, for the Appellant. 

Mr. Mntunjoy Lai , for the Respondents. 

JUDGMENT.—The facts of this case are 
that in three mortgage suits instituted in 
1892, 1S95 and 1897, the Maharajah of Dar¬ 
bhanga obtained decrees for very iarge sums 
of money against the present respondents. 
The properties were brought to sale from 
time to time. In 1907 applications under 
section 90 of Act IV of 1882 were made by 
the Maharajah, on which a Rule was issued 
upon the opposite party to show cause why 
proceedings should not be taken to recover the 


balance due from the other properties. The 
opposite party put in an appearance, bat were 
not in earnest in opposing the applications 
which were finally granted ex parte. Three 
decrees were prepared, signed and sealed 
under section 90 on the 3rd of January 
1908. 

In 1914 the Maharajah took steps to put these 
decrees into execution. It was then for the 
first time that the judgment-debtors examined 
the decrees and took objection^ firstly, to the 
arithmetic wherein serious mistakes had been 
made; secondly, to the grant of interest after 
six months from the date of the original 
decree. The learned Subordinate Judge 
thereupon passed orders amending the decrees 
with a view to bring them into conformity 
with the original judgments of 1892, 1895 

and 189/. Against this deoision the decree- 
holder appeals. 

It is contended that there is no provision 
in the Code for any appeal against an order 
amending a decree. There is on the other 
hand no provision in the Code for any amend¬ 
ment of a decree except that provided by 
section 152 of the Code. The amendment 
therein contemplated is the correction of a 
clerical or arithmetical mistake. The records 
of the case having been called for on the 
petition of appeals the case is before us. We, 
therefore, deal with it under section 115. If 
upon the face of it the decree made under 
section 90 was not in accordance with the 
previous judgment, then the Court will be 
justified under the inherent powers given to 
it by section 151 in making the decree 
in accordance with the judgment. We 
propose, therefore, to consider the judg¬ 
ments of 1892, 1895 and 1897 and satisfy 
ourselves as to the obvious meaning thereof. 

If the obvious meaning of them is not ex¬ 
pressed in the final decrees made under section 
90, then we are prepared to give instructions 
to the learned Subordinate Judge to amend 
the decrees so as to bring them into con¬ 
formity with the judgments. But if the ques¬ 
tion is merely a matter of doubt, then it must 
be taken that inasmuch as the decrees were 
made after contest on the 3rd of January 
1908 and no appeal has been filed against 
those decrees, that they were accepted by the 
parties and cannot now be challenged on the 
ground that their correctness is doubtful. 
Before proceeding to amend the decrees made 
by his predecessor the Judge must see that 
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there is an obvious clerical or arithmetical 
mistake in them or that they are not in ac¬ 
cordance with the real intention of the Judge 
who made himself responsible for the correct¬ 
ness of the decrees by attaching his signature 
thereto. The actual order of the Court in 
each of these cases dated the 21st December 
1907 runs in the following words: — 

That the decree-holder be permitted to 
take steps under section GO of the Transfer 
of Property Act for the realisation of the 
balance of the decretal money from the other 
properties of the judgment-debtors. ” 

And on the 3rd January 1908 a decree 
under section 90 was made by merely copy¬ 
ing out the petition for a decree under section 

90 . 

It is manifest in one case at least, No. 452, 
that there was a glaring clerical error in the 
petition for a decree under section 90. This 
glaring error was reproduced in the decree 
itself. The decree, therefore, in that case was 
obviously wrong and before attempting to 
execute it the learned Subordinate Judge 
was right in going into the merits of the case 
and ascertaining for himself what sums 
were actually due. 

In Case No. 450 it was admitted before the 
learned Judge that an arithmetical mistake 
had resulted in a loss to the judgment debtor 
of Rs. 1,000. Here again the learned Sub¬ 
ordinate Judge was justified in going through 
the whole of the decree and preparing a fresh 
decree. 

In the third case there was no clerical or 
arithmetical mistake alleged. It was urged 
only that as the judgment in the cases of 
1892, 1895 and 1897 said nothing about 
future interest, therefore, thedecree-holder had 
no right to claim future interest. The decree 
in each of these cases clearly gives future 
interest and it should have been presumed, 
until the contrary was proved, that the Court 
in each instance intended to give the relief 
which it embodied above its signature in its 
own decree. There was no contest whatever 
in regard to any of the reliefs claimed in the 
plaint, and to the ordinary person it would 
seem obvious that in the absence of contest 
the intention of the Court would be to give 
the plaintiff all the reliefs asked for. In the 
plaint it was specifically demanded that a 
decree should be made for interest and com¬ 
pound interest up to the date of sale with 


interest and future costs from the date of sale 
to that of realisation, and a direction that 
the defendant should pay to the plaintiff 
the amount claimed within the time allowed 
by the Court, and that in case of non-pay¬ 
ment of the same the Court may be pleased 
to realise the decree for money due to tlie 
plaintiff by sale of the mortgaged property 
as per specification given in the plaint and 
that in the event of the sale proceeds not 
being sufficient for the realisation of the 
whole of the decretal money, the Court may 
be pleased to pass a decree making the mort¬ 
gagees personally liable for the mortgage 
money. 

Both the decrees for sale of tlie mortgaged 
property and the decrees under section 90 
were made ex parte. There is no reason to 
suppose in either case that the learned Sub¬ 
ordinate Judge had any intention of giving 
the plaintiff less than what he asked. It is 
distinctly stated that the claim was for in¬ 
terest up to the date of realisation and we find 
it set forth in the decrees themselves made in 
the original suits that the defendants do pay 
to the plaintiff within six months from this 
date the sum of Rs. 17,751, the amount claim¬ 
ed, with Rs. 265-7-0, interest thereon, at the 
rate of 6 per cent, per annum from the date of 
institution of the suit to this date, in all 
Hs. 18,016-7-0, and Rs. 987 on account of costs 
of the suit with interest at the rate mentioned 
above on the entire deoretal amount and costs 
aforesaid from this date till the date of reali¬ 
sation. 

There is in this decree a clear order that 
simple interest shall run from the date of the 
decree to the date of realisation and we can 
see no reason for the amendment of the 
decree ordered by the learned Subordinate 
Judge in this respect. 

We, therefore, direct the learned Subordi¬ 
nate Judge to restore these decrees to their 
original condition; he will then consider 
whether there is any other clerical or arith¬ 
metical mistake, which can be cured under 
section 152 of the Code and on satisfying 
himself that there has been a clerical or 
arithmetical mistake will make such amend¬ 
ments as may be necessary. The appeals 
are dismissed without order as to costs. 
Under section 115 the learned Subordinate 
Judge is directed to take action as indicated 
in each case in this judgment. 

Appeals dismissed. 


i 
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MADRAS HIGH COURT. 

Appeals Nos. 173 and 182 ok 1910, 356 
of 1913 and 4S and 311 of 1914. 

October 11, 1916. 

Present :—Mr. Justice Sadasiva Aiyar and 

and Mr. Justice Napier. 

In No. 173 of 1910. 

Baja Kumar a VENKATA PERUMAL 
RAJU BAHADUR VARU, minor, by the 
Estate Guardian Mr. W. A. VARA- 
DACHARIAR — Defendant No. 1 — 

Appellant 

versus 

UDDAGIRI PAPA NAIDU and others 

— Plaintiefs and 3rd Defendant and 1st 
Plaintiff’s Legal Representatives— 

Respondents. 

Hindu Law — Impartible /.emindari— Inalienability 
and succession by sinylc heir , whether faintly 
custom or incident of tenure. — “Tanaka”, meaning of 
— Civil Procedure Code (Art XIV of 1882', $.257 A 
—Consideration paid towards forbearance to execute 
decree, effect of — Mortgage—Settled account forming part 
of consideration — Non-receipt of consideration, whether 
can be proved. 

In cases of grants of land under zemindari tenure 
tinder the Permanent Settlement, the conditions of 
the tenure prior to cession cannot he presumed to 
have continued and it rests on the claimant to show 
that the manner in which the estate has been treated 
by the British Government indicated that Govern¬ 
ment intended to preserve the prior incidents, [p. 
218, col. 1.] 

Impartiality leads logically to the existence of a 
power of alienability and not toa rule of inalienability. 
The custom of impartiality and of succession by 
a single owner are incidents attached not to the pro¬ 
perty of a family but to the law governing that par¬ 
ticular family, [p. 210, col. I. I 

(Udaynrpalayam case) Kachi Kaliynna Rcngappa 
Kalakka Thola Udayar v. Kachi Yuva Rcngappa 
Kalakka Thola Udayar , 28 M. 508; 8 Sar. P. C. J. 855; 
2 C. L. J. 231; 10 C. W. N. 95; 15 M. L. J. 312; 2 A. L. 

J. 845; 7 Bom. L It. 907; l M. L. T. 12; 32 L. A. 261 

( P . C .) ; Muhammad Afzal Khan v. Ghulam Kasim 
Khan, 30 0. 843 at p. 862; 67 P. R. 1903; 112 P. L. R. 
1903; 8 C. W N. 81; 5 Bom. L. It. 486; 30 I. A. 190; 

8 Sar. P. C. J. 455 (P. C.); Durgadut Singh v. 

Maharaja Sir Rameshwar Singh Bahadur, 4 Ind. Cas. 
2; 36 C. 943: 13 C. W. N. 10l3 ; U Bom. L. It. 901; 6 
M. L. T. 68; 10 C. L. J. 233; 6 A. L. J. 847; 19 M. L. J. 
567; 36 I. A. 176; Bhau Nanaji Utpat v. Sundrabai, 
11 B. H. C. R. 249; Neelkisto Deb Burmono v. Beerchun- 
der Thakoor, 12 M I. A.523; 12 W. It. (P. C.) 21; 3 B. 
L. R (P. C.l 13; 2 Sar. P. C. J. 523; 2 Suth. P. C. J. 
213; 20 E. It. 436; Rajkishen Singh v. Rimjoy Surma 
Mozoomdar , 1 C. 186; 19 W. R. 8; 3 Sar. P. C J. 174; 
8 M. G. J. 151; 2 Suth. P. C. J. 744; 1 Ind. Dec. (N. s.) 
119 (P. C.', followed. 

In cases of military tenures, as regards the ques¬ 
tion of inalienability without the Sovereign’s sanction, 
the reason for the restricted ownership ceasing as 
soon as the military service is dispensed with, the 
ordinary law governing impartible estates involving 


the right of the holder of that estate to alienate 
at his pleasure becomes at once applicable, except 
where a custom of inalienability is proved to exist, 
[p 211, col 2.] 

Rama Krishna Rao v. Court of Wards , 22 M. 383; l 
Bom. L. R. 277; 3 C. W. N. 41"; 26 I. A. S3; 7 Sar. 
P. C. .T. 481; 9 M. L. J. Sup. 1; 8 Ind. Dec. (n. s.) 
276; Raja Row Vencata Niladry Row v. Vutchavoy 
Vencataputty Rnz, (183 4) 3 Knapp. 23; 12 E. R. 
5-54, followed. 

Where a supposed custom has followed the ordinary 
law as laid down by the Courts, though wrongly 
assumed to be the ordinary law, such custom, as it 
did not modify the law as generally understood and 
had not independently the force of law, cannot be 
recognised as a valid custom having the force 
of law. An erroneous view of law, though held for a 
considerable time, cannot form the basis of an 
independent custom when the error is discovered and 
set right, [p. 212, col. 1.] 

The use of the word “tanalca” in a document 
' c ecites security and not merely an assign¬ 
ment of revenue, [p. 212, cols. 1 & 2.] 

Dakkata Tliatapalli v. Sasanapuri Dali Sethi, 22 Ind. 
Cas. 524; 1 L. W. 96 at p. 97; (1914) M. W. N. 270, 
Pattc Mulunnad v. Davood, 30 Ind. Cas. 569; 18 M. L. 
T. 209: 29 M. L. J. 525; (1915) M. W. N. 852; 39 M. 
1010, followed. 

A sum of money paid to a decree-holder for giving 
time to the judgment-debtor, under an arrangement 
not sanctioned by the Court under section 257A of 
the Civil Procedure Code, 1882, must be deducted 
from the amount of the decree, [p. 213, col 1.] 

Venkata Subramania Ayyar v. Koran Kannan 
Ahmod, 26 M. 19; 12 M L. J. 113, followed. 

W here a person who takes a mortgage stands in 
a fiduciary relation to the mortgagor, it is com¬ 
petent to the mortgagor to prove failure of considera¬ 
tion, by proving circumstances which would entitle 
him to go behind the settled account comprised in the 
mortgage and showing that the amount was not 
really due. [p. 215, col 2; p. 216, col. 1.] 

Tirumal Raju v. Pandla Mulhial Naidu, 9 Ind. Cas. 
289; 35 M. 114; (1911) I M. W. N. 113; 9 M. L. T. 286; 

21 M. L ,T. 169, followed. 

It is open to a mortgagor to shew that there has 
been an actual failure of consideration in respect 
of a part and that the mortgage is only good for the 
balance, [p. 216, col. 1.] 

Chinnayya Rawutan v. Chidambaram Chctfi, 2 M. 
212; 5 Ind. Jur. 356; 1 Ind Dec. (n r.) 4J9: Tirumal 
Raju v. Pandla Muthial Naidu, 9 Ii.d. Cas. 289; 35 M. 
114; (1911) 1 M. W. N. 113; 9 M. L. T. 286,21 M. L. 

J. 169, followed. 

An attaching creditor can question the correctness 
of tlie whole account on which a mortgage of the 
attached property is founded, [p. 216, col. 1.] 

Rajani Kumar Dass v. Qaur Kishore Shaha, 35 C. 
1051; 7 C. L. J. 586; 12 C. W. N. 761, followed. 

Where the transfer of interest in immoveable pro¬ 
perty is by way of security only, there is no princi¬ 
ple which gives the consideration for the mortgage 
a position higher than that of an ordinary bond debt. 
Where an obligor can under certain circumstance go 
behind a settled account, he is equally entitled to 
plead that the consideration based on that account 
had never been received, [p. 216, col 1.] 
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In Appeal Sam Nos. 173 and 1S2 op 1910. The learned Judges expressly say that a 


Appeals against the decrees of the District 
Court, North Arcot, in Original Suit No 34 
of 1907 and No. 12 of 1908. 

Mr. L. A. Govindaraghava Aiyar , for the 

Appellant. 

Messrs. S. Gopalasami Aiyangar , (J. V. 
Ananthakrishna Aiyar and N. Rajagopala - 
chariar , for the Respondents. 

In Appeals Nos. 356 of 1913 and 48 and 

311 of 19. 4. 

Appeals against the decrees of the Court of 
the Subordinate Judge, North Arcot, in 
Original Suits Nos. 95, 18 and 86 of 1911. 

Mr. L. A. Govindaraghava Aiyar , for the 

Appellant. 

The Hon’ble Mr. T. RangacharLar , Messrs. 
K.V.L. Narasimham,S. Gopalaswarni Aiyangar, 
0. V. Ananthakrishna Aiyar , K. Bashyam 
Aiyangar , P. Vcnkntaramana Rao , T. 
Pattabhirama Aiyar , N. Chandrasekara Aiyar , 
A. Venkatarayaliah , Short Be ices Sr Go ., 
f Parameswara Aiyar , C. P. Ramaswami 
Aiyar , A. Duraiswami Aiyar and K. C. 
Desikachariar , for the Respondents. 

Appeals Nos. 173 and 182 of 1910 coming 
on for hearing on the 7th March 1913, the 
Court (Miller and Sadasiva Aiyar, JJ. ) deli- 
vered the following 


separate suit, and not execution proceedings, 

should be resorted to for the decision of the 
question. 

There is no reason why issue No. IT should 
not be decided in this suit. We, therefore, 
direct the District Judge to return findings 
on the 2nd, 3rd and 4th issues. 

In Appeal No. 173 of 1910, a finding is 
required only on the 2 nd issue for the same 
reasons. 

In both appeals fresh evidence may be 
taken on the issues on which findings are 
required. 

The findings should be submitted within 
six months from this date and seven days will 
be allowed for filing objections. 

Even if the District Judge’s finding is 
against the custom alleged, he should never¬ 
theless return findings on the other questions 
also on the assumption that the custom is 
proved. 

In compliance with the order contained in 
the above judgment, the District Judge of 
North Arcot submitted a finding to the effect 
that the Karvetnagar Estate was not in¬ 
alienable either by reason of its tenure 
or the custom pleaded by the first defendant. 


JUDGMENT.—So far we have had argued 
only the question whether the District Judge 
was wrong in refusing to decide the ques¬ 
tion raised in issue No. 11. Ha has refused 
because on issue No. II (A) he held that 
the question could not be tried in the suit. 


He invoked the authority of Raja of 
Vizianagaram v. Dantivada CheUiah ( 1 ) which 

does not support him, if only for the reason 

that the restraint (if any) on alienation 

r \ C u °? ay ex,s * ) ln this cas ® is not imposed 
for the benefit of, and, therefore, cannot be 
waived by, the person desirous of making the 
alienations. 


Z * m ;*d Qr °i Karvetnagar v. Trustee of 7 
ma /° 1 V*V.° which reference is also mad( 
not a decision that the custom alleged, 
™*de out, is not sufficient to prevent 
nurtgagor’s successor from questior 
e validity, as against him, of the m 

(U 28 \f n sj lt i^ i x 8 r 8 I Ued 0n by the niortgai 
>i{ M * 8 b I* M. b. J. 468. 

i Ind. Cas. 18; 32 s\. 429; 19 M. L. J. 410. 


These appeals coming on for hearing after 
the return of the findings of the lower Court 
on the issues referred to it for trial, in Appeals 
Suits Nos. 173 and 182 of 19i0, in pursuance 
of the order of this Court, and having stood 
over for consideration till this day, the 
Court delivered the following 

JUDGMENT. 

Sadasiva Aiyar, J. — Thequestion common to 
all these appeals is, whether the Karvetnagar 
Estate is inalienable by virtue of its tenure 
or by a custom under which the zemindar for 
the time being is prohibited from alienating 
any portion of the estate, except for purposes 
for which the manager of a joint Hindu 
family (not the father) is entitled as such 
manager to make valid alienations of the 
joint family property. On this question, 

I might at once say that I agree with 
the judgment to be pronounced by my 
learned brother, As it was, however 


14 
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argued with great strenuousness and 

persistence by Mr. Govindaraghava Aiyar 
for the appellant, 1 deem it appropriate 
to express my views on this point in my 
own words. As regards inalienability by 
virtue of the tenure, as soon as the military 
tenure under which the properties were 
held was put an end to, about 120 years 
ago, that is, when the British Government 
granted the lands to the zemindar under 
a quite different tenure with express powers 
of alienation and after imposing a 
liability on the lands to be attached and sold 
in exection of decrees passed against the 
grantee, the restraint on alienation without 
the permission of the overlord came to an 
absolute end. The analogy of the incident 
of impartibility attaching to some estates 
is absolutely misleading Impartibility, 
according to the Privy Council decision in 
Sartai Kuari v. Deora j Kuari (3), leads 
logically to the existence of a power of 
alienability, and not to a rule of inalien¬ 
ability. 

Further, the custom of impartibility and 
of succession by a single owner are incidents 
attached not so much to the property 
held by a family as to the law governing 
that particular family (see Lord Macnaghten 
in the ( Udayarpalayam'scdiSe) Kachi Kaliyana 
Rengappa Kalakka Thola Udayar v. liachi Yuva 
Rengappa Kalakka Thola Udayar (4). At 
page 516 in that case, the following passages 
occur;— On the cession of the Carnatic, 
the British Government assured the Poligars, 
of whom the Poligar of Udayar was one, 
that they would enjoy every just and 
ascertained civil right, with a free exer¬ 
cise of the religious institutions and domestic 
usages of their ancestor .” One of the do¬ 
mestic usages, namely, succession according to 
rules of primogeniture was upheld in that 
case. In the case of zemindaris where 
succession by primogeniture prevails, 
though that domestic usage might have 
begun in the times when the head of the 
family was a military ruler and though 
that position had ceased at the time of 
the Permanent Settlement, the family law 

(3) 10 A. 272; 15 I. A. 51; 5 Sar. P. C. J. 139; 12 
Ind. Jur. 213; 6 Ind. Dec. (n. s.) 182 (P. C.). 

G) 28 M. 508; 8 Sar. P. C, J. 855; 2 C. L. J. 231; 

10 C. W. N. 95; 15 M. L. J. 312; 2 A. L. J.845; 7 Bom. 
L. R. 907; 1 M. L. T. 12; 32 I. A. 261 (P. C.) 


of succession by primogeniture was presum¬ 
ed to continue even afterwards. In short, 
it is a question of the family law of succes¬ 
sion, and such law was held applicable even 
in the case of families of certain Mussal- 
man zemindars, [See Mohammad Afzal 
Khan v. Ghulani Kasim Khan (5).] It is not 
really a question of succession to a particular 
property. It can never be argued that 
where portions of an impartible estate are 
alienated by a Zemindar governed by his 
family law of primogeniture to Hindus 
governed by the ordinary Hindu Law, 
succession to the portions so alienated is 
also governed by the law of primogeniture. 
If the proprietor of the Karvetnagar Estate 
was incapable by the custom of his family 
from alienating or binding by his debts 
any part thereof beyond his own lifetime, 
except under circumstances which would 
entitle the managing member of a joint 
family to do so, the enactment of section 4 
(1) of the Impartible Estates Act was 
superfluous so far as this estate was concern¬ 
ed. That the law of impartibility depends 
on the family custom of succession and 
noton the nature of the estate is also clear 
from the case of Durgadut Singh v. 
Maharaja Sir Rameshwar Singh Bahadur (6), 
which related to certain properties given to 
junior members of a Zemindari family 
for their maintenance. It was held in that 
case that it was proved that the family 
custom of primogenture and impartibility 
governed the succession to those properties 
also. (See pages 952 to 954*.) As remarked 
by that eminent Judge (West, J.) [see pages 
272-273 of Bhau Nanaji Utpat v. Sundra - 
bai (7 J ], In a good many cases, the question 
of family custom has been mixed up with that 
of the supposed impartible character of a 
raj or principality, and this has perhaps 
led to some little confusion in particular 
instances, but a careful examination of the 
oases will show that the special law of 
descent has usually been put by the 
Privy Council, as in the case of Neelkisto 

(5) 30 C. 843 at p. 862; 67 P. R. 1903; 112 P. L. R. 
1903; 8 C. W. N. 81; 5 Bom. L. R. 486; 30 I. A. 190; 3 
Sar. P. C. J. 455 (P. C.). 

(6) 4 Ind. Cas. 2; 36 C. 943; 13 C. W. N. 1013; 11 
Bom. L. R. 901; 6 M. L. T. 68; 10 C. L. J. 233; 6 A. 
L. J. 847; 19 M. L. J. 567; 36 I. A. 176. 

(7) 11 B. H. C. R. 249. 


* Pages of 36 V.--Ed. 
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Deb Burmono v. Beerchunder Thakoor ($), on the 
ground of ancient family custom whether the pro¬ 
perty was a raj or not. There are other oases 
like that of Ghirdharee Sing v. KoolahyJ, 
Sing (9), in which the fact that the estate 
was a raj was held not to involve the 
consequence that it was indivisible under a 
special law of inheritance applicable to that 
species of property; and generally it may 
be said that it is the family custom of 
descent, which, for juridical purposes, 
gives the property the character of a raj, and 
not anything in the estate itself, which deter¬ 
mines the rights of pretenders to it. In a case 
in 7 Bengal Sudder Dewani Adaulat Reports, 
page 195, it was ruled that on a property which 
had descended in cne family, according to a 
rule of primogeniture, undivided, passing 
to another family in which no special rule 
prevailed, it became partible according to 
the ordinary law. Thus viewed, all the numer¬ 
ous cases of property, regarded as impartible 
because partaking of the nature of a raj\ 
are instances of the effect which the highest 
Court has given to family customs diverging 
from and, therefore, in a sense repugnant or 
antagonistic to the general law.’ ‘The 
prevalence in any part of India of a 
special course of descent in a family, differ¬ 
ing from the ordinary course of descent 
in that place, of the property of people 
of that class or race, stands on the footing 
of usage or custom of the family.’ 
Soot endronath Roy v. Musamrnat Heeramonee 
Burmoneah (10).” In Rajkishen Singh 

v. Ramjoy Surma Mozoomdar (11) the 

following observations occur at page 

191: In the present case the estate was 
held directly from the Government, there 
being no intermediate lord. And it 

appears to their Lordships that, upon 
this settlement, any incidents of the old 
tenure, as a military jagir , requiring the 
render of services, if any suoh ever existed, 

,( 8 ) 12 M. 1. A. 523; 12 W. R. (P. C.) 21; 3 B. L. R. 

U . c.) 13; 2 Bar. P. C. J. 523; 2 Suth. P. C. J. 243; 2C 
E. R. 436. 

(9) 2 M. I. A. 344; 6 VV. R. (P. C.) 1; 1 Sar. P. C. J. 
-200; 1 Suth. P. C. J. 98; 18 E. R. 330. 

UO) 12 M. I. A. 81 at p. 91; 10 \V. R. 35 (P. C.); 1 B. 

o4o H ' (P> C,) 26; 2 Suth * P - C- J- 147; 2 Sar. P. C. J. 
372; 20 E. R. 271. 

(11) 1 C. 186; 19 W. It. 8; 3 Sar. P. C. J. 174; 8 M. 

L. J. 151; 2 Suth. P. C. J. 744; 1 lud. Dec. (N. a.) 119 

O.). 


were, as conditions of tenure, impliedly at 
an end; and that the Zemindari, so far as 
relates to tenure, was thenceforth held 
under the Government as an ordinary 
Zemindari free from any such conditions. 
The settlement would not, however, of itself, 
have operated to destroy a family usage regu¬ 
lating the manner of descent .It would not, 

of itself, affect an existing family custom ”. 
At page 195, their Lordships say that 

even the custom of impartiality could, 

without any violation of law, be put an 
end to by the conduct of the members 
of the family after the Permanent Settle¬ 
ment. They say: Their Lordships cannot 
lind any principle or authority for holding 
that in point of law a manner of descent 
of an ordinary estate, depending solely on 
family usage, may not be discontinued, 
so as to let in the ordinary law of succession. 
Such family usages are in their nature 
different from a territorial custom, which 
is the lex loci binding all persons within 
the local limits in which it prevails”. 
These passages show that even as regards 
the family usage of succession by primo¬ 
geniture, the family could revert to the 
ordinary law after the Permanent Settle¬ 
ment. As regards the question of in¬ 
alienability without the Sovereign’s sanction 
in case of military tenures, the reason for 
the restricted ownership ceasing as soon 
as the military service is dispensed with, 
the ordinary law governing impartible 
estates, involving the right of the holder 
of that estate to alienate at his pleasure 
(which follows from there being no co-par- 
cenary rights vested in the other members 
of the family) becomes at once applicable. 

In the Pittapuram case in Rama Krishna 
Rao v. Court of Wards (12), Mr. Mayne 
tried his best to argue that in the 
Madras Presidency, there was a speoial 
custom geverning the impartible estates 
which were once held by military rulers, 
which custom attached the incident of inalien¬ 
ability to those estates (except for purposes for 
which the Mitakshara family manager is 
entitled to alienate). Their Lordships, 
however, without even calling upon the 

(12) 22 M. 383 at p. 396; 1 Bom. L. R. 277; 3 0. 

W. N. 415; 26 I. A. 83; 7 Sar. F. C. J. 481; 9 M. L. J 
Sup. 1; 8 Ind. Dec. (n. ».) 276. 
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respondent s Counsel went through all the 
oases in Madras from the earliest case in 
hajii R<)iv 1 e neat a V iladry Roio v. Vutchavoy 
\ ehcataputty Raz v.13) and decided against 
the custom. It was very soon after this 
decision that the first temporary Act that 
preceded the Madras Impartible Estates 
Act was enacted. The evidence in this 
case, in my opinion, does not establish 
any custom of inalienability but indicates, 
on the other hand, that the ordinary law 
which vests the power of alienation in the 
Zemindar for the time being was followed 
by each successive Zsmindar, though the 
sou or the brother of a Zsmindar some¬ 
times claimed that the ordinary Mitakshara 
Law applied to the estate. He never 
suggested that any custom which was 
against the ordinary law as understood by 
him applied to the Zemindars. Their 
Lordships of the Privy Council say at 
page 396 that where a supposed custom 
has followed the ordinary law, as laid down 
by the Courts. though it was wrongly 
assumed to be the ordinary law, that 
supposed custom, which did not modify the 
understood general law and which had, 
therefore, not independently the force of 
law, cannot be recognised by Courts as a 
custom having the force of law, even after 
it is established that the supposed ordinary 
law which it was alleged to have followed 
was not the ordinary law. I, therefore, 
agree with the lower Court and with 
my learned brother that there was no 
Proof > °f a °y family usage having been 
consciously followed, which was considered 

to be a special custom at variance with the 
ordinary Hindu Law. 

ia f m tlle ar £ument based on 

Kxhibit VII series in which the word 

Tanaka « used, Aylin*, J., says in 

r '‘°! ap Ui v ' Sasanapuri Dali Seth 
04) that Exhibit A was intended by 
the parties to create a simple mortgage, 
i feel no doubt whatever. The word 

lanaka which is twice used in the 
operative portion of the document is to 
my mind conclusive. The learned District 
Judge says: The word 'Tanaka' is always 
used to denote a mortgage”, “in Brown’s 



(13) (1814) 3 Knapp. 21- 
(U) 22 lad. Gas 524; l L 
W". N. 270. 


12 E K. 554 
W. 9d at p. 97; 


(1314) 


Telugu Dictionary the only meanings given 
to the word Tanaka’ are (1) a mortgage, 
(2) an assignment of land revenue, the 
latter meaning being obviously inapplicable 
in the present case.” In Patte Muhamad v. 
Davood (15) Spencer and Kumaraswami 
Sasfcri, JJ., interpret the word ‘Tanaka’ 
occurring in the document in that case as 
mortgage. The interpretation sought to 
be put upon that word by Mr. Govindara^hava 
Aiyar, when it occurs in Exhibit VII 
series, namely, that it meant only an 
assignment of revenue and not a mortgage 
cannot, therefore, be sustained. Far from 
these documents supporting the learned 
Vakil’s argument that the Zemindar was 
disinclined to execute deeds of alienation 
intended to last beyond his lifetime, they 
support the conclusion that he treated 
the lands in his estate as his absolute 
property to be alienated according to his 
pleasure. 

The learned Vakil next relied strongly 
on the decision in the A'n mayanay ikanur 
case [tiivasubramania Naicker v. Kris'inamnial 
(lb)]. Even if certain observations of that 
decision have not got to be re considered 
in the light of the Privy Council decision 
in R im i Krishna Ran v. Court of Wards 
(12), the rule of succession applicable to 

was a quite exceptional 
Dayathipattam, and the 
in that case to show the 
estate held by each succeed¬ 
ing Zemindar was also of a very special 
character. The conclusion of fact arrived 
at in that case, in which the succession 
was not a succession governed by the 
ordinary rule of primogeniture and where 
the evidence showed that each succeeding 
Zemindar expressly admitted that his 
Dayadees were co parceners with him, cannot 
govern the consideration of the evidence 
in this case. Having thus dealt with the 
point common to all these cases, I shall 
now deal with the other particular 
questions arising in the appeals. 

Appeal No. 173 of 1910. 

In the suit out of which this appeal has 
arisen, the 1st defendant contends that the 

(15) 30 I ml. Ca 3 . 569; 18 M. L. T. 209; 29 M. L. J. 
525; (1915) M. W. N T . 852; 39 M. 1010. 

(1U) 18 M. 287; 5 M. L. J. 168 ; 6 lad. Doc. (\. a.) 
549. 


that Zemindari 
one, namely, 
evidence let in 
nature of the 
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mortgage-deed sued on has not been sup¬ 
ported by consideration in respect of five of 
the items of consideration mentioned therein. 
The first of these items is a sura of 
Rs, 6,617-6-5 due to the 1st and 2nd plaint¬ 
iffs’ father under a decree in Original Suit 
No. 1 of 1885 on the file of the District Court 
of North Arcot which was passed against 
the Zemindar. The amount of the decree-debt 
was Rs. 6,581-0-10 on the date of the decree 
(25th February 18851, the decree providing 
for subsequent interest. About seven months 
before the date of the mortgage sued on 
(14th November 1890) the receipt, Exhibit 
VI, (19th February 1890) for Rs. 2,500 

was filed in Court by the decree-holder. 
This sum of Rs. 2,500 covered a sum of 
Rs. 2,000 agreed to be paid to the decree- 
holder for the forbearance shown by him 
in not proceeding with the execution of the 
decree on a former occasion, that agree¬ 
ment not having had the Court’s sanction. 
Section 257 (A) of the old Civil Procedure 
Code was as follows:—Every agreement to 
give time for the satisfaction of a judg¬ 
ment-debt shall be void unless it is made 
for consideration and with the sanction of 
the Court which passed the decree and such 
Court deems the consideration to be under 
the circumstances reasonable’. “Any sum 
paid in contravention of the provisions of 
this section shall be applied to the satisfac¬ 
tion of the judgment-debt’*. I think these 
are imperative provisions and Rs 2,090, 
which has been admittedly paid under an 
agreement as consideration for grant of time 
(see Exhibits V and VI), ought to be treated 
as paid towards the decree. Out of the 
sum of Rs. 6,617-6-5, therefore, mentioned 
in Exhibit A, the sum of Rs. 2,000 and 
interest thereon at six per cent, per annum 
from date of Exhibit VI (19th February 
1^90) till date of suit bond (14th Novem¬ 
ber 1890) should be deducted in defendants’ 
favour. See also Venkata Subraniania Ayyar 
v. Koran Kannan Ahmnl (17). The mort¬ 
gage document is, however, good security 
for the balance of the decree amount L see 
Firumcil Raju v. Pandla Muthial Naidu (18)]. 
The objections as to the other four items 
were not seriously argued and I agree with 
the District Judge that those objections 

(17) 26 M. 1 (*; '2 M. L. .1. H3. 

(18) 9Tnd. Cas. 289 ; 35 M 11 4 ; (1911) 1 M W N. 
W’Si 9 W. L. T. 280; 21 M. L. J. 169. 


cannot be sustained. It was next objeoteJ 
to the decree as drawn up in the lower 
Court that even simple interest at 12 per 
cent, per annum from the date of default 
mentioned in Exhibit A is a penal rate, 
the original rate being six per cent. The 
provision in Exhibit A for compound interest 
at 12 per cent, from the dste of default 
is no doubt of a penal character, but I 
think the lower Court was justified in 
giving 12 per cent, simple interest from 
the date of default as a reasonable com¬ 
pensation for the breach of the contract to 
pay on the due date. Lastly, it was con¬ 
tended that the decree drawn up by the 
lower Court was wrong in form and might 
be construed as making the 1st defendant 
liable personally at once for the decree 
amount, as it begins by saying that “the 
Court doth order and decree that the de¬ 
fendants do pay plaintiffs”, etc. I think 
the decree ought to have followed the Form 
No. 4, Appendix I), of the Cede of Civil 
Procedure. The decree will be modified 
accordingly. 

I must here state that the 11th and 12th 
grounds in the memorandum of appeal, 
namely, that the District Judge ought not 
to have excluded the time during which 
the estate was under the Court of Wards 
in calculating the period of limitation (as 
regards the right to a decree for sale) and 
that the mortgage document lias not been 
proved were not argued before us and very 
properly, seeing that there is nothing in 
those contentions. In the result, the appeal 
is partially allowed, the amount due to the 
plaintiffs being calculated after deducting 
Rs. 2,000 and interest thereon at six per 
cent, for about nine months from the sum 
mentioned as principal in Exhibit A. As 
this is only a slight modification of the 
lower Court’s decree and as the mortgagee 
cannot be said to be guilty of dishonesty 
in claiming the whole sum mentioned in 
Exhibit A, 1 would order the appellant who 
failed on the principal contention as to 
“inalienability” to pay the respondents’ costs 
in this appeal which can also be added to 
the mortgage amount. The consideration of 
the question whether the plaintiffs would be 
entitled to remedy against other properties 
if, under clause (3) of Form No. 4, an 
application is made on the sale of mortgage 
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ed properties, is prematare and we express 
no opinion on it. 

Appeal No. 182 of 1910. 

The only question argued, when this appeal 
came up before this Court after submission 
of findings, is that the decree is not in proper 
form and might be construed as making the 
1st defendant personally liable in the first 
instance. Let the decree be drawn up in 
proper form as directed in the connected 
Appeal No. 173 of 1910. The appellant will 
pay the plaintiffs’ costs of the appeal. 

Appeal No. 311 of 1914. 

The suit out of which this appeal has arisen 
was brought 'by the sons of the usufructuary 
mortgagee who obtained the mortgage docu¬ 
ment Exhibit U from the then Zemindar 
cf Karvetnagar) to establish the plaintiffs’ 
right to enjoy the villages mentioned in item 
1 of the plaint schedule (including the forests 
and jungles in those villages) as part of the 
property usufructuarily mortgaged under 
Exhibit N and for a permanent injunction 
against the defendants, of whom the prin¬ 
cipal defendant is the 5th defendant (the 
minor Zemindar of Karvetnagar), from in¬ 
terfering with the plaintiffs’ enjoyment of the 
forests and jungles and of the produce there¬ 
from and for other minor reliefs. The 
special defence raised in this case is that the 
poramboke , waste and the forests attached 
to the villages of Pillaiyarkuppam and 
Kannikapuram were excluded from the 
usufructuary mortgage, that the forests and 
porambokes were not put in possession of 
the mortgagee (the plaintiffs’ father) and 
that they have been all along in the enjoy¬ 
ment of the Zemindar. Exhibit U mort¬ 
gages about one hundred villages, and it 
begins by saying that for the sum of 
Rs. 25,000 odd, the said one hundred villages 
with the hamlets, tanks, kasavis, channels, 
fruit trees, gardens, forests, forest porambok 
road-cess, etc., income, mountain and moun¬ 
tain leases are secured. Then it says that 
ninety-two villages of the one hundred vil¬ 
lages are secured without possession, while 
the remaining eight villages (including the 
two villages in dispute) are mortgaged 
usufructuarily. In the latter half of the 
document (which, 1 might say, has 

not been tianslated or printed for 

our use) the names of the villages are 


mentioned but the additions found in the 
first part, namely forests produce, etc., 
are not repeated. It was, therefore, argued 
that the forests and forest produce were 
intended to be excluded from the usufruct 
to be taken by the mortgages. I find 
myself unable to accept this argument, 
especially as it is expressly stated in the 
document that the mortgagee was to enjoy 
all the incomes realisable from the above eight 
villages, which include the two villages in 
dispute. I also agree with the lower Court 
that the evidence in the case establishes that 
though the Zemindar tried to let to others the 
produce of the forests in these two villages 
himself (the income from the said villages 
being comparatively trifling), the mortgagee 
was able to secure his possession of the 
produce by himself letting it to his own 
licensees. The lower Court’s decree declar¬ 
ing the plaintiffs’ right and securing future 
possession by injunction and granting the 
small amount of damages claimed was, 
therefore, right and this appeal is dismissed 
wdth costs. 

Appeal No. 356 of 1913. 

The 1st defendant (the minor Zemindar) 
is the appellant in this case. The only 
ground argued in this oase was the 14th 
ground besides, of course, the common 
ground of inalienability. That 14th ground 
is as follows: 

Admittedly there being no personal 
liability for the payment of the amount 
found due, the decree directing that the 
defendants do pay the plaintiffs the amount 
decreed is not sustainable in law”. For 
reasons given in Appeals Nos. 173 and 182 
of 1910, I would order the decree to be 
drawn up in the correct form, and it being 
admitted in this case that the personal 
liability is barred, the 3rd clause of form 
No. 4, Appendix D, need not be produced in 
the decree in this case. 

Appeal No. 48 of 1914. 

The suit out of which this appeal has 
arisen w’as brought on a mortgage document 
marked as Exhibit FF on remand and is 
dated 8th June 1894 and was executed 
by the then Zemindar in favour of G. 
Gurusawamayya and E. Saravana Pillai, 
who were employed under him as zemindari 
servants and agents (Manager and Deputy 
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Manager of the zemindar). In order to 
protect himself from his creditors, the 
zemindar had executed a nominal lease of 
about 106 villages in favour of these two 
mortgagees in January 1890 under Exhibit 
XX1Y. The lease was a purely benami 
transaction and the nominal lessees were 
(as I said) his servants and chief officers 
who had, as such, to make collections from 
the tenants cultivating the lands in the 
villages, to pay the peishcush of Rs. 12,000 
to Government and to account to the zemindar 
for the balance. In order to keep up 
the appearance of a real lease, these 
agents had sometimes to pay the peishcuth 
of Rs. 12,000 due to Government even before 
collections to that extent had been made 
and to recoup themselves out of the collec¬ 
tions afterwards made. The mortgage docu¬ 
ment sued on (Exhibit FF) was executed 
for Rs. 54,763-12-11. Out of this amount, 
I find from the account statement Exhibit 
XXV that Rs. 16,544-15-1 was connected 
with this nominal ijara transaction. Out 
of that sum Rs. 16,541-15 1 again, 
Rs. 13,478-5-9 appears to be the principal 
amount alleged to he due on the 
accouuts as between the zemindar and his 
agents in respect of the management of the 
106 villages (see page 202 of the printed 
paper), the remaining Rs. 3,066-9 4 being 
charged as interest The zemindar (2nd 
defendant in this suit) contended in his 
written statement, paragraph 7, as follows:— 
The said Gurusawmiah and Saravana 
Pillai occupied fiduciary position towards the 
late Raja Bommaraja Bahadur in respect 
of the said lease of 106 villages and the 
amounts realized thereunder. This defend¬ 
ant submits that the 9uit mortgage-deed was 
executed on the basis of the accounts out¬ 
standing between the said Raja Bommaraja 
Bahadur Varu and the said Gurusawmiah 
and Saravana Pillai. If only the true state 
of accounts had been disclosed to the said 
Raja Bommaraja Bahadur inclusive of those 
relating to the said lease as it was their duty 
to have done, the amount payable, if 
any at all, would have been considerably 
less than the amount for which the mort¬ 
gage-deed was executed and to the extent 
of this diffeience, as shown in the schedule 
hereto, the mortgage deed had no considera¬ 
tion.” On this plea, the question was 
raised generally whether the suit mort¬ 


gage-deed was not supported by consider¬ 
ation. The zemindar s contention was that 
far from Rs. 13,000 principal plus Rs. 3,000 
odd (interest), total Rs. 16,000 odd, having 
been due on the date of Exhibit FF to the 
two mortgagees, on a calculation of receipts 
and expenditure relating to the 106 villages, 
Rs. 38,641-9-0 would be found to have 
been then due by the said agents to the 
Rajah in the matter of the receipts from 
the above ijara villages, which the agents 
failed to account to the zemindar , and that 
there was, therefore, want of consideration 
for the plaint mortgage-deed to the extent 
of the Rs. 16,00) and odd entered in the 
statement Exhibit XXV, which was the 
basis of Exhibit FF. Though in the written 
statement it is contended that the whole 
of the difference of Rs. 50,000 and odd 
between the statement of accounts in Ex¬ 
hibit XX\ and the statement of accounts 
attached to the written statement should be 
deducted from the consideration of Exhibit 

FF, it is quite clear that the 2nd defendant 

could attack the consideration for the mort¬ 
gage-deed only in respect of the Rs. 16,000 
and odd mentioned in it as part of 
its consideration. The learned Subordinate 
Judge refused to go into this question of 
partial failure of consideration, on the ground 
that if complete and true accounts had not 
been rendered by the mortgagees on the 
date of Exhibit FF in the matter of the 
ijara transaction, that was a separate trans- • 
action that a separate suit for account 
should be brought by the 2nd defendant 
and that he could not be allowed to raise 
it as a defence to the suit on the mortgage 
bond Exhibit FF. I am unable to accept 
as sound the above reasoning of the learned 
Subordinate Judge. Here were two con¬ 
fidential agents obtaining a mortgage-deed 
from their principal not only for amounts 
due to them on other loan transactions but 
also on account of a debt of Rs. 16,000 and 
odd alleged to be due to them for principal 
and interest in the matter of their manage¬ 
ment of 106 villages nominally leased tothem. 
They were in a fiduciary position with 
regard to all sums of money received by 
them from the estate and were bound to render 
accounts. If they falsely represented that 
on the balance of the account the sum of 
Rs. 16,000 was due to them, then the Zemin¬ 
dar would be entitled to have the account 
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re-opened in a suit against, them. Does 
the fact that the amount has become 
the consideration for a mortgage prevent 
the raising of this defence in a suit by the 
mortgagees? There is no doubt that it is 
open to a mortgagor to show that there 
has been an actual failure of consideration 
in respect of part of the consideration and 
that the mortgage is good for the balance 
[Chinnuyya Rawutan v. Chidambaram Chetti 

(19) and Tirumal Rajji v. Pandla Vuthial 
Naidu (IS 1 ]; it is also clear that an attach¬ 
ing creditor can question the correctness of 
the whole account on which a mortgage 
of the attached property is founded [vide, 
Rajani Kumar Bass v. Gaur Kishcre Shaha 

(20) ]. There seems to b \ therefore, no 
principle which gives the consideration for 
a mortgage a position any higher than that 
of an ordinary bond debt, the transfer of 
interest being by way of security only. It 
follows, therefore, that if circumstances are 
proved which would entitle an obligor to 
go behind a settled account, he is equal¬ 
ly entitled to plead that the considera¬ 
tion based on that account has never been 
received. 

The lower Court ought, therefore, to have 
allowed evidence to be adduced on the ques¬ 
tion of failure of consideration for Exhibit 
FF in respect of this Rs. 16,COO odd, and 
is now directed to take evidence adduced 
on both sides on this question and submit 
its findings within four months from the 

* 

receipt of records. Ten days will be allowed 
for filing objections. 

Napiek, J.— These are appeals in Original 
Suits Nos. 34 of 1907 and 12 of J 90S in 
the District Court of North Arcot and 
Original Suit No. 18 of 1H1, Original 
Suit No. 86 of 1911 and Original Suit No. 
95 of 1911 in the Court of the Subordinate 
Judge of North Arcot. Appeals Nos. 173 
and 182 of 1910 come before us on return 
of the finding; the other three are heard now 
for the first time. The issue on which 
the finding was called for is the same as 
one of the issues framed in the other 
three suits and it is with that issue that 
I propose to deal. The issue is as follows: — 


(19) 2 M. 212; 5 Ind. Jur. 356; l Ind. Dec. (n. s.) 
119. 

(£0) 35 C. 1051; 7 C. L. J. 586; 12 C W. N. 761. 


Whether the Karvetnagar Estate is inalien¬ 
able by virtue of its tenure cr the ous’om 
pleaded. The custom pleaded is as follows:— 
“inalienability except for purposes for 
which the manager of a joint Hindu family 
can, as such manager, alienate joint family 
property.” With regard to the tenure there 
is no dispute. The zemindar was originally 
a semi-independent Poligar holding an im¬ 
partible raj on the terms of paying an annual 
tribute to the Nawab of Arcot and supplying 
a military force. There is no doubt that 
the Poligar was originally a petty chieftain 
who gradually improved his position, so his 
origin is different to that of other classes 
of zemindars who were in many cases mere 
tax-collectors for the ruling power. In 
the year 1792 the East India Company 
took over the control of the dominions of 
the Poligars of Venkatagiri, Kalahasti and 
Bommarajapalayam (the earlier name of 
Karvetnagr. ) from the Nawab under treaty 
with him, and by a later treaty of 1801 
these semi-indeperdent kingdoms became 
merged in British territory, losing their 
quality of raj. A year later in 1802 the 
Poligars became zemindars and sanads were 
issued to them. The history of these pro¬ 
ceedings and the nature of the settlement 
made at that time has been fully explained 

in Appeal No. 62 of 1913 reported as 
Secretary <-f State v. Rajah of Venkatagiri (21). 
It is sufficient to say that the settlement 
was based on the commutation of service 
and military tribute and not on the re¬ 
venue of the raj and that the sanad shows 
material divergence from the ordinary sanad 
in consequence. 

Mr. Govindaraghava Aiyar who represents 
the present zemindar in all these suits 
admits that there was, during the peroid 
when the Poligar was semi-independent 
under the Nawab, a condition arising out 
of the tenure which forbade alienation 
either of the whole or any part of the 
raj without the sanction of the Nawab, 
the overlord. But he contends that there 
was in addition a custom of inalienability 
as pleaded and that that custom remained 
in existence after the treaty of 1801 and 
after the Permanent Settlement of 1802 
and has continued to the present time. 

(21) ?5 Ind. Cos. 266; 31 M. L. J. 97; (1916) 2 M, 
W. N. 96; 4 L. W. 133; 20 M. L. T- 284. 
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He seeks to fortify his argument as to 

the possibility of the existence of the 
custom concurrent with the inahenabil y 
owing to tenure by the analogy 
custom on which impartiality is base<L 
And he has invited our attention to a 
long series of cases which, he contends, 
support the proposition that impartihili^ y 
of either a raj or an estate is linked with 
the tenure and enures after the alteration 
of the tenure. He has accordingly examined 
the decisions in Naragunty Lutcnmeedaca 
v. Vengama Naidoo (22), Katama AVcW v. 
Rajah of Shivagunga (231, Baboo Beer er 
Sahee v. Maharajah Blender Berta b Sahee. 

(24) , Collector of Trichinopoly v. 

(25) , Mutia Vaduganadha Tevar v. Dora 
Tevar (26), U-llik rjana v. Burga (2,), (the 
Udayarpala yam case) Kachi Yuva Rangappa 
kZZ Thola Udayar v. Kachi Kalyana 
Rangappa Kalakka Thola Ldayar (2b), the 
Ramnad case (29), (the Udayarpalayam case) 

Kachi Kaliyana Rengappa * 

Udayar v. Kachi Yuva Rengappa KJakka UMa 
Udayar (4), Ram Nundun Singh v Janki Koer 

Kh,n (5) quoting tl» w h « 

relies on for his contentions. On the other 

side it is contended by Mr. Rangaeliary 

that impartiality arises out of * 

custom as to succession, no imparti- 

and that, therefore, the custom ^ 

baity may well continue after the change 
rf U„„., but th.t tb. Pt»bib,t.» * 

alienation without the sanction of the ove 

lord arises solely out of the tenure, 
no family oustom could have existed 
by side with that prohibition and that 


(22) 9 M. I. A .66..1W.R.(P.O.)f,lButh. P. C. 
J. 460 ; 1 Sar. P. C. 3 826; ’9 E. K CG6 p 

(23i 9 M. I. A. 539; 2 W. R q (P ^' 

0. J. 520; 2 Sar. P. C Q J , V R (P C ) Rb 2 Suth. P. 0. 

(24) 12 M. I. A. 1; 9 W. tt. u ’ ‘ ’ 

J. 114; 2 Sar. P. 0. J. »48; |° J R 358; 14 B. L. R. 

(25) 1 I. A. 282at p. 293; 21 W. • p c . 

115; 5 M. H. C. R. 303; 7 Mad. Jar. 1HU, a * 

J. 318 (P. C.). a p C J 239; 5 Ind. 

(26) 8r.A.99;3M.290;4SanP c C..l. 

Jur. 438; 1 Ind. Dec. (N. a.) 757 ( • j 647 . 4 

(271 13 M. 406; 17 I. A. 134, 5 bar. r. 

Ind. Dec. (n. s.l 995. 

(28) 24 M. 562; 11 M. L. J- 

(29) 24 M.613 note. w N 57; 178 P. 

(SO) 29 C. B28; 29 I. A. 178; 7 0. *■ ^ (p 0) . 

R, 1902; 4 Bom. L. R.664^ 8 Bar. 


/ • 

when the prohibition was removed, the 
ordinary right of alienation came into 

existence. . • „ 

I do not think it necessary to examine 

the accuracy of these alternate contentions 
because undoubtedly Mr. Gov.ndaraghava 
Aiyar has been unable to prove the exist¬ 
ence of any such custom prior to the 
cession by any evidence whatsoever. We must 
begin to seek this custom in the history 
of the dealings with this estate by the 
zemindars after the date of the Permanent 
Settlement. Now it is perfectly obvious 
why the claim of custom is put forward 
in the form of which Mr. Gov.ndaraghava 
Aiyar contends for. It is well known that 
prior to the decision of the Privy Council 
in Sartaj Kuari v. Deoraj Knar, ' 3) the view 
was taken in the Courts of this Presidency 
that after the Permanent Settlement these 
impartible estates were inalienable except 
for certain purposes. The basis of this 
doctrine has shifted during the history of 
decisions, a fact which was pointed out 
and relied on by the Privy Council in 
the Pittapur case, Rama Krishna Rao v. 
C,,urt of Ward .s- (12), when the Board finally 
negatived the contention. Undoubtedly, 
the decision in Sarta, Kuan v. Deoraj 
Kuari (3) was unwelcome to the Courts 
of this Presidency and an attempt was 
, ; n Court of Wards v. Venkata Surya 

Zhipati Ramakrishna Rao befo ™ th ® 

HiS '£ rt /lw* 7l2) ’before the 

^ A f 


v (.-ouri . ,• 

Privy Council, to different,ate the impart.- 

bio estates in this Presidency from those 

governed by the decision in Sar(u, Kuan 

V Deoraj Kuari (3) on the ground of a 

territorial custom. That plea failed and 

consequence the Legislature intervened with 

the Impartible Estates Act, II of 1J04. 
Now the attempt is renewed on the basis 
of the family custom pleaded here based 

in Sartaj Kuari V. Deoraj Kuan (3). 
“ T h e inalienability of the estate depends 
op on custom, which must be proved, 
or it may be in some cases, upon the 
nature of the tenure”. Mr. Govindaraghava 


(:il) 20 M. 107 at p. 181; 0 M. J. 218; 7 Ind. J)eQ. 

(N. s.) \ 
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Aiyar has argued that the Permanent Settle¬ 
ment was not intended to alter the tenure 
or the custom, as Government were not 
seeking revenue hut only seeking to disarm 
the Poligars, and he relies on the decisions 
in Baboo Beer Pertah Sahae v. Maharajah 
Raj end er Pertah Sahee (24), (the Udayar- 
palayam case) Kachi Yuva Rangappa Kalakka 
lhola I dayar v. Kachi Kalyana Rangappa 
Kalakka Thola Udayar « 2S » and (the Udayar . 
pal ay a m case) Kachi haliyana Rcngappa 
Kalakka Thola Udayar v. Kachi Yuv i Rangappa 
Kalakka lhola l dayar (4), for the proposi¬ 
tion that although it was undoubtedly open to 
the British Government to make any alter¬ 
ation it chose in the nature of the tenure, it 
must be shown affirmatively that they in¬ 
tended to do so at the time. It may be 
doubted whether this proposition is an 
accurate statement of the law since the deci¬ 
sion of the Privy Council in Secretary of State 
v. Bai Rajbai (32). It is there held that the 
conditions of the tenure prior to cession 
cannot be presumed to have continued and 
that it rested on the claimant lo show that 
the manner in which the estate has been 
treated by the British Government indicated 
that Government intended to preserve the 
prior incidents [vide Seshachala CJietty v. Para 
Chinnasami (33)J. But even if this proposition 
is sound, it is difficult to see how it could help 
the mortgagor. We are referred to the 
sanad Exhibit II (a), and it is argued that 
Article 7 only relieved the Zemindar of a 
disability but did not otherwise alter the 
tenure. The tenure was, however, in fact 
altered, the military service, the foundation 
of the tenure, being dispensed with; and as 
there is no evidence of a custom of ’ inalien¬ 
ability other than that arising out of the 
tenure, there is no material on which a Court 
could decide that the alleged custom conti 
nued It is contended by Mr. Rangaohary 
that the sanad shows clearly that the condi¬ 
tion of inalienability was removed and in¬ 
tentionally removed, because its ratianale had 
ceased with the abolition of the service 
As put by my learned brother in the course 


(- 2 ) 30 Inti. Cas. 303 ; 42 I. A. 229 - 19 C \V v 
1087 ; )3 A L. J. 953 ; >,. \ V . X .’ 56 g. \ * 

J. 242; IS M L T. 179, 2 L W. 731; 17 horn t 
730; 39 B. 625; 23 C. L. J. 1 (P. C ) 

(33) 40 Ind. Cas. 909; 32 il. L. J, Sup. I; 40 M. 410 


of the argument, “Thera; was inalienable 
without the sanction of the ruling power: 
By the sanad the sanction was given.” The 
sanad recites the removal of the military 
service, the obligation to furnish troops and 
maintain forts and garrisons, and the com- 
mutation of that duty for an equivalent 
to he paid in money. Article 7 reads as 
follows:— \ou shall be at full liberty to 
transfer without the previous consent of 
Government, or of any other authority, to 
whomsoever you may think proper either 

? sa ^ e ’ nr otherwise, your proprietary 
right in the whole or any part of your 
zemindar/ and such transfers shall he valid 
provided that they he not repugnant to the 
Muhammadan or Hindu Laws or to the 
Regulations of the British Government.” 

Article >: Tour zemindari will he 

liable to be sold either wholly or in part in 
satisfaction of a decree of Court.” 

Article 10: ‘ Although you will have free 

right and liberty to transfer, by sale, gift or 
otherwise, any part of your zemindari not 
repugnant to the Regulations of Government, 
yet it shall not he competent for you to form 
'iny part of your land into a separate estate 
unless the public assessment amounts to the 
annual sum of 5.0 star pagodas.” 

Mr. Rangachary co, tends that these 

articles indicate the removal of the necessity 
for sanction. Mr. Govindaraghava Aiyar 
argues, contra that the words in Articles 7, 
baing only a reproduction of paragraph 8 
ot the Regulation and being inserted in sanads 
to all Zemindars, cannot have special refer- 
ence to the sanction, and he calls in aid the 
anguage of Article 2 where it is stated that 
the military service is commoted for an 
equivalent to be paid in money “by you and 
your posterity ” With regard to Mr. Govinda¬ 
raghava Aiyar’s tirst contention it may be 
that m other zemindaris dealt with in 
identical language there had not been a 
prohibition against alienation without sanc- 
tion, but in my opinion, that cannot limit the 
effect of the words. Bearing in mind that 
this «as the creation of an ‘estate in land’ 

111 substitution for an existing raj and 
applying the principle that it is entirely 
within the province of Government to create 
conditions on which the estate is to be held, 
it is to my mind impossible to contend suo- 
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cessfully that these words did not create a 
new estate with the incidence of alienability 
for the benefit of the Zemindar It is true 
that the Sndder Adaulat Court had at differ- 
ent times construed the sanad as creating an 
estate analogous to an estate-tail or as a settle¬ 
ment on the zemindar for life with remainder 

to his heirs and successors in perpetuity L vide 
the history of these decisions set out in the 
iudgment of the Boardin Rama Krishna Rao v. 
Court of Wards (12)]. But those views were 
subsequently abandoned and have been declared 
by the Privy Council to be unsound As to 
his contention on Article 2 it is sufficient to 
point out that those words did not create an 
‘estate’ and that they must be read with 
Article 15, under which the Zemindar is 
“authorised and empowered to hold in 
perpetuity and his heirs, successors and 
assigns at the permanent assessment herein 
named the zemindari of Bommarajapalayam . 
Mr. Govindaraghava Aiyar further argued 
that the rights of the Pol.gars had been 
recognised in the treaty and could not be 

out down by the language of . the sana f fi 
With regard to this, the answer is that the 
short period of a few months between those t wo 

events is not sufficient to create new rights 

and that the Regulation passed in 1SJ- 
prior to the sanad contains the, same words 
There still remain the words provided that 
each transfers shall not be repugnant to the 
Hindu Laws.” No argument has been 
addressed to us by either side on these words 
but it is to be noted that since the decision in 
Rama Krishna Rom v. Court of Wards { 12), 
must be held that an absolute power of aliena- 
tion is in accordance with the Hindu Laws. 
There is indeed no reservation of custom in 
the sanad or in paragraph 8 of the Regulation 
and for this reason, I should be strong y 
inclined to doubt whether the Court could 
take into consideration any custom P rlor 
the cession. But as 1 have held no such 

custom was proved, there is no necessity 

decide this point. 


Coming now to the history of the zemindari 
after the settlement, we have to see whether 
the alleged custom is made out 1 he first 
difficulty in the way of the appellant is this. 
Up till the decision in Sartaj Kuan v. peora; 
Kuari (3), it was held by the Courts of this 
Presidency that an impartible zemindari was 
inalienable exoept for speoial reasons, 1 he 


p-oposition is stated in Pareyasami v. 
Saluckai Tevar (34) as follows at page 177, 
speaking of the Palayaput of Padamathur, an 
ancient impartible zemindari-. We think 
that the zemindar should be regarded as 
possessing only the qualified powers of disposi- 
tion of a member of a joint family with such 
farther powers, or it may be with such 
restrictions, as spring from the peculiar 
character of his ownership and that these 
powers fall short of a right of absolute 
alienation of the estate”. The language used 
in Bhavanamma (ram v. Uamasarm bam too;, 
the date of which is 1881, is as follows:- 
“Assuming, therefore, that the zemindari ot 
Devarakota is an impartibleestate belonging to 
a joint Hindu family, descending to a single 
heir at a time to the exclusion of the rest of the 
family that tbe Zemindar for the time being 
is not competent to bind his successors by a 
permanent grant of property forming part of 
his estate, and that an alienation made by him 
in circumstances which would not ordinarily 
render it binding on a joint Hindu family 
could notenure beyond the grantors life 
the question for decision is whether the grant 

now in dispute ceased to be in foroe on the 

death of the late zemindar." On these deci¬ 
sions, the law, as understood then, was practi¬ 
cally what is contended for now as arising 
by custom. Is it possible for a custom to 
exist which is in accordance with the law 
as then understood? It has been held by a 
Benoh of this Court in Sivasubramama Naicker 
v Krishnammal (16) that such a custom can 
be proved. But I doubt whether this view is 
good law in the faoe of the language used by 
the Privy Council in Rama Krishna Rao v. 
Court of Wards (12). There Mr. Mayne was 
contending for a territorial custom and their 

Lordships use the following language: the 

supposed custom followed the law.The 

custom now relied upon did not modify the 
law. It had no foroe independently of the 
law.” It is difficult to see how a praotioe in 
accordance with law can be relied on as a 
custom, for the essence of a custom is in its 
being some speoial usage modifying the law. 
If this argument is sound, the whole of 
Mr. Govindaraghava Aiyar’s case on oustom 


(34) 8 M. H. C. R. 157. 

(35) 4 M. 193; 1 Ind. Dec. (n. s.) 969, 
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must go, for it was only in 1899 that the 
right of free alienation was definitely laid 
down by the Privy Council and the old law 
declared to be bad. 

I will, however, deal with the evidence 
that has been put before us to establish 
this custom. The references to the Exhibits 
are taken from the printed papers in Appeal 
No. 48. The question is whether there has 
been established a custom of non-alienation 
except for purposes binding on the family. 
Before dealing with the evidence, it is well 
to note that Mr. Rargachnry for the defend¬ 
ants, in answer to a question put to him 
from the Bench, stated his contention as to 
the effect of the evidence to be this: That 
each Zemindar in succession ignored the 
law' as then undoubtedly supposed and treated 
the Zemindari as alienable by him to what¬ 
ever extent he chose. Mr. Govindaraghava 
Aiyar has invited our attention to various 
documents such as resumptions of in m, 
correspondence between the Zemindar and the 
Collector, protests by the members of the 
Zemindar’s family, statements by the Zemin¬ 
dar himself, etc., as supporting the supposed 
custom and we have carefully examined all 
these documents. Exhibit VII series are 
relied on to show that where he assigned 
the revenues, he did not mortgage the estates 
themselves and only assigned the revenues 
for his own life. Exhibit VII is translated 
as follows:—“The two villages of Samanta- 
vada and Aravasi are mortgaged for the 
payment;” but it is contended that the word 
used is “Tanaka” and that it does not mean 
mortgage. We are informed by the Bench 
clerk and a reference to the dictionaries 
supports the view, that the woid “Tanaka” 
does convey the idea of security on the pro- 
perty, and it is certainly to be noted that 
there is nothing in any of these documents 
to suggest that the security was only to 
enure for the lifetime of the grantor. The 
fact that there was no power of sale inserted 
in the document is no argument, because 
powers of sale are not usually inserted into 
mortgages. He next relies on a series of 
letters. The first is Exhibit XIIo, from 
the Zemindar to the Collector in 1842. It 
has reference to an inam granted by 

the Zemindar’s predecessor which the 
Zemindar has resumed. It refeis to the 
inam as being contrary to custom, On exr- 


m i ii at ion of the letter, ft appears that the 
Zamindar was complaining of the grant of 
a thriving and populous village on a per- 
manent lease for very small beiiz, which, he 
says, is contrary to the custom, or more accu¬ 
rately, contrary to the usual regulations. This 
complaint appears in three places in the 
letter. There is no suggestion that according 
to the custom of the family, there is no 
power to grant any inam except for neces- 
sary purposes. The next is also a letter to 
the Collector of the same year with reference 
to a kattubadi amara inam , which the 
Zemindar claims to have the ri.ht to resume, 
there is no plea of the alleged custom and 
it is admitted that inams of this class can 
be resumed at will. The next is in 1848 
and has reference to a choultry inam. Here 
the Zemindar puts forward the olaim: “Even 
if our predecessors had the right to give it 
out of the income, it can hold good only 
for their lifetime, but we, the reversioners, 
are not bound by such grants.” The letter 
though signed by the Zemindar, is obviously 
drafted by a lawyer and on a careful analysis 
it is clear that he relies on his right to 
redeem after the Zemindar’s death, not on 
any family custom, but on the language of 
the sanado, the decrees of the Courts and 
the acts of the Legislature. A part of the 
letter is taken up with the contention that 
the right of resumption is vested in the 
Zemindar and not in Government, a position 
that has quite lately been upheld by 

this Court in Secretary of State v 

Rajah of Venkatagiri (21). The next 
is Exhibit IX. There the Zemindar does 
obiect to the grants of the inams which are 
contrary to the Hindu Law and the Laws and 
adverse to reversionary heirs.” He does not 
say contrary to the family custom”, and he 
complains that the grants were made without 
considering the difficulties that would ensue. 
The letter ends by the claim to resume as 
the Brahmins have “behaved meanly”. It 
is difficult to see how this can be put forward 
as evidence of the custom, for if he thought 
the alienation to be contrary to the Hindu 
Law, he was only expressing the view 
then taken by the Courts. Exhibit VI, 
which is in the year 1859, is a protest 
sent to the Zemindar, Venkata Perumal 
ICiju, by his younger brother and the gist 
of the v. hole complaint is that the estate 
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is ancestral and net the self-acquired pro- 
perty of the Zemindar, that he is a co¬ 
parcener entitled to a share and that the 
Zamindar has no right to alienate the estate 
for his debts. Here, again, there is no 
word about custom. He makes an extrava¬ 
gant olaim of a right to partition and bases 
his objection to the alienations oil that. 
The next is Exhibit XV of 1881 written 
by the son to the then Zamindar complaining 
of the debts and alienations. It is a long, 
rambling document and nowhere contains 
any reference to the supposed custom. The 
next series of documents are orders ^ on 
petitions connected with the inains. They 
assert the power of resumption but nowhere 
deny the right of the Zemindar’s predecessors 
to grant. Much reliance is placed on Ex¬ 
hibit XIV as being a recognition of the 
sons’ right. It is an agreement entered 
into in 1879 between Venkata Perumal 
Raju, the then Zemindar, and his son 
Bommaraju, under which he binds himself 
not to contract new debts except such as 
are contracted for lawful purposes and are 
necessary in the interests of the Samastha- 
nam. He also agrees to discharge the debts 

of the son to the extent of Rs. 17,000, t le 
son undertaking not to borrow anything 
more, and the son agrees to join with him 
in a bond for the purpose of borrowing a 
lakh of rupees for paying peisheush. Mr. 
Govindaraghava Aiyar strongly relies on 
this as evidence of the custom. But apart 
from the initial difficulty that it gives effect 
to what was supposed then to be the law, 
there is this answer, namely, that at that 
time, the estate was largely involved and 
the creditors, knowing the law as then 
understood, were very naturally insisting 
on the son of the Zamindar joining in 
future alienations. The fact that the e tate 
was heavily involved is shown by Exhibit 
Xllla, a letter written by the son after 
his father’s death, in which he states that 
there was a debt of sixty lakhs and he 
there complains that the creditors were 
compelling his father that he (the son) too 
should sign the bonds and states that out 
of respeot he had to do so. So far roni 
proving that the father and the son recognis¬ 
ed the existence of the family custom, it 
shows that for the purpose of getting his 
owu debta paid, he had beou compelled to 


join his father in executing mortgages for 
further advances because the creditoi s 
insisted on it. Evidence that such mort¬ 
gages were executed by both jointly is afford¬ 
ed by Exhibits L), F, VIII, etc. We then 
cime down to the year 1894, Exhibit XXIII, 
the plaint in a suit against the then 
Zamindar by his son claiming that the 
father had no right of alienation beyond 
his lifetime. Here, it seems to me, we got 
for the first time the allegation that by 
custom and by nature of the tenure, the 
said Zemindari is inalienable. Now giving 
all due weight to all the above documents 
and even assuming that from time to time 
the brother or son of the then Zemindar set 
up a custom, it cannot, in my opinion, assist 
the appellant in the slightest degree, and 
for this reason, namely, that each Zemindar 
on inheritance from his father continued 
his father’s practices and never recognised 
any limit to his own power of alienation. A 
protest by a son carried into practice 
when he came into the possession of the 
estate might be some evidence of custom, 
but a contention to which the Zamindar 
paid no attention and which the person 
making the protest never adopted himself 
can be of no value whatsoever. It appears 
that during the whole period covered by 
the evidence, 200 out of SO) villages were 
granted in inam for various purposes; a 
large number of the grants were certainly 
made on festivals and for religious duties and 
Mr. Govindaraghava Aiyar seeks to explain 
away this class of alienations on the ground 
that pious purposes are part of the doctrine of 
necessity and that, therefore, the fact that 
these alienations were made proved the re¬ 
cognition by the zemindar of the limitation 
suggested. He relies on a case reported 
as Vasudev Bhnt v. Venkatesh banbhav W. 
Mr. Rangachari has referred to a case, 
Muthus'imi Pillai v. Dorasami PHlai (37), 
where it was held that the only forms 
of alienation for pious purposes which 
come within the doctrine of necessity are 
the grants for family worship; and this 
certainly appoars to be the view taken in 
Madras. In my opinion all these inams 
for various purposes are explained by the 

(3fi) 10 B. II. C. It. 133. 

(37) U M. b. J. 310. 
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view taken by each zemindar that he 
had absolute, uncontrolled power of 
alienation once the restriction placed by 
the nature of his military tenure was 
removed. It is common knowledge that 
all Rajahs, whether absolutely independent 
or semi-independent, have been in the 
habit of making large grants of villages 
for military service, for revenue service 
and for personal service, and it is only 
necessary to refer to the work of the 
Inam Commission to establish this undoubted 
fact. This being so, the fact that one- 
fourth of the villages of the estate has 
been granted as inam is a sufficient answer 
to the claim put forward in these suits. 
On behalf of the respondents, our attention 
was invited to the evidence showing that 
there have been an enormous number of 
mortgages. By far the largest number 
of these are not produced and the respond¬ 
ents urged with some justice that this 
evidence is in the possession of the 
zemindar and that if there were any consider¬ 
able number which purported to be for 
life only and to admit the custom alleged, 
they would have been produced by the 
appellant in support of this case; whereas 
in fact we only find the documents Ex¬ 
hibit VTL series, of which the most that 
can be said is that they are ambiguous. 
We are referred to the evidence of the 
first defence witness at page 225. This 
witness was head clerk in the estate and 
had been there for the last twenty-five 
years. He states that the Narayauavanam 
Taluk of the estate has been under usu* 
fructuary mortgage since 18S2 to his 
knowledge and had been under a Court 
Receiver before that, that the Tirutani 
Taluq has been under usufructuary mortgage 
since 1884 and that in the Pallipat Taluq 
various villages have been under mortgage 
since lb82, and he ends by admitting that 
there does not appear to be even a single 
village which is not under mortgage, 

either simple or usufructuary. He also 
admits that about ten villages in the 
estate have been granted to bandhus . One 
of these grants is exhibited and is before 
us as Exhibit B. It is made to the 
sister’s son of the Rajah and it cannot be 
contended that a grant of that sort is 
one recognised by the Hindu Law. I 


do not think it necessary to examine the 
evidence let in by the respondents at all 
in detail. It admittedly lies upon the 
appellant to establish the custom and, in my 
opinion, he has absolutely failed to do so. 
So far from evidencing the custom alleged, 
the documents conclusively establish that 
each zeminda ), however much he may 
have protested when he was a son, has 
exercised the right of alienating any 
portion of the estate he chose for any 
purpose which he thought tit—with the 
result, as stated above, that there is not 
a single village in the estate which 
has not either been granted in inam or 
mortgaged. On this first issue, therefore, 
common to all the appeals, the appellaut 
must fail. My learned brother in his 
judgment has dealt with the other issues 
that arise in each case and I conour 
with him in his reasons and the result that he 
has arrived at. 

Appeals on the main question dismissed. 
v. r. p. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 53(3 of 1914. 

January 18, 1917. 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

SALIG RAM and others—Plaintiffs— 

Appellants 

versus 

CHAJJU AND OTHERS — DEFENDANTS — 

Respondents. 

Regulation XVII of 1806 —Mortgage bg way of con¬ 
ditional sale—Sale clause struck out by Deputy Com¬ 
missioner—Foreclosure proceedings , validity of — Redemp¬ 
tion—Punjab Alienation of Land Act (XIII of 1900J, 
s. 9 (2). 

Defendant executed a mortgage by way of con¬ 
ditional sale in favour of plaintiff When the 
alienation was put up for mutation, the Revenue 
Officer, thinking that the clause relating to con¬ 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienation of Land Act, 
enquired of the mortgagee whether he would agree 
to its erasure from the deed, and upon the latter 
giving his consent the Deputy Commissioner struck 
out the said clause. The mortgagor, however, was 
not a member of an agricultural tribe, and the 
Deputy Commissioner’s action was, therefore, ultra 
vires. Subsequently, the plaintiff, ignoring the 
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e rasuro of the clause, issued the usual notice of 
foreclosure, and upou the expiry of the year of 
grace sued for possession as vendee: 

Held , that the sale clause having been struck 
out of the deed, the mortgagor was justilied in 
ignoring the notice of foreclosure which he knew 
to be unwarranted by the deed as it existed, and 
that the mortgagee was, therefore, equitably estopped 
from relying upon the foreclosure proceedings. 

Second appeal from the decree of the 
Divisional Judge, Ambala, dated the 10th 
February 1914. 

Mr. Gokal Ghand Narang , for the Appel¬ 
lants. 

Bakhshi Teh Ghand , for the Respondents. 
JUDGMENT.—This was a suit for the 
possession of a plot of land on the strength of 
a mortgage by way of conditional sale execut¬ 
ed on the ‘26th May 1900 by one Jamiat, a 

Kalal, in favour of Jowahara, the ancestor 
of the plaintiff. In 1904, when the aliena¬ 
tion was put up for mutation, the Revenue 
Officer, thinking that the clause relating to 
conditional sale was incapable of enforcement 
under the provisions of the Punjab Alienation 
of Land Act, enquired of the mortgagee 
whether he would agree to its erasure from 
the deed, and upon the latter giving his con¬ 
sent the Deputy Commissioner struck out the 
said clause. It is beyond dispute that the 
mortgagor was not a member of an agricul¬ 
tural tribe, and that the clause in question 
did not come within the purview of section 9, 
sub-section 2 of the said Aot, under which 
the Deputy Commissioner purported to act, 
and that the latter’s action was ultra vires. 

The fact, however, remains that the deed 
ceased to contain a stipulation providing for 
sale in the event of the mortgagor’s failure 
to pay the money within the specified period. 
Plaintiffs, ignoring the erasure of the clause, 
issued in 1910 the usual notice of foreclosure, 
and upon the expiry of the year of grace 
brought the present action for possession as 
vendees. 

The crucial question for determination is 
whether the mortgagor has lost his right of 
redemption. Now, the object of the Regu¬ 
lation dealing with foreclosure of mortgages 
(AVII of 1806) is to protect the equity of 

redemption and to give the debtor a year of 
grace within which to redeem the property. 
It is manifest that the mortgagor can avail 
himself of this right only if he is aware of the 
existence of a condition providing for sale m 
the event of his failure to pay the debt, lhe 


deed in this case has no such stipulation, and 
the mortgagee, having agreed to its cancel¬ 
lation, cannot very well say that the mort¬ 
gagor should have known that the Deputy 
Commissioner’s action was unauthorized, that 
the cancellation had no legal existence, and 
that the instrument always retained its origi¬ 
nal character. It seems to us that the 
mortgagor is perfectly entitled to urge that 
had the erasure been cancelled, he would 
have been aware of it and taken necessary 
steps to redeem the property and prevent the 
transaction becoming a sale by the expiry of 
the year of grace. He was justified in ignor¬ 
ing the notice of foreclosure, which he knew 
to be unwarranted by the deed as it existed, 
and in these circumstances the mortgagee is 
equitably estopped from relying upon the 
foreclosure proceedings. 

We are accordingly unable to hold that the 
mortgage has been converted into a sale ; but 
upon the admission of the learned Pleader for 
the respondents, we grant the plaintiffs a de¬ 
claratory decree to the effect that the can¬ 
cellation of the conditional sale clause was 
ultra vires and that the clause shall be deemed 
to be part of the mortgage transaction. The 
admission shall not preclude the defendants 
from contesting hereafter their liability to 
pay interest for the entire period. The ques¬ 
tion relating to interest is not before us, and 
we consequently refrain from expressing any 
opinion upon the merits thereof. 

We accordingly dismiss the suit for posses¬ 
sion, but modifying the decree of the lower 
Appellate Court we grant the plaintiffs a 
declaration in the terms stated above. The 
appeal is accepted pro tanto, and the parties 
are directed to pay their own costs in all the 
Courts. 

Appeal partly accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 2d8 ok 1916. 

March 15, 1917. 

Present :—Mr. Justice Beaman and 
Mr. Justice Macleod. 

N1MBA LOTU PATIL— Plaintikk— 

Appellant 

versus 

MOTIRAM UKA PATIL —Defendant— 

Respondent. 

Contract Act (IX oj 187 -),s. 107 —Contract for sale 
of goods -Buyer, default by—Rc-salc. 
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A contract for tin* sale of cotton was made on the 
5th January and weigliment was completed on the 
9th. The 'contract was then ended by an express 
agreement that the payment oi the price and 
delivery were to be postponed for two or three days, 
and that on payment of the price delivery was to be 
effected by substituting tin* defendant’s board for the 
plaintiff’s. A few days afterwards the defendant 
committed a breach of the contract, and the plaintiff, 
after sending the defendant a notice on the 2nd 
April, re-sold the goods on the 22nd, and then sued 
the defendant for the difference in the price: 

Held, that the plaintiff was entitled to recover from 
the defendant the difference between the contract 
price and the price which he realised by the re-sale. 

Second appeal from the decision of the 
Assistant Judge, Dliulia, in Appeal No. 64-5 
of 1913, continuing the decree passed by 
the Subordinate Judge, Chalisgaon, in Civil 

Suit No. 570 of 1912. 

Mr. P. V. Nijsure, for the Appel¬ 

lant. 

Mr. B. 0. Modak , for the Respond¬ 

ent. 

’ JUDGMENT.— The plaintiff in this suit 
seeks to recover damages for the breach 
of a contract of sale of 122 maunds of 
cotton. The contract of sale was made 
on the 5th of January 1911 and the 
weighment was completed on the 9th 
of January 1911. The contract of sa)e 
was then ended by an express agreement 
that the payment of the price and delivery 
were to be postponed for two or three 
days, anl that on payment of the price 
delivery was to be effected by substituting 
the defendant’s board for the plaintiff’s. 
It is thus clear that on the 9th of January 
19)1 the contract was completed and the 
property in the goods had passed to the 
defendant. Within a few days, however, 
the Courts below find that the defendant 
committed a breach of this contract to the 
plaintiff’s knowledge. The rights of the 
parties in these circumstances are quite 
clear. The goods belonged to the defendant. 
The plaintiff had the choice of two 
remedies: either to bring a suit for the 
recovery of the price, the action being 
then simply in debt; or after giving due 
notice to the defendant to sell the goods 
at the defendant’s risk and should they 
not realise the contract price, to recover 
from the defendant the difference. The 
plaiutiff actually sent the defendant a 


notice on the 2nd of April 1911, and al¬ 
though the defendant refused to accept it, 
there can be little doubt that it reached 
him, and being written on a post card, 
that he read it. Now, a notice of this 
kind is made compulsory not in the 
interest of a plaintiff, situated as the 
plaintiff was here, but in the interest of 
the defendant; and the defendant certainly 
is not complaining that the plaintiff effected 
the sale too early but rather too 
late. 

We are, therefore, very clearly of opinion 
that the plaintiff is entitled to recover 
from the defendant the difference between 
the contract price and the price which 
he realised for this cotton when it was 
sold at the defendant’s risk on the 22nd 
of April after full and sufficient notice; 
and that is what he has claimed in this 
suit. 

We must, therefore, reverse the decree 
of the Court below and award the plaintiff 
the full amount claimed less Rs. 86-4-0, 
to which the plaintiff is not entitled, with all 
costs throughout. 

Decree reversed . 


MADRAS HIGH COURT. 

Appeal Scits Nos. 1:9 and 275 of 1916. 

March 22, 1917. 

Present :—Justice Sir William Ay ling, Kt., and 

Mr. Justice Saaasiva Aiyar. 

In A. S. No. 139 of 1916 
MALAIPERUMAL CHETT1AR, minor, 

AND ANOTHER—DEFENDANTS—APPELLANTS 

versus 

ARUNACHALLA CHETTIAR, by his 
agent SUBRAMANIA CHETTIAR— 
Plaintiff — Rfspondent. 

In A. S. No. 275 of 1916 
MEENATCHI SUNDARATHAMMAL 

AND OTHERS — DEFENDANTS—APPELLANTS 

versus 

KHAN SAHIB VA. SINNA MARA- 

CAYAR —Plaintiff —Respondent. 

Hindu Law—Joint family trade carried on by 
manager—Debts, liability for —Presumption —Minor 
co-parccners liability o e — Guardian, right of, to con . 
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tinue caste trade, on death of manager — Principal and 
agent — Power-of-Attorney with reservations, effect of. 

Where a Hindu family belongs to a caste whose 
caste calling is a particular kind of trade and the 
manager of the family carries on the trade as a 
family concern, it is competent for the next surviving 
oldest co-parcener on the manager’s death to con¬ 
tinue the trade on behalf of the family and minor co¬ 
parceners are bound by his acts and are liable for 
debts contracted by him as their guardian in the 
course of such trade, [p. 226, col. 1.] 

Where the surviving members are all minors, it is 
competent for the mother to continue the trade on 
their behalf under the advice of her relations and to 
bind) he minors for liabilities incurred by her in the 
course of the business, [p. 226, col. 1.] 

The ordinary presumption in the case of a trading 
caste or family is that the entire family credit and 
all the joint family properties are embarked in the 
business, even as regards the minor members. The 
whole of the joint family properties, therefore, and 
not the trade assets alone are liable for the joint 
family trade debts which cannot, on principle, be 
distinguished from any other joint family debts, [p. 

227, col. 1.] 

Mat hay a Pillai v. Tinnevelly South India Bank Ltd., 
37 Ind. Cas 230; 5 L. W. 341, followed. 

Snnka Krishnamurthi v. Bank of Burma Ltd., 

11 Ind. Cas. 79; 14 Ind. Cas. 389; 35 M. 692; 21 M. L. 
J. 620; (1911) 1 M. W. N. 385; 11 M. L. T. 56, distin¬ 
guished. 

An agent cannot by his acts bind the principal to 
a larger extent than ho is empowered to do under the 
power-of-attorney granted to him. If the power 
does not authorise the agent to carry on a business 
except with limitations, any act done by him in 
excess of such power will not bind the principal. p. 
226, col. 2.] 

Appeals against the decrees of the Court 
of the Subordinate Judge, Negapatam, in 
Original Suits Nos. 23 of 1914 and 6 of 
1916 respectively. 

Messrs. 0. Madhavan Nair and K. G. Sub- 
ramaniam, for the Appellants in A. S. No. 139 
of 1916. 

The Hon’bio Mr. 8. Srinivasa Aiyanyar (the 
Advocate-General) and Mr. S. VesikacUanar , 
for the Respondent in A. S. No. 139 of 1916. 

Mr. K. G. Subramaniyam, for the Appel¬ 
lants in A. S. No. 275 of 1916. 

Mr. N. M. ttalim Sahib , for the Respond¬ 
ent in A. S. No. 275 of 1916. 

JUDGMENT. 

Sadasiva Aiyar, J. — The two minor de¬ 
fendants in Appeal No. 139 of 1916 are the 

2nd and 3rd defendants in the connected 

Appeal No. 275 of 1916. The 1st defendant 
in the suit (Original Suit No. 6 of 1916) out 
of which the latter Appeal No. 275 of 1916 
ha* arisen, is the mother of the two principal 


defendants who are the sons of one Kannu- 
sami Chetti and the younger brothers of one 
Tirurcudi Che ti. Tirumudi Chetti died on 
the 7th July 1911 having carried on trade in 
arecanuts for about two years before his death. 
The trade had been carried on on a pretty 
ex ensive scale and he owed moneys to 
numerous customers. But he also left 
stock in trade of the value of about five or 
six thousand rupees according to the evi¬ 
dence. The probabilities are that there 
were also outstandings due to him in the 
business when he died suddenly of cholera, 
but as the defendants have not produced 
their trade accounts, it is impossible to 
state what sums were then really due to 
the business In the power-of-attorney, 
Exhibit A, executed by the mother, she 
clearly admits that there were outstandings 
to be collected due to the business. On 
Tirumudi’s death on 7th July 1)11, the 
minors’ mother thought it best in the 
interests of her sons to continue to carry 
on the business on their behalf and she 
executed in favour of her brother Muthiah 
Chetti (who had been assisting Tirumudi 
Chetti during the latter’s lifetime in the 
management of the arecanut business) and 
also in favour of her sister’s husband Sub- 
ra-uania Chetti, empowering them to carry on 
the business. The business was so carried on 
till about the end of 1914. 

The two suits before us have been 
tiled by two of the creditors of the defend¬ 
ants’ business to recover the amounts due 
to them from the joint family properties 
belonging to the minor defendants. In the 
second suit, Original Suit No. 6 of 1916, the 
defendant, the mother, is also sought to 
be made liable as she had personally 
undertaken to be liable for the balance that 
may be found due to the plaintiff in 
that suit. The Subordinate Judge decreed 
the suits against the minor defendants, 
in the first suit to the extent of the joint 
family assets and against them similarly 
as defendants Nos. 2 and 3 in the second 
suit, as also against their mother the 1st 
defendant in that suit personally. Hence 
these appeals. 

The questions for consideration are, (1) whe¬ 
ther Tirumudi Chetti carried on the arecanut 
business a3 manager of the joint Hindu 
family consisting of himself of his minor 
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brothers, whether he had power under the 
Hindu Law to so carry on the business to the 
benefit of his brothers also and whether they 
are bound by the liabilities incurred by him to 
the extent of their assets in all their joint 
family properties; (2) whether the mother 
was entitled to continue the business so as 
to bind the minors with liabilities; (3) 
whether the power-of-attorney, Exhibit A, 
authorised her brother and her brother-in- 
law to continue the business without any 
reservations, or whether their authority 
extended only to such acts as were necessary 
for the winding up of the business carried 
on by Tirumudi. 

As regards the first point, I think that as 
the family of the defendants belong to a 
caste whose caste calling is trade in betel 
and arecanuts and as the father (who had, 
it is proved, earned moneys by trade in 
foreign countries) had left properties which 
were inherited by his sons, Tirumudi Chetti 
the eldest son, who according to the Hindu 
Law stands in many respects in the 
position of a father towards his younger 
brothers, was justified in taking up the 
caste calling for the benefit of the family 
as soon as he came of age. And he seems 
to have done so with the permission and 
under the advice of his mother and his 
mother’s brother. There is nothing to show 
that it was wholly imprudent to embark 
on that business, and so far as I could 
gather from the evidence and the recitals 
in the power-of-attorney, it was a proper 
business for Tirumudi Chetti to have em¬ 
barked upon. 

Then as to its being proper to further 
carry on the business, the mother had 
evidently the advice of her brother and 
her sister’s husband whom one would 
naturally expect to be the persons best 
fitted to give such advice and I am, there¬ 
fore, of opinion that her resolve to continue 
the business as the best thing to do in the 
interests of her minor sons after Tirumudi’s 
death is binding on the minors. 

Then the next question is whether she 
intended merely to give those two male 
relations of hers the power to do only 
those acts which were required for winding 
up the business (that is to sell the stock 
in hand, collect the outstandings and pay 
the debts) or whether she gave them power 
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to carry on the business as usual (by 
purchasing the stock required from time to 
time for the business to be carried on 
and continuing the trade in the manner 
in which it has been carried on before). 
The power-of-attorney was executed about 
eight days after Tirumudi’s death. It does 
not restrict the powers of the agents in 
carrying on the business. It expressly pro¬ 
vides for the business being carried on 
thereafter under the style of Tirumudi 
Chetti and Brothers instead of in the name 
of Tirumudi Chetti alone, and though it 
also states that owing to her inability by 
reason of her sex to collect the outstandings 
and to pay the debts, she is obliged to 
give this power-of-attorney, I think, reading 
the document as a whole, that it con¬ 
templates the old business to be carried 
on as usual, with an addition to the style 
to show that her minor sons have an 
interest in and are intended to be benefited by 
the business. 

The plaintiff also relied upon certain print¬ 
ed circulars, Exhibit C series, purporting 
to have been sent by defendants’ mother 
to all the customers of the business, asking 
them to continue to patronise the business 
as usual. But I am rather doubtful, in the 
absence of any evidence to show that these 
circulars were issued under her instructions, 
whether they are admissible in evidence 
against the defendants. There is no doubt 
evidence to show that Muthiah Chetti gave 
orders to the printer in her name to print 
the circulars. But he cannot bind her 
by his acts to a larger extent than he 
was empowered to do under the power-of- 
attorney. If the power-of-attorney does 
not give him power to carry on the busi¬ 
ness except with limitations , the issuing of 
the circular in her name, in which circular 
it is recited that he has been given power 
to continue the business without reservation, 
cannot bind the defendants. However, whe¬ 
ther Exhibit C series are admissible or 
not, I think (as I said before) that the power- 
of-attorney itself does indicate that she had 
resolved upon carrying on the business as 
usual and gave her agents power to so 
carry on the business. 

Then the last question that remains is, whe¬ 
ther the minors are liable only to the extent of 
the assets embarked in the arecanut business 
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or to the extent of all the joint family pro¬ 
perties which belonged to them and to 
Tiruraudi Chetti. The question as above 
formulated implies that it was some definite 
amount taken out of the whole of the 
joint family properties which had been in¬ 
vested in the business by Tirumudi Chetti. 
There is nothing to indicate that it was 
so, and I think that the ordinary presump¬ 
tion in the case of a trading caste or 
family is that the entire family credit and 
all the joint family properties are embarked 
in the business. There are no doubt certain 
observations, which are rather in the nature 
of obiter dicta , found in the judgment of 
one of the learned Judges who decided 
the case of Sanka Krishnamurthi v. Bank 
of Burma, Ld. (1), which observations lend 
support to the idea that the assets directly 
involved in the business carried on by 
the managing member of a Hindu family, 
in which there are minors, can alone be 
proceeded against so far as the minor 
members’ liability for the trade debts is 
concerned. But the question whether in an 
ordinary Hindu trading family the pre¬ 
sumption is not that all the joint family 
assets are involved even as regards minor 
mombers was not considered in that case. 

9 

and as I said before it was unnecessary to 
consider that question for the purpose of 
deciding that case. There is another con¬ 
sidered later decision in Muthaya Pitlai v. 
Tinnevelly South India Bank , Ltd . (2), and l 
respectfully agree with the observations 
therein, which establish that the whole of the 
joint family properties are liable for the joint 
family trade debts, which cannot be, on 
principle, distinguished from any other joint 
family debts. That for all ordinary joint 
family debts the whole of the family pro¬ 
perties could be proceeded against in execu¬ 
tion cannot be disputed. Mr. Madhavan 
Nair sought to make some distinction be¬ 
tween an ancestral trade carried on by a 
father and a joint family trade begun for 
the first time either by the father or by the 
elder brother. I do not think that on prin¬ 
ciple any such distinction can be made so far 
as this question is concerned. 


(1) 11 Ind. Cas. 79; 14 Ind. Cas. 389; 35 Al. 692; 21 
M.L. J. 620; (1911) 1 M. W. N. 385; 11 M. L. T. 56. 

(2) 37 Ind. Cas. 230; 5 L. W. 341. 


In the result I would dismiss the appeals 
with costs. 

Ayling, J.— I agree. 

Appeals dismissed. 

V.R.P. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2156 

of 1915. 

June 6, 1917. 

Present'. —Mr. Justice N. R. Chatterjea 
and Mr. Justice Smither. 

JAGADISH CHANDRA ROY 

CHOWDHURY —Plaintiff—Appellant 

versus 

BISWESWARI DEBYA and others— 
Principal and proforma Defendants— 

Respondents. 

Lease, construction of—Lease for indefinite period, 
whether heritable or permanent—Renewal of lease. 

Where a kabulxyat which stated that the lands were 
settled for five years as a sarasari jote at a certain 
rent, provided that after the expiration of the 
term the lessee shall take a fresh settlement under 
a fresh kabuliyat and that in case of failure lie shall 
hold and enjoy possession of the land on payment 
of an excess rent of one anna per rupee every live 
years, and that the lessee shall not be competent to 
make a gift, sale or mortgage of the tenure to any- 
body: 

Held, that upon a proper construction of the 
kubuliyat the lessee, if he failed to take a fresh settle¬ 
ment on the expiry of the first term, was to hold and 
enjoy possession of the land at an increased rent as 
provided in the kabuliyat and that there was no 
renewal of the lease at the end of every live years; 
that the tenancy, therefore, after the expiry of tho 
first term was for an indefinite period; but as there 
were no words of inheritance in the lease nor were 
any circumstances, such as long possession, or the 
fact of succession to heirs or a series of transfers 
established, the tenure could not be presumed to be 
a heritable or permanent one. [p. 230, col. 2.] 

Appeal against the decree of the District 
Judge, Rangpur, dated the 4th June 1915, 
reversing that of the Munsif, Gaibanda, dated 
the 28th August 1914. 

FACTS of the case appear from the 
judgment. 

Babu Jogesh Chandra Roy (with him Babu 

Romesh Chandra Sen), for the Appellant._ 

The plaintiff is the appellant, and the appeal 
arises out of a suit for ejecting the defend, 
ants Nos. 1 and 2. One Sris Chandra, 
the husband of defendant No. 1, was hold¬ 
ing the land in suit under a lease from the 
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plaintiff. The lease was granted for a terra 
of five years from 1811 to 1815 B. S. It con¬ 
tained a provision for renewal at the expira¬ 
tion of the terra, and stipulated that if the 
tenant holds the land without renewing the 
lease he shall be liable to pay a higher rent. 
On the 25th May 1912, i. e , after the ex¬ 
piration of the terra of five years, the lessee 
died. Then the lessee’s widow sold the 
holding to defendant No. 2 in June 1918. 
The suit was bought on 1st of September 
1913. I he lease was limited only for a 
terra of five years; it was neither a transfer¬ 
able nor a heritable Oise; it determined 
on the termination of the lease, or at any 
rate on the death of the lessee, so the 
lessee’s widow had no right to transfer it 
and consequently the purchaser obtained 
no right by virtue of his purchase. 
There is not a single word in the 
lease that the lessor even intended 
to confer any hereditary or transferable 
right on the lessee. The only possible con¬ 
struction that can be put on the lease is 
that it is a simple lease for a limited terra 
with an option of renewal on the part of 
the lessee, or at least it may be a lease for 
life. By no stretch of language can the 
lease be taken as a lease in perpetuity or a 
hereditary lease. The word used is second 
person singular number “you” and such words 
as son, grandsm, heirs and legal representa¬ 
tives must have been intentionally avoided. 
There is not a single word of heritability 
or transferability. If the lessee had been 
alive he ceuld have taken advantge of 
the absence of a clause for re entry after 
the lapse of five years limited by the lease. 
But on his death after the expiry of the 
term of the lease, the lease determined and 
the defendant No. 1, the heir, becomes a 
trespasser and so the defendant No. 2 who 
is only a purchaser from defendant No. 1 
can acquire no right or title to the lind 
by virtue of his purchase. Si that as 
upon a construction of the lease it c inirat 
b9 treated as a perpetual and hereditary 
lease, the lower Appellate Court should have 
given the plaintiff a decree for khas posses¬ 
sion. 

[Ohattbrjea, J.—Was any rent accepted 
by the plaintiff after the death of the 
lessee?) 

No. There is a clear finding on this 
point. 


CASES. 


The lower Appellate Court seems to have 
thought erroneously that because Srish 
Chandra, the lessee, had the option to renew 
the lease at the end of every five years, there¬ 
fore, the lease must be a heritable and perma¬ 
nent lease. The kabuliyat restrains the lessee 
from giving, selling or mmtgaging the lease¬ 
hold interest. It also gives the lessee an 
option to renew the lease, but it provides 
that in case of his failure to renew if he 
ho’ds h? shall be liable to pay a higher rent; 
so this clause is a penal one like that in 
Tejendro Narain Singh v. Bakai Singh (1) and 
Abiul Aziz v. Karu (2). There cannot be 
any dispute about this, that a lease for an 
indefinite term without any word of herit- 
ability and transferability or any word im¬ 
porting perpetuity can be nothing more than 
a lease for life. See Bilasmoni Dasi v. Raja 
Sheopersad Si'.gh (3‘, Tulshi /‘ershad Singh 
v. Ramnarain Singh (4), Agm Bindh [Jpadhya 
v. Mohan Bikram Shah 15), Narsingh Dyal 
Sahu v. Rani A arain Singh (fi), Ram Narain 
Singh v. Chota A agpnr Banking Association (7), 
Sye l Mohammad Khan v. Maharja Ram Narain 
Singh Bahadur ‘8), Lekhraj Roy v Kanhya 
Snigh (9), Lekhraj Ray v. Kunhya Sii gh (10), 

/ rodyot Coimar Tagore v. Krishnamoni Dasya 

( 11 ). 

Babu Bioja La.ll Chuckerbutty (with him 
Babu hah Pros anno Piplat \ for the Respond¬ 
ents. The cases referred to in support of 
the appellant’s case do not apply to the facts 
of the present case. They are distinguishable 
from the facts and circumstances of the pre¬ 
sent case, because in none of these cases was 
there any covenant for renewal as we have got 
in the present case Therefore, in this case 
the legal effect of the covenant for renewal 
contained in the lease is to be considered. 
5V here the lease is for a term and the 

(1) 22 C. 658; 11 I ml. Doc. (n. s.) 439. 

(2) 21 Ind. Cas. 411; 18 C. L. J. 95. 

(3) 8 C. 664; G Ind. Jur. 274; 4 Sar. P. C. J. 325; 9 

I. A. 33; 11 CL. R. 215; 4 Ind. Dec. (x. s.) 427 
(P. C.). 

(4) 12 C. 117; 12 I. A. 205; 9 Ind. Jur. 433; 4 Sar. 

P. C. J. G16; 6 Ind. Dec. (n. s.) 80 (P. C.). 

(5) 30 C. 20; 7 C. W. N. 314. 

(6) 30 C. 883 at p. 887. 

(7) 36 Ind. Cas. 321; 43 C. 332. 

(8) 7 C. L. J. 90. 

(9) 14 W. R. 262. 

(10) 3 C. 210; 4 I. A. 223; 3 Suth. P. C. J. 453; 3 
Sar. P. C. J. 758; L Ind. Jur. 636; 1 Ind. Dec. (x. s.) 722 
(P. C.). 

(11) 40 Ind. Cas. 513; 21 C. \V. A T . 809. 
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lessee, dies during the continuance of the 
lease it has been held in Alejan Bibi v. 
Raham Ali (12) that the lease is heritable 
for the rest of the term. In the present case 
the lease provides that it shall remain in 
force for a period of five years, that at 
the end of every period of five years the 
lessee would be entitled to renew the lease 
and that if the lease is not renewed and the 
lessee holds without taking any fresh settle¬ 
ment, he shall be liable to hold on payment 
of a certain excess rent. It has not been 
provided that in case of failure of renewal 
the lessee would b9 liable to ejectment, and 
such a clause must have been intentionally 
avoided. The lessee in this case died on the 
expiry of the first term of the lease and dur 
ing the continuance of the second term. 
Reading the whole lease it appears that it is a 
lease with an option of perpetual renewal. 
After the death of the original lessee his heirs 
can renew the lease, and in case of non-renewal 
can hold on payment ot the excess rent as 
provided for in the lease, and they cannot on 
any account be ejected by the lessor. On 
a construction of the lease and the covenant 
for renewal, on the death of the lessee during 
the term or on the expiry of the term the 
lea«e remains in force and the option for 
renewal can ba exercised by his representa- 
tives-in-interest, and so the lease should be 
taken as a heritable, perpetual and transfer¬ 
able lease. The covenant implies that the 
leaseshould berenewed forever—the covenant 
is one for perpetual renewal and not for a 
single renewal. The case of Secretary of State 
v. Forbes (13) i9 an authority on this point. 
Where in a lease there is an express covenant 
for renewal every time the term expires, there 
is nothing in law which would prevent the 
covenant from being one of perpetual 
renewal. See Woodfall on Landlord and 
Tenant, 19th Edition, page 437. If the 
document shows that the lease can be renewed 
for more than one term, the covenant should 
be taken as one of perpetual renewal. See 
Hare v. Burges (14), Fur nival v. Crew (15). 


(12) 31 Ind. Caa. 26; 22 C. L. J. 232; 20 C. W. N. 
756. 

(»3> 17 Ind. Oas. 180; 16 C. L. J. 217. 

U4) (1857) 70 E. It. 19 ; 4 K. A J. 45; 27 L. J. Ch. 
86; a J nr. 129*; 6 VV. It 144. 116 R. R 255. 

(15) (1744) 26 4;. It. 851; 3 Atk. 83. 


The case for the plaintiff was that immediately 
on the death of the original lessee his widow, 
the defendant No. 1, and the assignee from 
her became trespassers. But although the 
lease was not renewed after the termination 
of the first term, yet a lease has been created 
inequity, and the assignee from the heir at- 
law of the original lessee cannot be 

ejected. The case is covered by the case of 
Sen eta) y of State v. Forbes (13); see also 
Bengal Coal Company v. Rajendra Lai Mitra 
(16). It appears that the lease was for 
a term of five years with an option of 
perpetual renewal, which makes it a perpetual 
and heritable lease. So the defendant No. 2, 
who is the assignee of a portion of the land 
covered by the lease from defendant No. 1, 
must have obtained a good title to the land 
purchased by him, and is not liable to eject¬ 
ment as a trespasser. The question of for¬ 
feiture on transfer cannot arise inasmuch 
as there is not a covenant against alienation, 
or a right of re entry in the lessor. 

Then again the suit was brought at a 
time when there was no cause of action for 
its institution. The first term of the lease 
expired in 1907. Then the lessee Srish 
Chandra died in 1912, i. e ., during the con¬ 
tinuance of the second term. On the death of 
the lessee during the continuance of the 
second term the plaintiff cannot sue for the 
ejectment of the lessee’s representatives-in- 
interest. It has been stated in the plaint 
that the cause of action arose on the expiry 
of the first five years, and also on the death 
of Srish (the original lessee). Both these 
positions are untenable, because the lease 
certainly did not terminate on the lapse of 
the first five years or on the death of the 
lessee, Srish. 

Babu Jogesh Chandra Roy, in reply.—Read¬ 
ing the lease as a whole, the only possible con¬ 
struction that can be put upon it is that it is 
a lease for a limited term of five years. Of 
course, there was an option to renew the 
lease. But that option was never exeicised 
or claimed to be exercised. The ques¬ 
tion of renewal, about which so much 
has been said here in second appeal, does not 
appear in the written stateme it or in the 
issues or in the judgment of the lower 
Courts. It is a new point taken for the 

(16) 21 Ind. Cai.920; 1 S 3. \\\ X. t'Q, 
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first time here in second appeal and that even 
at the time of argument, and so it should not 
be allowed to be raised at this stage of the 
case. See Surendra Nath Sen v. Dinabandhu 
haik (17), Uajani Kant a Mukherjee v. Yusut 

Ali (18). 

.1 li DOMEX 1. — The plaintiff-appellant sued 
to recover possession of the land in dis¬ 
pute on the ground that it was held under 
a temporary t'nancy, that on the death of the 
lessee the right to the tenure did not pass to 
his widow, the defendant No. 1, and that the 
latter had no right to transfer it to the 
defendant Xo. 2. 

The suit was decreed by the Court of First 
Instance. On appeal, the District .Judge has 
reversed that decree and dismissed the suit 
The plaintiff has appealed to this Court. 

The learned District Judge has held that 
the tenure was a permanent one because it 

was held not for a limited time, and that it 

was heritable. 

The question turns upon the construction of 
the kabuliyat , which is dated September 1904, 
If states that the lands were settled w*ith 
Srish Chandra Chuckerbutty, husband of 
defendant No. 1, for a term of five years as a 
sora sari jote at a rent of Rs. 15-14-2| gundas 
per year. It then provides that after the 
expiration of the term the lessee shall take a 
fresh settlement under a fresh kabuliyat and 
that, in case of failure, he shall hold and enjoy 
possession of the land on payment of an excess 
rent of 1 anna per rupee every five years. It 
further provides that the lessee shall not be 
competent to make a gift, sale or mortgage of 
the tenure to anybody. 

We think upon a proper construction of the 
document that if the lessee failed to take a 
fresh settlement on the expiry of the first term, 
he was to hold and enjoy possession of the 
land at an increased rent as provided in the 
kabuliyat and that there was no renewal of the 
lease at the end of every five years. The 
tenancy, therefore, after the expiry of the first 
term, was for an indefinite period. That 
being so, the rule of construction that a grant 
for an indefinite period enures, generally speak- 
ing, for one s lifetime and passes no interest 
to his heirs, unless there are some words 
showing an intention to grant a hereditary 

(17) 4Ind. Cas. 535; 13 C. W. N. 595 

(18) 34 Ind. Cas. 92; 21 C. W. N. 188 at p. 193. 


interest, applies. In this case, there are no 
words of inheritance, nor are there any cir¬ 
cumstances such as long possession, or the 
fact of succession to heirs, or a series of trans¬ 
fers, from which the Court might draw a 
presumption that the tenure was a heritable or 
permanent one. On the contrary the tenure 
is described as merely a temporary one and 
the lessee was expressly restrained from sell¬ 
ing or otherwise transferring it. It is true 
that in the absence of any covenent for re¬ 
entry such a clause does not give the landlord 
a right to re-enter; but the terms have a bear¬ 
ing upon the question ef intention as to the 
nature of the grant. 

It is true, as contended on behalf of the 
appellant, that on the expiry of the first term of 
five years, the lessee could resist the landlords’ 
suit for possession under the covenant for a 
fresh settlement, but the question is whether 
the right which he had in the tenure passed 
to his widow and whether the latter could 
transfer such right to the defendant No. 2. 

As we have already said, the interest was 
not heritable. We are accordingly of opinion 
that the defendants are not entitled to resist 
the action ot the plaintiff. 

The decree of the lower Appellate Court is 
accordingly set aside and that of the Court of 
hirst Instance restored with oosts in all 
Courts. 

Appeal allowed. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 924 of 1914. 

January 18, 1917. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

NANDA AND OTHERS — PLAINTIFFS — 

Appellants 

versus 

HIRA AND OTHERS—DEFENDANTS— 

Respondents. 

Custom — Succession—Agnates living in sepevate vil¬ 
lage and owning no land in village oj deceased , right of. 

Prima facie agnates of a deceased person are en¬ 
titled toa share in his estate, even though they live 
in another village and own no laud in the village in 
which the land in dispute is situate, [p. 231, col. 2.] 

Kada Singh v. Tahal Singh , 143 P. R. 1888; Lokha v. 
Hari , 64 P. R. 1893 and Sham Ram v. Musammat 
Hemi Bai, 73 P. R. 1S96, distinguished. 

Second appeal from the decree of the Divi 
sional Judge, Ludhiana, dated the 12th Ja¬ 
nuary 1914. 

Pandit Kambhaj Vatta, for the Appellants. 
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Mr. Abdul Ghani , for the Respondents 

JUDGMENT. —In this suit the plaintiffs- 
appellants claimed one third share of certain 
land in Fategarh Niwan left by Daya Singh, 
deceased, of whom they claim to be the 
collaterals. The lower Appellate Court, while 
admitting that plaintiffs were related to Daya 
Singh in the way shown in the pedigree- 
table entered iu the judgment of the first 
Court, held that they had no right to share 
in the land left by the deceased because they 
belonged to auother village and there had 
bee i a complete separation between their 
branch of the family and that of the deceased 
for the last hundred years. Plaintiffs have 
filed a second appeal to this Court upon a 
certificate granted to them by the lower Appel¬ 
late Court. Plaintiffs belong to Bhagor 
village and have no land in Fatehgarh Niwan 
where the land in dispute is situated. It 
appears that Daya Singh’s ancestor and 
the ancestor of defendants Nos. I to 21 emi¬ 
grated from Bhagor and founded the village 
of Fatehgarh Niwan in which the plaintiffs 
have no land at all The question of custom 
involved is, whether under such circumstances 
the plaintiffs are excluded from inheriting a 
share in the land left by Daya Singh, de¬ 
ceased. The lower Appellate Court relies 
upon Kaila Singh v. Tahal Smgh( l), but in our 
opinion that case is distinguishable from the 
present. Article 25, Kattigan’s Digest of 
Customary Law, lays down that by virtue of 
the right of representation, all collateral heirs 
succeed together and not to the exclusion of 
eaoh other, whether they were associated 
with, or separated from the deceased. 

Counsel for the respondent relies inter 
alia upon Lokha v. Han (2) and Sham 
Ram v. Musimmat Ilcmi Bai (3). These 
rulings were considered by a Full Bench 
of this Court in the case reported as 
Daya Ram v. Sohel Singh (4), and 
it was held that it has not been laid 
down in these and other rulings on the 
point that mere community of descent does 
not give agnates of a deceased land- 
owne; a right of succession to acquired 
land left by him in the village in which 


(1) 143 P. R. 1888. 

(2) 64 P. R. 1893. 

(3) 73 P. it, 1896. 

14) 110 P. K. 1906; 31 P. L. R. 1907: 59 P. \V. li. 
1907. 


they did not own any land. It was 
further held that such a rule is neither 
borne out by the results of judicial enquiries 
nor deduoibie from the general principle 
of Customary Law. Prima facie then the 
plaintiffs as agnates of the deceased are 
entitled to a share in his estate even 
though they live in another village and 
own no land in the village in whioh the 
land in dispute is situate. Once they 
showed that they were agnates, in the 
way they claimed, of Daya Singh, the 
onus was shifted to the defendants to 
show that they were not entitled to a share. 
Defendants produced no evidence on this 
point and the plaintiffs’ claim must, there¬ 
fore, succeed. 

We accept the appeal and setting aside 
the order of the lower Courts give plaintiffs 
a decree for one-third share in the land 
left by Daya Singh. Defendants No*. 1 to 21 
will bear plaintiffs’ costs in all the Courts. 

Appeal allowed] 


PATNA HIGH COURT. 

Civil Revision No. 31 ok 1917 
April 16, 1917. 

Present: — Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 

Sheikh MOHAMMAD ABDUL GHAFOOR 
—Decree-holder —Petitioner 


MAHTAB CHOUDHURT —Opposite 

Party. 

Civil Procedure Code (Act V of 1938^), O XX r. 12 
(2), U. VII , r. 10 —Mesne profits - Decree -Application 

for enquiry into mesne profits -Jurisdiction -Order 
directing application to be returned Jor presentation 
to proper Court — Appeal , whether lies. 

Where the question of a Court’s jurisdiction is 
concerned, it is the plaint alone which should be con 
sidored. [p. 232, col. l.J 


The enquiry as to mesne profits is a part of the 
proceedings in the suit consequent upon a prelimi¬ 
nary decree and is terminated by a final decree 
after the mesne profits are ascertained. The Court 
which passes a decree for mesne profits has jurisdic¬ 
tion to enquire into the amount of the mesne 
profits although the amount claimed in the 
application for enquiry, or that found by the enquiry 
may exceed the pecuniary limits of the jurisdiction 
of the Trying Court which had jurisdiction to try 
the suit as originally laid. [p. 233, cols. 1 & 2.] 
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An application for the ascertainment of mesne 
prolits is an application for an order in the suit and 
is not an application for execution of a decree, 
an<l an order re( timing sucli an application for pre¬ 
sentation to the proper Court is not an order return¬ 
ing a plaint and is not appealable, [p. 232, col. 2.] 
The provision contained in Order VII, rule 10, of 
the Civil Procedure Code applies only to the paper 
on which a suit is instituted and not to an applica¬ 
tion made in the course of a suir. [p. 232, col. 2- p. 
233, col. 1.] 1 1 

Civil revision against an order of the 
Munsif, Madhubani, dated the 14th Novem¬ 


ber 1916. 

Mr. Ragho Prasad , for the Petitioner. 

Mr. Rani Prasad , for the Opposite Party. 

JUDGMENT. 

Chapman, J. —The petitioner in this case 
obtained a decree for possession of certain 
property with costs and mesne profits. The 
decree was obtained in the Court of the 
Munsif of Samastipur on the 15th of Feb¬ 
ruary 1913. On the 23rd of March 1916, 
the petitioner filed a petition in the Munsif’s 
Court of Samastipur asking for the ascertain¬ 
ment of mesne profits and estimated the 
amount due at Rs. 1,149-12 0. The Munsif’s 
pecuniary jurisdiction is limited to Rs. 1,000. 
He held that he had no jurisdiction to 
entertain the application for the ascertain¬ 
ment of mesne profits and directed that the 
application be returned for presentation to 
the proper Court. The petitioner thereupon 
presented his application in the Court of 


the first Munsif of Darbhanga, who has power 
up to Rs. 2,000. 

The first Munsif of Darbhanga held that 
the Munsif of Samastipur had fallen into 


error in declining to exercise jurisdiction, 
that the application was one which could 
have been dealt with by the Munsif of 
Samastipur, and he returned the application. 
The petitioner thereupon again moved the 
Munsif of Samastipur but without success. 
Thereupon the petitioner has moved this 
Court and asks that the order of the Munsif 
of Samastipur dated the 14th of November 
1916 finally refusing to entertain his applica¬ 
tion be set aside. 

It is common ground that in the plaint 
mesne profits were not claimed. So far, 
therefore, as the plaint is concerned the 
Munsif of Samastipur had jurisdiction over 
the entire suit. Where the question of the 
Court’s jurisdiction is concerned, it is the 
plaint and the plaint alone that should be 
popsideied, The judgment-debtor may have 


OASKP. 



a grievance upon the ground that the 
Munsif of Samastipur granted a decree for 
mesne profits when no mesne profits were 
claimed in the plaint. His remedy was to 
appeal against the decree for mesne profits. 
That decree not having been appealed 
against is now final. That decree having 
been made, I find it impossible to say that 
the Munsif had no jurisdiction to entertain 
the application for the ascertainment of 
mesne profits, although the applicant esti¬ 
mated the amount of mesne profits at a 
sum higher than the limit of the Munsif’s 
jurisdiction. In the first place that estimate 
included a period of some two years during 
which the suit was pending. It cannot, 
therefore, be treated as an application for 
amendment of the plaint and it is impossible 
to say that it necessarily involved a supposi¬ 
tion that the plaint would have, if it had 
been rightly framed, included an estimate 
of mesne profits in excess of the limit of 
the Munsif’s jurisdiction. The amount 
claimed is only Rs. 1,149. The limit of the 
Munsif’s jurisdiction is Rs. 1,000, and for 
the period of five years for which it would 
be possible for the Munsif to give mesne 
profits, two years would be the period sub¬ 
sequent to the plaint for which the suit 
was pending. From the estimate of Rs. 1,149 
made in the application it is impossible 
to infer that the plaint would have included 
a sura above Rs. 1,000. I am , therefore, of 
opinion that the Munsif of Samastipur had 
jurisdiction to entertain this application and 
that he should have entertained it. 

A preliminary objection was made that 
an appeal lay against the order of the 
Munsif returning this application and that, 
therefore, it is not open to us to interfere 
in revision. An application for the ascertain¬ 
ment of mesne profits is an application 
for an order in the suit and is not an 
application for execution of a decree. This 
has been made clearer still by the recent 
amendment of the Code of Civil Proc°dure. 
We are asked to say that the order return¬ 
ing this application was an order returning 
a plaint. I am unable to say that it is an 
order returning a plaint. There is a special 
provision in the Code, Order VIT, rule 10, 
which enables the Court to return a plaint. 

It is quite clear that that provision applies 
only to the paper op which the suit was 
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instituted and not to an application made in 
the course of a 9uit. 

Lt has then been contended that the 
decree for mesne profits, inasmuch as it did 
not state the period for which mesne profits 
should be calculated, is too vague for the 
purposes of execution. This is a technical 
objection to which I am not prepared to 
accede. It is open to the Court to calculate 
mesne profits for the period for which the 
plaintiff is entitled, which I presume will 
he three years prior to the institution of 
the suit. 

It is also contended that inasmuch as 
the first order returning the application was 
made with consent and inasmuch as no 
motion in this Court was made against the 
first order, it is not open to us now to 
interfere. This objection is really only one 
of form and if we were to give effect to it, 
it would be merely by intimation to the 
petitioner to amend his petition and to ask 
for extension of the period during which 
he was attempting to comply with the first 
order made by the Munsif of Sama9tipur 
in order to save limitation. 

In the circumstances of the case I am of 
opinion that the order of the first Munsif 
of Samastipur declining to entertain this 
application he set aside and I would direct 
that he entertain this application and dispose 
of the same in accordance with law. The 
petitioner is entitled to his costs. 

Jwala Prasad, J.—I entirely agree. The 
deoree was passed under Order XX, rule 12, 
and directed an enquiry to be made by the 
Court as to mesne profits payable to the 
decree-holder. The Court of the Munsif of 
Samastipur had jurisdiction to try the suit 
as instituted in his Court and under clause 
(2) of rule 12 the enquiry as to mesne 
profits should be made by that Court. I lie 
enquiry as to mesne profits is a part of the 
proceedings in the suit consequent upon a 
preliminary deoree and is terminated by a 
final decree after the mesne profits are as¬ 
certained. In view of the law as now 
embodied in the present Code of Civil Pro¬ 
cedure, I think the Court of the Munsif of 
Samastipur had jurisdiction to enquire into 
the mesne profits, although the amount of 
mesne profits claimed in the application for 
enquiry, or that found by the enquiry, may 
exceed the pecuniary limits of the jurisdic¬ 


tion of the Trying Court which had jurisdic¬ 
tion to try the suit as originally laid. I 
also agree with the observations on the 
other points made by my learned brother 
and as to the order proposed in this case. 

Application allowed , 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 276 of 1915. 

May 2, 1917. 

Present: - Mr. Justice Piggott and 
Mr. Justice Walsh. 

MUHAMMAD Z A K ARTY A— Defendant— 

Appellant 

versus 

MUHAMMAD HAFIZ and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), (). If r. 2, 0. 
XXXIV, rr. 2, 4 —Mortgage—Covenant to pay principal 
and interest—Suit for interest —Subsequent suit for 
principal , whether barred—"Cause of action", meaning 
of — Two suits for sale on same mortgage , whether per¬ 
missible. 

A mortgage-bond recited the advance of the money 
and the promise of the obligor to re-pay it within 
three years with interest at a stipulated rate, and 
provided that after the expiration of three years 
the creditor shall be entitled to sue for the whole 
amount of principal and interest if default was 
made in the payment of the amount of the bond 
with interest within that time. After the expiration 
of the period of three years the mortgagee brought 
a suit to recover the interest from the date of the 
bond, and the suit was decreed. He then brought 
a suit for the recovery of the principal and for the 
gale of the property: 

Held, that the second suit was barred by Order II, 
ride 2, of the Civil Procedure Code. [p. 235, col. 1.] 

The expression “cause of action” means every 
fact necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment of 
the Court, [p. 234, col. 2.] 

Marti v. Bhola Ram, 16 A. 165; A. W. N. (1894) 65; 
8 Ind. Dec. (n. s.) 106, followed 

Per Piggott, J .—The object of rules 2 and 4 of 
Order XXXIV of the Code of Civil Procedure is 
that iu any suit for sale on a mortgage, an account 
should he taken once and for all, of the amount 
due, for principal and interest on the mortgage. 
Two successive suits for sale on one and the same 
mortgage should be an impossibility, [p. 236, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Agra. 

The Hon’ble Dr. Sundar Lai (with him 
Mr. N a rain Prasad Asthana) } for the Appel¬ 
lant, 
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The Hon’hie Dr. Tej Bahadur Sapru 
(with him Mr. 8. K. Dar ), for the Respond¬ 
ents. 

JUDGMENT. 

Walsh, J.—I have come to the conclusion 
that this appeal must be allowed. The 
suit is one to recover the principal due, 
the interest being abandoned under circum¬ 
stances which I will mention in a moment, 
and for the sale of the property hypothe¬ 
cated under a bond, dated the 14th of 
September 1910. The plaintiffs in April 
1914 had brought a suit against the de¬ 
fendant for interest for three years and seven 
months due from the date of the bond, namely, 
the 14th September 1910 to the 14th of April 
1914, the date of the suit. That action had 
been brought and determined after the 
expiration of the period of three years 
from the date of the bond, three years 
being the period stipulated for the re-pay¬ 
ment of the money; and the question which 
arises in the present suit, raised by the 
defendant and decided against him by the 
learned Subordinate Judge, is whether having 
regard to the provisions of Order II, rule 
2 of the Code of Civil Procedure, and of 
this particular bond, the plaintiffs can, after 
having sued for the interest in the way 
which I have mentioned, nonetheless 
institute a fresh and a subsequent suit for the 
principal. The question really turns on the 
view we take of the meaning of Order 
II, rule 2, and of the provisions of this 
particular bond. The preliminary clause 
of the bond recites the advance of the money 
and promise of the obligor to re-pay within 
three years at a stipulated rate of interest. 
Clause 7, which is in common form, provides 
that after the expiration of three year3 the 
creditor shall be entitled to sue for the whole 
amount of principal and interest if failure is 
made to pay the amount of the bond with 
interest within that time. If that clause 
providing for re-payment of principal and 
interest and for the right of the creditor 
upon default stood alone, there would be, 
in my opinion, no doubt at all that claims 
for principal and interest would he clai t.s 
which the plaintiffs were entitled to make 
within the meaning of Order II, rule 1. 
The provision of that rule is that ’every 
suit shall include the whole of the claim 
which the plaintiff is entitled to make in 


respect of the cause of action.” The mean¬ 
ing of the expression ‘ cause of action” has 
long been judicially settled and finally pro¬ 
nounced in the Courts in England in Bead 
v. Brown (1) and adopted by a Full Bench 
of this Court in Marti v. Bhola Ram (2), 
a decision which is binding upon us, to 
mean every fact necessary for the plaintiff 
to prove, if traversed, in order to support 
his right to the judgment of the 
Court. This definit ion obviously in¬ 
volves in it the addition made by Lord 
Justice Fry in Read v. Brown (1), “every¬ 
thing which if not proved gives the de¬ 
fendant an immediate right to judgment.” 
Applying that definition to this case, the 
plaintiffs in order to recover the interest 
would have to prove the execution of the 
bond, the advance although of course that 
would be involved in the bond, unless there 
was some circumstance calling upon them 
to do it, the terms of the bond, and the 
right to recover interest under clause 7, 
namely, the non-payment of the principal. 
They would have to prove ‘precisely the 
same facts if they were suing for the 
principal. And I feel constrained to hold 
that if clause 7 stood alone, the appli¬ 
cation of Order II, rule 2, would compel 
the plaintiff to include both principal and 
interest in one suit, being the whole of the 
claim which he was entitled to make in res¬ 
pect of the cause of action. It is quite true 
that one or two authorities which are entitled 
to great respect have been relied upon by Dr. 
Sapru for the respondents, which throw 
doubt upon the correctness of this view. It 
is sufficient to say that in each of these 
cases, namely, Yashvant v. Vithal (3) and 
Ram Bhaj v. Devia (4), the circumstances of 
the contract were not the same as that 
before us, and the ratio decidendi proceeds 
upon a consideration of English authorities 
which are not really relevant to this point, 
inasmuch as the provision we are now con¬ 
sidering does not occur, so far as I am aware, 
in any express provision of English Law. 

It should be observed that no injustice is 

(1) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; GO 
L. T. 250; 37 W. R. 131. 

(2) 16 A. 165; A. W. N. (1894) 65; 8 Ind, Dec 
(n. s.) 106. 

(3) 21 B. 267; 11 Ind. Dec. (x. s.) 181. 

(4) 123 P. _R. 1881. 


Vol. XLI] 


INDIAN OASES. 


235 


MUHAMMAD ZAKAR1YA t\ MUHAMMAD HAFIZ. 

contemplated or really can occur by the 
application of this provision, because any 
result of that kind is carefully guarded 
against by the further provision which 
enables the Court in a proper case upon 
the application of the plaintiff to allow 
him to pursue one or other of his claims 
and to suspend the other. We have, how¬ 
ever, to give effect to all the provisions 
of this document and in interpreting it as 
a whole, to examine each independent pro¬ 
vision relied upon in support of the plaint¬ 
iff s contention. It is argued on behalf 
of the respondents that even if Order II, 
rule 2, has the effect which we think it 
has, clause 2 of the bond enables them 
to do what they did here. I do not agree. 
I think the meaning of clause 2 is quite 
dear. It gave the creditor an additional 
right inconsistent with that contained in 
clause 7, and was, therefore, a modification 
of that clause. I think that it relates only 
to the period between the expiration of six 
months from the date of the bond and 
the expiration of three years from the date 
of the bond. And all that clause 2 does 
is to confer upon the creditor an option 
to do two things during that period which 
otherwise he could not do. One is to sue 
for the principal within three years, secondly, 
to sue for interest without suing for the 
principal. I think this is the only possible 
construction which can be read consistently 
with clause 7. The respondents’ contention 
makes clause 7 superfluous, and this is the 
error we think the learned Judge below, 
who agreed with the^respondents’, view, fell 
into. Clause 7 is the basis of the con¬ 
tract, clause 2 provides for a special con¬ 
tingency and confers special rights, clause 
3 merely as the result of clause 2 defines 
the rights given by clause 7 and provides 
that the rate of interest and mode of 
payment shall be the same and are not 
to be affected by the provisions of clause 2. 

The result may seem somewhat startling. 
The defendant out of a debt of Rs. 14,000 
with considerable accumulation of interest 
has re-paid only Rs. 3,000, and the learned 
Judge, being in a difficulty with regard to 
the authorities, not unnaturally took a view 
which he thought was in accordance with 
the justice of the case But if the law 
18 clear, we have no right to consider the 


consequences, and it is to be borne in mind 

as already observed, that the plaintiffs might 

have protected themselves against such con¬ 
sequences by an ordinary application such 
as that indicated in the last clause of Order II. 

i if - „ fnr J h " oontent i on has been raised on 
behalf of the respondents which creates! a 

certain amount of difficulty. I am not 

prepared to say that if the plaintiffs had 
clearly put forward their interpretation of 
the document as a necessary part of the 
claim which they were making in the pre 
vious suit, and their explanation of the form of 
the claim, in such a way that the defendant 
ought to have but did not contest it it 
might not be held that the parties ™re 
bound by hat view of their own contract 
whatever the general law might otherwise 
be. But when the proceedings in the first 
suit are carefully examined, it is clear that 
nothmgof the kind really occurred when 
the plaintiffs were, so to speak, cutting 
down their claim to a claim for interest. In 

the plamt ,n the previous suit they said 
that Rs. 3,010 were due on account of 
interest in respect of which only the claim 
was brought according to the terms of the 
bond. That was a correct statement of a 
claim for interest. In paragraph No. 5 of the 
plaint they slated that they were entitled 
to realize only the amount of interest due 
under this bond without instituting a suit 
in respect of the principal. That was a 
perfectly innocuous and accurate statement 
In paragraph No. 6 they alleged that they were 
entitled to bring the property to sale 
subject to the principal and the remaining 
amount of interest due on the bond 
Nowhere did they allege that they still had 
a right or claimed to have a right, or 
intended to pursue such right, to sue for 
the principal at a subsequent date. And 
inasmuch as the defendant did not appear 
and put in no written statement, it is 
impossible to hold that any issue as to the 
construction of the bond on this point was 
raised and determined in that suit, or 
that the plaintiffs compelled the defendant 
o plead to the point. Furthermore, the 
Cour rightly and carefully decided the 
plaintiffs suit in the proper from, that is 
to say, gave a decree for sale of the 
mortgaged property in respeot of the 
amount claimed in the suit, but made no 
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decree in the form claimed by the plaintiffs 
indirectly in paragraph No. b of the plaint; 
so that even if it could be said that the 
plaintiffs raised the point in the former 
proceeding, the Court left it entirely 
undecided. As a matter of fact the place 
and time to determine such a point is 
on a proper application by the plaintiff 
to abandon a part of his claim and to 
have it decided by the Court before the 
suit is finally entertained. 

Two further observations may be made. 
It is a remai kable circums'aoce that in 
view of the fact that the original suit 
for Rs. 3,010 was brought by these plaintiffs 
for interest only, they should in the suit 
now before us have expressly abandoned 
any claim for interest on conscientious 
grounds; secondhy , it by no means follows 
from this decision, nor indeed does Order II 
appear to provide, that the liability for 
the principal is extinguished, and it may 
be that any view of the justice of the case 
may be reconciled by a subsisting liability 
from the defendant to the plaintiffs to pay 
interest so long as the principalis outstand¬ 
ing. As to this I express no opinion. 
The parties can, if so advised, raise that 
question in another suit. 

The result is that we allow this appeal, 
set aside the decree of the Court below 
and dismiss the plaintiffs’ suit with costs 
here and in the Court below. 

Piggott, J.—While concurring generally 
in the above judgment 1 desire to add a 
few remarks. In the suit of 1914 the 
plaintiffs asserted that they were entitled 
to bring the mortgaged property to sale, 
“subject to the principal and the remaining 
amount of interest due under this bond.” 
I am clearly of opinion that such a claim 
could not be sustained, in view of the 
provisions of rule9 2 and 4 of Order 
XXXLV of the Code of Civil Procedure. 
The object of these rules seems to be that 
in any suit for sale on a mortgage, an 
account should be taken once and for all, 
of the amoant due - for principal and 
interest on the mortgage.” Two successive 
suits for sale on one and the same mortgage 
should be an impossibility. I do not 
believe it to be possible for parties to dra w 
up a contract of mortgage so drafted as to 
avoid these statutory obligations; bat in 


any case they have not done so on the 
wording of the document in suit, or on 
the facts of this particular case. When the 
suit of 1914 was instituted there was no 
room for the contention that the entire 
mortgage debt, both principal and interest, 
was not due.” 

If, however, in the suit of 19 4, the 
plaintiffs had in plain terms claimed the 
relief to which they s .id they were entitled, 
namely, a decree for the sale of the mort¬ 
gaged property subject to the principal debt 
due on the same bonU and to any further 
interest that might accrue due under the 
same, it might with some force be contended 
that an obligation would thereby have 
been cast on the defendant-mortgagor of 
resisting this claim. A defendant who 
deliberately elects to enter no defence 
against an improper claim, or one legally 
unjustainrble, cannot complain if in a 
subsequent litigation he finds himself caught 
by the rule of res judicata. 

I do not find any such rule to be applic¬ 
able in the present case. When we come 
to look at the plaint iu the suit of 19i4, 
we find that the plaintiffs carefully refrained 
from including this inadmissible relief, to 
which they sail they were entitled, in the 
specification of the reliefs actually claimed. 
What they asked for was simply— “that 
the amount due may be awarded, with 
interest pendente life and future interest: 
otherwise »he property mortgaged may be 
sold by auction.” This claim the defendant 
obviously could not resist: the amount 
claimed was due from him and the mortgaged 
property was liable lo be sold in satisfac¬ 
tion of the debt. I do not see that any 
obligation was cast on the defendant of 
warning the plaintiffs as to the probable 
consequences of their claiming a decree for 
a much smaller amount than was due to 
them on <he date of the suit. The Court 
decreed the claim as brought; that is to 
say, the decree passed was for the sale 
of the mortgaged property and not of the 
equity of redemption of a subsisting mortgage 
of Rs. 14,000. 

Under these circumstances I agree with 
my learned colleague that a second suit for 
sale on the sam9 mortgig3 is not maintain- 
al le. 

Appeal d(cre d 
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BARHMA DEO L4L t>. SHEO PRASAD LAL. 

PATNA HIGH COURT. 

Letters Patent Appeal No. 19 of 1917. 

May 11, 1917. 

Present:— -Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Mullick. 
BARHMA DEO LAL— Defendant — 

Appellant 

versus 

SHEO PRASAD LAL —Plaintiff — 

Respondent. 

Bengal Tenancy Act (7111 B. C. of 18S5), ss. 170, 171 

Occupancy holding — Mortgagee , right of, to question 
collusive decree obtained by landlord against tenant for 
enhancement oj rent. 

A mortgagee of an occupancy holding, who has 
after Jcontcst been allovved to deposit arrears of 
rent under sections 170 and 171 of the Bengal 
.Tenancy Act, has a sufficient interest in the holding 
entitling him to maintain a suit for a declaration that 
a collusive decree obtained by the landlord against 
the tenant for enhancement of rent is not binding on 
him. [p. 237, col. 2; p. 238, col. 1.] 

Letters Patent Appeal from the decision 
of Mr. Justice Atkinson, dated the 19th 
Jamary 1917, reported as 38 Ind. Cas. 356, 
reversing that of the Subordinate Judge, 
Chapra, dated the 3rd August 1915, confirm¬ 
ing a decision of the Munsif, Siwan, dated the 
20th May 1915.* 

Mr. Atul Krishna Roy for Mr. Sushil \iadhab 
Mullick , for the Appellant. 

Mr. 8. N. Sahay for Mr. Rajeadra Prasad 
for the Respondent. 

JUDGMENT. 

Mullick, J.—The plaintiff in this suit is 
the transferee of an occupancy holding. It 
is not found by any Court whether the hold¬ 
ing is transferable or non-transferable. The 
first defendant is ihe landlord and the second 
defendant i3 the recorded tenant. The plaint¬ 
iff brings the present suit for a declaration 
that a rent-decree obtained by the landlord 
against the recorded tenant is fraudulent and 
not binding upon him, and secondly, he asks 
for a further declaration that ha is a tenant. 
The Munsif who tried the suit in the first 
instance found in favour of the plaintiff on 
all points and decreed the suit. On appeal 
that decree was affirmed by the Subordinate 
Judge. There was then a second appe«l to 
this Court which was heard by Mr. Justice 
Atkinson, who disagreed with both the Courts 
balow and held that the plaintiff's whole suit 
should be dismissed. lie was of opinion 
that the fact that the plaintiff had been per¬ 
mitted under sections 170 and 171 of the 
Ban gal Tenancy Act to deposit the amount 


of the arrears with a view to saving the hold- 
ing from sale and that the amount so deposited 
had been withdrawn by the landlord, did not 
constitute the plaintiff a tenant under the 
landlord as the landlord did not withdraw 
the amount as rent. lie accordingly held 
that the plaintiff was not entitled to any de¬ 
claration that he was a tenant in the holding. 

The matter now comes up on Letters 
Patent appeal before us, and the first point 
urged is that apart from the question of the 
transferability of the holding or the ques¬ 
tion whether the plaintiff has validly acquired 
the interest of the recorded tenant, the plaint¬ 
iff is under section 171 of the Bengal 
Tenancy Ant a statutory mortgagee of the 
holding and that he is interested in the amount 
of rent payable upon the holding, for if the 
recorded tenant again defaults he (the plaint- 
iff) will be called upon to pay the rent in 
order to save his mortgage. It is urged that 
in these circumstances the plaintiff is a person 
who has a sufficient interest to challenge the 
decree obtained by the landlord against the 
recorded tenant collusively enhancing the 
rent. The Trial Court and the Subordinate 
Judge both found that the rent had in fact 
been collusively enhanced, and the only ques¬ 
tion is whether the plaintiff has a sufficient 
interest to maintain the suit as mortgagee. 
In my opinion he has. He is vitally interest¬ 
ed in the amount of rent payable, because 
in the event of a second rent sale his mort¬ 
gage charge as an encumbrance will be extin¬ 
guished. The plaintiff, therefore, is entitled 
to a declaration that the decree obtained by 
the landlord against the second defendant is 
not binding upon him. I have assumed in the 
absence of evidence adduced by the landlord 
that the mortgage charge is still subsisting 
and learned Counsel appearing for the land¬ 
lord before us is not in a position to make any 
submission to the contrary. It will be suffi¬ 
cient to say that in the event of any future 
litigation, it will be open to the landlord to 
prove that the plaintiff’s mortgage charge 
is extinguished and that lie is no longer entitl¬ 
ed as mortgagee under section 171 to make 
the deposit. The order of Mr. Justice Atkin¬ 
son will be set aside and a decree will be 
made in favour of the plaintiff, declaring that 
he is not bound by the decree obtained by 
the landlord against defendant No. 2 referred 
to in the plaint. The plaintiff is entitled to 
costs as against the landlord in all the Courts 
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Chamier, C. J.— I agree that the plaintiff, 

havit g been allowed after a contest to deposit 
arrears of rent under sections 170 and 171 of 
the Bengal Tenancy Act, has become a mort¬ 
gagee of the holding and that gives him 
an interest entitling him to maintain the 
present suit. I agree that he is entitled to 
a declaration that he is not bound bj r the 
decree obtained by the landlord against de¬ 
fendant No. 2. I agree also as to the costs. 

Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 72 of 1916. 

April 13, 1917. 

Present :—Sir Basil Scott, Kt., Chief Justice 

and Mr. Justice Batchelor. 
KURGODIGAUDA LINGANGAUDA — 

Flaintiff—Appellant 


versus 

NINGANGAUDA NINGANGAUDA— 
Defendant—Respondent. 

Limitation Act (IX of 1908J, s. G, scope of- — Cii il Pro - 
cedin'C Code (Act I' of 190SJ, s. 141— Application for 
restitution, whether application for execution of decree. 

Section 6 of the Limitation Act is an enabling 
section to enable persons under disability to exercise 
their legal rights within a certain time, and it should 
be construed liberally rather than narrowly, [p. 238, 
col 2.] 

An application for the execution of a decree within 
the meaning of section G of the Limitation Act is not 
limited to applications under Article l82of that Act, but 
includes an application for restitution in consequence 
of the decree and the time for making such appli¬ 
cation in the case of a minor is, therefore, extended 
under the provisions of section G. [p. 238, col. 2.] 

First appeal from the decision of the 
Subordinate Judge, Dharwar, in Darkhast 
No. 375 of 1914. 


Mr. Nilkanth Atmaram , for the Appel¬ 
lant. 

Mr. A. G. Desai , for the Respond¬ 

ent, 

JUDGMENT.—On the 4th of November 
1901, a decree was passed by the Trial Court 
at Dharwar for delivery to the plaintiff of 
certain lands. In execution of that decree the 
lands were delivered to the plaintiff. On an 
appeal preferred on behalf of the applicant, 
who was then a minor, the High Court 
amended the decree on the 17th of August 
1903, by excepting from the decree for 
delivery two surevy numbers. Those 
survey numbers, however, remained in 
the possession of the plaintiff and the 


applicant attained majority on the 1st of 
October 1912. On the 4th of August 
1914, the present application was made 
for delivery to him of the two survey 
numbers excepted by the judgment of the 
High Court in appeal from the scope of 
the decree of the Trial Court. The appli¬ 
cation, which is one which the applicant 
would be entitled to make under section 
144 of the Code of Civil Procedure, is 
barred by time, unless it is an application 
for the execution of a decree within the 
meaning of section 6 of the Indian Limitation 
Act. 

It is clear, we think, that an appli¬ 
cation for (he execution of a decree in 
section 6 is not limited to applications 
under Article 182 of the Indian Limitation 
Act. It would apply also to applications 
under Article 183 in which the expression 
‘ execution of a decree” is not used, but 
reference is made to the enforcement of a 
decree of any Court established by royal charter 
in the exercise of its ordinary original 
civil jurisdiction, or an order of His 
Majesty in Council. There is reason for 
thinking that the words an application for 
the execution of a decree” are not to be 
construed so narrowly as to exclude an 
application for restitution in consequence 
of the decree, if such an application could 
fairly be treated as an application for 
execution, for section 6 is an enabling section 
to enable persons under disability to exercise 
their legal rights within a certain time, 
and it should be, we think, construed 
liberally rather than narrowly. 

Now an application for restitution, . 
according to the provisions of section 144 
of the Code, is to be made to the Court 
of first instance whose decree is varied 
or reversed, and in that respect it differs 
from applications for execution under part 
II of the Code, section 38 of which provides 
that ‘ a decree may be executed either by 
the Court which passed it, or by the Court 
to which it is sent for execution.” Never¬ 
theless it appears to us that an order 
made under section 144 is an order in 
execution of a decree of the Appellate 
Court. The section provides that the Court 
may make any order, including orders for 
the refund of costs and for the payment 
of interest, damages, compensation and 



Vol. XLt] 


INDIAN OASfiS. 


239 


HAYAT V. RUSTAM. 

mesne profits which are properly con¬ 
sequential on such variation or reversal,” 
and it is made clear by the second clause 
of the section that the relief allowed, as in 
execution matters, can only be allowed by 
application under the Code and not by a 
separate suit. We are, therefore, of opinion 
that the lower Court was right in holding 
that the application was virtually an appli¬ 
cation for the execution of the High Court 
decree amending the decree of the Dharwar 
Court. We dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1334 of 1914. 

January 20, 1917. 

Present : - Mr. Justice Chevis. 
Musammat HAYAT— Defendant- 

Appellant 


versus 

RUSTAM AND OTHERS — PLAINTIFFS — 

Respondents. 

Custom—Succession — Sister v. collaterals—Mainval 
Jatn f Tahsil Alipur, Muzaffargarh District. 

Among Mahwal Jats of Tahsil Alipur, District 
Muzaffargarh, a sister Joes not exclude collaterals, 
whether she be married in the family or not. To 240 
cols. 1 & 2.] 

Sauna v. 8«hib Khatun , 2 Ind. Cas. 71; 44P.lt. 
1909; G9 P. W. R. 1909; 07 P. L. 11. 1909, Musammat 
Fatima v. Khanda , 25 P. R. 1895, distinguished. 

Seoond appeal from the decree of the 
Additional Divisional Judge, Multan Division 
at Muzaffargarh, dated the 18th April 1914. 

Mr. Badr-ud-Din , for the Appellant. 

Mr. Ookal Chand Karang , for the Re¬ 
spondents. 

JUDGMENT.—The genealogical tree is:— 

Nauiian 


Musa Bahadur Dudali 

J I i 

Piran Khtida Bakhsh Muhammad 

I | Bakhsh 

Allah Bakhsh, 
defendant. 


Wasaya, Musammat Hayat, 

D. S. P. defendant No I. 


I 

Irnamun, 

defendant. 


I 1 

Rustam, Khuda Bakhsh, 
plaintiff. plaintiff. 


The dispute is as to the estate of Wasaya. 
The parties are Mahwal Jats of the Alipur 
Tahsil of the Muzaffargarh District, 
Musammat Hayat is married to Irnamun, 
and it is said her son is going to marry 
the daughter of Allah Bakhsh, so Irnamun 
and Allah Bakhsh, not having joined in 
the suit, are pro forma defendants. The 
plaintiffs claim their share of Wasaya’s 
estate. The only question is whether the 
sister of the last male owner succeeds in 
presence of the second cousins. 

The lower Courts have both found in 
favour of the plaintiffs. Musammat Hayat, 
armed with a certificate, has lodged this 
second appeal. The first Court placed the 
onus on the plaintiffs, and for the appel¬ 
lant it is urged that the District Judge 
has tieated the case as if the onus were on 
the defendants. It is urged that if the 
onus is to be changed, there should be a 
remand. But both sides have produced 
their evidence, and I do not see that a 
remand would serve any useful purpose, 
further, it is the plaintiffs who are suing, 
and the Customary Law of the District 
(page 33) shows Jats as stating that in 
the absence of lineal descendants or widow 
the estate goes in succession to (1) father, 
(3) brothers or their desecendants, (3) 
sisters or their descendants, (4> mother, 
(o) grandfather or his descendants and 
(6) so on to the other male agnates. 

This is in favour of the sister, so I am 
not at all sure that the initial onus was not 
rightly placed on the plaintiffs. 

^ But the value of the entry in the 
Customary Law is lessened when we turn 
to page 32, where we read that some 
Jats say that daughters and sisters 
succeed first, while others say that 
collaterals exclude daughters. See also 
remarks on page 5, “the Jats have 
quoted instances in which daughters have 
excluded the collaterals of the deceased 
or vice versa ; or have shared the pro- 
J)erty half and half with the collaterals 
sisters come after the daughters.” There 
can, I think, he no doubt whatever that 
sisters occupy a less favourable position 
than daughters, and even as regards 
daughters the position does not seem 
to be above doubt. 

For appellant reliance is plaoed on Sawan 
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v. Sahib Khatun (1), a case of Pan war Jats 
of Muzaffargarh Tahsil. Here a sister, 
married in the family, was preferred to a 
collateral in the fifth degree, but this 
seems to have been mainly because there 
was a considerable number jf witnesses 
produced in that case of sisters having ex¬ 
cluded collaterals. 

In Musammat Fatima v. Khanda (2) a 
daughter’s claim was thrown out because 
she had married outside the family, but 
it was said there were several instances 
on record in the family of daughters 
succeeding when they had married a member 
of the same family. This was a case of 
Ganga Jats. 

Another instance cited is a judgment 
of the Divisional Judge, dated 16th June 
1910, where a sister's claim was allowed. 
This, too, is a case of Ganga Jats of the 
Muzaffargarh Tahsil. 

Both sides have produced evidence in 
this case. The learned District Judge has 
analysed the instances cited by the plaintiffs’ 
witnesses and held that they do not 
amount to anything. But the plaintiffs’ 
case seems to me proved by the evidence 
for the defendants. Not only are none of the 
witnesses unable to cite any instances of a 
sister having succeeded, but Allah’ Bakhsh 
Mahwal, Jambardar , says that as far as 
he knows sisters do not inherit, and he 
goes further and says even daughters are 
sometimes excluded by collaterals, and gives 
an instance in his own family of exclusion 
of a daughter. Pir Bakhsh Mahwal says no 
sister has up to the present inherited among 
Mahwals. And Imamun, defendant, says 
plainly that among Mahwals daughters in- 
herit, but sisters do not. Considering that 
this man is married to Musammit Hay at I 
regard this statement as a most important 
piece of evidence. Surely if sisters did suc¬ 
ceed he would be the first to say so, seeing 
that his own wife is the sister who is claim¬ 
ing a brother’s estate in this case. 

I think that whatever may be said as to 
Jats of the Muzaffargarh District generally, 
it is clear from the evidence in the present 
case that among Mahwal Jats of this parti¬ 
cular Tahsil a sister does not exclude colla- 

• 

(1) 2 Ind. Cas. 71; 44 P. It. 1909; 69 P. W. R. 1909* 
67 P. L. R 1909. 

(2) 25 P. R. 1595. 


terals, whether she be married in the family 
or not. 

Then it is urged that if no custom applies 
Muhammadan Law should be followed. But 
this is not a case of succession not being 
proved to be governed by custom. Custom 
undoubtedly governs succession, and the only 
question in the case is whether by custom the 
sister excludes the collaterals or vice v*rsa. 

I uphold the decision of the lower Courts 
decreeing the claim and dismiss this appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Role Nisi No. 3 of 1917. 

March 29, 1917. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Smither. 

SARPAT SINGH and another— 

Petitioners 

versus 

Rai BUDH SINGH DUDHERIA 
Bahadur — Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 115 Revi¬ 
sion—District Judge ordering payment of allowance to 
guardian of person of minor. , 

A District Judge made an order directing the 
guardian of the property of a minor to pay to the 
guardian of his person a certain allowance, on condi¬ 
tion of the latter removing with the infant to a 
certain house that had been provided for the resi¬ 
dence of the minor. This condition was, however, 
superseded by some other orders but a subsequent 
application for the allowance was refused by the 
District Judge on the ground that the guardian of 
the minor’s person had not complied with the 

condition: 

• Ucl'h (Fletcher , ./., hesitating), that the order ot 
the District Judge refusing the application should 
be set aside by the High Court in revision under 
section 115, Civil Procedure Code. [p. 242, col. 2.J 

Rule against the order of the District 
Judge, Murshidabad, in Case No. 46 of 1904. 

FACTS of the case appear from the judg¬ 
ment. 

Mr. B. C. Mitter (with him Bubus Brojolal 
Ghakravarty and Gurudas binha ), for the 
Petitioners.—The District Judge by his older 
dated the 8th May 1912 directed that no 
payment was to be made to the guardian 
of the person of the minor until she removed 
to live in a house provided for the resi- 
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dence of the infant. This order of the 8th 
May was obviously superseded by the 
Judge’s order of the 22nd May 1912, which 
did away with the condition as regards 
the mother’s removal with the infant to a 
.certain house. So the order of 8th May 
is not binding upon the petitioner. The 
subsequent orders of d;he Judge clearly indi¬ 
cate that he intended that the allowance 
should be paid, even if the mother who was 
the guardian of the person of the minor 
did not fulfil the condition of removing 
to the particular house. So the Judge 
has erred in dismissing the petitioner’s 
application on the ground that the mother 
did not comply with the condition imposed 
by the order of the 8th May 1912. This 
is certainly a case where the petitioner can 
invoke your Lordships’ revisional jurisdiction 
under section 115 of the Civil Procedure 
Code, vide Hashmoni Dasi v. Ganada 
Sundari Dasi (1). Also refers to Buj Mohun 
Thakur v. Rai Uma Nath Chowdhry (2) and 
Juguhundhu Baltuck v. Jadu Gftcse Alkushi (3). 

Babu Dwarkanath Chnckerbutty (with him 
Babus Hamendra Nath Sen and Dhirendra 
Nath Sen), for the Opposite Party.—The Rule 
in this case was issued to show cause why 
the order of the District Judge refusing 
review should not be set aside. Where is 
the error which the Judge has committed 
in refusing to grant review, so that an 
application is entertainable under section 
115, Civil Procedure Code? The Legis¬ 
lature makes no provision for appeal against 
an order by which the Judge refuses to 
review his order and in which he commits 
an error of law. 

Mr. B. C. Mitter , in reply.—The Judge 
has exercised his jurisdiction illegally or 
with material irregularity. 1 do not say that 
there has been gross or palpable error of 
law. Jf the Judge decides on the ground that 
the order of 8th May is the foundation of his 
jurisdiction, he is wrong. Venkubai v. Lahli¬ 
man Venkoba Khot (4), Sivaprosad Ram v. 
Tricomdas (5). There is no question of review 
here. It was an interlocutory order. 

(1) 26 Ind. Cus. 275; 20 C. L. J. 213; 19 C. W. N. 8*. 

(2) 20 C. 8; 19 I. A. 154; 6 Sar. P. C. J. 245; 10 Ind. 
Dec. (n. e.) 6 (P. C.). 

(3) 15 C. 47; 7 Ind. Dec. (n. «.) 617. 

(4) 12 B. 617; 13 Ind. Jur. 270; 6 Ind. Dec. (n. s.) 

895. . 

(5) 27 Ind. Cus. 917; 42 C. 026. 

16 


JUDGMENT. 

Fletcher, J.—This is a Ruleoalling upon 
the opposite party to show cause why the 
order complained of in the petition should 
not be set aside. The order complained of 
was passed on an application which is stated 
in the order-sheet to be an application for 
review of judgment. As a matter of fact, 
it was not such. It was a renewal of an 
application that had been dismissed in May 
1916. The application was made for a direc¬ 
tion upon the guardian of the property of a 
minor to make certain payments that had 
been directed to be made by the District 
Judge, the amount being Rs. 300 per mensem, 
for the minor’s maintenance. The question 
turned upon the consideration of a condition 
that the District Judge had imposed by an 
order dated the 8th May 1912, the District 
Judge having by that order directed that 
no payment should be made to the guardian 
of the person of the minor, that is, the 
mother, until she went with the infant to 
live in a house provided for the residence 
of the infant. Then on the 22nd May 1912, 
an order was made that is said to have 
superseded the order of the 8th May of 
the same year, by which the District Judge 
is said to have set aside the condition as 
to the removal of the guardian with the 
infant to the house provided for their 
residence. The words of the order are 
these:— Having regard to the certificate of 
the Civil Surgeon on the subject of the 
condition of the health of the minor’s 
mother, 1 am unable for the present to 
make any order for her to remove into 
the house that has been provided for the 
minor’s use.” The matter, if it rested 
there, might have occasioned some difficulty. 
Speaking for myself, I am not at all 
sure that the Judge made that order 
permanently superseding the order of the 
8bh May 1912. 1 think it was simply 

meant prnna facte as a temporary measure 
during the then exciting illness of the 
minor’s mother. But the subsequent orders 
made by the District Judge show that 
the allowance was to be paid to the minor’s 
mother notwithstanding her failures to 
reside in the residence provided for her 
use. There was an order when the mother 
was living at Madhupur—although apparent¬ 
ly Ihe Judge did not view with favour her 
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residence at that place which clearly recog¬ 
nized that Rs. 300 a month was to be 
paid to the mother. The mother is 
now dead. The District Judge dismissed 
the application that was made to him, 
on the ground that the mother of the 
infant never complied with the condition 
imposed by the order of the 8th May 
1912. This Rule has been obtained against 
that order. 

It has been urged that this Court cannot 
interfere under section 115, Code of Civil 
Procedure. I must confess I am considerably 
impressed with that argument. I feel con¬ 
siderable hesitation in interfering in a case 
of this nature. However, the other learned 
Judge on the Bench does not feel that 
difficulty and I do not think that, in a 
case like this where all the merits are 
on the side of the guardian who maintained 
the infant, I should press my doubt so 
far as to dissent from the order that is 
going to be made. The amount of the 

arrears of maintenance claimed stands in 
two parts. First of all, the part that 
accrued due on the date of the order of 

the learned District Judge, that is, the 

22nd April 1912. As regards that, it 

could not matter whether the mother 
resided at the house provided for her or 
in any tther place. All that money has 
been spent and laid out for the benefit 
of the infant and the condition as to the 
residence was imposed as regards the future 
payment, and not as regards the amount 
that became due for past years. The learned 
Judge obviously ought not to have deprived 
the guardian of the person of the minor 
of that money. The other part, that is, 
as regards the arrears that accrued due 
after that order of the 22nd April 1912 
stands on a different footing. On the whole, 
I am not prepared to say that the learned 
Judge by his order of the 8th May 1912, 
did mean that the payment of the allowance 
should be made only in the event of the 
guardian of the person of the minor re¬ 
moving to the house that had been pro¬ 
vided for the residence of the minor. The 
subsequent orders passed by the learned 
District Judge seem to recognize the fact 
that the mother and guardian of the person 
of the minor was entitled to receive an 
allowance of Rs. 300 a month without 
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residing at the house that had been pro¬ 
vided for their use. On the whole, I think 
the order of the learned District Judge ought 
to be set aside and, with regard to 
allowance of Rs. 300 per mensem that 
accrued due prior to the 22nd April 1912, 
the petitioner is entitled to receive it and, 
with regard to the allowance subsequent 
to that date, he is entitled to receive it 
upon satisfying the learned Judge that the 
minor was suitably and properly maintained 
by the mother during the period between 
that date and up to her death. The Rule 
is, therefore, made absolute on these terms 
with costs, one gold mohur. 

S.mither, J.—I agree. 

Rule made absolute. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 292 

of 1916'. 

February 27, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

RAJANI KANT A MONDAL —Plaintiff— 

Appellant 

versus 

Ho j i LAL MUHAMMAD SARDAR- 

Defendant — Respondent. 

Contract Act (IX oj 1872^, $s. 69, 70—Put.ni, sale of, 
in execution of rent-decree—Deposit of decretal amount 
by dar-putnidar — Putnidar, liability of — Bengal 
Tenancy Act (VIII B. C. of 1885^, s. 171, erroneous 
order under — Injunction , suit for — Decree, conditional. 

The landlord of a putni tenure brought a suit for 
arrears of rent against some only of the putnidars 
and obtained a decree. Defendant, a dar-putnidar 
of the judgment-debtors, deposited the decretal 
amount in Court to save the tenure from being sold, 
and was ordered to be put in possession as mort¬ 
gagee under section 171 of the Bengal Tenancy Act. 
Plaintiff, a putnidar who was not a party to the 
landlord’s suit for rent, brought a suit for a declara¬ 
tion and an injunction that his right in the tenure 
was not affected by the order under section 171 of 
the Bengal Tenancy Act, and the Court gave him a 
decree conditional on his paying to the dar-putnidar 
l.is propoitionate share of the rent: 

Held , (1) that the payment made by the defend¬ 
ant fell as against the plaintiff within sections 69 
aud 70 of the Contract Act; [p. 244, col. 1.] 

(2) that the condition attached to the decree in 
favour of the plaintiff was not improper, [p. 244, col. 
2 -] 

Appeal against the decree of the Addi¬ 
tional Subordinate Judge, Rajshahi, dated 
the 22nd September 1916. 
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Babus Sarat Chandra Boy Chowdhury and 
Bireswor Bag chi , for the Appellant. 

Babus Mohini Slohan Chakrabarty and 
Jotindra Mohan Chowdhury , for the Respond¬ 
ent. 

JUDGMENT. 

Fletcher, J. — This is an appeal by the 
plaintiff against a judgment of the learned 
Additional Subordinate Judge of Rajshahi, 
dated the 2‘2nd September 1916. The 
plaintiff brought the suit for a declaration 
that his right in certain property had not 
been affected by the charge said to have 
existed in favour of the defendant No. 1 
under section 171 of the Bengal Tenancy 
Act. The facts are somewhat complicated 
as they appear from the judgment of the 
Court below, but from the very clear and 
lucid statement made by Mr. Roy Chow¬ 
dhury who opened the appeal, the follow¬ 
ing may be taken as the facts necessary 
to be considered for the purpose of this case. 
There was a putni in which one Nafar 
Mandal had a 9-annas share. The other 
7 annas was vested in two persons named 
RamCoomarand Mahabharat. Nafar Mandal 
died leaving three sons, Srinath, Lakshi 
Kant, and Baruni. Srinath died without 
issue leaving a widow Nayantara. Lakshi 
Kant also died without issue leaving a 
widow Bisseswari. Baruni died leaving six 
sons, the plaintiff being the eldest of those 
sons. As to the 7-annas share in the 
putni. Ram Coomar died leaving Akrurmani 
his widow and the widow of a pre-deceased 
adopted son, namely, Ramsasi. Mahabharat 
died also without issue leaving Bama Sundari 
his widow. The landlord brought a suit 
to recover the rent in arrears due on the 
putni. In that suit, he made Nayantara 
the first defendant, Akrurmani, the second 
defendant and Chandra Kamini who was 
the widow of a nephew of Mahabharat 
the third defendant. After the decree, the 
property was put up for sale in execution. 
The defendant No. 1 in the present case 
holds a door •putni uncfer the 7-annas co¬ 
sharers and he deposited the whole amount 
of the decree and prevented the property 
from being brought to sale. After that, 
the defendant No. 1 made an application 
utider the provisions of section 171 of the 
Bengal Tenancy Act to be put in posses¬ 
sion as a mortgagee and the Court made 


that order. Then the plaintiff brought 
the present suit on the footing that the 
decree in the suit brought by the land¬ 
lord to which he was no party was net 
binding on him and that, it not having 
been a decree for arrears of rent within 
the meaning of the Bengal Tenancy Act, 
no order could be made under section 171 
of the Bengal Tenancy Act as against 
him. The learned Judge of the Court below 
in the course of his judgment has found 
the title of the plaintiff and has held that 
the decree was not a decree for rent 
within the meaning of the Bengal Tenancy 
Act, as the landlord did, in fact, know 
of the interest of the plaintiff in the tenure 
and, therefore, he has made a declaration 
in the suit in favour of the plaintiff. He 
has also granted to the plaintiff an in¬ 
junction as prayed for by him; but in his 
opinion, the plaintiff being liable under 
the law to pay to the defendant No. 1 his 
portion of the rent which is represented 
by the 9-annas share in the putni , he 
has attached a condition to the issue of 
the injunction, namely, that the injunc¬ 
tion would issue only on the plaintiff 
paying to the first defendant his portion 
of the rent that has been paid by the 
defendant No. 1. That is the only point 
involved in the present appeal, all the other 
matters being found and declared in favour 
of the plaintiff. 

The first point that arises in this case 
is whether the payment made by the 
defendant No. 1 falls within the terms of 
sections 69 and 70 of the Indian Contract 
Aot, or whether it was purely a voluntary 
payment made by the first defendant. The 
cases that have been cited to us on this 
point seem to me not to offer much assis¬ 
tance. The case of Raja Baikunta Dey 
Bahadur v. Udoy Chand Maiti (l) is a per¬ 
fectly simple case. There the sale was 
being made of the interest of the zemindar 
under the Public Demands Recovery Act 
and the payment by the putnidar was not 
deemed to be a payment made by a person 
having an interest in the payment, as the 
putni by reason of the sale of the interest 
of the putnidar could not be affeoted in 
any way. So is the case of Panchkori 

Ghosh v. Ptari Das Jati (2), because the finding 

(1) 2 C. L. J. 311. 

(2) 34 Ind. Cas. 341; 25 C. L. J. 325; 21 C. W. N. 394, 
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made there was that the mortgage was a 
fictitious one ana the person claiming under 
a fictitious deed could neither be called 
interested in the payment of the money 
within the meaning of section 69, nor was 
the payment lawful within the meaning of 
section 70 of the Indian Contract Act. 
But when one comes to the case of a 
dar-putnidar of a share of a putni making 
a payment of the whole rent due on the 
putni , on the ground that the dar-putnidar's 
interest in the property is liable to be or 
may be destroyed if the property is brought 
to sale, it seems to me that that is a 
totally different case and I think that such 
a payment falls within the terms of both 
sections 69 and 70 of the Indian Contract 
Act. The present dar-putnidar was clearly 
interested in the payment of the money 
because, if the money was not paid, the 
putni was liable to be destroyed and with 
it would go the darputni. Obviously the 
putnidar was bound by law to pay the rent 
due to the zemindt.r. That seems to me 
clearly to bring the case within the terms of 
section 69 of the Indian Contract Act. I also 
think that the case comes within the terms 
of sections 70 of that Act, because it is 
quite clear, in a case of this nature, that 
the darputnidar did not intend to act 
gratuitously when he paid the rent of the 
putni and the payment was a lawful one 
without doubt, because it was made by 
depositing the money in Court and the 
present plaintiff has, in fact, enjoyed the 
benefit of that, because it is not his case 
that anybody else except the first defendant 
paid the rent that he owed to the landlord. 
Therefore, it seems to me clear that the 
payment comes within the terms of both 
sections 69 and 70 of the Indian Contract 
Act. 

Then it is said that the first defendant 
ought to have been left to realise 
the money from the plaintiff by a separate 
suit. The view of the learned Judge was 
that he had a discretion before he awarded an 
injunction and it was an equitable remedy 
and the Court could impose terms on the 
plaintiff before awarding it. The condition 
which the learned Judge imposed was that 
the plaintiff in this suit—the rights of all the 
parties having been ascertained—must under¬ 
take to pay to the defendant No. 1 the amount 


that he was liable to pay in respect of the 
putni rent paid by the dar-putnidar and 
that otherwise the injunction would not be 
awarded. That view seems to me to be a 
view which the learned Judge was entitled to 
take before granting the injunction asked 
for. There can be no advantage gained in 
the present case by leaving the parties to a 
separate suit, the rights being ascertained of 
all the parties and the learned Judge, I 
think, exercised a wise discretion in direct¬ 
ing that, before this injunction should issue, 
the plaintiff must undertake to pay to the 
defendant No. 1 his portion of the amount 
of the rent paid by the first defendant for 
the putni , the plaintiff having enjoyed the 
benefit of such payment. Without that con¬ 
dition, the learned Judge declined to award 
the injunction. I am not prepared to say 
that in that he exercised his discretion 
wrongly or in a manner that we ought to 
review his order. It is quite clear that with¬ 
out the award of an injunction the declara¬ 
tions that have been made by the learned 
Judge in favour of the plaintiff would not 
be of such value as when the injunction is 
awarded. I see no reason to dissent from 
the view taken by the learned Judge that the 
injunction in thiscase ought not to be granted, 
except on conditions that the plaintiff should 
undertake to pay to the defendant No. 1 his 
portion of the putni rent which has been 
paid by the defendant No. 1. In that view 
of the case, the decree passed hy the learned 
Judge of the Court below will be affirmed, 
subject, however, to the slight variation that, 
in lieu of the order of the learned Judge 
that on failure to pay the money, the whole 
suit would be dismissed, there should be a 
direction that on failure to pay the money, 
the declarations that have been made in 
favour of the plaintiff would remain but that 
the injunction would not be issued, as the 
injunction was made conditional upon pay¬ 
ment of the said money. Subject to this slight 
modification, the decree of the lower Court 
is affirmed and this ^appeal dismissed with 
costs—one hundred and fifty rupees. 

The cross-objection not being pressed is 
dismissed. We make no order as to costs 
in the cross-objection. 

Ricjardson, J.—I agree. 

Appeal and cross-objection dismissed , 
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CALCUTTA HIGH COURT. 

Appeal from Appellate decree No. 903 

of 1914. 

March 2, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

RAJ CHANDRA MANDAL and others— 

Plaintiffs— Appellants 

versus 

RAGHUNATH DAFADAR and others — 

Defendants—Respondents. 

Arbitration and award—Representative of party to 
reference ) whether can enforce award. 

A proceeding for the purpose of setting aside an 
execution sale was compromised and the matter in 
dispute w’as referred to an arbitrator, who made an 
award by which he directed that the judgment- 
debtors, whose property was sold, should pay a 
certain sum in cash to tlie other party within twenty 
days of the date of the award to have the sale cancel¬ 
led. In a suit for possession of the property by the 
plaintiffs, who acquired it from the judgment-debtors 
subsequent to the award: 

Held, that in order to get the benefit of the award 
the plaintiffs must prove that the condition which 
the arbitrator stipulated had been complied with. To 
246, col. ].] L1 

Appeal against the decree of tlie Additional 
District Judge, 24-Pergannahs, dated the 6th 
January 1914, modifying that of the 
Additional Munsif, Basirhat, dated the 2nd 
January 1913. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Ram Chunder Mazumdar (with him 
Babus Probedh Chunder Chose and Nil Kant 
Chose), for the Appellants.—The appeal arises 
out of a suit for recovery of khas possession 
of two riots of land, one of which the 
plaintiffs purchased at a Court sale and the 
other by a private conveyance from de¬ 
fendant No. 5 on 30th November 1909. 
These two plots were formerly sold in exe¬ 
cution of a rent-decree, but on the applica¬ 
tion of the defendants other than the 
defendant No. 5 the nutter was referred 
to arbitration, and the arbitrator appointed 
set aside the sale. The Court of Appeal 
below has held that with regard to the 
plot acquired by private purchase from the 
defendant No. 5, no title passed to the plaint¬ 
iffs because prior to Hint sale the title 
bad passed by the rent-sale. 

My submission is that when the sale was set 
aside it must have been set aside in toto , inas¬ 
much as under the Civil Procedure Code 
of 1882 there could be no partial setting 


CASES, 


aside of a sale. See section 311 of 
Act N.IV’ of 18^2. The defendant No. 1 
cannot say in the face of the arbitrator’s 
award setting aside the sale that 
the title of the defendant No. 5 passed 
away by the rent-sale. Defendant No. 
5 can claim the benefit of the award, and 
defendant No 1 has no right to retain posses¬ 
sion of the property. The sale could not but 
be set aside in toto. 

[Fletcher, J.—That is so, if the sale is 
set aside judicially. Moreover you did not 
fulfil the conditions of the arbitrator’s award.] 

I can still take advantage of the award so 
long as it stands good. 

Babu Ramgati Sirkar , for the Respondents, 
was not called upon in reply. 

JUDGMENT. 

k Letcher, J.— Phis is an appeal from a 
decision of the learned Additional District 
Judge of the 24-Pergannahs, dated the 6th 
January 1914, modifying the decision of the 
Additional Munsif of Basirhat. The plaintiffs 
brought the suit for possession of two plots 
of land, each measuring about 7 cottas. 
One of these two plots, it is alleged, has 
been acquired by purchase in execution of 
a mortgage decree and the other plot has 
been acquired by a private sale from the 
defendant No. 5. The only question in this 
case is: ‘ Had the defendant No. 5 a title 
to the property that could be passed to 
the plaintiffs? ” The Primary Court decreed 
the plaintiffs’ suit in full. The learned 
Judge in the lower Appellate Court has 
reversed the decision of the Primary Court 
on appeal with regard to the plot acquired 
by private purchase by the plaintiffs from 
the defendant No. 5. The case has been 
argued with great ability by Mr. Mazumdar 
on behalf of the plaintiffs-appellants ; but 
I am not satisfied that, on the materials 
on the record, the decision of the learned 
Judge of the lower Appellate Court is wrong. 
It appears that the defendant No. 5 was 
originally a co-sharer in the jote. The jote 
itself was brought to sale in execution 
of a rent decree and purchased by the 
defendant No. 1. The predecessor of the 
defendant No. 5 then made an application 
to have the sale set aside; but he died 
before the application was disposed of and 
that application appears to have been aban- 
doned. Subsequently, the other co-sharers 
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instituted proceedings for the same purpose 
and an agreement was come to between 
those other co-sharers and the defendant 
No. 1, by which the matter in dispute was 
refeired to the arbitration of a particular 
named arbitrator. The arbitrator made 
a a award by which he directed that the 
applicants, that is the other co-sharers, should 
pay a certain sum in cash to the defendant 
No, 1 within twenty days of the date of 
the award to have the sale cancelled. The 
plaintiffs claim to have the benefit of that 
award and of the order passed on the 
award being filed in Court. I am not 
satisfied that the plaintiffs are entitled to 
the benefit of the award. I think the 
ordinary rule is to apply to an award just 
as much as to a contract. But whether that 
is so or not, the plaintiffs must prove before 
they oan get the benefit of the award that 
the condition which the arbitrator stipulated 
had been complied with, and the condition 
was that the payment should be made 
within twenty days. There is not a word 
to be found in the judgment of either of the 
Courts below that the payment was made 
within twenty days, nor is it admitted in 
the defence that any such payment was 
made. It was clearly the duty of the 
plaintiffs, if they meant to claim the benefit, 
of the award, to show that the condition 
imposed by the arbitrator had been strictly 
complied with. Then the learned Judge in 
the lower Appellate Court says that the 
subsequent conduct is the only evidence as to 
what was done under the terms of the award; 
and the subsequent conduct shows that the 
sale had not been set aside in toto , because 
the evidence that we have got on the re¬ 
cord led the learned Judge of the lower 
Appellate Court to the conclusion that the 
defendant No. 1, at some time in the year 
1910, was in possession of the share of 
the defendant No. 5. The learned Judge 
found that, in that view at any rate, the 
whole sale could not have been set aside. 
Whether the condition in the award was 
*drictly complied with or whether there 
was a future agreement arrived at between 
the defendants, the evidence shows that 
the whole sale was not set aside because 
the defendant No. 1 continued to be in 
possession of the share of the defendant 
No. 5. I think on the facts that the plaintiffs 


could not satisfy the Court that they were 
entitled tc the benefit of this award 
and that the evidence shows that the 
defendant Nc. 1 continued to be in possession 
of the share of the defendant No. 5. In 
that view, tbs judgment of the learned 
Additional District Judge cannot, in ray 
opinion, be disturbed. The appeal is, therefore, 
dismissed with costs* 

Newrould, J.—I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Original Civil Jurisdiction Appeal No. 62 

of 1916. 

March 12, 1917. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Heaton. 

Raja Bahadur MOTILAL SHIVLAL— 

Plaintiff—Appellant 

VPTSUS 

The POONA COTTON and SILK Mfg. 
Co., Ltd. — Defendant—Respondent. 

Transfer of Property Act (IY of 1882J, ss. 52, 2 (d) — 
Mortgage suit—Charge created pending suit, how far 
effective —Lis pendens, doctrine of — Transfer in execu¬ 
tion of order of Court — Mortgagee, second, position of. 

Plaintiff instituted a mortgage suit in the High 
Court against the mortgagor, a Company in liqui¬ 
dation, and the second mortgagee. The liquidators 
of the Company applied to the District Court 
in which the liquidation proceedings were going 
on for sanction to raise Rs. 25,000 for costs of 
litigation on the security of the assets of the 
Company except the goods pledged to the plaint¬ 
iff. The plaintiff and the second mortgagee both 
opposed the application, but the District Judge 
gave the sanction and apparently decided that 
the mortgaged property was assets which could 
be charged. Thereafter the liquidators executed 
two documents of charge for Rs. 10,000 each in 
favour of the plaintiff reciting the decision of the 
District Judge, and agreed that upon the sale of 
the mortgaged premises the sums so charged and 
all interest due thereon should be payable out 
of the sale proceeds in priority to all other 
payments. The mortgaged property was ordered 
to be sold, and out of the surplus sale proceeds 
after the satisfaction of the plaintiff’s mortgage, 
the latter claimed by virtue of the documents of 
charge to be paid the amount secured thereby in 
priority to the claim of the second mortgagee: 

Held, (1) that the second mortgagee as party to 
the pending mortgage suit was protected, by section 
52 of the Transfer of Property Act, against any 
postponement of his security by the charges created 
pendente life by the liquidators, inasmuch as the 
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authority of the District Court could not affect 
orders in a pending suit in the High Court; [p. 248, 
pol. 2.] 

(2) that the liquidators’ charges could not be 
treated as transfers in execution of an order of a 
Court, within the scope of section 2 (d) of the 

Transfer of Property Act, inasmuch as the District 
Court’s sanction was not an order capable of execution 
but merely an authority to the liquidators to act 
in a certain manner if occasion should arise, [p. 248, 
ooI.2.] 

Appeal from the following judgment of 
Kemp, J. : — 

It appears from the reasons given by the 
Distriot Judge for his order that lie considered 
that as the liquidators had no moneys in their 
hands and it was contended that the mortgages 
of the plaintiff and the second defendant 
were open to defects, he was justified in 
giving a first charge in respect of the 
proposed loan of Rs 25,0.0. The way in which 
ihe District Judge’s order is worded really 
gives the firs 1 , charge on the assets and this 
of course would save the rights of the 
plaintiff and second defendant under iheir 
mor gages, bu* there is no doubt 'he 
District Judge intended to give Rs. 25,000 
priority over them. The assets really are 
whatever remains over after the claims of 
the secured creditors under their securities 
have been satisfied. fc’o that if I take 
it that the District Judge’s order means 
only the assets after satisfaction of the 
claims of the secured creditors i • is nob 
open to objection, although the amount of 
the claims of the secured creditors under 
their mortgages leave nothing over of the 
unsecured creditors and there would, there¬ 
fore, be nothing on a first charge on which 
the liquidators could raise Rs. 25,000. 
Clearly, on this construction of the order, 
the plaintiff who himself subsequently 
advanced the sum the liquidators required 
viz., Rs. 20,000, could have no right to 
credit for that sum in priority to the 
claim of the second defendant under his 
mortgage, in the price at which he 
(plaintiff) purchased the mill. 

If, however, the Distriot Judge’s order 
is to be taken as expressing what he 
undoubtedly meant, viz ., that the first charge 
for the proposed loan was to have priority 
1 ver the mortgages of the plaintiff and 
second defendant, then I am of opinion 
hat that order was not only wrong bqt passed 


entirely without jurisdiction. The Distriot 
Judge could not by any order passed on that 
petition take away the rights of secured 
creditors without their consent. The sections 
of the Indian Companies Act oited by Mr, 
Mulla regarding preferential payments and 
the priority of payment out of the assets 
of a Company of the costs and expenses 
of winding-up refer only to the fund 
available as assets, i.e., after the claims of 
secured creditors have been satisfied. If 
the liquidators themselves realise property 
subject to a specific charge, the proceeds 
are distributable in priority in the 
following order, viz., firstly, to the costs 
of realisation; secondly, in payment of 

the oosts of preservation, strictly so 

described, so far as the other assets of the 
Company are not sufficient; and thirdly , in 
payment of the principal, interest and mort¬ 
gagees’ costs, all of which have priority 
over the general costs of the liquidation 
and the costs of carrying on the business 
of the Company. In the present case the 
money raised by the liquidators under the 
District Judge’s order has been and is 
being spent partly in litigating with the 
second defendant-mortgagee regarding a 
claim for two lacs by the mill against that 
defendant and partly in the public examina¬ 
tion of the agents of the mill. I think it 
unnecessary to labour the point. It seems 
to me quite clear that the loan raised by 
the liquidators under the Poona Court’s 
order of the 22nd of November 1915 is 
not entitled to priority over the mortgages of 
plaintiff and seoond defendant and I, therefore 
hold the plaintiff is not entitled to credit for 
this sum in the price at which he purchas¬ 
ed the mill and that Rs. 20,000 must be 
postponed to seoond defendant’s mortgage. 

It is only necessary to add that Rs. 20,000 
were advanced to the liquidators by the 
plaintiff himself under a deed of charge 
dated the 10th of July 1916 and a deed 
of further charge dated the 19th August 
1916 for R 9 . 10,000 each, which have been 
put in and marked Exhibits G aud H in 
the case. Nor can the plaintiff complain 
that he was misled into a belief that 
Rs. 20,000 would have a first charge, because 
he was a party to the petition to the Poona 
Court and vehemently opposed it and even 
commenced proceedings for an appeal against 
the order. The plaintiff must pay 
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Rs. 20,273-1-0 with interest at 2 per cent. 

to the liquidators. 

Mr. Strongman (with him Messrs. Inverarity , 
Disai and MttUa ), for the Appellants. 

Messrs. Kunga and Tarcporevala , for the 
Respondent No. 2. 

JUDGMENT.—This is a mortgage suit 
instituted in this High Court by the present 
appellant against the mortgagor, the Poona 
Cotton & Silk Manufacturing Co. in liquid’ 
ation, the Poona Bank, the second mort¬ 
gagees, and the Poona Swadeshi Company. 

On the 9th October 1915, leave was 
obtained from the Court for the plaintiff 
to proceed with this suit against the Com¬ 
pany in liquidation. Subsequently, the 
liquidators applied to the Poona District 
Court, in which the liquidation proceedings 
were going on, for sanction to raise Rs. 25,000 
for costs of litigation on the security of the 
assets of the Company except the goods 
pledged to the plaintiff. On this application 
both the plaintiff and the second mortgagees 
contended that the sanction should not be 
given so as to affect their security, as the 
‘assets’ would not include the interests in 
the property held by the mortgagees. The 
District Judge, however, on the 22nd 
November 1915, gave the liquidators the 
sanction and apparently decided that the 
mortgaged property was assets which could 
be charged. The liquidators, thereafter, 
on the 10th July and 19th August 1916, 
executed two documents of charge for 
Rs. 10,000 each in favour of the present 
plaintiff reciting the decision of the District 
Judge and agreed that upon the sale of the 
mortgaged premises the sums so charged 
and all interest due thereon should be payable 
out of the sale proceeds in priority to all 
other payments. 

On notice of motion for sale of the 
mortgaged properties made in this suit on 
the 17th November 1915, an order had been 
passed by consent on the 13th March 1916 for 
sale of the mortgaged properties by the liquid¬ 
ators reserving the contentions of all the par¬ 
ties. The surplus sale-proceeds after satisfac¬ 
tion of the plaintiff’s mortgage claim in the suit 
amount to Rs. 81,000 or thereabouts, and 
the plaintiff now claims by virtue of the 
documents of charge to be paid the amount 
secured thereby in priority to the claim 
of thesecond mortgagees, the Poona Bank., 


Kemp, J., has decided that the Bank as 
second mortgagees have priority on the 
ground that the District Judge had no 
jurisdiction to sanction the first charge of 
mortgaged property as assets of the Com¬ 
pany in liquidation to the prejudice of the 
mortgagees. 

It is not contended that the decision of 
the learned District Judge can be supported 
as a correct decision in law, but the ap¬ 
pellant relies upon it as effective as an 
estoppel because the second mortgagees 

appeared before the District Judge and did 
not appeal against his decision. 

It appears to us that whether or not 
the decision is binding as a sanction in 
face of the mortgagees’ protest to the 
charging by way of first, charge assets 
already mortgaged, the second mortgagees 

are as parties to the pending mortgage suit 
protected by section 52 of the Transfer of 
Property Act against any postponement of 
their security by the charges created pendente 
lite by the liquidators, for the authority of 
the District Court in Poona cannot affect 
orders in a pending suit in the Bombay 
High Court. We cannot hold that ths 
liquidators’ charges were transfers in exe¬ 
cution of an order of a Court within the 

scope of section 2 ( d ) of the Transfer of 

Property Act. The Poona Court’s sanction 
was not an order capable of execution but 
merely an authority to the liquidators to 
act in a certain manner if occasion should 
arise. 

We affirm the order of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 938 of 1914. 

January 29, 1917. 

Present :—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai 
SALABAT —Plaintiff—Appellant 

versus 

ABDUL RAHMAN and others— 

Defendants—Respondents. 

Transfer of Property Act (IV of 1882J, s. 119 — 
Exchange — Warro.nty of title—“Agreement to the con¬ 
trary" — Suit to recover equivalent portion of land given 
in exchange, maintainability of. 
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In the absenoe of an agreement to the contrary, 
parties making an exchange are deemed to covenant 
for title, and if in consequence of defective title 
either party to the transaction is deprived of the 
property, or part thereof, received by him in exchange, 
he is entitled at his option either (a) to cancel the 
bargain and to get back his property or ( b) to obtain 
compensation for the loss snffered by him. He is 
not, however, entitled to recover an equivalent portion 
ofthe land given by him in exchange, [p. 249, cols. 1 
& 2 .] 

Veei'a Pillai v. Poonnambala Pillai, 9 M. L. J. 137 ) 
relied upon. 

A clause in a deed of exchange, to the effect that 
neither party would have any claim against the 
other contrary to the exchange, does not amount to 
an agreement excluding the implied warranty of 
title, [p. 249, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Shahpur Division at 
Sargodha, dated the 2nd February 1914. 

Messrs. Sand Lai and Asquith , for the 

Appellant.. 

Mr. Morton , for the Respondents. 

JUDGMENT.—-The appellant, Salabat, 
has undoubtedly lost 60 odd bighas of land 
out of the area he received in exchange from 
Saleh, the predecessor of defendants Nos. 
1—5 f by reason of the latter’s defective 
title, and the crucial point for consideration 
is whether the plaintiff is, by reason of the 
deprivation of a part of the bargain, entitled 
to any relief, and, if so, whether he can 
recover an area of land equivalent to what 
he has lost, or is confined to his remedy 
by way of compensation. His allegation of 
fraud or misrepresentation has not been 
established, and the finding of fact on this 
point arrived at by the learned Divisional 
Judge cannot be disturbed in second appeal. 
Now, seotion 119 of the Transfer of Property 
Act lays down that in the absence of an 
agreement to the contrary the parties making 
the exchange are deemed to covenant for 
title, and if in consequence of defective title 
either party to the transaction is deprived 
of the property, or part thereof, received 
by him in exchange, he is entitled at his 
option (a) either to cancel the bargain and 
to get back his property, ( b1 or to obtain 
compensation for the loss suffered by him. 

There being an implied warranty of title, 
the onus lies on the defendants to establish 
a contract which would exclude the opera¬ 
tion of the section. The learned Divisional 
Judg holds that such a contract has been 
established, but we are unable to concur 

in his view. The olauee in the agreement 


upon whioh he bases his finding is in the 
following terms: — 

Aj ke bad bar khilaf tabadale ke kisi qism 
kakoi dawa ek dusre ko nahin raha. Jis qadr 
haquq-i-malikana ek dusre ko apni apni arazi 
men hasil the un ki malik kimil arazi tabadala 
shuda men ek dusre ko honge. 

This clause translated literally means 
that neither party “has after to-day any 
claim against the other contrary to the ex¬ 
change; whatever proprietary rights each 
party had in his own land will be owned 
by the other party.” The first portion of 
the clause merely provides that the written 
contract contains the terras between the 
parties and that neither party is entitled 
to urge anything contrary to those terms; 
and the second portion is merely a formal 
recital of the fact that each party to the 
exchange steps into the shoes of the other. 
We do not think that the parties to the 
transaction contemplated the abrogation of 
the warranty of title, or intended to enter 
into an express contract which would do 
away with the implied covenant which 
according to the Statute is to be deemed to 
be a part of every transaction of exchange. 
Had they intended to enter into a contract 
to the contrary, they would have certainly 
couched their intention in language free from 
ambiguity. We must, therefore, hold that 
the implied warranty of title has not been 
taken away by any contract to the contrary, 
and that the plaintiff is entitled to avail 
himself thereof. 

It is, however, clear that he must sue to 
set aside the whole transaction and claim 
to be placed in the position in which he 
was before the exchange. The law does not 
permit him to bring a suit to recover 
an equivalent portion of the land he 
gave, vide Veera Pillai v. Poonnambala 
Pillai (1). Now a perusal of the plaint 
shows that the plaintiff brought the pre¬ 
sent suit for the recovery of an area of 
land equal to that he had lost, and in the 
Courts below he never expressed his in¬ 
tention of surrendering the land in his 
possession and recoverinsr the plot which 
he had transferred by way of exchange. 
Indeed in answer to the pleas of the 
defendants lie insisted upon his right to 

(1) 9 M. L. J. 13 , 
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maintain the suit as contained in the plaint 
and asked the Court to frame an issue on this 
point. In these circumstances we are con¬ 
strained to hold that he is not now entitl¬ 
ed to avail himself of the first option given 
to him by section 119, and that his re- 
medy is confined to the recovery of damages 
for the loss sustained by him. 

As regards the amount of compensation, 
it is sufficient to say that in the deed 
of exchange the value of the entire area, 
112 bighas, was fixed at 11s GOO and it cannot* 
therefore, be said that Rs 10), the amount 
fixed by the Court of first instance, is an in¬ 
adequate price for GO bighas. On the record 
there is no evidence which would help us 
in fixing the amount of damages, and we 
must, therefore, accept the amount deter¬ 
mined by the learned Subordinate Judge. 

The plaintiff was evicted from the land 
in 1911 and lie instituted the present suit a 
few months afterwards. The limitation began 
from the date of dispossession, and the pre¬ 
sent claim for damages is, therefore, clearly 
within time. 

The result is that we accept the appeal 
so far as to grant the plaintiff a decree 
for Rs. 400 as against all the defendants. 
In view of all the circumstances of the 
case we leave the parties to bear their 
own costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 108 of 1915. 

March 9, iyi7. 

1'resent: — Justice Sir Asutcsh Mookerjee, Kt.. 
and Mr. Justice Beachcroft. 

CHANLM CHARAN SAHA and on his 
leatu his heir BEHARI LAL SAHA— 
Plaintiff and pro forma Defendant— 

Appellant 

versus 


JNANENDRANATH BHATTACHARJEE 

— Defendant— Respondent. 

Letters Patent, cl. 15— Judgment, what amounts to — 
Order remanding appeal for re-hearing on merits, whe¬ 
ther judgment. 

To determine whether an adjudication is a judg- 
ment within the meaning of the Letters Patent, the 
tost is, not what the form of the adjudication is’ b it 
\\ hat is its effect on the suit or proceeding in which 
it is made. It its effect, whatever its form and 
whatever the nature of the application on which it 
is made, is to put an end to the suit or proceeding 
so fai as the Court before which the suit or proceed¬ 


ing is pending is concerned or if its effect, if it is 
not complied with, is to put an end to the suit or 

proceeding, die adjudication is a judgment. fp 252 

col. l.J 1 

Simdari Dassi v. Haran Chandra Shaha , 
34 Ind Cas. 634; 43 C. 657; 20 C. W. N. 594; 23 C. L. 
J. 443, followed. 

Where in a suit for accounts ..against the defend- 
ant as an agent or, in the alternative, as a partner 
of the plaintiff, the District Judge in appeal did not 
hear the appeal on the facts but proceeded to deter- 
mine the status of the defendant as a pure question 
ot law and a single Judge of the High Court in 
second appeal set aside the decision of the District 
Judge and remanded the case for the re-hearing of 
the appeal on the merits by the District Judge: 

Held, that the decision of the single Judg* was a 
judgment within the meaning of the Letters Patent, 
as ir affected the merits of the question between the 
parties by determining a right or * liability which 
need not be one in controversy in the suit itself, its 
effect being to deprive the plaintiff of the benefit 
of the decree made in his favour by the District 
in ge and to re-open the entire controversy between 
the pames, as it terminated the appeal in the 
igh Court and vacated the decree made by the 
District Judge, [p 252, col. I.] 


Appeal against the decree of Mr. Justice 
Walrasley, dated the 12th March 1915 
reported as 29 ind. Cas. 480, in Appeal from 
Appellate Decree No. 904 of 1913. 

I’ACTft of the case appear from 29 Ind. 

Cas. 480, where the judgment of Mr. Justice 
YValmsley is reported. 

Baba Baranasibasi Mukerji, for the Respond¬ 
ent, raised a preliminary objection to the 
learing of the appeal, on the ground that the 
questions in controversy between the parties 
iad not at all been determined by Mr. 

• ustice W almsley who had simply asked the 
lower Appellate Court to decide again all 
questions of law and fact arising in the case, 
so that it was not a judgment within the 
meaningof section 15 of the Letters Patent. 

[ Babu Siva Prosanna Bkuttacharji , for the 
Appellant.—If there be no judgment the 
case has not been decided, and my learned 
friend ought not to oppose your Lordships 
hearing the appeal. There has been a decree 
following the judgment and I have a clear 
right of appeal.] 

[Mookerjee, J. — But the question is whe¬ 
ther there has been a judgment within the 
meaning of the Letters Patent. There is a 
clear distinction between a judgment under 
the Civil Procedure Code and a judgment 
within the meaning of clause 15 of the Letters 
Patent. Babu Baranasibasi Mukerji, you had 
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better argue the point as it seems your friend 
was not prepared to meet this argument.] 
Babu Baranasibati Muherji .— The point I 
raise is that in this case there has been no 
judgment within the meaning of clause 15 
of the Letters Patent. The term judgment 
in that clause was interpreted by Sir Richard 
Couch in Justices of the Peace for Calcutta 
v. Oriental Qas Company (1), and his 
view was practically affirmed by the 
Judicial Committee, Hurrish Chunder Chow- 
dhry v. Kal Isunderi Debt (2). Some 
light may also be thrown on the point by 
the despatch of Sir Charles Wood accompany¬ 
ing the Letters Patent. In two recent cases 
where the question arose as to the scope 
of an appeal under the last portion of 
that clause, your Lordships had occasion to 
consider the question [ TJpendra Nath Bose v. 
Bindeshri Prosad (3), Krishen Doyal Gir v. 
Ir shad All Khan (4)]. 

[Mookerjee, J.—I think we must over¬ 
rule the preliminary objection and proceed 
to hear the appeal. We shall deal with the 
point in our judgment.] 

JUDGMENT,—This appeal is directed 
against an order of Mr. Justice Walmsley, 
whereby he has set aside the decision of the 
District Judge and directed the appeal to be 
re-heard. A preliminary objection has been 
taken to the competency of the appeal on the 
ground that the decision is not a judgment 
within the meaning of clause 15 of the 
Letters Patent. To determine the validit> of 
the preliminary objection it is necessary to 
state briefly the nature of the suit and the 
scope of the orders made at various stages 
thereof. 

The plaintiff sued the defendant for 
accounts and put his case in the alternative. 
He alleged in the first place that the defend¬ 
ant was his servant employed in two wine 
shops, and was consequently liable to render 
accounts. He asserted in the second place 
that if the defendant was not a servant, he 
was a partner and was in that character 
liable to render accounts. The Court of 
First Instance came to the conclusion that 
the defendant was a partner and made a 

(1) 8 B. L. R. 433: 17 W. R. 364. 

(2) 9C. 482; 10 I. A. 4; 12 C. L. R. 511; 7 Ind. 
Jur. 161; 4 Sar. P. C. 406; 4 Inn. Dec. (\. s.) 970 
(P. C.\ 

(3) 32 Ind. Cas. 468; 22 C. L. J. 452; 20 C. W. N. 
- 210 . 

(4) 31 Ind. Cas. 965; 22 C. L. J. 525. 


decree for dissolution of partenrship and for 
accounts. The plaintiff was dissatisfied with 
this decision and appealed to the District 
Judge. The District Judge did not, as we 
gather from the records, hear the case on the 
facts, but held as a matter of law that the de¬ 
fendant could not be a partner of the plaintiff. 
He accordingly set aside the decision of the 
Trial Court and gave the plaintiff a decree for 
accounts against the defendant as an agent 
of one of the two wine shops mentioned. 
The defendant appealed to this Court. Mr. 
Justice Walmsley has allowed the appeal 
and remanded the case in order that the 
appeal may here heard by the District Judge. 

On behalf of the respondent it is contended 
that as all the matters in controversy between 
the parties have been left open for fresh 
adjudication by the District Judge, this 
decision is not a judgment within the mean¬ 
ing of the Letters Patent. In support of 
this view reliance has been placed upon the 
now classical definition given by Sir Richard 
Couch, C. J., in the case of Justices of the 
Peace for Calcutta v. Oriental Gas Company 
(1). We are of opinion that the preliminary 
objection cannot be sustained. 

Sir Richard Couch defined the expression 
‘judgment’ in clause 15 of the Letters Patent 
to mean a decision which affects the merits 
of the question between the parties by 
determining some right or liability, and 
added that it might be either final, prelimi¬ 
nary or interlocutory This definition does 
not assist the respondent. The decision here 
does affect the merits of the question between 
the parties by determining a right or liability: 
its effect is to deprive the plaintiff of the 
benefit of the decree made in his favour by 
the District Judge and to re open the entire 
controversy between the parties. It is 
plain that the expression ‘some right or 
liability’ is not restricted to the right in 
controversy in the suit itself. This is dear 
from the illustrations given by Sir Richard 
Couoh in his judgment, as also from his 
judgment in the case of Jladjee Ismael Hadfee 
Hubeeh v. Iladjee Mahomed Hadjee Joosub (5). 
On the other hand, if we adopt the wider 
definition formulated by White, C. J., in the 
case of Tuljaram Row v. Alagappa Chettiar 
(d), the decision is unquestionably a judg- 

(5) 13 B. L. R. 91; 21 W. R. 303. 

(6) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N 696- 
8 M. L. T. 453; 21 M. L. J. 1. 
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merit within the meaning of the Letters 
Patent. The test is. not what the form of 
the adjudication is, but what is its effect in 
the suit or proceeding iD which it is made. 
If its effect, whatever its form may be and 
whatever may be the nature of the applica¬ 
tion on which it is made, is to put an end 
to the suit or proceeding so far as the Court 
before which the suit or proceeding is pending 
is concerned, or if its effect, if it is not 
complied with, is to put an end to the suit 
or proceeding, the adjudication is a judgment 
[Mathura Sun lari Passi v. Horn Chandra 
Shaha (7)]. The effect of the decision of Mr. 
Justice Walmsley is to terminate the appeal 
in this Court and also to vacate the decree 
made by the District Judge; and a decree has 
been drawn up in this Court to give effect to 
this decision \_Doucett v. Wise (8), Upendra 
Nath Bose v. Bindeshri Prrsad (3), Krishen 
Doyal Gir v. Jr shad Ali Khan (4)], We are 
of opinion that, in these circumstances, the 
decision cf Mr. Justice Walmsley is a judg¬ 
ment within the meaning of the Letters 
Patent and the preliminary objection cannot 
be sustained. 

As regards the merits it is plain that the 
order must be sustained. The District 
Judge did not hear the appeal on the facts 
but proceeded to determine the status of 
the defendant as a pure question of law. 
It is not necessary for us to express an 
opinion upon the legal questions in con¬ 
troversy between the parties; and as we 
read the judgment of Mr. Justice Walmsley, 
he did not commit himself to a definite 
proposition of law on the question, whe¬ 
ther or not the defendant could legally be 
a partner of the plaintiff. He has held 
in substance that the facts must be investi¬ 
gated before the legal relation between the 
parties can be determined. This view is 
manifestly right. 

The result is that the order of Mr. 
Justice Walmsley is affirmed with costs and 
the case remitted to the District Judge in 
order that he may determine, first, the 
questions of fact which arise in the case 
and secondly , all questions of law which 
may require adjudication on those facts. 

Case remitted. 

(7) 34 I ml. Cas. 634; 43 C. 857; 20 C. W. X 5 H; 23 
C. L. J. 443. 

(8) 2 Ind. Jur. (n. s.) 2S0 at p. 296. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 139 of 

1914. 

June 15, 1917. 

Present :—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Mullick. 

SHAHZADI BEGAM and others- 

Appellants 

versus 

FASTH-UD-DIN AHMAD and others — 

Respondents. 

Public Demand* Recovery Act (I B.C. of 1891J —Sale 
for arrears of road-cess—Certificates issued against 
persons having no interest in property,validity of—Sale, 
whether binding on real owner. 

A sale of a property held under the Public Demands 
Recovery Act bv issuing certificates forarrears of road- 
cess against the persons on the Collector’s books who 

. r t in the property, does not 

affect the real owner of the property, [p. 255, col. 2.] 

Appeal from a decision of the Additional 
District Judge, Patna, dated the 4th August 

19 3. 

Messrs. Wasi Ahmad and S. M. Sharif (with 
them Messrs. Khurshed Hasnain , Nirsu 
Narain Singh, Pugh , Gangadhar Pas and 
Shivnandan Rai ), for the Appellants. 

Mr. P. R. Pas (with him Messrs. 
Pur end ra N. Shiha , Bhupendra N. Qhosal 
B. N. Mitra and Panchanan Bannfi), for the 
Respondents. 

JUDGMENT. 

Mullick, J.—This was a suit for recovery 
of possession with mesne profits of 10 annas 
17 dams 10 cowries 4 bowries 14 ph.uries 
proprietary interest, 3 annas 13 dams 18 
cowries 19 bowries 13 phouries mokarari interest 
and 6 annas 13 dams dur-mukararri in¬ 
terest including khud kast lands in Mauzah 
Sonawan, which is entered in the Collec- 
torate books as Lakhiraj No. 49. It is 
admitted that the above different interests 
aggregating 14 annas 10 dams 19 cowries 4 
bowries 7 phouries belonged to one Zahurul 
Huq, who mortgaged the same to one 
Mukhtiar Bahadur by registered instrument 
dated the 4th July 1884. On Mukhtiar 
Bahadur’s death, his widow Parbati Kuer 
sued the heirs of Zahurul Huq, who died 
in 1890, and all subsequent purchasers with 
the exception of two upon the mortgage- 
bond and obtained a decree on the 24th 
April 1897. The properties were not, how¬ 
ever, brought to sale till the 21st January 
19J3, o;i which d iy they were knocked 
i|j.vn fjr i\ *D(i| of lis. 2,40) to one Aj lal 



INDIAN OASJ-&. 


253 


Vp\ XLt] 

SHAHZADI BEGAM V . FASIU-DD-BIN AHMAD. 

Latif. The sale was confirmed on the 18th 
May 1903 and possession was delivered on the 
21st July 1904. 

On the 23rd May 1908, Abdul La'if sold 
3 annas 11 dams 5 cowries to the plaintiffs 
Nos. 1 and 2 in the present suit, 
who took the sale-deed in the names of 
their wives, defendants Nos. 13 and 14. 
On the 30th July 1910, Abdul Latif again 
sold a 5-annas share to plaintiff No. 3 
Rachya Singh. On the 24th November 
1910, the Sub-Divisional Magistrate of Bihar 
took proceeding under section 145, Civil 
Procedure Code, in consequence of a 
dispute between Abdul Latif on the one 
side and the heirs of Zahurul Huq on 
the other and directed that the latter be 
maintained in possession till evicted in due 
course of law. The present suit was brought 
on the 21st December J 911 . 

The plaintiffs Nos. 1, 2 and 3, as already 
stated, are purchasers. The plaintiff No. 
4, Syed Gulam Mustafa, sues as the heir 
of Abdul Latif who died in June 1911. 
It is alleged that subsequent to the institu¬ 
tion of the suit, Mustafa sold a further share 
of 5 annas to the plaintiff No. 3. That 
sale, however, is not very material, because 
it is admitted that the four plaintiffs now 
on the record between them represent the 
whole right, title and interest of Zahurul 
Huq. 

A written statement was tiled by the defend¬ 
ants Nos. I to 4, namely, Shahzadi Begum, 
the widow of Zahurul Huq, Wahidul Haq, son 
of Zahurul Hui; Musammat Kubra, the 
widow of Sahidul Huq, the deceased son 
of Zahurul Huq; and Mazibul Huq, the 
minor son of the aforesaid Sahidul Huq. The 
substance of the defence was that the de¬ 
fendants had sent money through Abdul 
Latif, who was their servant, to purchase 
the property in suit in their names, 
but that Abdul Litif had fraudulently 
got his own name recorded as purchaser and 
that neither title nor possession passed to 
Abdul Latif. 

The suit was instituted in the Court 
of Mr. Prasanna Kumar Gupta, when he 
filled the office of Subordinate Judge. Upon 
his promotion to the office of the Additional 
District Judge, the case was transferred 
to his file and he completed the trial in 
that capacity. The Court framed the follow¬ 
ing issues; — 


1. Is the Court-fee paid by the plaintiffs 
insufficient ? 

2. Is the valuation given in the plaint 
wrong ? 

3. Is the suit bad by reason of non-joinder 
of parties and misjoinder of parties and 
causes of action ? 

4. Is the suit barred by Articles 12, 14 and 
91 of the Limitation Act ? 

5. Is the suit barred by the rule of es¬ 
toppel ? 

6. Are the bond executed by Zahurul Huq 
and the decree and the execution sale based 
thereon illegal and invalid ? 

7. Did Musammat Shahzadi pay Rs. 2,400 
the purchase money of the execution sale 
based on the mortgage-decree ? 

8. Are the certificates under the Public 
Demands Recovery Act illegal and invalid ? 
Could they affect the right, title and interest 
of the plaintiffs, if any ? 

9. Who are the heirs of Abdul Latif? 

10. What right or rights have plaintiffsgot 
to the disputed properties ? 

11. Was Musammat Fazilan a farzidar of 
Musammat Saliman? Was the ekrarnama 
executed by Musammat Zainab in favour 
of Abdul Latif a valid and bona fide trans¬ 
action? How does this question affect the 
plaintiffs’ right, if any ? 

12. What mesne profits, if any, are 
the plaint ffs entitled to and against whom? 

13. Are the plaintiffs entitled to the amount 
in deposit in the Court of the Sub-Divisional 
Officer of Behar? 

14. What relief, if any, are the plaintiffs 
entitled to? 

The learned Judge after a very patient 
trial found all the issues in favour cf the 
plaintiffs and decreed the claim. The 
present appeal before us is preferred by 
the defendants, and Mr. Wasi Ahmad, 
who appears on their behalf, has limited 
his argument only to two issues, namely, 
the seventh and the tenth. He admits 
that he cannot successfully attack the 
other findings of the Trial Court. 

1 will deal first of all with issue No. 
10, in which the defendants attack the 
title of the plaintiffs. Before dis¬ 
cussing the various titles set up by the 
defendants in derogation of the title cf 
the plaintiffs, it will be useful to refer 
shortly to the attempts made by the 
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members of Zihurul Huq’s family to set 
aside the mortgage sale. 

The first cf these attempts was made 
by Shahzadi on the 11th February 1903. 
It was resisted by Abdul Latif by a 
petition dated the 28lh March 1903, and 
Shahzadi’s application was rejected on 
the 16th May 1903. The second attempt 
was made by Sahidul Huq on the 15th 
of January 1904. The application was at 
first dismissed for default and then revived. 
Shahzadi gave evidence on commission in 
support of Sahidul Huq, but on the 3rd 
July 1901, that attempt also failed. With 
regard to these two attempts the case of 
the defendants is that they were never 
made and that petitions in the names of 
Shahzadi and Sahidul Huq, who is alleged 
to have been a minor at that time, were 
forged by Abdul Latif for the purpose of 
creating evidence that the sale was held 
with the knowledge of the heirs of Zahurul 
Huq. In my opinion this defence is wholly 
and utterly false. The evidence conclusively 
points to the facts that Shahzadi and 
Sahidul Huq did make the petitions 
to set aside the sale. It will be necessary 
to consider this question in greater detail 
hereafter and I will then give my reasons 
for the conclusion at which I have arrived. 

Almost immediately after Sahidul Huq’s 
petition had been dismissed, Saliman,. the 
sister of Zahurul Huq, made an application 
on the 11th July 1904, with no better 
result. Finally Musammat Zainab, the 
granddaughter of Fazilan, who was the 
sister of Zahurul Haq’s father, made a 
similar objection on the 1st August 1904. 
That objection too was rejected. Not 
deterred, Zainab in the following year 
brought a suit for redemption against 
Abdul Latif and others in respect of the 
property, but the history of that litigation 
will be related hereafter. To return, 
however, to the title of the plaintiffs in 
the present suit, the first defect which 
the defendants can suggest is that on the 
17th of August 1891, one Chamru Singh 
belonging to a family known as the 
Pandui Babus purchased in execution of a 
money-decree against Zahurul Huq, on 
account of claims due in respect of an 
ijara lease, a 10-annas odd share in the 
property. The auotion-purchaser at that 
sale was Amirul Hyder and he made a 


transfer four days later to Karu Singh. 
It is alleged that Karu Singh was the 
benamidar of the Pendui Babus. 

It is next shown that on the 18th February 
1893, Chamru Singh in execution of another 
money-decree bought through his benamidar 
Badruddin the 3-annas odd mukarrari 
interest of Zahurul Huq. Badruddin sub¬ 
sequently mortgaged that mokarrai interest 
to Ahmadi Begam who sued upon her mort¬ 
gage and on the 16th August 1896 
purchased the mukarrori interest in execution 
of her decree. The defendants contend that 
by the above sales of 1 b91,1893 and 1896 

the proprietary and mukarruri interest of 
Zahurul Huq passed out of the possession 
of his heirs long before Abdul Latif’s 
auction-purchase and that the only saleable 
interest left to Zahurul Huq was the dur- 
mukarrari. The reply to this is very simple. 
The money-decrees obtained by Chamru 
Singh were clearly subject to the mortgage 
of 1884, and, therefore, whatever be the 
right, title and interest that passed by the 
sales in execution of those decrees, the 
auction-purchaser at the sale on the 
decree upon the mortgage of 1884 must 
always have priority. The purchasers at 
the sales in execution of Chamru Siugh’s 
decrees were parties to Musammat Parvati s 
mortgage suit and as they failed to redeem 
they cannot now claim any part of the mort¬ 
gaged property. 

The defendants next rely on the title of 
Saliman, the sister of Zahurul Haq. It is 
admitted that Zahurul Huq got the proper¬ 
ties in suit from his grandmother Raziban, 
who died in 1883. In 1884, Saliman brought 
a suit for the recovery of an one-third 
share and on the 21st March 1S84, obtained 
a decree. There was an appeal, but during 
the pendency of the appeal, Zahurul Huq 
compromised with Saliman by executing a 
deed in favour of Musammat Fazilan, 
who was the sister of his father, by which 
he made a gift to her of 7 dams muka'rao'i 
interest and 1\ dams dur-mokarrari iuterest. 
The compromise petition, Exhibit 83, is 
dated the 1st September 1884. 

The case of the plaintiffs is that 
Fazilan was the benamidar of Saliman, 
while the case of the defendants is that 
the consideration for the compromise was 
a transfer to Fazilan as the benamidar of 
Musammat Zainab, the granddaughter of 
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Fazilan. It is contended by the defendants 
that whether Saliman or Zainab was the 
true owner of these 14-J dams , Zahurul 
Huq had no interest in the same at the 
time of the mortgage of 1884 and, therefore, 
the title of the plaintiffs is defective to 
this extent. Now so far as Saliman is 
concerned, the reply is simple. Saliman 
was party to Parvati’s mortgage suit and 
as she did not redeem, her title, whatever 
it may have been, has been extinguished. 
But as regards Zainab, she was not a 
party to the mortgage suit and if she can 
establish the proposition that Fazilan was 

her benamidar , then she is entitled to defeat 
the plaintiffs. 

Fazilan made a formal transfer by a 
deed of gift in February 1896 in favour 
of Zainab who, having failed in her 
efforts to get the sale set aside in 1904, 
brought a suit in 1905 for recovery of 
the 14^ dams and also for redemption of 
the whole share which had been mortgaged 
by Zahurul Huq. The plaint in that suit 
is not forthcoming, but. we know that 
although she was successful in obtaininga 
decree in the first Court, Abdul Latif got 
that decree set aside on the 2nd August 
1909, on appeal to the District Judge. 
Abudl Latif’s defence in that suit was 
that Zainab had no interest whatsoever 
and that Zahurul Huq had in 1884 made 
a transfer *o > Saliman in the farzi name 
of Fazilan. There was a second appeal 
to the High Courl, which was summarily 
rejected on the 28th of October 1910, but 
with the hardihood which has characterised 
the proceedings of every person whose 
dealings we have had occasion to notice 
in connection with the property in suit, 
Zainab was not to be deterred by the 
decree of the District Judge and on the 
11th November 1909, she executed an 
ekrarnama in favour of Shahaadi and her 
sons by which she relinquished a 10-annas 
odd share in the property inclusive of the 
6 annas 1,3 dams dur-mukarrari interest 
and again on the 14th of December 
1909, she executed another ekrarnama in 
favour of Abdul Latif giving up all claims 
to the property in suit. It is not neces¬ 
sary to consider the effect of these con¬ 
flicting ekrarnamas, for it is clear that tire 
decision of the District Judge that 
Zainab had no title to the 14‘ dams , 
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nor any right to sue for redemption, 

effectually disposes of her pretensions so 

far as the present suit is con¬ 

cerned. 

The only other defect which the defend¬ 
ants can suggest in the title of the 
plaintiffs is connected with two sales 

under the Public Demands Recovery Act 
for arrears of road-cess. The property 
being lakhiraj no Government revenue 
was payable, but certificates for arrears of 
road cess were issued against the persons 
on the Collector’s books, and in 1907 
the Collector sold the property by auction 
to one Khairuddin, who, later on, sold it 
to one Abdul Kader. A similar sale was 
held in 1910, and the auction-purchaser 
^ asin Mukbtiar subsequently transferred it 
to one Amir Hussain. 

The case of the defendants is that the 
purchasers at these sales or their transferees 
were the benaniidars of Shahzadi and that 
Abdul Latif had in consequence of these 
sales nothing left in 190?, which 'he 
could transfer to the plaintiffs. The reply 
to this is that these sales transferred 
only the right, title and interest of the 
defaulting judgment-debtor, and it has been 
clearly demonstrated that the persons 
upon whom the Collector served" his 
notice of demand had no interest whatever 
in the property. At that time Abdul Latif 
was the proprietor of at least 14i annas, 
and a notice of demand nude against 
parties who had no interest in his pro¬ 
perty and the sale of the interest of 

those parties cannot in any way affect Abdul 
Latif. 

It is next contended that Zahurul Huq 
did not mortgage any dur-mukarrari 
interest. It is true that the mortgage- 
bond of 1864 does not in terms mention 
any dur-mukarrari , but 1 agree with the 
learned Judge that as the bond expressly 
transferred all the interest owned and 
possessed by Zahurul Huq and as the dur- 
mukarrari has been established to have 
been in the possession of Zahurul Huq, 
it follows that the dur-mukarrari also 
was mortgaged. The existence of this 
dur-mukairari was admitted in Zainab’s 
ekrarnama in favour of the defendants on 
the 11th November 1909, and also in 
the proceedings under section 145, Civil 
Procedure Code, between Abdul Latif and 
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the heirs uf Zaburul Huq in 1910. This 
ekrarnama was relied upon by Wahidul 
Huq for the purpose of supporting the 
title of himself and his mother to the 
6 annas 13 dams of the dur mokarrari, 
1 do not think there c^n be any doubt now 
that the dur-mokarrari was in fact covered 
by the mortgage. In these circumstances I 
am satisfied that Abdul Latif had title to the 
lands now in suit. 

[After discussing the evidence his Lordship 
went on;—] 

In my opinion it has not been shown that 
Abdul Latif was not the true o*ner. On 
the contrary his acts are consistent with 
the view that he was the true owner and 
that he was doing all in his power to en¬ 
force his rights. 

The Trial Court’s findings on the other 
issues have not been challenged, and the 
conclusion at which I have arrived is that 
the decree appealed against is correct. The 
appeal is dismissed with costs. 

Chamier, C. J.— I have nothing to add to 
the judgment which has just been deliver¬ 
ed. The conclusions stated by my learned 
colleague are those at which we arrived 
after hearing the arguments of Counsel I 
concur in his judgment and agree that the 
appeal should be dismissed with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. (35 

ok 1916. 

March 22, 1917. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Heaton. 

ABRAHAM E. J. ABRAHAM— 
Plaintiff—Appellant 

versus 

SARUPCHANl) HAKAMCHAND— 
Defendants—Respondents. 

Custom of trade—Bombay Silver Market —Kachehi 
find pakki adat— Selling slirotT whether pcisonalty 
liable to pndcipal of buying adatia. 

The custom of the Bombay Silver Market for 
forward contracts is that only shroffs are the osten¬ 
sible buyers and sellers though shroffs may have 
and often do have outside principals for whom 
they are acting. The shroffs, when acting for 
principals, work sometimes for kachchi adat and 
sometimes for pakki adat. In the case of kachchi 


adat the adatia shroff guarantees the performance 
of the contract to the other shroff but does not 
guarantee its performance to his own principal. In 
the case of pakki adat the adatia shroff, who then 
acts for a higher rate of commission, is liable as a 
principal both to his own employer and to the 
other shroff. [p. 256, col. 2; p. 257, col. 1.] 

There is no custom in the Silver Market whereby the 
selling shroffs are exempted from personal liability to 
the principal of the buying adatia for damages for 
breach of a contract entered into by them, [p.259, 
•ol. 1.] 

Mr. Strangman , Advocate-General, and 
Messrs. Taleyarklian and Mulla , for the 
Appellant. 

Messrs. Ves i and Bahadurji , for the Re¬ 
spondents. 

JUDGMENT.—The plaintiff is a Jewish 
merchant dealing in various commodities. 

The defendants are a firm of Marwari 
shroffs dealing in silver in Bombay. 

On ihe 13th of July 1914, the plaintiff, 
in the name of his kaehcha adat:a or agent 
Hiralal Ramgopal and acting by his broker 
Bholaram, entered into a contract whereby 
Hiralal Ramgopal agreed to buy and the 
defendants to sell 50 bars of silver at Rs. 
75-5-0 per 100 tolas for the ensuing Shravan 
raid a. 

The contract was entered into subject 
to the rules of the Panch Shroff Association, 
whereby it was the duty of the defendants 
to tender a delivery order by the 12th of 

August 1914. 

On the 10th of August the plaintiff ten¬ 
dered to Hiralal the price of the bars and on 
the 11th Hiralal wrote asking the defendants 
to send a delivery order. 

No delivery order was given by the 12th. 

The difference in price between the con¬ 
tract rate and the rate prevailing on the 13th 
was Rs. 3-3 0, which the plaintiff claims from 
the defendants as damages for breach of con¬ 
tract. 

The main defences raised in the written 
statement are a custom of the silver market, 
whereby the selling shroffs are not person¬ 
ally liable to the principal of the buying 
adatia ; non-liability on the ground that if they 
had known Hiralal was not a principal they 
would not have entered into the contract; 

and that the rate of Rs. 76-12-0 is the 
highest rate at which damages can be assess¬ 
ed. It is not disputed that a custom of the 
Bombay Silver Market for forward contracts 
is that only shroffs are the ostensible buyers 
and sellers, though shroffs may have and 
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often do have outside principals for whom 
they are acting. The shroffs, when acting 
for principals, work sometimes for kochc'd 
adat and sometimes for pakki adat. In the 
case of kachchi adat the adatia shroff guaran¬ 
tees the performance of the contract to the 
other shroff but does not guarantee its perform¬ 
ance to his own principal. In the case of 
pakki adat the adatia shroff, who then acts 
for a higher rate of commission, is liable as 
a principal both to his own employer and to 
the other shroff. 

This custom whereby only shroffs are the 
ostensible parties is observed for two reasons 
agreeable to the Marwari shroffs: first, 
that on every forwarded silver transaction 
a commission becomes payable to one or 
both of the Marwari shroffs ; and, secondly, 
that the adatia shroff guarantees to the other 
shroff performance of the contract. 

In practice it may be assumed that shroffs 
carry out their contracts as between them- 
.selves as also with their constituents, for the 
evidence discloses no instance of any dispute 
such as the present before the vaida of 
Shravan 1914. The Shravan vaida fell on 
the 12th and 13th August, the first month 
of the war, and the shroffs being alarmed at 
the prospects held a special meeting on the 
16th August and resolved that where a party 
is not able to give delivery goods (silver 
bars) be bought and sold at Rs. 76-12-0. 

The plaintiff, Abraham, claimed delivery 
both from the defendants of the 50 bars in 
suit and from another shroff, Vinodiraro, 
whom another adatia employed by Abraham 
had agreed to buy silver from on Abraham’:- 
account for the Shravan vaida, and failing to 
get delivery sued the selling shroff in each 
case for the difference between the contract 
rate and the actual market price of 

Rs. 78-8-0. 

In the suit against Vinodiram, Abraham 
Sued his kachchi adatia, Khetridas, in the al¬ 
ternative. In the present suit he has im¬ 
pleaded the selling shroff alone. 

The suit against Vinodiram was tried by 
Macleod, J., and the plaintiff obtained a decree 
against Vinodiram. The present case differs 
from Vinodiram’s in that the defence of want 
of privity between Abraham and the selling 
shroff is expanded and based upon an alleged 
custom of the market. The custom is stated 
thus iu the written statement; — 


** According to the custom prevailing in the 
market there is no privity between the shroff 
and an outsider for whom another shroff 
may have entered into a forward contract as 
his kachcha adatia, and the shroff or the out¬ 
sider can never claim either the performance 
of the contract or the damages for breach 
thereof from each other and that the shroff 
considers the other shroff who has acted as 
the adatia as principal and deals with him 
accordingly, the remedy of the outsider being 
only against the shroff or choksi employed 
by him.” 

Beaman, J., the Trial Judge, has found the 
alleged custom established and dismissed the 
plaintiff’s suit. 

The evidence called by the defendants to 
prove custom was that of eight Marwari 
mutiims, one of them being the man who re¬ 
presented the defendants at the making of 
the contract in suit. 

In my opinion it falls far short of proving 
the custom alleged. 

Foolchand, the defendants’ former munim, 
says he accepted the deal, which Bliolaram, 
the broker, suggested and the cashier entered 
it in the defendants’ books. Bholaram gave 
Hiralal’s name as the shroff. Though a 
non-shroff or choksi may be the real buyer 
or seller, his name is never entered. If Hira- 
lal failed he would not consider the defendant 
had any claim against Abraham and only 
Hiralal could proceed against defendant. If 
there was in defendant’s books any other 
name besides Hiralal’s as buyer defendant 
might go against him. if (firalal had not 
paid defendant’s money was gone even 
though the constituent was worth crores of 
rupees. That is the system of the bazar. 

Briladrai, munim of Momraj Rambhagat, 
says: A constituent cannot exact perform¬ 

ance from the other shroff. It is the re¬ 
cognized practice in the silver, linseed and 
cotton markets.” He did not approve or 
Macleod, J.’s decision which he thought would 
be a great hardship. In cross-examination 
he said : Silver business can be done by 

Marwaris with any one. Some Marwaris 
may ask for the name of the constituent of 
the broker. There is no objection. Some 
good brokers do enter into such transactions 
without naming a shroff, they do it in their 
own names. When the *ouda is made if a 
shroff has not been named, the shroff’s naiu Q 
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is left blank and the broker must bring the 
name later. If be brings the name of a 
shaky shroff, the name would not be accepted 
and a more substantial name would be re¬ 
quired. Till the shroff’s name is given the 
broker himself is responsible.” 

ftadhakissen says : “The constituent of 
the adatia shroff cannot enforce contracts.” 
He thinks Macleod, J.’s judgment was against 
the practice of the shroffs. The reason for 
the practice is to keep all the business in the 
hands of the Marwaris and to enable them to 
earn commission. 

The remaining five munims were pressed 
more closely upon the question of the con¬ 
stituent’s remedies. 

Motilal knows of no case in which knowing 
the name of the outsider (constituent) and 
on failure of the shroff they lost their money 
and did not attempt to recover it from the 
man they knew to be the principal. He says: 

it would be very difficult to trace the con¬ 
stituent. In pakki adat we are responsible 
to our constituents—in kachchi adat we are 
not. The constituent (in kachchi adat) has 
no remedy. Abraham may ask Hiralal to 
proceed against defendant at Abraham’s 
cost. Jf he won’t file a suit, Abraham is 

helpless. He has no remedy against either 
Hiralal or defendant.” 

Luxmandas says: “if defendant cannot 
pay, Abraham loses his money. If defend¬ 
ant won’t pay, Abraham can ask Hiralal 
to proceed against defendant at Abraham’s 
cost. Hiralal is not liable to Abraham. 
He must tell Abraham that defendant is 
his seller but does not tell defendant of 
Abraham’s identity. By lending his name the 
shroff becomes responsible only to the other 
shroff, not to his constituents.” 

Narsingdas says: In kachchi adat the 
constituent cannot file a suit against bis 
own adatia in the event of I he other shroff 
becoming insolvent.” At the close of his 
evidence he became hopelessly confused and 
said in the last resort: “the kichcha adatia 
is liable to his constituent.” 

. Sukhdevdas says: The constituent has 

rights-he can compel his own shroff to 

bring a suit against the other and if his 

shroff will not bring a suit, (hen the con- 

stituent can bring a suit against his own 
shroff direct.” 


Omkarmal says: “ If defendant will not 
pay, Abraham might ask Hiralal to sue de¬ 
fendant. If Hiralal wo’nt sue then Abraham 
can notify that if he won’t sue he, Abraham, 
will sue Hiralal.” 

Thus the three last witnesses are driven by 
the manifest injustice of the position to say 
that Abraham might in the last resort sue 
Hiralal. Motilal and Laxmandas, however, 
say there is no such remedy. 

It is difficult to see what the remedy could be 
unless damages for breach of duty. It could 
not be a right of action on the contract, for 
the kachcha adatia is only an agent, not a 
guarantor of his principal. 

Probably the witnesses had not clearly in 
their minds the distinction between the res¬ 
pective consequences of kachchi and pakki 
adat. In pakki adat the principal of the 
adatia has no relation to the contractor on 
the other side of the adatia. 

In the present case, as in the case before 
Macleod, J., the unjust position has arisen, 
for the adatia declined to sue the defendant 
except for damages based upon an arbitrary 
and fictitious figure not related to the market 
price of the vaida day. 

The truth appears to be that if damages are 
recoverable by the usual and recognised mea¬ 
sure, i.e.y the difference between the contract 
price and the market price at date of breach, 
it cannot matter whether the -adatia or his 
principal sues, if any suit is necessary. The 
question who is the right person to sue is 
only of importance where the Marwari ring 
have, as here, fixed an arbitrary measure of 
damages for a particular vaida. It is then 
that they strive to confine the right of action 
to their own associate who will deoline to 
claim damages from his principal except at 
a purely conventional rate. 

The present situation had never arisen till 
August 1914 and there cannot be any custom 
or usage to cover it. 

But the evidence of Hiralal’s solicitors 
letters is inconsistent with the notion that 
there is no connection between the adatia's 
buying constituent and the selling shroff, for 
Hiralal not only is careful to impress upon 
defendant that he is only acting as an agent 
but to impress upon Abraham that the latter 
ought to tender direct to the defendent (see 
Hiralal’s letter of the 17th August) and yet, 
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as Narsingdas admits, Hiralal knows the cus¬ 
tom of the market 

We have here in the action of Hiralal the 
only concrete case on the record of the spon¬ 
taneous action of an adatia in such circum¬ 
stances. 

In Macleod, J.’s judgment we have the only 
concrete instance of the result of similar 
relations when carried to their ultimate con¬ 
clusion. 

In that suit no evidence of custom was 
tendered, nor was custom alleged. The evi¬ 
dence now produced is a very obvious attempt 
to manufacture a custom to avoid a similar 
result in this case. 

The defence that the defendant would not 
have contracted if he had known that Hiralal 
was not a principal will not bear investigation, 
for the defendant, after Hiralal’s letter assert¬ 
ing he was only an agent, actually tendered 
damages for breach at the rate he now seeks to 
impose on Abraham. 

Fulchand, the defendant’s munim , is em¬ 
phatic that he did not know or care who was 
Bholaram’s principal. The defendant cannot, 
therefore, contend with any hope of success 
that Abraham cannot be allowed to take 
advantage of the contract if the ordiuary law 
of principal and agent applies. 

It is clearly proved that the market rate 
at the time of breach was Rs. 78-8-0. 

Decree reversed. Decree for plaintiff in 
terms of paragraph (a) of the prayer of 
the plaint with costs throughout on defend¬ 
ant. 

Decree reversed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 87 of 1917. 

June 27, 1917. 

Present :—Mr. Justice Chitty and 
Mr. Justice Beaohoroft. 

GENU SHEIKH and others—Defendants 

—Appellants 
versus 

TARAMANI CHOUDHURAN1— Plaintiff 

—Respondent. 

Bernal Tenancy Act (VIII B. C. of 1885 ), s. 50 (2), 
presumption under, whether applies to holding where 
abatement has been allowed for lands gone out of culti¬ 
vation. 


Section 50 (2) of the Bengal Tenancy Act applies to 
a holding held at a certain rate in which abatement 
has been allowed in respect of portions of the holding 
which have gone out of cultivation, if the abatement 
bears to the wholo rent the same proportion that 
the land given up does to tlie wholo area. [p- 261, 
col. 1.] 

Appeal against the order of the Special 
Judge, Mymensingh, dated the 23rd Septem¬ 
ber 1916, reversing that of the Assistant 
Settlement Officer of that place, dated the 
23rd of February 1915. 

FACTS of the case appear from the 
judgment. 

Babu Nagendra 2sath Ghose (with him 
Babu Brojendra Kum'ir Roy), for the Appel¬ 
lants.—The learned Special Judge was wrong 
in holding that the presumption under 

section 50 (2) of the Bengal Tenancy Act 
does not apply to a case like this. The 
presumption may be either that the rent 
was fixed or that the rate of rent was 
fixed from the time of the Permanent 

Settlement. In clause 2 of section 50 
there are the express words that it shall 
be presumed * * * that the tenants 
have held at that rent or rate of rent 
from the time of the Permanent Settle¬ 
ment.” Here the tenants claimed that not¬ 
withstanding abatement of rent on account 
of lands which were not under culti¬ 
vation in particular years, the rate of rent 
remained invariable during the twenty 
years immediately before the institution of 
the landlord’s suit. Therefore, they are 
entitled to the presumption arising under 

seotion 50, clause 2, Bengal Tenancy Act. 

[Babu Die ark a Nath Chakravarty for the Re¬ 
spondent.—I object to my friend urging 
such a point in this appeal, heoause he 
has got no right of appeal against the 
order of remand of the Special Judge. 
Under the Civil Procedure Code he could 
only claim a right of appeal against an 
order of remand in those cases in which 
an appeal would lie from the decree of the 
Appellate Court. Vide Order XLLII, rule 
1 ( u ). He may object to the form of the 
remand order but he can’t say that the 
remand order was wrong and should be 
set aside in this appeal.] 

1 have got a right of appeal under the 
special provisions of the Bengal Tenanoy 
Act. The general provisions contained in 
the Civil Procedure Code are overridden 
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by the special provision in section 109A 
(o) of the Bengal Tenancy Act. There the 
words are an appeal shall lie to the High 
Court from the decision of a Special Judge. ’ 
A decision may be a decree or an order. 
So that from every order of a Special 
•Judge there is a right of appeal subject 
to the provisions cf the Civil Procedure 
Code relating to the second appeals. My 
learned friend cannot contend for a 
moment that no questions of law are in- 
volved in this case. Indeed he himself 
says that the form of the remand order 
was erroneous in law. Therefore, I have 
got a right of appeal against this remand 
order. The Special Judge has thought that 
tixity of rent is the only matter to be 

considered, overlooking the fact that fixity 

of rate of the rent is also a matter for 
consideration. A ryot holding at fixed rates 
may be a ryot holding either at a rent fixed 
in perpetuity or at a rate of rent in 
perpetuity. I want the status of a ryot 
holding at fixed rates by showing that 
the rate of rent, at which I hold the lands, 
has not been changed for 20 years. 

p u ab !n^ ( n h Natk C7iakrar(lrf V (with him 
Babu Akhil Bandhu Gulia), for the Respond- 

ents.—The judgment of the Special Judge 

shows . that the rate of rent for the 

lands, in the holding did not remain 

invariable. Lands were re classified from 

time to time and rates of rent were fixed 

upon the different plots according as they 

fell into one class or the other. A particular 

plot in one year might fall in a particular 

class for which a particular rate was fixed, 

but in another year on re-classification it 

might fall into a different class paying 

rents at a different rate. Hence it is 

clear that the rate of rent did not remain 
hxed. 

Babu Nogendra Nath Ghosh replied. 

JUDGMENT. 

tn h«Tr’ J -A agr ° e the > ud ement about 
to be delivered by Mr. Justice Beachcroft 

Bkacu^roft, J, This is an appeal by the 

tenant defendants in proceedings mider 

section lOo of the Bengal Tenancy Act 

I be Assistant Settlement Officer without 

going into the details of the holdings of 

the various tenants decided in general 

terms that the tenants were entitled to the 

presumption provided for in section 50 of 
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the Act. On appeal the learned Special 

Judge remanded the case to the Assistant 

Settlement Officer, for the purpose of 

deciding which tenants held at fixed rents 

and of disposing of the applications in view 

, the other considerations affeoting 

enhancement of rent, which arose in the 
case. 

The learned Special Judge rightly held 
that the case of each tenancy must be 
considered separately. He further made 
certain observations with regard to the 
M y o rent, and it is these remarks that 

appeal* 6 " ^ question in *be present 

For the respondents it has been argued 
that no appeal lies. In my opinion it is 
not necessary to decide this point for 
whether an appeal does or does not lie, 
the appeal should be dismissed. For it is 
conceded by the appellants that the order 
of remand was a proper order, though 
objection ,s taken to the lines on which 
the enquiry ordered should proceed as 
mdicated in the learned Judge’s judgment. 

^ I i j Ve hll< 11at ^ le learned Judge 
has laid down wrong principles for the guid¬ 
ance of the Settlement Officer, in my opinion 

l"en ° U f, t j° Ind . ,cate in ' vh »t respect the 
earned Judge is in error, whether the present 

oosffibil f ° ea 'dl d T n0t He - t0 obviate the 

possibility of the further enquiry being sub¬ 
sequently challenged on the ground of the 
same error in law. 

The learned Judge has pointed out that 

various rates of rent obtain in the locality for 

various classes of land. He has further 

ound as a fact that lands in the vil'age have 

been re-classified and alterations made with 

the effect generally of alterations in rent. 

in such cases of alleration he has held, 

and the correctness of this part of his 

judgment is not and cannot be disputed, 

a iere cannot be a presumption of 

fixity of rent. He has also held, in my 

opinion rightly, that the holding must be 
regarded as the unit. 


The part of his judgment to which excep¬ 
tion has been taken is that part in which 
he says that the presumption of section 50 
cannot be applied except in cases where 
the tenant can show that in the twenty 
years preceding the application there has 
been no obange of rent or only such slight 
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variations as are of no account. It appears 
that the holdings of some of the tenants 
originally included land, referred to as jali 
land, which has become incapable of culti¬ 
vation and in respect of which the tenants 
got abatement of rent. In such cases it 
is possible that the proposition stated by 
the learned Judge is in too wide terras. 
For though there may have been a change 
of rent it is possible there has been no 
change in the rate of rent* If a holding 
has been held at a certain rate and abate¬ 
ment has been given in respect of a portion 
of the holding which has gone out of 
cultivation and the abatement bears to 
the whole rent the same proportion that 
the land given up does to the whole area, 
it is obvious there has baen no alteration 
in the rate of rent, though there has been 
an alteration in the rent itself. In such 
ft case section 50 (2) of the Act will apply. 
But obviously this will not he the case 
if the holding includes various classes of 
land assessed at different rates of rent. 

No other point is urged. 

The appeal should, in my opinion, be dis¬ 
missed, each party bearing their or his 
own costa respectively. 

A ppea l (1 ism issed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 69 

ok 1916. 

April 4, 1917. 

Present: — Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Heaton. 

NAROTTAM MORARJI GOKALDAS— 

Plaintiff - Appellant 

versus 

The INDIAN SPECIE BANK — 
Defendant — Respondent. 

Companies Act (Yll 0 f 1913J, *t. 1S7- Company— 
Shares , sale t>J, through Managing Director Winding 
up—Director, default of, in selling shares - Call—Suit to 
recover money paid on call, maintainability of. 

A share holder contracts to contribute a certain 
amount to be applied in payment of the debts and 
liabilities of the Company, and it is inconsistent with 
bis position as a share-holder, where he remains as 
such, to claim back any of that money. He must 
not directly or indirectly receive back any part 
of it. [p. 262, col. l.j 

Plaintiff owned a certain number of shares in the 
cfend ant Bank. In April 1013 he asked the Manug- 

(l 
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_ Director of the Bank to sell the shares and the 
latter undertook to do so. In May the Managing 
Director paid to the plaintiff a sum of money which 
would bo approximately the equivalent of the net sale 
proceeds of the shares at Its. 66 per share and 
falsely represented that the shares had been sold at 
that figure. The Bank went into liquidation in 
December and the plaintiff was placed upon list A 
of contributories in respect of the said shares on the 
ground that he remained a registered share-holder, 
and was compelled to pay the amounts of the calls 
made in the liquidation. He brought a suit to 
recover the amount paid by him from the Bank on 
the ground that the Managing Director in the 
course of his employment by the defendant Bank 
was guilty of neglect and misconduct towards the 
plaintiff in not selling the said shares: 

Held, that the plaintiff had no cause of action 
against the Bank. [p. 26?, col. 1.] 

Houldsworth v. City of Glasgow Bank, (1880) 5 A 
C. 317; 42 L. T. 194; 28 VV. H 677; Addlestone Linoleum 
Co., In ie , (188S) 37 Ch. D. 191 at p. 198; 57 L. J. Ch. 
249; 58 L. T. 428; 36 VV. 11. 227, relied upon. 


Appeal against the judgment of Mr. 
Justice Macleod, dated the 17th November 
1916, reported as 33 Ind. Gas. 717. 


Mr. Strangman , Advocate-General (with 
him Messrs. Inverarity , Setnlvad and Desai), 
for the Appellant. 

Messrs. JEeWowand Mnlla, fortlie Respond¬ 
ent. 


JUDGMENT.—The first plaintiff, through 
his three nominees, the 2nd, 3rd and 4th 
plaintiffs, was the owner of 161 shares in 
the Indian Specie Bank. In the month of 
April 1913, upon instructions from the 1st 
plaintiff, the share certificates and blank 
transfers executed by (he nominal regis¬ 
tered holders of the shares were handed to 
the Managing Director of the Specie Bank 
who undertook to sell the shares on com¬ 
mission. The Managing Director, in the 
month of May, paid in respect of the shares 
a sum of Rs. 10,500, which would be ap¬ 
proximately the equivalent of the net sale- 
proceeds of the shares at Rs. 66 per 
share, and he represented that the shares 
had been sold at that figure. The Specie 
Bank went into liquidation in or about 
the month of December 1913. The 2nd, 
3rd and 4th plaintiffs were thereafter placed 
upon list A of contributories in respect 
of the said shares standing in their name 
on behalf of the 1st plaintiff, on the ground 
that they remained registered share-holders. 
It is not disputed that the representation 
of the Managing Director of the Bank 
that the shares had been sold was fals 
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Tn consequence of the shares not having 
been sold, the 1st plaintiff has been obliged 
to pay the amounts of the calls made in 
the liquidation aggregating in all Rs. 8,050 
with interest up to payment amounting to 
Rs. 219, and these sums he seeks to re¬ 
cover from the Bank in liquidation on the 
ground that the Managing Director in the 
course of his employment by the defendant 
Bank was guilty of neglect and misconduct 
towards the plaintiffs in not selling the 
said shares; and that the direct con¬ 
sequence of such neglect and misconduct 
has been that the 2nd, 3rd and 4th plaint¬ 
iffs were placed upon list A instead of 
list B, and that the 1st plaintiff has been 
obliged to pay the calls on the said shares 
as aforesaid; and that in any event the 
plaintiffs have been deprived of their rights 
to indemnity against a purchaser. 

The suit was dismissed in the Trial Court 
on the ground that the plaintiffs had re¬ 
ceived full consideration for the shares, and 
that there was no loss to them in so re¬ 
maining owners The learned Judge re¬ 
marked: 

it would be a very strange contradiction 
if the plaintiffs, having been placed upon 
the list of contributories in spite of certain 
facts (brought to the notice of the Court at 
the time of settling the list) and having 
paid the calls, should be entitled on the 
same facts to recover the amont so paid to 
the liquidators in an action.” 

In our opinion the plaintiffs have no cause 
of action. According to the decision of 
the House of Lords in Houldsworth v. City 
of Glasgow Bank (1) (an action based upon 
misrepresentation) a share-holder contracts 
to contribute a certain amount to be applied 
in payment of the debts and liabilities of 
the Company, and it is inconsistent with 
his position as a share-holder, where he 
lemains as such, to claim back any of 
that money. He must not directly or indirect¬ 
ly receive back any part of it. 

The same principle was applied in In re 
Addlestone Linoleum Company (2), -where 
persons upon being registered as share¬ 
holders sought to recover as damages for 
breach of contract or otherwise in respect 


(1) (18S0) 5 A. C. 317; 42 L. T. 194: ?S W. R. 077. 

(2) (1888) 37 Ch. I). 191 at p. 19S; 57 L. J. Ch. 249; 
6S L. T. 428; 36 W. R. 227. 
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of the issue of fully paid up shares the 
amount which they had had to pay as 
contributories in the winding-up upon 
shares which were not in fact fully paid 
up. Mr. Justice Kay, whose decision was 
affirmed in the Court of Appeal, observ¬ 
ed:— 

Practically, what these applicants are 
seeking to recover by their proof is a 
dividend in respect of the £ 2 - 105 . 
per share which they have been compelled 
to pay in the winding-up. But as share¬ 
holders they have contracted that they will 
pay this money, and that it shall be first 
applied in payment of the creditors whose 
debts are not due to them as members of 
the Company—that is, they are practically 
admitting their liability to pay the £2 10$. 
per share to such other creditors and 
yet seeking to get part of it back out of 
the pockets of those very creditors them¬ 
selves. I confess it seems to me that the 
money so claimed is not only claimed in 
the character of members bat that the 
claim is just as unreasonable as if it 
were a claim of dividends or profits, and 
that, accordingly, it comes within the 
words or otherwise’, which I have read 
from section 38.” 

Section 38 corresponds with section 61 
of the Indian Companies Act of 1882. Sub¬ 
section (g) of that section is as follows: — 

No sum due to any member of a 
Company, in his character of a member, 
by way of dividends, profits, or otherwise, 
shall be deemed to be a debt of the Com¬ 
pany, payable to such member in a case 
of competition between himself and any 
other creditor not being a member of the 
Company; but any such sum raaj r be taken 
into account, for the purposes of the final 
adjustment of the rights of the contributories 
amongst themselves.” 

In the case of the Specie Bank there 

is no probability that the assets will ever 

suffice to pay the claims of the cerditors 

in full, and, therefore, there is no chance 

of any final adjustment of the rights of 

contributories amongst themselves. It is 

improbable, having regard to the decision of 

the Master of the Rolls in Burgess's case , 

Hull and County Bank , Tn re (3), that 

(3) (1880) 15 Ch. 1). 507; 49 L. J. Ch. 541; 43 L. T. 
45; 28 AY. R. 792. 
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even if there were surplus assets, the plaintiff 
would be entitled to recover in respect of 
his present claim. 

We dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 972 of 1913. 

January 26, 1917. 

Present :—Sir Donald Johnstone, Kt., Chief 
Judge, and Mr. Justice Shah Din. 
Mutammat BEG AM— Defendant — 

Appellant 

versus 

JALAL DIN— Plaintiff and another 

w 

— Defendant—Respondents. 

Muhammadan Law- Succession — Step-son, whether 
heir to step-mother. 

Under the Muhammadan Law a step-son is not nn 
heir to the property of his step-mother, [p. 263, col. 
2 .] 

Second appeal from the decree of the Divi 
sional Judge, Ludhiana, dated the 25th April 

1913. 

Pandit Rambhaj Patta , for the Appellant. 
Mr. Manohar Lai , for the Respondents. 

J UDGMENT.—The house regarding which 
the present dispute has arisen is admittedly 
in the possession of defendant No. 2, Musqju- 
mat Begam, daughter of Banna, taivaij. On 
the 21st April 1911 defendant No. 3, Rai 
Fatteh Muhammad Khan, son of Rai Imam 
Bakhsh Khan, executed a deed of sale of this 
house for Rs. 1,400 in favour of plaintiff, 
Jalal Din. As defendant No. 2 refused to 
vacate the house, the plaintiff first brought 
an ejectment suit which, however, was dis¬ 
missed on the ground that the relation of 
landlord and tenant did not exist between the 
parties. He then brought the present suit 
for possession with a claim for Rs. 16 by way 
of rent or damages at the rate of Rs. 3 per 
men em. Defendant No 1, Mueammat \\ ala- 
yato, daughter of Miro Mirasi, has been im¬ 
pleaded by the plaintiff because she also is 
in possession. Defendant No. 3, of course, 
supports the plaintiff, defendant No. 2 resists 

the claim and defendant No. 1 has absented 

% 

herself altogether. Certain matters were 
not very dearly stated by the parties at the 


early stages of the case, but it is not neces¬ 
sary for us to go through all the different 
allegations made. We can take it that the 
real facts and essential points in the case are 
as follows:—Sometime in the sixties Rai 
Imam Bakhsh Khan aforesaid married a 
woman of the name Rani, who was a pro¬ 
stitute. In 1882, Musammat Rani purchased 
the house in suit, and not long after that Rai 
Imam Bakhsh Khan died, leaving defendant 
No. 3 as his son by another wife. Musammat 
Rani lived till 4th November 1902, and there 
is absolutely nothing to show that up to that 
time anybody else ever exercised any domi¬ 
nion over the house ; but very soon after, 
viz., in the following year, defendant No. 3 
mortgaged the house to one Buta 
Mai Later, Buta Mai sued defendant 
No. 3 fcr the money due to him and attached 
the house and had it auctioned in 1909, but 
the auction sale was set aside in 1910 on 
defendant No. 3 settling up with Buta Mai. 
It seems that defendant No. 2 did not inter¬ 
vene at all in those proceedings. Defendant 
No. 2 claims the whole house as heiress of 
Musammat Rani whom she called her aunt, 
and upon a gift by the aunt to herself. Now 
it is admitted, and is quite clear, that she is 
not the niece of Musammat Rani at all, and 
we can find no proof of the gift either. 
Therefore, it is fairly clear that defendant 
No. 2 has no real legal title to the house at 
all. But this does not dispose of the whole 
case, for the plaintiff is out of possession, as 
we shall shew later, and he must prove his 
title before he can oust defendant No. 2, even 
if she is a mere trespasser. 

Defendant No. 3 has all along seen this 
difficulty and, therefore, his Counsel argues, 
first , that he is the heir of Musammat Rani ; 
secondly , that if he be the heir, then defend¬ 
ant No. 2 can only resist his claim on the 
score of long adverse possession; and thirdly , 
that whatever possession defendant No. 2 
may have had, it was certainly not adverse 
to him until 4th November 1902 when 
Musammat Rani died. In our opinion the 
plaintiff’s case fails on the first of these 
points. No argument is necessary, and no 
authority need be cited, for the proposition 
that defendant No. 3, as the step-son of 
Musammat Rani, is not heir to her property 
under Muhammadan Law. Mr. Manohar 
Lai has striven to shew that there is no 
clear rule of Muhammadan La v on the 
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subject, and he quotes Tyabji’s book on 
■Muhammadan Law, page 020. That 
authority names all successive heirs to 
property ending with the Crown; and we 
cannot find step sons anywhere and it is 
impossible to hold from this that step-sons 
are not excluded. In short, even that book 
«s clear, and all the authorities are agreed, 
that a step-son has no right of inheritance 
under the personal law of the parties. The 
lower Appellate Court has then tried to 
bring in Punjab agricultural custom in some¬ 
thing like the following manner: —The family 
is governed by custom in all matters of in¬ 
heritance ; Musammat Rani being the wife of 
Rai Imam Bakhsh Khan, by that custom, 
all her property merged in his estate ; there¬ 
fore, defendant No. 3 succeeded to this house 
on his father's death-, Musammat Rani died, as 
already stated, in 1902, and limitation’did 
not begin to run against defendant No. 3 
until the date of her death. This appears 
to us to be built up upon mistaken 
ideas. There is no indication whatever 
that up to Musammat Rani’s deaih Rai 
Patteh Muhammad Khan ever treated 
the house as his own, and there seems 
to be no reason why it should not be held 
that Musammat Rani at the least held adverse¬ 
ly to him from the date of her husband’s 
death, an event which took place much more 
than twelve years before suit. Besides this, 
there is not a particle of evidence on the 
record to shew that the parties do follow 
custom ” in matters of inheritance, and also 
we are not aware of any declared custom 
under which defendant No. 3 would succeed 
to Musammat Rani at all. In short, it ap¬ 
pears that the plaintiff has no title what¬ 
ever. 


Lastly, an attempt is made on behalf of 
the plaintiff to shew that it is he (defendant 
No. 3) who has been in possession in the 
proper sense of the word since Musammat 
Rani s death, and not defendant No. 2. The 
lower Appellate Court talks about the defend- 
ant No. 3’s symbolical possession of the 
house till lately.” We cannot assent to this 
way of looking at the matter. Nobody has 
ever tried till recently to oust defendant No. 

2 from the house; she has been living in it 

admittedly without paying rent, and even if 

she made no objection in 1903 or 1909 or 
1910 to defendant No. 3 dealing with the 


house, this certainly did not divest her of 
possession or put possession into the hands of 
defendant No. 3. We are satisfied then that 
there is no possible ground on which the 
plaintiff’s olaim can succeed; and we accept 
the appeal, set side the decree (to which the 
plaintiff is only entitled if defendant No. 3 
was the owner) and we dismiss the plaintiff’s 
claim with costs throughout. 

Appeal accepted. 


i mun UUU til . 

Original Civil Jurisdiction Suit No. 935 

of 1915. 

March 30, 1917. 

Present: —Mr. Justice Beaman. 

MAHOMEDALT ADAMJI PEERBHOY 

and others — Plaintiffs 

versus 

Tue SECRETARY Of STATE for INDIA 

in COUNCIL— Defendant. 

Resumption of land- Sanad, construction of- 
Rcsump wn Committee-Majority award , validity of- 
Arb,trators and valuers, distinction between 

‘ he abs . cnc ? of a special provision parties 
confiding their differences to the judgment of a 

up " f an “ noven number of individuals 
accent ? , ,md0rSt0 . rMl as ""Plying that they would 

26e!col 1 ] S '° n mnjority of them. [p. 

A resumption term in a sanad provided that if 
Gov eminent wanted to resume the land it could 

vl S V m . ' e , payment of a J nst valuation, such 

hv Pme" 10 det ® r , m, 1 ne<l h 7 a committee appointed 
by Government. The latter resumed the land and 

TlTmai *. C 7" littee to determine the valuation. 

Hnn ! y n hc comTn 'ttee fixed a certain valna- 
t on and the Government paid the sum fixed liy 

the majority The plaintiff contended that the com- 

limtee was a board of arbitrators and had no power 
to give a majority award: ^ 

,, Jw th r Whe, J th .° MH * d was drafted it was the 
understanding amwithin the contemplation of all 

n 1 th ? fcthe determination of the just 
an n f t the land to l, e made by a committee 
appointed by Government should be accepted, if that 
determination represented the concurrent opinion 

° f SUCh committoe > and that, therefore, 
thephintilfs contention was unfounded, [p. 2G6, 

Mr Mull a (with him Messrs. Jinnih and 
Desai), for the Plaintiffs. 

Mr. Kanga (with him Mr. Strangman), for 
the Defendant, 

JUDGMENT.—The preliminary point 

1 am asked to determine is in effect this; 
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Whether the decision of a valuation commit¬ 
tee appointed by Government under the 
resumption term of the plaintiff’s sanad 
must be an unanimous decision of the 
oommittee or may be a majority decision? 
The resumption term provides that a just 
valuation shall be paid and that such a 
valuation is to be determined by a oommit¬ 
tee appointed by Government. The defend¬ 
ant’s contention in the briefest form is 
that in all such connections the word 
oommittee” necessarily connotes a majority. 
No case can be given, it was argued, of 
any committee appointed to settle any 
matter as yet uncertain where by implication 
it was not intended that a majority decision 
should be the decision of the committee. 
On the other hand the plaintiffs contend 
that notwithstanding the use of the word 
oommittee” this part of the resumption clause 
read as a whole provides for an ordinary 
submission to arbitration. 

The point on a first view would seem 
to be of the simplest. Such difficulties as 
it may give rise to have been occasioned 
by the decisions of the English Courts, 
that in all cases of submission to arbi¬ 
trators the resultant award must be an 
unanimous award of the arbitrators named. 
And it is very difficult to discover in 
principle or reason any ground upon which 
a valid distinction could be drawn between 
the case of three arbitrators appointed by 
parties to a dispute and three valuers, in 
the cases of Cams • Wilson, In re (l)and Dawdy, 
In re (2) the point of primary importance 
was whether the valuation of valuers was 
an award within the meaning of the 
Common Law Procedure Act and as such 
could be impeached in the Courts. But in 
the judgments, the learned Judges took 
particular pains to distinguish between the 
object with which arbitrators and valuers 
are appointed respectively; and upon that 
ground they proceeded further to mark off 
the different limits within which the 
activities of arbitrators and valuers res¬ 
pectively are intended to be confined and 
the resultant powers of superintendence 
which Courts may have over them. A 
very little reflection upon these distinction®, 

(1) (1887) 18 Q. B. D. 7; 50 L. J. Q. B. 530; 55 L. 
T. 864; 35 W. R. 43. 

(2) (1885) 15 Q. B. D. 420; 54 L. J. Q. B. 674; 53 

h. T. 80Q. 


whioh have afterwards been embodied in 
all authoritative text book writings, will 
show that even if they are valid as far 
as they go, they do not touch the princi¬ 
ple of unanimity whioh is here in con¬ 
troversy. But the defendant’s argument 
has been made to depend primarily upon 
the committee appointed under the resump¬ 
tion term being a committee of valuers 
and not of arbitrators. It is true that as 
the argument developed, and it began to 
be perceived that this contention would 
not go the length of giving valid distinctions 
for the purposes of unanimity between 
the two classes of oases under examination, 
much greater stress was laid upon what 
was alleged to be the connotation of the 
word ‘ committee.” In the case of United 
Kingdom Mutual Steamship Assurance Awo- 
ciation v. Houston (.3) Mathew, J., 
ruled very emphatically that where it 
was a true case of arbitration and there 
had been a submission to more than one 
arbitrator, unless all the arbitrators con¬ 
curred in the award, there could be no 
arbitration award at all. Now, if that be 
true of an arbitration committed to two 
or more arbitrators without any special 
provision, in the case of this agreement, 
as 1 began by saying, it is extremely 
difficult to find any ground in reason or 
principle why the same rule should not 
govern a valuation, pure and simple, com¬ 
mitted to two or more valuers. In either 
case if we start by using the word 
“committee” in the sense that parties to an 
arbitration commit the matters in difference 
between them to the decision of an arbitrator 
or body of arbitrators, there would be little 
difficulty in denominating that body in accord¬ 
ance with striot legal usage as a committee of 
the matters in dispute at the hands of the 
parties at variance. Yet so naming collec¬ 
tively the individual arbitrators nominated 
could hardly be said to take the case out 
of the authority of the current of English 
decisions upon the point. I should have 
thought that in every case of the kind, 
whether the persons concerned were arbitra¬ 
tors in the strict sense or mere valuers 
assuming the parties relying upon their 
decision had committed the matters in differ¬ 
ence or to be in difference between them to 


(3) (1830) 1 Q. B. 507; 05 L. J. Q. B. 484. 
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their judgment and the members were capable 
of yielding a majority decision, as a matter of 
common sense it would have been presumed 
that the parties intended to accept any 
such decision of the majority. It is 

easy to put cases where there may be 
such a submission to arbitration or appoint¬ 
ment of valuers and no majority decision 
has been come to. As in the case before 
me the plaintiffs asked what would have 
been the result if each of the three mem¬ 
bers of the committee valued the property 
in dispute differently. Such considerations 
do not, in my opinion, give rise to any 
real difficulty The answer is plain. In 
all cases of that kind, there is no majority 
decision of the committee, or to take the 
other supposition, the body of arbitrators. 
I am, however, wholly unable to discover, 
as I said, any reason which commends itself 
to me for applying one rule in the case 
of arbitration and another in the case of 
a committee of valuers. I doubt much 
whether the defendant’s main contention 
here, viz., that a committee connotes a 
majority of a committee, would be sufficient. 
But I do emphatically think that all com¬ 
mon sense would point to the adoption of 
the construction I am asked to put upon 
this resumption term by the defendant. I 
should not have had the least hesitation in 
doing so but for the embarrassment caused 
by the view taken in England of analogous 
cases of arbitration. There can, 1 think, 
be little doubt, however, but that the 
English Courts were quite satisfied with 
the distinctions they drew so emphatically 
between the cases of arbitrators proper 
and mere valuers, and would have employed 
them, had it been necessary to do so, to put 
such a decision as that which I am called 
upon to give here upon a different ground 
from such a decision as that in the case 
of United Kingdom Mutual Steamship Assur¬ 
ance Association v. Houston (3). My own 
feeling is that while no such distinction 
upon an exhautive analysis would be found 
to be valid, the real answer is that in 
every case of the kind in the absence of 
special provision, parties confiding their 
differences to the judgment of a body 
made up of an uneven number of individuals 
ought to be understood as implying that 
they would accept the decision of the 
majority of them. There was certainly 


nothing in the actual wording of the 
resumption term in the sanad before me 
repugnant to such a construction, nor 
have I the least doubt that when that 
sanad was drafted it was the understand¬ 
ing and within the contemplation of all the 
parties to it that the determination of the 
just value of the land to be made by a com¬ 
mittee appointed by Government should be 
accepted if that determination represented 
the concurrent opinion of a majority of such 
committee. 

In that view, I find upon the preliminary 
point raised by the defendant that the 
valuation agreed upon by the majority of 
the committee appointed by Government 
is the valuation expressed to be determin¬ 
ed and so made binding upon both the 
parties to the resumption term in the 
sanad. 

Upon the first preliminary issue, which 
is really merely introductory, I hold a9 a 
matter of form rather than substance 
that the three persons named therein were 
not arbitrators but constituted a committee 
of valuers contemplated in the resumption 
clause of the sanad. On the second L 
have already found. It is unnecessary to find 
upon the third issue. 


The suit will now 
costs. 


be dismissed with all 
Suit d is missed. 


PUNJAB CHIEF COURT. 

Fir.vt Civil Appeal No. 542 of 1914. 

February 2, 1917. 

Present :—Sir Donald Johnstone, Kt., Chief 
Judge, and Mr. Justice Shsh Din. 

AMIR CHAND— Plaintiff—Appellant 

versus 

AMAR SINGH and others—Defendants— 

Respondents. 

Punjab Pre-emption Act ( I of 1913J, ss. 19, 20 — 
Notice to pre-emptor , defective — Suit, whether barred. 

Where a notice issued by the vendors to a pre- 
emptor under section 19 of the Punjab Pre-emption 
Act does not state tlie price at which the vendors are 
willing to sell, and the vendors sell the land before 
the expiry of three months after the issue of 
notice, the notice is bad and the pre-emptor’s right 
of suit is not barred thereby, [p. 207, col. 2.] 

A notice bv the owners of a half share in the 
property comprised in the sale does not debar a pre- 
emptor from suing to pre-empt the whole bargain, 
[p. 267, col. 2.J 
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First appeal from the decree of the 
District Judge, Jullundur, dated the 17th 
December 1913. 

The Hon’ble Mr. Fazl-i- Hussain, for the 

Appellant. 

Messrs. Morrison and Lai Muhammad Datta , 

for the Respondents. 

JUDGMENT.—On the 9th of June 1912 
defendants Nos. 2, 3 and 4 in this case 
sold the land in suit to defendant No. 1. 
Two sets of plaintiffs sued for pre-emption 
namely, Amir Chand, Kbatri, and nine 
Jats' of the village in which the land is 
situate. The lower Court has given a 
decree to those nine pre-emptors and Amir 
Chand has appealed. It has been found 
by the lower Court that Amir Chand has 
a superior right of pre-emption as being 
a collateral relative of the vendors. Amir 
Chand has expressed his willingness to pay 
the full price, Rs. 21,600, which sum, it 
may be said further, the lower Court has 
found to have been paid'in full and fixed 
in good faith. That Court has nevertheless 
preferred the second batoh of plaintiffs to 
Amir Chand on the ground that Amir 
Chand has lost his right by reason of a 
notice that was served on him, and on this 
ground Amir Chand’s suit has been dis¬ 
missed. He has appealed, and obviously 
the only question for us to consider is 
whether the notice in question does really 
deprive Amir Chand of his right to sue. 

Defendant No. 2 owns half of the land. 
Defendants Nos. 3 and 4 own the other 
half. On the 13th Maroh 1912 defendants 
Nos. 3 and 4 applied to the District Judge 
under the Act that notioe should be given 
to Amir Chand and other pre-emptors of 
their intention to sell. On the back of 

this notice Amir Chand replied that he 

did not know anything about Court pro¬ 
ceedings and that the notioe might be sent 
to his brother, Fakir Chand. In the 

notioe from the Court it was intimated 
that the case would come on for hearing 
on the 18th of May 1912. No appearance 
was put in on that day apparently, but on 
the 14th of June 1912 Fakir Chand appear¬ 
ed and said that he was ready to buy. The 
present suit by Amir Chand was brought on 
the llth of July 1913. This admittedly was 
within a year of mutation of names in 

favour of vendee, but of course is much 
beyond the three months’ statutory time 


provided by the Act fin cases in which 
notice has been given. Now it seems to 
us that Amir Chand is not barred in any 
way by the aforesaid proceedings taken by 
the vendors. In the first place, the notice 
itself is very defective. No price is stated. 
In the application to the Court it is 
simply said such and suoh rate for barani 
such and suoh rate for chahi and such and 
such rate for land in possession of occu¬ 
pancy tenants. In the notice actually 
served upon Amir Chand not even these 
details are given. Probably these defects 
alone are sufficient to save Amir Chand, 
but there are many further defects. No 
copy of application seems to have been given 
to Amir Chand. Next, the sale to defend¬ 
ant No. 1 was effected on the 9th of June 
1912. This sale gave Amir Chand an 
immediate cause of action, and any notioe 
that he had received previously became a 
piece of waste paper in view of the faot 
that on the date of the sale three months 
had not expired. It would obviously have 
been idle for Amir Chand to go to the 
vendors and say on the 10th June 1912, I 
am willing to buy the land,” inasmuch 
as that land had already passed out of their 
ownership. Thirdly , the most important 
point of all is that, whereas the notice 
aforesaid intimated only the intention of 
the defendants Nos. 3 and 4 to sell their 
half share, the actual sale was rf the land 
of all three defendants Nos. 2, 3 and 4. 
It appears, therefore, that the bargain now 
in question is a totally different bargain from 
that offered in the notice. 

The lower Court, in deciding issues Nos. 1 
and 2 regarding the notice and its effeot, relies 
upon two Allahabad rulings which are wholly 
inapplicable to the case and need not be dis¬ 
cussed further. 

We, therefore, find that Amir Chand is 
in no way affected in this case by the 
proceedings of defendants Nos. 3 and 4 
decribed above, and as every other point in 
the case has been found by the lower Court, 
and correctly found, in his favour, it only 
remains for us to accept this appeal with 
costs and to give Amir Chand the usual 
pre-emption decree allowing him three months 
from the present date within which to pay 
the sum of Rs. 21,fi00. If he fails to pay 
that sum within the time fixed, the suit will 
be deemed dismissed with oosts. If he pays 
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as directed, tbe decree in favour of Urara, 
Khairati and otleis, the Jats aforesaid, will 
stand dismissed with costs. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civil Miscellaneous Second Appeal No. 109 

of 1915. 

December 8, 191G. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Aiyar. 

NIMMALA MAH AN KALI, minor, by 
guardian GORREY GANG1AH— Defendant 
—Counter-Petitioner—Appellant 

V€ /'S'! IS 

KALLAKURI SUBBA RAO and another 

Plaintiffs—Petitioners—Respondents. 

Limitation Act (IX oj 1908^), Sch. /, Arts. 181, 182, 
a ppl ica bit it j of—Mortgage decree—Appea I — .1 ppl ica - 
t ion for decree absolute — Limitation , commencement of 
-Civil Procedure Code (Act V of 1908,0. XXXIV, 
r. 3— Procedure, law of, retrospective effect of. 

In matters of adjective law, the rules of procedure 
which are in force at the date on which the right to 
make an application accrues govern the application, 
[p 2G8, col. 2.] 

Where an appellate decree confirms the decree 
of the first Court and is silent regarding the time 
fixed for payment by the Court of first instance, 
a further period cannot be given for payment from 
the date of the appellate decree, and the party 
in default is not entitled to reckon the time from the 
date of such decree, [p. 259, col. 1.] 

But a party who is not bound to perform any act 
under the decree of the first Court and appeals to 
get a larger benefit than what the decree grants him 
is entitled to reckon the period in his favour from the 
date of the appellate decree, provided he has not 
disobeyed any direction given by the first Court, [p. 
269, col. 2.] 

A mortgage decree was passed on 28th September 
1908, fixing 28th March 1909 as the date of payment. 
The decree-holder appealed against the decree and 
the final decree was passed by the High Court on 
29th July 1910. In the meantime the Civil Pro¬ 
cedure Code of 190S had come into force. On 18th 
July 1913 the decree holder made an application for 
the execution of the decree, and on 19rh August 
1914 applied for a decree absolute: 

Held, that the application was governed by 
Article 181 of the Limitation Act, inasmuch as on 
the date that the right to apply for an order absolute 
accrued the new Code <>f Civil Procedure bad come 
into force, but that the application being within 
three years of the date of the appellate decree it was 
within limitation, [p. 268, col. 2; p. 269, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Kistna at Ellore, 
in Appeal Suit. No. 24 of 1915, pre¬ 


ferred against the order of the District 
Munsif, Bhimavaram, in Civil Miscellaneous 
Petition No. 1822 of 1914, in Original Suit 
No. 274 of 1907 on the file of the Dis¬ 
trict Munsif’s Court, Narasapur. 

Mr. V. Rama doss, for the Appellant, 

Mr. B. Somayya for Mr. P. Narayanamurthi y 
for the Respondent. 

JUDGMENT.—The decree in the original 
suit was passed on the 28th of September 

1908. It gave the judgment-debtor six 
months to pay the amount of the decree*, 
consequently the decree-holder could have 
executed the decree only after the 28th 
of March If09. On the 1st of January 

1909, the new Code of Civil Procedure 
came into force. Order XKXW of the 
Code enacted new rules of procedure for 
the execution of mortgage decrees. Against 
the decree of the first Court, the decree- 
holder appealed first to the District Judge 
and then to this Court. The final decree 
on second appeal was passed on the 29th 
of July 1910. An application for execution 
was presented on the 18th of July 1918, 
that is, within three years of the final 
appellate decree. The present application 
was made on the 19ch August »914 for 
a decree absolute. It was objected by the 
defendant that this application was barred 
by time. The Subordinate Judge disallowed 
the objection and granted execution. Hence 
the appeal. 

I he first point taken by Mr. V, Rama- 
doss is that the Article applicable to the 
application is 181 of the Limitation Act 
and not Article 182. We think he is right. 
Mr. Somayya contended that as, on the 
date of the Munsif’s decree, the new Code 
had not come into force and as it was 
well settled under the Transfer of Pro¬ 
perty Act that applications for orders 
absolute were governed by Article 1S2, his 
client was entitled to apply for the order 
absolute as if he were presenting an exe¬ 
cution application. The point is one of 
first impression, but we think, after con¬ 
sideration, that the contention is not well 
founded. On the date the right to apply 
for an order absolute accrued, the new 
Code was in force and in matters of 
adjective law, the rules of piocedure which 
are in force at the date (lie right to 
apply accrues, would govern all the appli- 
cations, We think, therefore, that- ti-e 
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application was governed by Article lfcl 
and not by Article 182. The decision in 
Mohammad Husain v. Abdul Karecm (i) is 
not against this view. In that case, the right 
to apply had accrued under the Transfer of 
Property Act and the earlier applications were 
all madeunderthe said Act. It was held, follow¬ 
ing Abdul Majid v. Jawahir Lai (2), that such 
applications were in execution and that the 
decree-holder having acquired a right to 
apply in a particular manner under the 
Transfer of Property Act, that right was 
not taken away by the provisions of Order 
XXXIV. That decision is not applicable 
to a ca9e where a right accrues for the 
first time under the new Code, which has 
provided a complete remedy for such appli¬ 
cations. The decisions in Lakshmi Achi v. 
Snbbaram'i Aiyar (3), Beni Singh v. 
Barhamdeo Singh (4) and Madho Rim 
v. A ihal Singh (5) support this position, 
although the learned Judges in some of these 
cases have held that even under the Transfer 
of Property Act, the application should 
have been under Article 181 of the Limita¬ 
tion Act. 

The next point for consideration is whe¬ 
ther under Article 181 of the Limitation 
Act, the time begins to run from the date 
fixed in the original decree for payment 
or from the date of the decree in second 
appeal. The decisions are practically una¬ 
nimous that where the appellate decree 

confirms the decree of the first Court and is 
silent regarding the time fixed for payment 
by the Court of First Instance, a further 
period would not be given for payment 

from the date of the appeal decree. 

Ramaswami Kone v. Sundara Kone (G) and 
Thathara NannabhaOhetty v. Kuppal Krishnam - 
mal (7). A further proposition follows 
from these judgment*-, namely, that the party 
in default is not entitled to reckon the time 
from the date of the appellate decree. 

(1) 21) Iml. Cas. 237; 39 M. 541; 17 M. L. T. 424. 

(2) 23 hid. Cas. 649; 36 A. 350; 12 A L. J. 621; 16 
Rom. L It. 395; IS C. W. N. 963; 19 C. L. J. 626; 27 
M. L. J 17; (1914) M. W. N. 485; 16 M. L. T. 44; 1 
L. \V. 483 (P. C ). 

(3) 29 hid. Cas. 142; 39 M. 488; 2 L. W. 403; 28 M. 
L. J. 490; (1915) M. W. N. 327; 17 M. L. T. 385. 

(4) 28 hid. Cas. 211; 19 C. W. N. 473; 22 C. L. J.66. 

(6) 30 Ind. Cas. 494; 38 A. 21; 13 A. L. J. 985 

(6) 31 M. 28 at p. 30; 17 M. L. . 1 . 495; 3 M. L. T. 26. 

(7) 10 Ind. Cas. 799; 14 M. L. T. 194. 


The position of a party who is not 
bound . to perform any act under the 
decree bat who appeals to get a larger 
benefit than what the first Court’s decree 
granted him is not covered by any 
direct authority. The principle applicable 
to such cases is that ordinarily the decree 
executable is the decree in appeal, see 
Manavikraman v. Unniappan (8): and if 
the decree-holder has not disobeyed any 
directions given by the first Court, he 
would be entitled to reckon the period in 
his favour from the date of the appellate 
decree. The observations of Benson and 
Wallis, JJ., in Ramaswami Kone v. Sunday* 
Kone (G) lend support to this proposition; and 
we think it is sound in principle and is in 
consonance with justice. We are, therefore, 
of opinion that even under Article 181, 
the right to apply accrued to the res¬ 
pondent only on the passing of the decree in 
second appeal. It was conceded that if 
time accrued from the date of the appellate 
decree, the present application would not 
be barred by limitation. We must, there¬ 
fore, hold that the order of the Subordi¬ 
nate Judge is right and dismiss the ap¬ 
peal. Each party will bear his own costs 
in this Ccurt. 

Appeal distnissed. 

V.R.P. 

(8) 15 M. 170; 2 M. L. J. 23; 5 Ind. Dec. (n. s.) 
468. 


CALCUTTA HIGH COURT. 

Appeal kko m Order No. 387 ok 1915. 

June 22, 1917. 

Present: — Mr. Just ce Beachcroft and 
Mr. Justice Walmsley. 

JAGABANDHU PAL CHOWOHURY 

AND OTHERS—JUDGMENT-DEBTORS—APPELLANTS 

versus 

HALADHAR PAL CHOUDHURY and 

others — Decree- holders —Respondents. 

Guardian and Wards Act (VIII of 1890^1,8.30 — 
Transfer of minors interest in decree by certificated 
guardian without trace of Court , whether can be ques¬ 
tioned by judgment-debt or — Mortgage—Judy merit-debtor 
assignee of mortgage decree , whether can execute decree 
— Mortgagors , one of several purchasing mortgagee's 
interest—Rights oj other mortgagors. 

A judgment-debtor cannot question the validity 
of the transfer of a minor’s interest in t he decree 
made by his certificated guardian without the leave 
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of the District Judge, so as to prevent its execution 
by the transferee. (_p. 271, col. 2.] 

A judgment-debtor assignee of a mortgage decree 
can execute it by putting up the mortgaged property 
to sale, [p- 271, col. 2.] 

Laldhari Singh v. Managar , Bhabatpura Estate , 12 
Ind. Cas. 70; 16 C. W. N. 132, 14 C. L. J. 639, follow- 
ed. 

The purchase by one of several mortgagors 
of the mortgagee’s interest does not entitle the other 
mortgagors to apportionment of their debts so as to 
enable them to redeem their own shares in the mort¬ 
gaged property, [p. 272, col. 1.] 

By an ekrarnama fourteen persons divided between 
themselves responsiblity for a mortgage-debt but only 
eight of them were actually interested in the mort¬ 
gaged property. After part payment of the mort¬ 
gage-debt by some of the persons, the mortgagee sued 
on his mortgage and got a decree, which was purchased 
by some of the mortgagors, who then applied for 
execution by sale of the mortgaged property: 

Ucld, that the equities existing between the 
parties by reason .of the ekrarnama could not 
be worked out in execution proceedings, even 
though some of the persons liable for the mort¬ 
gage-debt had individually paid off the shares of the 
debt due from them; but that the mortgagors who pur¬ 
chased the mortgage decree could not be allowed 
to sell the mortgaged property for the whole of the 
decretal debt, but only for the balance on deduction 
of the shares of the debt due from them. [p. 272, 
cols. 1 & 2.] 

Appeal against the decree of the Second 
Subordinate Judge, Dacca, dated the 12th 
July 1915. 

Babus Dwarka Nath Ohakravarty , Hem 
Chandra Sen and Prakash Chandra Pakrashi , 
for the Appellants. 

Babas Mohendra Nath Boy , Rajendra 
Chandra Gnha and Sasadhar Roy , for the 
Respondents. 

JUDGMENT. 

Beachcroft, J.—This is an appeal by the 
judgment-debtors against an order of the 
Subordinate Judge dismissing their objection 
and ordering execution to proceed in execu¬ 
tion proceedings on a mortgage decree. 

On the 23rd August 1894 fourteen 
persons took a patni lease in the names of 
four of their number paying a salami of 
Rs. 39,000. Partly for the purpose of 
raising the necessary funds money had 
been borrowed by different combinations of 
these persons. In one of these transac¬ 
tions a mortgage bond for Rs. 12,000 was 
executed on the 17th August 1894 by ten 
of the fourteen persons, though it was 
expressly stated in the mortgage bond that 
two of the ten had no interest in the pro¬ 
perty mortgaged. 


On the 29th August 1894 the fourteen per¬ 
sons executed an ekrarnama , in which it was 
stated that the parties wished to settle their 
shares and make arrangements for the 
re-payment of the debts so as to avoid 
disputes in future. The interests in the 
patni allocated to individuals were sat out 
in a schedule and the individuals were 
arranged in two groups; one group of six 
having 54 annas and the other of eight 
having 10^ annas in the patni. The ekrar¬ 
nama set out in what proportion the debts 
were to be borne by the two groups. In 
short, the 54 anna co-sharers took the 
liability for Rs. 15,500 and the 104 annas 

co sharers the liability for the rest of the 
debts amounting to Rs. 30,000. The liability 
for the Rs. 12,000 borrowed on the mortgage 
was divided Rs. 4,000 to the h\ annas and 
Rs. 8,000 to the 10| annas co-sharers. 

The position with reference to the mortgage 
was now somewhat peculiar. Although all 
fourteen persons had agreed among themselves 
to be liable for the debt, the individuals in 
each group being liable for the amount due 
from the group in proportion to their shares 
in the patni , only eight persons were actually 
interested in the mortgaged property. These 
eight had annas in the patni ; two others, 
who joined in the mortgage without having any 
interest in the mortgaged property, had 4* 
annas in the patni ; the other four who did 
not join in the mortgage had 2y annas in the 
patni. 

Various sums were subsequently paid by 
five of the persons and the payments were 
endorsed on the mortgage bond, but though 
it is stated on behalf of the appellants that 
they claim to have paid even more than their 
shares according to the ekrarnama^ the 
figures have not been worked out so as to 
enable us to say whether that claim is 
justified or not. 

In course of time the mortgagees sued on 
their mortgage and on the 12th March 1908 
got a decree, the amount then due being 
upwards of Rs. 20,000. On the 7th February 
1912 mortgagees sold their rights for 
Rs. 18,000 to Haladhar, one of the original 

fourteen persons, and the representatives of 
Rajkishore, another of the original fourteen. 
Haladhar and Rajkishore were two of the 
mortgagors, Rajkishor’s interest in the 
patni being 14 annas out of the 05 anna 
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group and Haladhar’s 2 annas out of the 
lOi annas group. 

The present application for execution was 
made by the purchasers of the mortgagee’s 
interest on the 31st March 1914. Objections 
to the execution were made on behalf of the 
present appellants, who represent Jugal- 
kishor, who had an one-anna share in the 
patni out of the 5^ annas, and Krishna, 
Mangal, Gangadhar and Jagabandhu, who 
had 3 annas out.of the 1(H annas. 

The objection petitions contained a number 
of objections, but those urged before the 
Subordinate Judge appear to have been the 
following: (l) limitation: (2) that the 
Rs. 18,000 had been paid on behalf of all the 
debtors and accepted in full satisfaction of 
the decree: (3) that under Order XXI, rule 
16, of the Code of Civil Procedure one of 
the judgment-debtors could not execute the 
purchased decree against the other judgment- 
debtor?: (4)' that the equities existing bet¬ 
ween the parties by reason of the ekrarnama 
should be worked out in the execution 
proceeding and not by separate suit: (5) that 
as the transfer included transfer of the 
interest of a minor made by the certificated 
guardian without the permission of the 
District Judge the transfer was inoperative. 
The Subordinate Judge decided against all 
these contentions. 

The points now urged on behalf of appel¬ 
lants are: (1) that the transfer of the 
minor’s share is invalid, therefore, the trans¬ 
ferees cannot execute the decree as a 
whole, and as the extent of the minor’s 
interest is unknown the decree is incapable 
of execution: (2) that the rights and 
liabilities of the parties can be worked 
out in the execution proceedings: (3) that 
the present decree-holders being interested 
in a portion of the equity of redemption 
there ought to be an apportionment of 
the debt between the property held by 
them and the property held by other 
judgment-debtors: (4) that the purchase 
by some of the debtors was really a 
discharge of the debt as contemplated by the 
ekrarnama. 

The first point taken depends on the 
effect of the transfer of a minor’s interest 
by a certificated guardian without the leave 
of the District Judge. Section 30 of Act 
Till of 1890 provides that such a transfer 
is voidable, not void, at the instance of any 


other person, i.e., in addition to the minor, 
affected by the transfer. In my opinion 
the objectors cannot question the validity 
of the transfer. They may be affected by 
action taken by the transfree subsequently 
to the transfer but they are not affected 
by the transfer itself. 

The fourth point would appear to have 
been presented to the Subordinate Judge 
in a somewhat different light to that in 
v 'hich it has been put before us, iiz, t on 
the footing that the objectors haJ contributed 
to the purchase money, the purchase being 
made on behalf of all the judgment-debtors. 
We have not been referred to any portion 
of the oral evidence, and the ekrarnama on 
which reliance was placed to support the 
argument does not contain any provision 
as to the effect of a purchase of the mort¬ 
gage by some of the debtors, though there 
is a provision that a co-sharer who pays 
the debt of another co-sharer in anticipa¬ 
tion of a suit will obtain the share in the 
patni of the defaulting co-sharer. This clause 
is evidently not sufficient to establish the 
contention put forward, assuming for the 
sake of argument that the ekrarnama may 
be referred to to work out the equities between 
the parties. 

A somewhat similar point which might 
perhaps have been advanced, though in 
fact it was not, is that the purchase was 
in substance, though not in form, a redemps 
tion of the mortgage and that the right- 
of the transferees were those possessed by 
one of several mortgagors who redeems 
the mortgage. I he point in essence differs 
from that based on Order XXI, rule 16, 
which was taken before the Subordinate 
Judge, and which the learned Pleader for 
the appellants expressly abandoned before 
us. But there is authority in Laldhari 
Singh v. Manager , Bhabatpura Estate (1) that 
a judgment-debtor assignee of a mortgage 
decree can execute it by putting up the 
mortgaged property to sale. 

For the third point the learned Pleader 
for the appellants admits that he can 
show no authority. His argument is that 

this is the converse of the case contemplated 

by section 60 of the Transfer of Property 
Act and that as a mortgagor is entitled 
to redeem his own share when the mort- 

(1)12 Ind. Cas. 70; 10 C. W. N. 132; 14 C. L. J. 039. 
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gagee has acquired the share of a mort¬ 
gagor, the same rule applies when a 
mortgagor has acquired the interest of the 
mortgagee. He argues that the rule is 
founded on the union in the same person 
of the interest of the mortgagee and of 
one or more of the mortgagors, and as 
it applies when the mortgagee acquires 
the interest of a mortgagor it ought to 
apply also in the converse case. But 
the rule is not founded on the union of 
the two interests in one person, but on 
a result which follows that union in the 
case where the mortgagee purchases the 
interest of a mortgagor but not in the 
converse case, namely, that the mortgagee 
has by his purchase split up his security. 
The purchase by a mortgagor of the mort¬ 
gagee’s interest does not entitle the other 
mortgagors to apportionment of their debt. 

There remains the question whether 
the equities between the parties can be 
worked out in the execution pro¬ 
ceedings or only by separate suit. What 
the appellants are in effect claiming 

is that they have individually paid off the 
shares of the debt due from them in 
accordance with the terms of the ekrarnama 
and that their share in the mortgaged 
property ought to be released from sale, or 
that they should be made liable individually 
only for such amounts by which their pay¬ 
ments fall short of the amounts due in 
proportion to their shares in the patni. 
This abviously cannot be done. I have 
already pointed out that by the ekrarnama 
all fourteen persons divided between them¬ 
selves the responsibility for the mortgage 
debt, but that the persons interested in 
the mortgaged property only had 9* annas 
in the patni. Supposing every one of the 
persons interested in the mortgaged property 
bad paid up his share of the mortgage 
debt as allocated in the ekrarnama , a 

very large portion of the mortgage debt 
would still remain unsatisfied, and for 
that portion of the debt the mortgaged 
property as a whole and not the shares 
of the individual members must remain the 
security; by no process of reasoning could 
the balance of the debt be thrown on the 
share rather than on another. And if it 
is sought to bring all the debts referred 
to in the ekrarnama into the account, that 
obviously eanuot be done in thi 3 execution 


proceeding as it would bring in persons 

who were not parties to the suit. 1 am, 

therefore, of opinion that the appeal should be 
dismissed. 

There is, however, an order which we 
can make and which I think we ought to 
make, concerned as we are with seeing 
that formalities of procedure should not be 
allowed to obscure substantial justice between 
the parties. 

As already mentioned, various payments 
were made on the mortgage; one was of 
Rs. 2,057 made in respect of Raj Kishor’s 
share of the debt on the 6th Aswin 1302. 
Nothing has been paid in respect of what" 
is admittedly Haladhar’s share of the debt. 
His original share would be 2 annas out 
of lOj annas, i. e., 4/21 of Rs. 8,000. By 
now it will have amounted to a very much 
larger sum. Raj Kishor by his payment 
of Rs. 2,057 may or may not have paid 
the full amount due for his share, which 
was originally 5 22 of Rs. 4,000. A large 
portion of the judgment-debt is, therefore, 
due from the decree-holders themselves.. 
They cannot be allowed to sell the property 
for the whole debt, which is largerly 
swollen because they have failed to carry 
out their own undertakings. It must be 
taken that they have paid to themselves 
the amount due from themselves. A 
calculation must be made of the amount 
due in respect of the shares of Raj Kisbor 
and Haladhar on the footing above indicated, 
and the amounts so found must be deducted 
from the sum for which execution is levied, 
satisfaction for those amounts being entered. 

The parties to this appeal will bear their 
own costs. 

YValmsley, J.—I agree. 

Appeal dismissed . . 



Vol. XL1J 


inl/ian uASJta. 


273 


DAWAL FI RAN SHAH V. DHARMA RAJARAM. 

BOMBAY HIGH COURT. 

SbcoNd Civil Appeal No. 312 of 1016. 

March 14, 1917. 

Present:— Mr. Justice Beaman and 
Mr. Justice Macleod. 

DAWAL PIRANSHAH— Defendant No. 1 

—Appellant 

versus 

DHARMA RAJARAM MANGGARUDI — 

Plaintiff—Respondent. 

Transfer of Property Act (IV of 18S2J, ss. 4, 54— 
Registration Act (XVI of 1908), *8. 17, 49 — Sale of 
landless than Rs. 100 in value — Unregistered sale-deed , 
t£&fnU$ib\Uly of — Delivery of possession. 

Section 64 of the Transfer of Property Act still 
eaves it open to the parties desirous of doing so to 
make a valid sale of immoveable property of loss 
than Rs. 100 by oral contract and delivery of posses¬ 
sion. [p. 275, col. I.] 

Per Beaman, J .—By the operation of section 4 of 
the Transfer of Property Act, section 54 of the Act 
must be annexed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveable property below the value of 
Its. 100 is not only not effectual to transfer the 
property but also falls within the comprehensive 
and stringent prohibition of section -49 of the 
Registration Act and is inadmissible in evidence, [p. 

274, col. 2.] 

Per Macleod, J .—Section 4 of the Transfer of Pro¬ 
perty Act does not make documents purporting to 
be sale-deeds of immoveable property under the 
value of Its. 100 compulsorily registrable, so that it 
they are not registered they canno: be adduced iu 
evidence under section 49 of the Registration Act. [p. 

275, col. 2.] 

I 11 cases of transfer of property under the value 
of Rs. 100, if the transfer is effected by delivery ol 
possession accompanied by an unregistered document, 
that document can be adduced in evidence in order 
to show what was the character of the possession 
riven by the vendor of the land to the purchaser. p. 

275, col. 2 ] 

Second appeal from the decision of the 
1st Clas 3 Subordinate Judge, Nasik, in 
Appeal No. 19 of 1915, confirming the 
decree passed by the Subordinate Judge, 
Malegaou, in Civil Suit No. 177 of 1914. 

Mr. \V. J. Nimkar , for the Appellants. 

Mr. \V. B. Pradhan , for the Respondents. 

JUDGMENT. 


a: n 


Beaman, J. -Speaking for myself I 
in agreement with the contention of the 
learned Pleader for the appellants touch¬ 
ing the admissibility of the unregistered 

sale deed of 1899. The point is one of 
some interest and considerable importance. 
Not only has it been the occasion of much 
discussion in the Calcutta High Court 


[see Xauiin Chunder OhucTcerbutty v. Dataram 
Boy (l) and Makhan Lai Pal v. BuriJcu 
Behari . Ghose (2)], but I believe it has 
already come up for consideration in this 
High Court on more than one occasion. 
Unfortunately I have not been able to 
come across the particular appeals in which 
this may have occurred. The point is this. 
In 1899 the plaintiffs allege the defendant 
sold to their father the land in suit by 
an unregistered sale-deed for the sum of 
Rs. 40 and at the same time delivered pos¬ 
session. Now, in the Courts below the evi¬ 
dence of the sale, wherever it was se¬ 
parable from the fact of possession, seems 
to have been principally secondary evi¬ 
dence of the missing unregistered sale-deed 
of 1899. The learned Appellate Judge of 
tlie lower Court has accepted the plaintiffs’ 
story,tha* the original was burnt. It is 
admitted that the original deed was un¬ 
registered. Before the passing of the Trans¬ 
fer of Property Act of 1882, questions 
arising under section 50 of the old Re¬ 
gistration Act, which gives priority to re¬ 
gistered overall unregistered instruments, had 
often arisen and caused much difference of 
opinion in the Calcutta High Court. As the 
law then stood, transfers of immoveable pro¬ 
perty of less value than Rs. 100 could have 
been validly effected by an unregistered sale- 
deed or they might have been effected by de¬ 
livery of possession, or by delivery of pos¬ 
session accompanied by an unregistered 
sale deed, but the priority given to regis¬ 
tered sale-deeds over unregistered sale-deeds 
by section 50 of the Registration Act was 
shown to have occasioned very great hard¬ 
ship in many cases, and there can be little 
doubt that it was in consequence of the 
judicial pronouncements of the learned 
Judges of the Calcutta High Court upon 
the great injustice, which was often thus 
worked by the strict application of section 
50 of the Registration Act, that section 
54 of the Transfer of Property Act was 
enacted in the year 18S2. That section alter¬ 
ed the law to this extent that it declar¬ 
ed that no sale of mmoveable property, 
although the value was less than Rs. 100, 

(1) 8 C. 597; 10 C. L. R. 241; 4 Ind. Dec. (n. s.) 

38 k 

(2) 19 C. 023; 9 Iud. Due. (n. 6.) 858. 


IS 



274 


INDIAN CASES, 

DAWAL P1RANSHAH V. DHARMA RAJARAM. 


could be effected by an unregistered writ¬ 
ing. Such transfers could thus be effected 
in one of two ways only, either by a 
registered writing or by delivery of pos- 
session. ^ That cleared up some of the doubts 
and difficulties which had arisen in inter¬ 
preting section 50 of the Registration Act 
along with section 17 (6); and as long as the 
law. remained in that state, the position 
was this, that if a sale of immoveable 
property of the value of less than Rs. 100 
had been effected both by an unregistered 
instrument and by delivery of possession, 
although the unregistered instrument would 
have no legal effect, that is to say, would 
not have transferred the property, it could 
not have been excluded from evidence under 
section 49 of the Registration Act; because 
it still stood entirely outside the category 
of writings compulsorily registrable under 
section 17 (6). It is true that unless such 
a transfer had been made by delivery of 
possession as well as by an unregistered 

an unregistered 
writing in evidence would have been en¬ 
tirely useless. The party relying on it might 
have proved, it is true, that the writing 
was executed and that the intention was 
to convey the property. But inasmuch as 
after the passing of the Transfer of Pro¬ 
perty Act such a writing would not have 
that legal effect, his rights would have re- 
mained entirely unaffected by leading such 
evidence. The case is different where the 
sale had been effected both by an unre- 
gistered writing and by delivery of possession, 
for between the years 1882 and 1885, as I 
have said, there could have been no objection 
to tendering the unregistered writing as 
evidence of the nature of the transaction 
under which possession had been given 
Thus where the Court found possession 
as a fact, and the only question was as 
to the nature of its origin, an unregistered 
sale-deed might very well have been offered 
in explanation of the transaction pursuant 
to which possession had been delivered. In 
my opinion, however, the law was materially 
altered by the amending Act of 1885. That 
Act inter alia declared that section 54 of the 
Transfer of Property Act was thenceforward 
to be treated as supplemental to the Re- 
gistration Act. Judges have before this com¬ 
mented on the infelicitous use of the lan- 
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page employed, but I can find no other 
intelligent meaning in it than that section 
54 is thereafter to be read and applied 
y all Courts as supplemental to so much 
of the Registration Act and to so muoh 
only, as that to which in reason it belongs. 
Again, it appears to me that the only por- 
tion of the Registration Act to which sec¬ 
tion 54 can in reason belong is section 
, which declares what instruments are 
compulsorily registrable. Before section 54 
of the Transfer of Property Act was passed, 
sales of immoveable property of less value 
t an Rs. 100 might be effected by instru¬ 
ments which were not registered and were 

certainly not compulsorily registrable. Sec¬ 
tion 54 said that thenceforward no sale 
of immoveable property, no matter what 
its value, could be effected by any un¬ 
registered instrument. Now, annexing that 
to section 17, which, as I say, is in my 
opinion the only section to which it can 
properly be annexed, the effect would be 
to add ^ to clause (6) of that section the 
words all deeds of sale of immoveable 
property whatever its value.” If I am 
right in this interpretation of the meaning 
of Act 111 of 1885, the legal conse¬ 
quences become appareut, for then any un¬ 
registered deed of sale of immoveable pro¬ 
perty below the value of Rs. 100 would 
not only not be effectual to transfer the pro¬ 
perty, but would also fall within the com¬ 
prehensive and stringent prohibition of 
section 49. That section declares in the 
most unambiguous language that documents 
which are made compulsorily registrable 
and have not been registered shall not be 
received in evidence of any transaction, etc. 

So that if after the Act of 1885 all sales 
of immoveable property, whatever the 
value of that property might be, were in¬ 
tended to be made compulsorily regis¬ 
trable under section 17, it will be seen to 
follow clearly that they could not be given 
in evidence of the transaction, namely the 
sale, although that transaction might have 
been effected and have been quite legal, 
complete and valid by mere delivery of 
possession. If this be true of the document 
itself, it necessarily follows that no second¬ 
ary evidence can be given. For, I think, 
it is a self-evident proposition that secondary 
evidence may not be given of that which 
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the law declares shall not be given as primary 
evidence. 

I am, therefore, clearly of opinion that 
neither the original unregistered deed of sale 
of 1899 nor secondary evidence of it was 
admissible in the present case to support 
the plaintiffs’ allegation that in 1899 there 
was a complete and valid sale of the pro¬ 
perty in suit effectuated by delivery of 
possession. That, however, does not, in my 
opinion, conclude the case, and in what 
follows I believe that I may speak for my 
learned brother as well as for myself. 
Section 54 still leaves it open to the parties 
desirous of doing so to make a valid sale 
of immoveable property of less than Rs. 
100 by oral contract and delivery of posses¬ 
sion. In the present case we think that 
it was quite open to the learned Judges 
below to find that the property in suit had 
been sold in that manner. Even without 
adverting in any way to the unregistered 
sale-deed of 1899, we think that there is 
ample evidence on the record to support the 
decision to which the Court of first appeal 
has come. Both the Courts have clearly 
found as a fact that the plaintiff has had 
possession of the land since 1899 up to the 
year 1911, and they have also held, though 
here no doubt they have been influenced by 
the secondary evidence of the unregistered 
sale-deed, that that possession was given 
pursuant to a sale. There is evidence 
dehors the unregistered sale-deed which is 
amply sufficient, in our opinion, to support 
that conclusion. There is the evidence of 
1 ukararn, for example, who appears to have 
been the intermediary in the matter and 
to have first-hand knowledge of all the 
details of the transaction that in 1899 the 
defendants did sell the land in suit to the 
father of the plaintiff and that it was he, 

1 ukararn, himself who delivered possession 
of the land to the plaintiff pursuant to the 
sale. That finding of fact would be quite 
sufficient, standing alone, to meet the defend¬ 
ants’ contentions in this appeal. But there 
is another ground on which the conclusion 
of the Courts below can be very confident¬ 
ly supported. The Courts below have found 
as a fact that the plaintiffs have been in 
possession from 1899 till 1911, and looking 

to the pleadings and the evidence we can¬ 
not doubt that the meaning of the words 


till 1911” is that the defendants in that 
year entered into possession under the lease 
given them by the plaintiffs. We have not 
the date of the lease, but it is common 
ground that its ourrency was at least eleven 
months and during that period at any rate 
the character of the plaintiffs’ adverse 
possession could not have been altered by 
the de facto possession of the defendants. 
So that in any event it is clearly found 
that the plaintiff has had more than twelve 
years’adverse possession from May 1899 till 
some period very near the end of 1911; 
and the title thus acquired by adverse 
possession would be quite sufficient for all 
the purposes of the present suit even had 
there been no allegation of sale at all. 

On these grounds, then, we think that 
the decision of the lower Appellate Court 
ought to be confirmed and this appeal 
dismissed with all costs. 

Macleod, J.—I agree that this appeal 
should be dismissed on the ground that 
both the Courts below have found as a 
matter of fact that there was a sale accom¬ 
panied by delivery of possession, and that 
is a finding of fact which we are not at 
liberty to disturb. 

But I regret that 1 cannot agree with 
my learned brother in the conclusion that 
the Courts below were wrong in admitting 
secondary evidence of the deed of 1899, 
which is said to have been burnt. In my 
opinion in cases of transfer of property 
under the value of Rs. 100, if the transfer 
is effected by delivery of possession ac¬ 
companied by an unregistered document, that 
document can be adduced in evidence in 
order to show what was the character of 
the possession given by the vendor of the 
land to the purchaser. I think it must be 
admitted that it would be so but for section 
4 of the Transfer of Property Act, and 1 
am not prepared to say that the effect of 
that section is to make documents pur¬ 
porting to be sale-deeds of immoveable pro¬ 
perty under the value of Rs. ICO compul¬ 
sorily registrable, so that if they are not 
registered they cannot be adduced in evi¬ 
dence under section 49 of the Registration 
Act. Section 4 of the Transfer of Property 
Act says that paragraphs 2 and 3 of section 
54 shall be read as supplemental to the 
Indian Registration Act, 1877. The first 
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part of section 4 says: “The chapters and 
sections of this Act which relate to contracts 
shall he taken as part of the Indian Con¬ 
tract Act.' 5 Therefore, the section makes 
a distinction between those sections which 
relate to contracts which are to be taken 
as part of the Indian Contract Act r-nd 
certain sections which relate to registration 
which are to be read as supplemental to 
the Registration Act. Now, supposing para¬ 
graphs 2 and 3 of section 54 of the 
Transfer of Property Act were to be found 
at the end of the Registration Act, then, 
in my opinion, that would not have the 
effect of including transfers or documents 
which purport to transfer an interest in 
property of the value of under Rs 10.) 
in section 17 so as to make them com¬ 
pulsorily registrable. I confess that I can¬ 
not see what particular effect it would 
have if paragraphs 2 and 3 of section 5 1 
of the Transfer of Property Act were read 
at the end of the Registration Act. But 
there is one thing I am perfectly clear about, 
that it would not have the effect of introduc¬ 
ing instruments relating to transfer of pro¬ 
perty under the value of Rs. 100 into section 
17. In my opinion, therefore, if a contract 
for sale is m*de between two parties of 
property under the value of Rs. 100 and 
possession is given, then a transfer takes 
place under section 54 and if it so happens 
that at the same time a sale-deed has been 
executed, and a question arises in future 
whether as a matter of fact the sale was 
effected, then that unregistered document 
can be given in evidence in order to prove 
that possession was given to the person setting 
up a right as a purchaser either in 
pursuance of a contract of sale or to effect a 
sale. Therefore, in my opinion, the 
evidence regarding this burnt sale deed of 
1899 was rightly admitted in the Court 
below. 

Appeal d is m iseed . 


CALCUTTA HIGH COURT. 

Role Nisi No. 928 of 1916, 

March 22, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft, 

RAM PROSAD PRAMANIK and another 
—Defendants—Petitioners 

versus 

SRICHARAN MANDAL—Plaintiff— 

Opposite Party. 

Provincial Small Cause Courts Act (IX of 1887,), 
Sch. II , Art. 35, sub-cl. (ii) — Suit for compensation for 
unlawfully cutting and removing tree — Jurisdiction, 
objection to, whether can be waived—Civil Procedure 
Code (Act V of 1908J, s. 115 — Assumption of jurisdic¬ 
tion by subordinate Court — Revision—High Court , 
interference by. 

A suit for compensation for unlawfully cutting 
and removing a tree and misappropriating crops is 
excepted from the cognizance of a Court of Small 
Causes by Article 35, sub-clause (ii), of the Second 
Schedule to the Provincial Small Cause Courts Act 
as amended b} r the Provincial Small Cause Courts 
Amendment Act of 19:4. [p. 275, cols 1 & 2 ] 

Where, after such a suit has been decreed by a 
Small Cause Court without objection by the defend¬ 
ant as to the Court’s jurisdiction to entertain the 
suit, the defendant applies for review, the Court 
should not refuse the application for review on the 
ground that the objection as to jurisdiction was not 
raised at the trial, [p. 277, col. I.] 

Where there is an entire absence of jurisdiction, 
no action on the part of the plaintiff and no inaction 
on the part of the defendant can invest the Court 
with jurisdiction, for jurisdiction cannot be created 
by waiver or consent, [p. 277, col. 1.] 

Where a subordinate Tribunal 1ms usurped juris¬ 
diction it is incumbent upon the High Court to 
interfere, [p. 277, col. 1.] 

Rule against the order of the Mansif, 
Boalia, exercising powers of a Court of Small 
Causes, in Suit No. 451 of 1916. 

Babu Jatindra Mohan Chowdhury , for the 
Petitioner. 

Bibu KrisJtna Kamal Maitra , for the 
Opposite Party. 

JUDGMENT.—This Rule is directed 
against a decree of a Court of Small Causes 
in a suit for compensation fora tree wrong¬ 
fully cut and for crops misappropriated by 
the defendant. The case for the plaintiff 
was that the land in dispute was his property 
and was in his possession, that the tree had 
been grown and crops of mustard raised by 
him and that the defendant had unlawfully 
cut and removed the tree and the crops. 

It is plain that a suit of this description is 
excepted from the cognizance of a Court of 
Small Causes by Article 35, sub-clause (ii), of 
the Second Schedule to the Provincial Small 

Cause Courts Act, which has been inserted 


INDUS CASES. 


277 


Vol. XLl] 


BAI RAMAN V. JAGJIVANDAS KASHIDA3. 

therein by the Provincial Small Cause Courts 
Amendment Act (1914), This provision 
excludes from the jurisdiction of Courts of 
Small Causes suits for compensation for 
acts which are, or save for the provisions of 
Chapter IV of the Indian Penal Code would 
be, offences punishable under Chapter XVII 
of the said Code. It is clear that if the acts 
attributed to the defendants are true, they 
have been guilty of mischief, if not of theft. 
Consequently, the suit could not be tried by 
the Court of Small Causes. No objection, 
however, appears to have been raised to the 
trial of the suit. But, after the suit bad been 
decreed, the defendants applied for review of 
judgment. The Court refused the applica¬ 
tion for review on the ground that the objec¬ 
tion as to jurisdiction was not raised at the 
trial. In our opinion, the review should 
have been granted. The objection as to 
jurisdiction was apparent on the face of the 
record. The plaintiff could succeed only if his 
allegations as to possession were established. 
Indeed, on the evidence the Court ultimately 
found that the allegations v^ere true and 
proceeded to grant relief to the plaintiff on 
that basis. It is clear that under such circum¬ 
stances omission on the part of the defendants 
to take exception to the jurisdiction of the 
Court could not legalise the acts of the 
Court. Where there is an entire absence of 
jurisdiction, no action on the part of the 
plaintiff, no inaction on the part of the defend¬ 
ant can invest the Court with jurisdiction, 
for jurisdiction cannot be created by waiver 
or consent [Golab 8ao v. Chowdhury Madho Lai 
(1)1, and when a subordinate Tribunal has 
usurped jurisdiction it is incumbent on this 
Court to interfere [Surendra Nath v. Bansi 
Badan (2)]. 

The result is that this Rule must be made 
absolute and the decree of the Small Cause 
Court Judge set aside. We direct that under 
Order VII, rule 10, Code of Civil Procedure, 
the plaint be returned to the plaintiff for 
presentation to the proper Court. A's the 
objection to jurisdiction was not raised at the 
earliest possible stage, the plaintiff is entitled 
to the costs which have been thrown away, 
that is, the costs of the hearing in this Court 
as also in the Court below. We assess the 
costs in this Court at Rs. 1(5 and the costs in 

(1) 2 0. L. J. 384; 9 C. W. N. 956. 

(2) 30 luj. Cay. 457} 24 C. J. 533 at p. 530. 


the Court below at Rs. 10. The defendants 
must pay the plaintiff this sum (Rs. 26), 
irrespective of the ultimate result of the 
suit. 

Buie made absolute. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 847 of 1913. 

April 3, 1917. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Heaton. 

BAI RAMAN— Defendant—Appellant 

versus 

JAGJIVANDAS RASHIDAS - 
Plaintiff—Respondent. 

Hindu Law— Mayukha —Stridhan, non-tech nicul — 
Son , whether excludes son’s son. 

Under tho Mayukha a son who does not survive 
his mother cannot pass on by t lie doctrine of represent¬ 
ation any right to his sons to succeed to the non- 
technical stridkan of his mother in competition with 
her surviving sons. [p. 278, col. 1.] 

Second appeal from the decision of the 
First Class Subordinate Judge, Broach, in 
Appeal No. 96 of 1911, confirming the decree 
passed by the Joint Sec nd Class Subordi¬ 
nate Judge, Broach, in Civil Suit No. 511 
of 1 9C8. 

Mr. G. K. Parekh , for the Appellant. 

Mr. Jayakar (with him Mr. Batanlal Ban- 
chhoddas), for the Respondent. 

JUDGMENT. 

Scott, C. J. —The only question which 
arises for decision in this appeal is whether 
the appellant, claiming as the widow of 
Chunilal Lakhmidas, has an equal right by 
inheritance to the properly left by Baj 
Parvati with the plaintiff Jagjiwandas 
Rashidas, who is admittedly an heir. Farvati 
had two sons, Jagjiwandas the plaintiff and 
Lakhmidas who pre-deceased his mother, 
leaving a son Chunilal of whom the appel¬ 
ant Bai Riki is the widow. Jagjiwan, 
therefore, is the sen, and Chunilal in whose 
place RiLi stands was the grandson. The 
property is admittedly stridhan of the 
class styled in the Mayukha non-technical. 
In the case of any difference between the 
Mitaksbara and the Mayikha the parties 
will be governed by the Mayukha. With 
regard to stridhan of the class which is 
known as technical, that is anvadheya 
stridhan , and what wraith is given through 
affection by the husband, the three writers 
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on Hindu Law to whom reference has been 
made in the arguments, namely Vijnanesh- 
wara, Nilkantha and the author of the 
Smriti Chandrika, are all agreed upon the 
principle hy which inheritance i3 governed. 
It is stated concisely in the Smriti 
Chandrika, Chapter 9, paragraph 4: the 
property of a woman leaving children will 
not he inherited hy the husband, even 
though he survives her hut only by the 
surviving children of the woman.” Thus a 
child who does not survive cannot pass on 
hy the doctrine of representation any right 
to his children to succeed to technical 
stridhan of his mother in competition with 
her surviving children. In the Mitakshara 
the descent with regard to technical 
stridhan is worked out in detail. The 
property first devolves on daughters, then 
on failure of all daughters granddaughters 
take, then great-great-granddaughters, 
on their failure sons take and then grand¬ 
sons, then great-great-grandsons, and the 
same result follows in the case of non¬ 
technical stridhan under the Mitakshara. 
In the Mayukha, in the case of technical 
stridhan the rule of inheritance is 
worked out in the same way as in the 
Mitakshara, and it is laid down that in 

default of daughters and the rest, that 

• 

is, grand-daughters and great-great-grand¬ 
daughters, the sons, grandsons and the 
rest succeed. With regard to non technical 
stridhan , the relations preferred are 
different in the Mayukha to those preferred 
according to the Mitakshara. The passage 
relating to non-technical stridhan is as 
follows on page 97 of Mandlik’s translation: 
“as to the text of Yajnavalkya Chapter 
II, v. 117 Let sons divide equally, both 
the effects and the debts after their 
parents,’ ” Nilkantha says the text relates 
to what is acquired hy inheritance or 
spinning, and the like, excepting the 
technical stridhan , Therefore even if there 
he daughters, the sons or other heirs, 
putradaya , alone succeed to their mother’s 
property, save the technical stridhan. 

Upon this reference to the text of 
Yajnavalkya, the whole argument on 
behalf of the arpellant has been based. 
It is contended that this text is the basis 
of the discussion as to the descent of 
the inheritance of the father discussed on 


page 46 of Mandlik’s translation and as that 
text was taken by Nilkantha to govern also 
the inheritance to non-technical stridhan , 
it must follow that the sons, grandsons 
and great-great-grandsons will all be 
entitled collectively, inasmuch as they are 
so entitled in relation to the inheritance 
of the father, the rule of inheritance being 
that they take by birth. 

As against that argument, it is pointed 
out for the respondent that the doctrine 
of religious efficacy in the offering of 
shraiha is what governs the inheritance 
in the case of the property of the father; 
that the offerings of a son, of a grand¬ 
son, of a great-grandson all have religious 
efficacy, and all in theory are combined 
for the benefit of the deceased ancestor, 
and that is why where inheritance rests 
upon the basis of religious efficacy, the 
sons, grandsons and great-grandsons will 
take collectively irrespective of their pro¬ 
pinquity to the deceased ancestor. In the 
case of the inheritance of a woman’s pro¬ 
perty, it is pointed out that the doctrine 
of religious efficacy in the ministrations to 
the manes can have no place, and it has 
been so laid down by the Allahabad High 
Court in Mvsammat Gang i Jnii v. Ghasita 
(1); moreover, Nilkantha himself in the 
passage following that relating to inheritance 
of non-technical stridhan quotes the well- 
known text of Manu that ‘'of the nearest 
spinda the wealth shall be,” declaring 
propinquity to the deceased as the criterion 
of the right to take wealth. It is clear 
that in dealing with technical stridhan 
Nilkantha lias followed this principle of 
propinquity, and there is no reason why 
in the discussion of non-technical stridhan 
which follows that of inheritance to tho 
technical stridhan , and precedes that in 
which the doctrine of propinquity is again 
enforced, it should be assumed, merely 
because a reference is made to a cert« in 
text of Yajnavalkya, that Nilkantha abandons 
the principle of propinquity and reverts 
quite unnecessarily, since he is discussing 
woman’s property, to the doctrine of religious 
efficacy. It appears to me that the argument 
on behalf of the respondent is well-founded, 
and no sufficient reason has been shown 

(1) 1 A. 46 at p. 50; 1 Ind. Dec. (n. s.) 69, 
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for holding that there is any different 
principle at the base of the role of inherit¬ 
ance according to the Mayukha with regard 
to non-technical stridhan from the principle 
which clearly obtains under the three 
writers above referred to with regard to 
technical stridhan. 1 would, therefore, 
confirm the decree and dismiss the appeal 
with costs. 

Heaton, J. — I concur. 

Pfcree confirmed. 


PATNA HIGH COURT. 

First Civil Appeal No. 572 ok 1914. 

May 1 5, 1917. 

Present :— Sir Edward Chamier, Kt., Chief 

Justice, and Mr. Justice Jwala Prasad. 
BEHARI LAL MAHTON TATAR GAYA- 
WAL —Plaintiff—Appellant 

versus 

GANGA DAI TATKAIN and others— 
Defendants- Respondents. 

Will — Probate, application lor , whether can be treated 
as application jor Letters of Administration —Court, 
whether to enquire into testator's title nr his right to 
dispose of property. 

It is not the business of the Court receiving an 
application for Probate to hold an enquiry as to the 
property of the deceased or to consider any issue 
as to the title of the testator or his power to dispose 
of the property which the Will purports to deal 
with. [p. 280, col. 1.] 

An application for Probate cannot be converted 
into one for Letters of Administration, [p. 280, col. 2.] 

Appeal from a decision of the District 
Judge, Gaya, dated the 6th November 
1914. • 

Messrs. Upendra K. Hoy, A mbica Prasad 
Upadhya, Golind Oh. De Ray, Rajendra 
Prasad and Shiveshwar Duyal, for the Appel¬ 
lant. 

Messrs. Nirsu haray n Sitiha, Raghunath 
Singh, Naresh Chunderr Sin ha and Gour 
Chandra Pal t for the Respondents. 

JUDGMENT. 

Ch'MIer, C. J.—This is an appeal against 
an order of the District Judge of Gaya, 
dismissing the application of the appellant 
for Probate of the Will of Buldeo Lai Tatak, 
who died in Gaya in 1913. The genuineness 
of the Will appears to have been in issue, 
but no evidence as to the due execution 
ot it was taken in the Court below and 


for our present purpose it must be presumed 
that the Will is genuine. The Will is 
dated September 6th, 1904. The testator 
was a Gayawal residing in the town of 
Gaya. In view of the contentions which 
have been advanced before us it may be 
well to give a short summary of the 
contents of the Will. The testator begins 
by saying that he has grown old and weak, 
that he has no legitimate male issue but 
that he has a wife and a mistress and 
two sons by the latter, that the two women 
and two 90 ns are only entitled to mainten¬ 
ance, that his income from his jajmans 
amounts to about Rs. 5,000 per annum, 
that his sister’s son who was maintained 
and supported by him from childhood has 
for some time been in charge of all his 
affairs including his duties as a Gayawal 
and that he, the testator, had great con¬ 
fidence in him. Therefore with the consent 
of his wife he has decided t® make his 
nephew his heir. He then goes on to 
leave to the nephew what he calls his right 
to receive offerings from pilgrims. He 
directs the nephew to perform his funeral 
ceremonies and he further directs him out 
of the income which he will receive to make 
certain payments to his widow, mistress and 
others. Lastly he appoints six persons by 
name to be his exeoutors and he charges 
them with the supervision of the duties to 
he performed by the nephew. There are 
several expressions in the Will which to my 
mind make it quite clear that the testator 
intended to leave to the nephew, the pre¬ 
sent appellant, all the property of which 
he might die possessed, including what he 
calls his right to receive offerings from 
jajmans. There is a passage in the Will in 
which he says that all his moveable and 
immoveable property has been sold at the 
instance of his creditors. But the Will was 
dated in 1904, the testator did not die till 
1913 and the Will would, of course, operate 
upon any property belonging to the testator 
at the date of his death. The appellant 
alleges that in fact the testator did die 
possessed of some little property in addition 
to his business as a Gayawal. The District 
Judge has dismissed the application for 
Probate on two grounds. The first ground 
is that the testator himself says that he 
has no moveable or immoveable property 
and that he leaves only the offerings of 
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pilgrims. The District Judge was of opinion 
that the testator had no power to dispose 
of his right to receive offerings from the 
pilgrims, but lie does not hold, nor could 
he have held as no evidence whatever was 
taken, that the deceased did not die possess¬ 
ed of other property. In my opinion the 
District Judge was not called upon to 
enquire whether the testator had any pro¬ 
perty or not. This question has been the 
subject of several decisions and the law is 
now well settled. In the case of Biri A lath 
JDe v. Chandar Mohan Banerji (1) it was 
held that it was not the duty of the Court 
entertaining an application for Probate to 
consider any issue as to the title of the 
testator to the property with which the Will 
propounded purports to deal or as to what 
disposing power the testator may have 
possessed over such property. That decision 
rests upon a number of cases which are 
cited in the judgment of the Court, and it 
was followed by the Bombay High Court 
in the case of Bal Gangadhar Tilah v. 
Sakwarbai (2), where a number of other cases 
of English and Indian Courts are cited. The 
argument advanced before us by the learned 
pounsel for the widow of the deceased went 
to the length of suggesting that it was 
the business of an applicant for Probate 
to prove what properly the testator had of 
which he was competent to dispose. This 
would lay an intolerable burden upon a 
Court exercising Probate jurisdiction. It is 
quite clear on the authorities that it is not 
the business of a Court receiving an ap¬ 
plication for Probate to hold an enquiry as 
to the property of the deceased or to con¬ 
sider any issue as to the title of the tes- 
tatqr or his power to dispose of the property 
which the Will purports to deal with. So 
far, therefore, as the first reason is concerned, 
I am of opinion that the District Judge 
was wrong in refusing to grant Probate. 

The second reason for refusing to grant 
Probate to the appellant is that he was 
not appointed an executor by the Will. I 
have already stated that the Will expressly 
appoints six persons to be executors. This, 
of course, is not conclusive against the appel- 

(1) 19 A. 458; A. W. N. (1897) J 06; 9 Ind. Dec 
(n. s.) 295. 

(2) 26 B. 792; 4 Bom. L. R. 637. 


lant, for an executor “according to the tenor” 
or as he is called in the Indian Act $n 
executor by necessary implication, njay be 
joined with an executor or executors ex¬ 
pressly nominated. But the Will does not 
impose upon the appellant any of the or¬ 
dinary duties of an executor. It does not 
direct him to pay the debts or get in the 
assets. It merely leaves practically the bulk 
of the testator’s property to him. It is true 
that the appellant is directed to pay a 
number of annuities out of the income 
which it was supposed he would receive 
from jajmans , but that duty is not imposed 
upon him as an executor but is imposed 
upon him as the person who will be the 
testator’s successor and in possession of what 
he vthe testator) regards as his property. 
I am unable to find in the testator’s Will 
any clear indication that the appellant is to 
be an executor. For these reasons I 
of opinion that the appellant’s application 
for Probate was rightly dismissed. 

It was suggested in the course of the 
argument that we should allow the appel¬ 
lant to amend his application and copvert 
it into an application for Letters of Ad- 
ministration with a copy of the Will annexed. 
In ray opinion he ought not to be allowed 
to do this. Six persons are expressly 
nominated as exeoutors and if thp 
appellant wishes to compel them to 
take out Probate or to renounce Pro¬ 
bate, the procedure is prescribed by the 
Probate Act and he may make an application 
to the Court below accordingly, if he is so 
advised. I would dismiss this appeal with 
costs. Hearing fee three gold mohurs pay¬ 
able to Balajit. 

Jwala PKiSAD, J.— I entirely agree. It is 
clear from the Will that the appellant is 
not an executor of the Will of the deceased. 
He has rot been expressly named as such 
in the Will. Six persons other than the 
appellant have been named in the Will as 
executors, and the English word’executor’ 
has been used to avoid any doubt or difficulty 
as to the legal significance of its vernacular 
equivalent, it is clear, therefore, that the 
testator intended to appoint the aforesaid six 
persons as executors in the sense in which the 
expressicn is understoed under the Act. The 
appellant yvas not even by implication ap¬ 
pointed an executor cf the Will. He has, 
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no doubt, been made absolute owner of the 
property of the deceased and has been directed 
to pay certain annuities to the persons 
named in the Will. As there is no direc¬ 
tion to pay the annuities out of the general 
estate of the testator, but from the income 
that the appellant might derive from the 
gifts of the pilgrims in future after the 
death of the testator, the learned Dis¬ 
trict Judge was perfectly right in rejecting 
the application of the appellant under sec¬ 
tion 6 of the Act. 

There can be no doubt that the docu¬ 
ment in question is a valid Will as defined 
in the Act, for the testator has bequeathed 
all the property that he had at the time 
of the execution of the Will, or that he 
would be possessed of at the time of his 
death. 

1, therefore, agree to the order proposed in 
this case. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 1178 ok 1916. 

March 15, 1917. 

Present:-— Mr. Justice Sadasiva Aiyar. 
CHINTA RANGAYYA and others— 
Defendants — Petitioners 


versus 


CHINTA BUTCHAMMA AND OTHERS— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 190«;, s. 115, 
O. XXI If, r. 1 Withdrawal of suit long after institu¬ 
tion, permission for Insufficient ij of evidence — Juris- 
diction—Material irregularity—Uiyh Court—Revision, 
powers of. 

An order permitting a suit in proper form to be 
withdrawn under Order XXIII, rule 1 , Civil Procedure 
Code, long after its institution on the ground G f 
insufficiency of evidence is illegal and irregular, 
though passed with jurisdiction. [p. 281, col. 2 .] 

The High Court can interfere with such an order 
in revision under section 115, Civil Procedure Code. 

[p. 281, col. 2 .] 


in 


115 of Act V of 
Court to revise 
of the District 
Original Suit 


Petition under section 
1908, praying the High 
the order of the Court 
Munsif, Gudivada, 

No. 250 of 1914. 

FACTS appear from the judgment. 

Mr. B. Narasimha Rao , for the Petition- 
ers - ^ he suit is simply one to recover 
money; under Order XXII1, rule 2, of the 


Code of Civil Procedure a Court has got 
power to permit withdrawal only under certain 
circumstances. There is no defect in the 
suit as framed but the only ground urged 
is that the plaintiff was not able to 
produce his witnesses. A Court has no 
jurisdiction to give permission to withdraw 
with liberty to bring a fresh suit under 
such circumstances. 

Aiya Gounden v. J>.yan Alandalathipathi 
Gopanna Mauradiyar (l) clearly supports my 
view. 


Mr. K. V. Jj. Narasimham f for the Re¬ 
spondents.—The question is whether the High 
Court can interfere under section 115 of 
the Code of Civil Procedure. The Court had 
jurisdiction to pass the order. The case of 
Thuljaram Row v. Gopala Aiyan (2) clear 
supports my view. 

JUDGMENT.—The respondents in this 
petition, which has been filed under section 
115 of the Code of Civil Procedure for 
revising the order of the District Munsif 
of Gudivada, brought a suit in proper form 
for recovery of Rs. 7C0 and odd. The suit 
was filed in January 1914. In July 1915 
the plaint was amended (that is, about 18 
months after suit). Tl en in March 1916 
(more than two years after the institution 
of the suit) the Munsif allowed the suit 
to be withdrawn with liberty to bring a 
fresh suit and the only ground for granting 
this extraordinary relief is that “the plaintiff is 
of opinion that the present evidence” (let in 
on plaintiff’s side) “is not sufficient.” 

1 hat the order is wholly improper goes 
without saying. Jt is argued by Mr. B. Nara- 
simha Rao for the petitioners (defendants) 
that it was also passed without jurisdiction. 
He is, no doubt, supported by some Caloutta 
decisions. But this Court in Aiya Gounden 
v. Jayon Mandalathipathi Gopanna Mauradiyar 
(1) interfered in revision only on the 
ground that the District Munsif’s ‘'discretion 
was not exercised judicially” in similar 
ciroumstances, that is (I take it), the 
District Munsif acted illegally and with 

material irregularity in the exercise of his 
jurisdiction. 

.Mr. Justice Srinivasa Aiyangar has 
depreca ed the loose use of the word 


16 M. L.T. 253; (1914) M. W. N. 832 7 

(2) 40 Ind. Cas, 011; (1917) M\ W. N 234 at n 
237; 21 M. U T. 229; 82 M. L. J. 434 *** "* P> 
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i jurisdiction” (in connection with orders 
granting permission to withdraw) in his judg¬ 
ment in Thuljaram Row v. Gopala Aiyan (2) 
and 1 entirely concur in those observa¬ 
tions. 

I set aside the District Munsif’s order 
(including, of course, the permission to 
bring a fresh suit) and direct the suit to 
be restored to the file of pending cases and 
proceeded with to its natural termination 
according to law. As the petitioners have 
delayed in bringing the matter in revision 
before this Court, 1 make no order as to 
costs. 

Petition allowed ; Case sent back. 

v. R. p. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 278 

of 1914. 

June 7, 1917. 

Present :—Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

RAJENDRA PRASAD SAHU and others— 

Plaintiffs—Appellants 

v ei sus 

GANGAN KOER and oteers—Defendants 

—Respondents. 

Execution — Sale—Misdescription — Wrong khasra 
plot Xo ., whether vitiates sole. 

Khasra numbers are subordinate descriptions of a 
holding for the purposes of its identification. I p. 28?. 
col. 2 ] 

Where an entire holding is sold in execution of a 
rent-decree obtained in respect of the holding, a 
■wrong description of the holding by giving wron®- 
plot numbers does not vitiate the sale [p. 28?, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 28th February 
1914. 

Messrs. Sudhansu S. Mukerji Barihar Prasad 
Sinha, Rai Tribhuan Nath Sahai and 
Chandra Sekhar Baner.it , for the Appellants. 

Messrs. Surendra K. Bose, Baikuutha Nath 
Mitter and Raghunath Singh, for the Respond¬ 
ents. 

JUDGMENT. —In this case the appellant 
is an auction-purchaser of the holding of the 
defendants in execution of a decree for rent. 
He has obtained a decree for three plots, 
which admittedly constitute a part of the 
holding. In regard to the first plot No. 23, 


he has been refused a decree for possession 
on the ground that the sale certificate shows 
that plot No 24 was sold and not plot No. 
23. The whole question turns on the doctrine 
of falsa demonstrate , and the sole point 
we have to consider is what was in the sale 
certificate the paramount description and 
what the subordinate description. In Karuppt 
Goundan v. Periathambi Gour.dan(l) it was 
held that the plot numbers were subordinate 
descriptions. Another, point of view from 
which the cas* may be approached is that 
set out in Barhamdeo Singh v. Ram Narain 
Singh (2). We must satisfy ourselves before 
we give the plaintiff a decree that the land¬ 
lords intended to sell plot No. 23; that the 
defendant tenants were aware that plot 
No. 23 was up for sale, and that the bidders 
at the sale contemplated an acquisition of 
plot No. 23. It is suggested by Mr. Baikuntha 
Nath Mitter for the respondents that the 
burden of proof on the appellants is parti¬ 
cularly heavy, for ordinarily where a sale 
proclamation is not sufficiently accurate to 
identify the property to be sold the sale 
must be held to be void. With that proposi¬ 
tion, to a certain extent, w T e may assent, but 
it is certain from the passage in Raja Thakur 
Barmha v. Jiban Ram (3) that a property 
fully identified in the schedule may be in 
seme respects misdescribed. The essential 
point is that the property should be by the 
paramount description fully identified. We 
may take it as common knowledge among 
the cultivating classes that when a raiyat 
fails to pay his rent, the inevitable con¬ 
sequence is the sale of the holding. We may 
take it as recognised that upon a decree for 
rent the holding of the defaulting raiyat will 
be brought to sale. We im\y take it that the 
legal advisers of the Maharanl could not have 
been so stupendously foolish iNs to put up to 
sale, in execution of this rent-decree, three 
plots of the defaulting tenants’ holding and 
one plot, the property of an entire stranger. 
We have no doubt whatever that the decree- 
holder, judgment debtor, and the intending 
bidders were all fully aware that what was to 

(D 30 M. 397; 2 M. L. T. 336. 

(2) 22 Ind. Cas. 280; 19 C. L. J. 182. 

(3> 21 Ind. Cas 936; 41 C. 590 at p. 599; 18 C. W. 

N. 313; 15 M. L. T. 137; 12 A. L. J. 156; 19 C. L. J. 
161; 26 M. L. J. 89; 16 Bom. L. R. 156; (1914) M. W. 

N. 118 (P. C.). 
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be sold was the holding of the defaulting 
tenants. We do not suppose that anybody 
Btopped to consider whether the numbers in 
the khasra were correct. If they had stopped 
to consider this, they would have seen at once 
that there was no such field as khasra No. 24 
having an area of 10 bighas , for khasra No. 24 
has an area of 6 bighas and khasra No. 23 
an area of 10 bighas. We hold that the para¬ 
mount description in this case was the des¬ 
cription given in the body of the application 
for attachment which runs:— 

The amount may be realised by the 
attachment and sale of the land, for which 
rent is claimed and which forms the kast of 
the judgment-debtors in this decree.” 

The appeal must, therefore, be deoreed and 
the order of the learned Subordinate Judge 
discharged. The plaintiff’s suit is deoreed in 
full for the whole area claimed in the suit. 
It is to be noted that a settlement has been 
arrived at out of Court with the representa* 
tives-in-interest of the original defendants 
Nos. 2, 6 and 10 and the defendant No. 3 
himself. These defendants have accepted the 
claim of the plaintiffs as to plot No. 23, and as 
against these parties the plaintiffs appellants 
will bear their own costs and have given up 
their claims for mesne profits. 

The decree, therefore, will be, as against the 
remaining defendants, for recovery of posses¬ 
sion of so much of plot No. 23 as may remain 
in the hands of the contesting defendants and 
mesne profits against them for so much of the 
property as may have been retained in their 
possession since the date of the execution sale 
with proportionate costs to this extent. 

Appeal accepted. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 6 of 1915. 

June 3, 1917. 

Present: —Mr. Justice Scctt-Smitli and 
Mr. Justice Leslie Jones. 

SULTAN AND OTHERS-PLAINTIFFS- 

Appellants 

versus 

GHULLA AND OTHERS—DEFENDANTS- 

Respondents. 

Custom—Succession —Chundawand—Rindwanas of 


Shahpur District —Wajib-ul-arz, entry in, presumption 
as to correctness of — Estoppel — Admission , value of. 

The custom of chundawand in the Shahpur District 
is exceedingly rare, and there is no trace of it 
amongst Rindwanas who form a sub-division of the 
Mekan tribe, [p. 285, col. 1.] 

There is a strong presumption in favour of the 
correctness of an entry in a wajib-ul-arz in the 
absonce of any real proof to the contrary, [p. 284, 
col. 1.] 


A mere admission of the right of one party by 
the other in a previous case between them does 
not amount to an estoppel, but it affords a strong 
piece of evidence against the person making the 
admission, [p. 287, col. 1 ] 

First appeal from the decree of the Senior 
Subordinate Judge, Sargodha, dated the 29th 
August 1914, dismissing plaintiffs’ claim. 

Mr. Nanak Chand , for the Appellants. 

The Hon’ble Mr. Muhammad Shaft , K. B., 
for the Respondents. 

JUDGMENT.—Fattu, caste Rindwana , a 
resident of the village Dharima, had two 
wives Musammat Bibi and Musammat Bhag- 


bhari. By Musammat Bibi he had one son 
Buti ; by Musammat Bhagbhari he had six 
sons Chogatta, Palhu, Rehan, Taja, Kalu and 
Tahar, of whom Chogatta was the eldest. In 
about 1852 or 1853 according to the history of 
the village as given below the pedigree-table 
of Monza Mitha Lok, “Buti, Chogatta, etc.... 
left the village of Dharima and founded the 
village” (of Mitha Lok) where they acquired 
a joint holding. At the first Settlement 
which took place in 1858, Buti was recorded 
as the owner of half of the holding with a 
corresponding share in the shamilat. The 
other half was recorded in the names of the 
sons of Chogatta, who was already dead, and 
of the other five sons of Fattu. The question 
involved in this case has arisen out of a 
dispute, which will be explained later, be¬ 
tween the sons of Chogatta and the other 
descendants of Musammat Bhagbhari as to 
what their shares inter se should be. 


There was no new Settlement until 
1891-92 and it was not until 1902 that any 
question of partition arose. Then, however, 
there was a dispute between the descendants 
of Buti and the other sons of Fattu as to their 
shares in the village shamilat. Some of the 
descendants of Musammat Bhagbhari other 
than the sons of Chogatta urged that the 
shamilat ought to be partitioned according 
to anoestial shares and that the entries in 
the records were wrong. They were referred 
to a civil suit to establish the title which 
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they set up and the eons of Chogatta were 
subsequently joined as plaintiffs. 

The descendants of Buti contendad that 
partition should follow the shares as 
recorded in the Settlement Records and 
alleged that according to ancient custom the 
chundawund rule should be followed. The 
plaintiffs’ suit was dismissed on the 11th 
September 1903. The plaintiffs appealed 
to the Divisional Judge, alleging inter alia 
that they had enjoyed possession according 
to ancestral shares and the rule of pagwand. 
The Di visional Judge dismissed the ap¬ 
peal and a further appeal was then tiled 
in the Chief Court. The ground was 
that it appears from all the circumstances of 
the case that partition ought to have been 
effected in accordance with ancestral shares.” 
This appeal was filed on the 13th April 
1904. The judgment of the Chief Court, 
which was not delivered until the 26th 
June 191*, contains no discussion of the 
various allegations concerning succession 
per stirpes or per capita. It had been laid 
down in the wajib ul-crz of lb53 that the 
partition of the shamilat when it takes 
place is to be in accordance with the shares 
specified in the khewat (i.e., Settlement 
Record of 1858). It was held that there 
was a strong presumption in favour of 
the correctness of the entry and that it 
must be held to be correct in the absence 
of any real proof to the contrary. On 
these grounds the appeal was dismissed. Up 
to 1904 there is no trace of any dis¬ 
pute between the descendants of Mvsjmmat 
Bhagbhari concerning their shares inter se. 
As a result, however, of the partition 
proceedings which had been initiated it 
became necessary to determine those shares, 
and on the 18th April 1934, a few days 
after the appeal had been filed in the 
Chief Court, the village patwari drew up 
a report from which it appears that there 
was a conflict in the various records 
regarding the shares of the descendants 
of Musammat Bhagbhari. 

The facts are that in the khatauni , 
which was prepared as the basis of the 
khewat of the first Settlement, Chogatta 
was shown originally as owning one fourth 
and the other sons of Musammat Buagbhan 
one-fourth between them. This entry wa«, 
however, corrected partly because ClmgatU 


was dead and partly because it was said 
that all the sons of Mtisammat Bhagbhari 
were entitled to equal shares. This correction 
was followed in the muntakhib asamiwar and 
in the khewat itself. 

The copy of the khewat which was made 
over to the village patwari continued to 
contain the uncorrected entries showing the 
son* of Chogatta as entitled to one-fourth 
of the whole holding. The patwarVs copy of 
the khewat was destroyed in 1894 under the 
orders of the Settlement Officer, but the entry 
which it contained is established by a copy 
which was taken from it in 1887 before the 
second Settlement commenced, and the same 
entry was followed in the Settlement Record 
of 1891-92. Ultimately after considering 
the contents of the various records the 
Settlement Officer passed the following 
order:-— [ think that the balance of proof 
is with the entry giving Chogatta one- 
fourth share. The Assistant Collector 
should carry out partition on this basis, 
allowing the parties to understand that 
the partition is tentative only. If the Chief 
Court decides on a pugwand partition, this 
tentative partition must, in any case, be 
altered. If it decides on the chundawand 
partition, the parties oan then apply to the 
Assistant ^Collector as under section 117 
of Revenue Act.” 

1 here the matter stood until the deoision 
of the appeal to the Chief Court to which 
we have already referred. Then on the 
17th December 1913, the present plaintiffs, 
who are the descendants of Musammat 
Bhagbhari other than the sons of Chogatta, 
instituted the present suit against the 
descendants of Chogatta for a declaration 
that they were entitled to five-sixths of 
onehalf of the whole holding, both pro¬ 
prietary land and shamilat. Their suit was 
dismissed by the Subordinate Judge and 
they, therefore? preferred the present appeal 
to this Court. 

Counsel for the appellants has taken 
three main points. The first is that by 
reason of their pleadings in the former 
suit the sons of Chogatta are estopped 
from contesting the present claim. He 
refers in particular to the allegation made 
in the fourth ground of appeal in the 
former mi it. as filed in the Court of the 
Divisional Judge, in which it is stated that 
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the plaintiffs have “proved by strong evidence 
that they enjoyed possession according to 
ancestral shaVes and the pugwand rule.” 
We have, however, no hesitation in holding 
that the plea involves no estoppel. It is 
Quite plain that when the dispute between 
the sons of Buti and the other descendants 
of Fattu arose, the parties had no knowledge 
of the manner in which their ancestors had 
acquired the land. The custom of chunda - 
wand in the Shahpur District is exceedingly 
rare, vide section 5 of Wilson’s Riwaj-i am, 
pages 42-43, where it is stated that the 
only instances found were amongst a few 
families of the Khokars and one case 
amongst Hindus. The parties to the present 
case are not Khokhars but Rindwanas who form 
a sub-division of the Mekan tribe. Having 
regard to the history of the village, it is 
evident that there was never any question 
of succession to a holding of Fattu and the 
probability is that the sons of Buti set up 
the rule of succession per stirpes merely as an 
easy way of accounting for the fact that Buti 
had been recorded as the owner of half of the 
whole. Whatever may have been the origin 
of the shares held by the various sous of 
Fattu it was not custom. 

The second contention of the Counsel 
for the appellants is that the claim of his 
clients is supported by what is contained 
in the records regarding possession. It is 
no doubt true that in 1858 they were 
cultivating more than a quarter of the 
share of the whole, but that may have 
been due to their numerical superiority 
and the argument fails because although 
it is agreed that the sons of Buti are 
entitled to one-half, they were cultivating 
very much less than one-half of the cultivated 

area in 1858. 

His third contention is that the khewat 
of 1858 is right and that the entry in the 
record of the second Settlement is wrong. 
The chief difficulty in his way here is that 
it is quite plain that the muntakhih asamiwar 
and the khewat of 1858 as originally 
drawn up showed the sons of Chogatta 
as holding one-quarter and the other 
descendants of Musammat Bhagbhari as 
holding one-fourth between them. Moreover, 
the new entries are the result not of 
ordinary corrections but of most careful 
erasures which were not initialled in the 


ordinary way. The old figures have been 
scratched out so far as was necessary 
and the new figures have been substituted. 
Counsel for the respondents urges that 
the substituted figures are the result of 
palpable forgeries, while Counsel for the 
appellants argues that they are the genuine 
result of an attestation of the khewat , 
and that the form of them is to be 
attributed to the laxity which prevailed 
in such matters in 1858. In order to 
resolve such doubts as we entertained, we have 
called for and examined the original 
khatauni. On 26th June 185 7 , Pandit Moti 
Lai, the Extra Assistant Commissioner, 
passed an order for the preparation of 
the khewat of Mitha Lok. The khatauni 
(then described as the “ chitha kami beshi ”) 
and the khewat were prepared by a munsanm 
named Lachman Das. Holding slips were 
also issued through the Tahsildar. On 29th 
March 1858 another munsarim named Duni 
Parshad submitted the khatauni and khewat 
to Pandit Moti Lai, who ordered a 
proclamation to issue and then attested 
the khewat on 25th March lb98. There 
is, therefore, every reason to suppose that 
the zemindars were made acquainted with 
the entries concerning themselves. 

The question remains whether the 
erasures in the khewat were made before 
or after this attestation. In our opinion 
they were undoubtedly made before it, 
and for this reason that the corrected 
entry in the khatauni which gives equal 
shares to all the descendants of Musammat 
Bhagbhari is clearly in the hand of the 
munsarim Lachman Das, whose connection 
with the record had ceased before the 
attestation by Pandit Moti Lai. What 
probably happened was that Lachman Das 
began preparing the khewat before he had 
completed his attestation, and then 
altered it when he discovered later that 
his original entry as to the shares inter 
se of the descendants of Musammat Bhag¬ 
bhari was incorrect, but the patwari's 
copy which must also have been begun 
remained by some accident still uncorreoted. 

If at that time any fraud proved was in 
contemplation for the benefit of the other 
five sons of Fattu, the pitwari's copy of the 
khewat would have been made to correspond 
and these five sons of Fattu would not have 
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waited for the be^t part of half a century 
before trying to reap the results of their 
fraud. Lastly, although the pleas in the 
former suit do not amount to an estoppel, 
they at least afford a strong indication 
that the sons of Chogatta believed up to 
1904 that they were only entitled to share 
equally with the other descendants of Musam - 
mat Bhagbhari. 

We hold that the plaintiffs are 
entitled to 5 6ths of half of the areas in 
dispute and accepting the appeal grant 
them a decree accordingly. But as the 
whole trouble has arisen from a conflict 
in the Revenue Records, we direct parties 
to bear their own costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civil Appeal No. 71 of 1916. 
February 19, 1917. 

Present: Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 

DEVARAPALLl RAMALINGA REDDI 

AND OTHERS — DEFENDANTS NOS. 1 TO 7 AND 12 

—Appellants 

versus 

SRIGIRIRAJU KOTAYYA and others — 
Plaintiffs and Defendants Nos. 8 to 11, 

13 and 14— Respondents. 

Evidence Act (I of 1872J, s. 35 —Register of births 
and deaths kept by village official, entries in, admis¬ 
sibility oj — Entry, whether evidence of actual date of 
death. 

A village karnum or Reddi keeping a register of 

deaths acts as a public servant in the discharge of 

his official duty within the meaning of section 35 
of the Evidence Act. It is not necessary that a 
public servant should be compellable by legislative 
enactment to discharge such a duty. [p. 287°col. 1.] 
Ratcliff c v. Ratcliffc and Anderson, (1859) I Sw. 

and Tr. 467; 5 Jur. (x. s.) 714; 7 W. R. 726, fol¬ 
lowed. 


Where death registers arc kept under the directions 
of the Board of Revenue acting as agents of the 
Government, the entries therein are admissible in 
evidence under section 35 of the Evidenco Act fn 
287, col. 2.] ‘ LI ' 

An entry in such a register is proof of the actual 
date of death, [p. 287, col. 2.] 

Secretary of State v. Kasturi Reddi, 26 M. 268; 12 

T 7 fti" it w 3 ’o f* In re * ( l87 °) 9 Eq. 373; 21 L. 

1. 781; 18 W. K, 394, dissented from. 


Goodrich, In re, Payne v. Ben nett. (1904) P. 138- 
' 3 L. J. P. 33; 90 L. T. 170; 20 T. L. R. 203, followed. ’ 

Appeal against the decree of the Court 

of the Additional Temporary Subordinate 

Judge, Guntur, in Original Suit No. 42 of 
1914. 

Messrs. T. V. Venkatarama Aiyar and 

R. Rajagopala Aiyar , for the Appel¬ 

lants. 

Mr. /. P rakasam , for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal from a 

decree in a suit brought by a reversioner 
to recover possession of the properties 
belonging t 0 one Pedda Venkatarayadu, 
the last male owner. His daughter Ven- 
lramma was in possession until she died. 
The first question argued before us related 
to the date of the death of this woman. 
The plaintiffs’ allegation was that she 
died on the 9th January 1902. The 12th 
defendant stated that Venkamma died in 
1899 and that the suit w r as barred by 
limitation. The Subordinate Judge came 
to the conclusion that the plaintiffs’ suit 
was in time. The main argument against 
this conclusion was that Exhibit A, the 
public extract of the register of the death 
of "\ enkamma, was not receivable in evidence 
and that the judgment of the Subordinate 
Judge which is mainly based on that docu¬ 
ment should be reversed. 

The learned Vakil for the appellants 
broadly contended that this document is 
not receivable in evidence under section 
35 of the Indian Evidence Act. He argued 
that there is no legislative enactment 
making it compulsory upon village officers 
to maintain a register of this kind and 
that an extract from such a register is 
not covered by section 35. There are two 
answers to (his contention. In the first 
place, Madras Act III of 1899 provides 
for village officers beyond Municipal towns 
keeping a register of births and deaths. 
Under section 5, the Collector may appoint 
any person either by name or by virtue of 
his office to he registrar of births and 
deaths in each village. There are provisions 
in the Act for such registers being sent 
up to the Taluk cutcherry , 

Under section 17, the extracts given in 
the Taluk office are required to be cer¬ 
tified as provided in section 76 of the 
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Indian Evidence Act. Such extracts may 
be produced in proof of the entries of 
which they purport to be copies. It is, 
therefore, clear that the record of death 
would be an entry made in a public register 
as required by the Evidence Aot It is 
true that under section 2, the Local 
Government has to extend the operation of 
this Act to the Districts. On such a 
notification, section 4 would enable the 
Collector to proclaim that registration 
shall be compulsory. As the point has 
been taken for the first time in appeal 
and as the appellant denied the existence 
of any legislative enactment on the subject, 
the respondent has not been able to ascer¬ 
tain whether the Act has been extended 
to the District of Guntur and whether 
the registration has been made compulsory 
in that district But even apart from 

this question, we see no reason for holding 
that the register would not be covered 
by the language of section 35 of the 
Evidence Act. The entry spoken of in 
the first part of the section must either 
(a) be made by a public servant in the 
discharge of his official duty or (b) by 
any other person in the performance of 
a duty specially enjoined by the law of 
the country. '1 he second part alone relates 
to legislative enactments; the first part 
is general in its terms. A reference to 
the Standing Order No. 101 of the Board 
of Revenue shows that the system of 
registering births and deaths was inaugurat¬ 
ed in 1 b65; by the Board’s proceedings 
dated 5th February 1871, the duty of 
keeping such registers was oast upon the 
village officials. It is clear, therefore, that 
a village Karnam or a Reddi keeping a 
register of deaths will be acting as a 
public servant in the discharge of his 
official duty. It is not necessary that a 
public servant should be compellable by 
legislative enactment to discharge such a 
duty. In Ratchffe v. Ratcliffe and Anderson 
( 1 ) it was pointed out that a register of 
births and deaths kept under the orders 
of the East India Company was a public 
document of the description mentioned in 
section 35 of the Evidence Act. Lord Campbell 
in that judgment speaks of the register 

p <^ (,859) 1 S "'- & Tr * 5 Jur - (n. s.) 714; 7 W. 

it. 7 A>. 


having been kept in obedience to directions 
given by the East India Company in its 
sovereign capacity. No legislation of the com-' 
pany is referred to as having authorised the 
keeping of such a register. We are, therefore,* 
of opinion that even apart from Act I H of 
1899, the registers which are being kept 
under the directions of the Board of Revenue 
since the year 1865, do come under section 
35 of the Evidence Act. It need hardly 
be stated that the Board of Revenue 

are the agents of the Executive Government 

of the Presidency L see Secretary of State 
V- Kasturi Reddi (2)]. 

One other argument of the learned Vakil 
for the appellants was that the extract is not 
evidence of the actual date of the death 
mentioned in it. Reliance was placed upon 
certain observations contained in In re Wintle 
(3), It is clear that these observations have 
not been accepted as good law in England. 
See Goodrich , In re , Payne v. Bennett ( 4 ). 
We are, therefore, of opinion that Exhibit A 
was rightly admitted in evidence, and that it 
is evidence of the actual date of the death. 

L pon the facts, we have no hesitation 
in concurring with the conclusion of the 
Subordinate Judgethat the plaintiff has proved 
that Venkamrna died within twelve years of 
the date of suit. The evidence let in on behalf 
of the defandants is utterly worthless, having 
regard to the fact that the 12 th defendant 
who professes to have known the date of 
the death all along did not state it in the 
written statement filed by him. 






katarayudu and Pedda Venkatarayudu were 
not divided; but the documentary evidence 
on the question is very clear. Exhibits L N 
and Z of the year 1860 show that by that 
time the two brothers had become divided in 
status. Then it was suggested that the 
family compromise evidenced by Exhibit I) 
is binding upon the present plaintiffs. The 
contest in that case was between the widow 
of a co parcener who claimed maintenance 

from the family and the 12 th defendants 

father. The 12th defendant’s father claimed 

that he was entitled to the whole of the 

property; he entered into a oomnrnm.J 

The present plaintiffs were not parties t 
O) 26 M. 268; 12 M. L. J. 453 Parties to 

W (1870) 0 Eq. 373; 21 L. T.Ml; Is W u 

(4) (1U04) 1\ 138; 73 L. J. 1>. 33 . 90 L a it - 
T. L. It. 203. ’ L '70; 20 
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the compromise and by no stretch of imagi¬ 
nation can they be said to have been repre¬ 
sented either by Bangaramma or by the 
12th defendant’s father. We hold that the 
compromise is not a family arrangement bind¬ 
ing upon the plaintiffs We must, therefore, 
for these reasons confirm the decree of 
the Subordinate Judge and dismiss the appeal 
with costs. We dismiss the memorandum of 
objections also with costs. 

A ppea l d is missed. 

v. R. P. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Jurisdiction 

No. 44 of 1916. 

December 14, 1916. 

Present: —Sir Lancelot Sanderson, Kt., 
Chief Justice and Justice Sir Asutosh 

Mookerjee, Kt. 

Be SITAL PROSAD and others—Insolvents. 
BADRINARAIN AGARWALLA— 

Appellant 

versus 

Baja BRlJNARAlN ROY and another— 

Respondents. 

Contract Act (IX of I872J, s 201— Principal and 
agent —Power-of-aftcrncy granted by joint co-parceners 
—Death of some co-pa rccncrs T effect of —Termination of 
agency. 

Where the paramount object of a power-of-attorney 
executed by three out of four brothers, living 
jointly in a Mitakshara family, in favour of the 
fourth was to facilitate the raising of joint loans 
by the latter on mortgages of the joint estate for 
their joint benefit: 

Held, that the death of some of the executants 
did not put an end to the power but that so long as 
the object of the power continued to be capable of 
realisation, it retained its vitality, [p. 291, col. 2; p. 
295, col. 1.] 

Per Mookerjee , J. —It cannot be held as an inflexible 
rule of law that whenever two principals appoint an 
agent to take charge of some matter in which they 
are jointly interested, the death of one of them 
terminates the authority of the agent, not merely 
as regards the deceased, but also as regards the 
Surviving principal. In each case the true intention 
of the parties to the contract must be determined 
from the terms thereof and from the surrounding 
circumstances, [p. 294, col- 2.] 

Where two principals jointly appoint an agent to 
take charge of some matter in which they are 
jointly interested, a severance of the joint interest 
by the death of one of the joint principals may 
operate to terminate the agent’s authority, unless it 
is a power coupled with an interest, [p. 294, col. 1.] 
Where, however, the principals are joint and 


several and the power given to the agent is both 
joint and several, the death of one of the principals 
does not terminate his authority as regards the 
surviving principal, [p. 294, col. 1.] 

Appeal against the following judgment of 
Mr. Justice Greaves, dated the 25th February 
1916:— 

‘Under the provisions of section 18 of 
the Second Schedule to the Presidency 
Towns Insolvency Act, liberty was given 
to sell certain mortgaged properties which 
are set out in schedule A to the petition 
of the applicants herein. The creditors of 
the insolvent hearing that an order for 
sale had been made under section IS got 
a stay of the sale, and the matter now comes 
before me under and by virtue of the order of 
Mr. Justice Chowdhury of 15th April 1915 to 
investigate the mortgage, i.e , to ascertain 
whether under the circumstances, to which 
I shall refer »'n a moment, the three 
mortgages of these properties already men¬ 
tioned are valid mortgages. There were 
four brothers, Raghubir, Raj Kumar Lall, 
Ram Sundar Lall and Sital Prosad, who 
were members of a Mitakshara family and 
they on 10th January 1907 executed a 
power-of attorney in favour of Raghubir. 
By the power these persone jointly no¬ 
minated, constituted and appointed Raghubir 
their attorney for certain .purposes named 
in the power, which include the power to 
execute mortgages on their behalf. Ram 
Sundar Lall died soon after the power-of- 
attorney was executed, and prior to the 
execution of the mortgage to which I will 
now refer. That mortgage is dated 21st 
June 1907, and it is executed by Raghubir 
and Raj Coomar Lall on their own behalf 
and by Raghubir as attroney for Sital 
Prosad. Subsequently, a second mortgage was 
executed of the same properties on 4th 
March 1908. This was executed by Raghubir 
on his own behalf and as attorney for Raj 
Coomar La'l and Sital Prosad. A third 
mortgage of the same properties was exe¬ 
cuted on 26th September 1908, and that 
was executed by Raghubir on his own 
behalf and as attorneyfor Sital Prosad. Raj 
Coomar Lall had died prior to the 
execution of this third mortgage leaving 
certain minor sons, and Raghubir also 

purports to execute the mortgage as guardian 
of these miner sons of Raj Coomar Lall. The 
point I have now got to decide is whether 
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by virtue of the death of Ram Sundar Lall 
prior to the execution of the first of 
these mortgages all the three mortgages 
are bad, because I do not think 
it can be really disputed, in view of the 
authority of Sudaburt Per shad Sahonv. Fool bash 
Koer Cl), that as the parties are members 
of a joint Mitakshara family, the mortgage 
is to stand or fall by the validity or 
otherwise of the power-cf attorney, at the 
time the first mortgage was executed. Mow I 
have been referred to certain authorities. 
Ihe first of these is a text-book on Powers- 
of-Attorney by Sinclair Mackenzie, where 
at page 141, it is stated that where there are 
two or more joint principals, the death 
of one of them will jointly revoke the 
powers of the other or others and that 
statement is founded upon two oases, the 
hrst of them being reported as Oee v. Lane 
. and the other as Raw v. Alderson 3'. It 
is clear from a perusal of these cases 
that if the power had been allowed to be 
acted upon after the death of one of the 
joint principals, it would have been acted 
upon to the detriment of the principal 
who was dead, and I think that that is 
the principle one has got to bear in 
mind when considering whether the death 
of Ram Sundar Lall clearly invalidates 
the power-of-attorney. The conclusion I 
have come to is, that having regard to th 

f a Li 1 11 f • i 
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fact that the family is governed by the 
Mitakshara School of Hindu Law, the 
death of Rim Sundar Lall did not affect 
the validity of the power-of-attorney, and 
that, as he died leaving, as it appears 
rom the recital in the mortgage, no sons 
him surviving, his share in the property 
vested or rather passed upon his death to 
the other three members of the joint 
Mitakshara family, and, therefore, the death 
of Ram buttar Lall, i„ ray opinion, did not 
vitiate or bring to an end the power-nf- 
attorney of 10th January 1907. The result 
is that, so far as that point is concerned, 
the three mortgages are valid mortgages. 
It remains for the mortgagees to formally 
establish their mortgages by proper proof 
and subject to their doing that and 

$ JfsmW V 3 ”• U R - B. 18 L 

634, C 812 ) 15 W 692; 101 E. R. 067; 13 It 
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their satisfying me by affidavit that Ram 
Sundar Lall left no sons or male heirs 
him surviving, I direct that the property 
be sold according to the original order 
for sale that was made.” 

Mr. Zorab.— l submit my friend should pay 
the costs of this application. 

IL tue Court. — No, you can add your 
costs to your security.” 

FACTS material to the report will appear 
from the judgment. 

The power of-attorney referred to in the 
judgment was as follows:— 

Power of-Attorney. 

Know all men by these presents that we, 
Sital Prasad, Raj Cooraar Lall and Ram 
Sundar Lall, all sons of Mohan Lall deceas¬ 
ed, inhabitants of Kasha Secunderpoor in 
District Balia, at present residing at No. 
119 8, Old China Bazar Street, in the town 
of Calcutta, by caste Buruwal by occupation 
traders, do hereby jointly nominate, con¬ 
stitute and appoint our brother Raghubir 
Prosad by caste Buruwal by occupRion 
trader and inhabitant of Kasha Secunder- 
pore aforesaid our true and lawful 
attorney to look after and manage the 
zemindari affairs of our shares of ze.uindaries 
in district Balia; to represent us and 
appear on our behalf before the Courts of 
the Collector, Tehsildar, Munsif, Judge 
and Commissioner and other Civil Courts 
as well as before all Criminal Courts and 
the High Courts and also before the Offices 
of the Inspector-General of Police, the 
District Superintendent of Police, Collector 
of Stamps and the Sudder B^ard of Revenue 
and the Railway Offices, whether such Courts 
or Offices are situate in the United Provinces 
Oudh or Bengal or in the Presidencies of 
Madras and Bombay or generally in any 
part of British India; to institute or 
defend law suits or judicial proceedings or 
to make or prefer appeal on our behalf 
as respondent in any appeal, and for the 
said purposes to make or present or file ap¬ 
plications, petitions, plaints, grounds of appeal 
or written statements and subscribe and 
verify them o„ our behalf; to engage and 
appoint Pleaders, Muktears, Vakils or other 
lawyers and sign vakahtnamis on our behalf- 
to answer all material questions relating 
to suoh suits or appeals; to file or defend 
doonments in Courts or Public Offices and 
to take them back; to deposit or pay 
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moneys in Courts or draw moneys or 
cheques from them on our behalf; to execute 
decrees obtained by us by the attachment and 
sale of properties of the judgment-debtors 
and if necessary by their arrest or im¬ 
prisonment; to refer any matter to arbitra¬ 
tion and nominate and appoint arbitrators 
on our behalf, to make any compromise 
regarding any suit, appeal or decree. We 
do hereby further authorize and empower 
our said attorney to receive payment of 
debts due to us to borrow money if required 
on our behalf from any person and execute 
a bond if necessary for that purpose, to 
sell or mortgage lands belonging to us and 
receive the consideration money or the mort¬ 
gage debt and to execute and ' sign the 
deed of sale or mortgage on our behalf, 
to appear on our behalf before the proper 
registering officer and present such deed 
of sale or mortgage for registration and 
admit the execution thereof, and do all 
needful acts on our behalf for the registra- 
tion of the said deed, to purchase lands or 
other property on our behalf and pay the 
consideration money thereof to the vendor., 
to lend money on our behalf, to realise 
our dues from our raiyats and cultivators 
and suing them if necessary for such 
purpose in Courts of Justice to give or 
take receipts for money received or paid on 
our behalf; and in general to do all acts 
whether herein specified or not as may be 
needful to be done on our behalf and for 
our benefit for any of the purposes mentioned 
above. All the aforesaid acts of our said 
attorney shall be considered as our own 
acts and we do hereby agree to ratify and 
confirm them. Given under our hand 
the 10th day of January 1907. 

Explained by me, 

Jadub Krishna Roy Chowdhury, 

Pleader. 

Signatures of Sital Prosad Raj Coomar 

Lall and Ram Sunder Lall, 

(in Nagri). 

Mr. D. N. Bose (with him Mr. N. Sircar ), 
for the Appellant. 

Mr. Zorab (with him Mr. S. K. Chakerbutty ), 
for the Respondents. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal by 
Badrinarain Agarwalla, a creditor of the 
insolvents, from the iudgment of Greaves, J., 


whereby he held that three mortgages, 
which the appellant alleged were void and 
inoperative, were valid mortgages. 

An order for the sale of the mortgaged 
property had been obtained by the mortgagees 
under the provisions of the Presidency Towns 
Insolvency Act; the appellant succeeded in 
obtaining an order for stay of the sale from 
Chaudhuri, J., who directed that the matter 
of the mortgages should be investigated, i. e. y 
for the purpose of ascertaining whether the 
three mortgages were valid mortgages. 

The facts are set out in the judgment of 
Greaves, J :— There wore four brothers, 
Raghubir, Raj Coomar Lall, Ram SundarLall 
and Sital Prosad who were members of a 
Mitakshara family, and they on 10th January 
1907 executed a power-of-attorney in 
favour of Raghubir. By the power these 
persons jointly nominated, constituted and 
appointed Raghubir their attorney for certain 
purposes named in the power, which include 
the po*er to execute mortgages on their 
behalf. Ram Sundar Lall died soon after 
the power-of-attorney was executed, and prior 
to the execution of the mortgage to which 
I will now refer. That mortgage js 
dated 21st June 1907, and it is executed 
by Raghubir and Raj Coomar Lajl op 
their own behalf and by. Raghubir 4 ,as 
attorney for Sital Prosad. Subsequently, 
a second mortgage was executed of th,e 
same properties on 4th March 1908. Ttyis 
was executed by Raghubir on his own behalf 
and as attorney for Raj Coomar Lall and 
Sital Prosad. A third mortgage of the 
same properties was executed on 2oth Septem¬ 
ber 1908, and that was executed by Raghubir 
on his own behalf and as attorney for Sital 
Prosad. Raj Coomar Lall had died prior 
to the execution of this third mortgage 
leaving certain minor sons, and Raghubir 
also purports to execute the mortgage as 
guardian of these minor sons of Raj Coomar 
Lall.” The point relied upon by 'the appel¬ 
lant in his petition was as follow^:— Your 
petitioner is advised that the aforesaid power 
was void and inoperative inasmuch as Ram 
Sundar Lall, one of the executants of the 
said power-of-attorney, was dead at the time 
when the aforesaid mortgages were executed. 
Your petitioner is further advised that the 
mortgages executed under the aforesaid 
power were void and inoperative,” and the 


Vo). XLI] 

Re SITAL PJROSAD. 


INDIAN OASES. 


291 


learned Judge states the point as follows;— 

the point I have now got to decide is, 

whether by virtue of the death of Ram Sundar 

kail prior to the execution of the first of 

these mortgages, all the three mortgages are 

bad, because I do not think it can be really 

disputed, in view of the authority of 

budaburt Per shad Sahoo v. Foolbash Koer (1) 

that as the parties are members of a joint 

Mitakshara family, the mortgage is to stand 

or fall by the validity or otherwise of the 

power-of-attorney at the time the first mort- 
gage was executed.” 

The learned Judge decided that the death 
of Ram Sundar Lall did „ ot vitiate or bring 
to an end the power-of-attorney of 10th 
anuary 1907, and consequently the mort¬ 
gages were valid. It was argued on behalf 
of the appellant that the power-of attorney 
was intended to last only during the life¬ 
time of the four brothers and in respect of 
their joint property, and consequently as soon 
as Ram hundar Lall died, the power-of- 
attorney came to an end and as a further con¬ 
sequence all the three mortgages were totally 
invalid inasmuch as each of the said mort¬ 
gages had been executed by Raghubir in 
pursuance of the powers contained in the 
power-of-attorney of the 10th January 1907 

and that suoh mortgages were not even 
valid in respeot of the shares of the individual 
brother or brothers who had executed the 
mortgages on his or their own behalf by 
reason of the decision of this Court in 
budaburt Pershad Sahuo v. Foolbash Koer (1) 

1 he question whether the power-of-attorney 
came to end by reason of the death of 
Ram Sundar Lull, in my judgment, depends 
upon the construction wbioh is to be put 
upon the terms of the power-of-attorney. 

In coming to a conclusion as to the con¬ 
struction, it is necessary to oonsider the posi¬ 
tion of the parties to the power-of-attorney 

affected Pr ° P6rty whioh was thereby 

The brothers were members of a joint 
fflindu family under the Mitakshara Law 
and the property mortgaged was part of 
the joint and undivided estate. The three 
surviving brothers were engaged in a joint 
business and the money was borrowed for 
the purposes of the business, and regard 
must be paid to the well-known incidents ot 
an undivided family living under the 


Mitakshara Law, one of whioh is that the 
undivided share of one of the brothers, if he 
died without male issue (as was the case 
with Ram Sundar Lall), would pass to the 
surviving members of the family. 

Bearing these facts in mind and on a 
review of the terms of the power-of- 
attorney, I do not think the intention was 
that the power-of-attorney was to last only 
during the lifetime of the four brothers and 
in respect of their joint property. On the 
oontrary, I think the intention was that the 
power-of-attorney should continue as long 
as the property retained the same character, 
*’**•> that of undivided property which it 
bore at the date of the power-of-attorney 
and in respeot of the undivided shares of 
the four brothers or the survivors of them, 
beotion 201 of the Contract Act of 1872 

was relied upon by the appellant, but in my 
judgment that seotion would not apply to 

the above-mentioned circumstances of this 
case. 

The English Law relating to a oontraot to 

serve as the agent of a firm of partners in 

the partnership business was referred to, in 

ich case suoh a contract is impliedly 

subject to the continuance of the partnership 

and is, therefore, discharged by the death of 

one of the partners, which puts an end tq 
the partnership. 

I do not think that that principle is ap- 
plicable to the circumstances of this case 
having regard to the nature and incidents of 
a jomt Hindu family living under the 
Mitaksha-a Law and the undivided estate 
thereof. For these reasons I agree with the 
learned Judge that the death of Ram Sundar 
Lall did not vitiate or bring to an end the 
power-of-attorney of 10th January 1907 and 
consequently the mortgages, by reason of his 
death, are not invalid. 

A further point, however, was raised in 
the argument of the appeal which apparently 
was not a r gued before the learned Judge 
viz that inasmuch as Raj Kumar Lall 
had died prior to the execution of the third 
mortgage, leaving certain minor sons, then 
at all events the circumstances differed from 
those existing at the date of the power of- 
attorney to suoh an extent that it could 
not have been contemplated by the parties 
that it should continue after suoh a 

change. 
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In ray judgment this argument ought 
not to prevail: the character of the property 
remained unmodified, being joint and un¬ 
divided estate, and it was vested in the 
two surviving brothers and the heirs of Raj 
Kumar Lall. 

I assume for the purpose of this judg¬ 
ment that Raghubir was the duly appointed 
guardian of the minor sons of Raj Kumar 
Lall (which has not been disputed) and 
that the money was borrowed for the 
benefit of the joint business, and, under 
such circumstances, I think Raghubir would 
in such capacity be able to join in mort¬ 
gaging the undivided estate for such a 
purpose, and inasmuch as the mortgage 
was also executed by Raghubir in his 
own behalf, and as attorney for Sital 
Prosad, in my judgment the third mort¬ 
gage was a good and valid .mortgage of 
the joint and undivided properties com¬ 
prised therein. For these reasons I think 
the appeal should be dismissed with costs. 

Mookerjee, J.—The facts material for the 
determination of the question raised before 
us lie in a narrow compass and may be 
briefly stated. Sital Prosad, Raghubir Prosad, 
Raj Kumar Lai and Ram Sundar Lai were 
four brothers and constituted a joint family 
governed by the Mitakshara Law. On the lO.h 
January 1907 three of them executed 
a power-of-attorney in favour of the fourth 
(Raghubir Prosad) and thereby authorised 
him to borrow money on their behalf and 
as security for the loan, to mortgage their 
lands. Shortly after this, Ram Sundar 
Lall died without issue. Thereafter, on the 
-Ist June 1907, Raj Kumar Lall, Righubir 
Prosad on his own behalf and Raghubir 
Trosad as attorney for Sital Prosad exe¬ 
cuted a mortgage of their joint properties 
to secure a loan of Rs. 25,000. On the 4th 
March 19C8 a second mortgage was exe¬ 
cuted for a sum of Rs. 5,000 by Raghubir 
Prosad for himself and as attorney for Sital 
Prosad and Raj Kumar Lall. Raj Kumar Lall 
died in May 1908 and left three infant 
sons Gouri Sanker Prosad, Jaggannath 
Prosad and Kedarnath Prosad. On the 24th 
September 1908 a third mortgage for 
Rs. 6,000 was executed by Raghubir Prosad 
for himself, as attorney for Sital Prosad 
and as guardian for the infant sons of Raj 
Kumar Lall. On the 22nd November 1911 


Sital Prosad, Raghubir Prosad, Gouri Sanker 
Prosad, Jagannath Prosad and Kedarnath 
Prosad were all adjudged insolvents on 
their own petition under the provisions of 
the Presidency Towns Insolvency Act, and 
I heir estate vested in the Official Assignee. 
On the 27th August 1914 the mortgagees 
applied to the Official Assignee that steps 
might be taken to satisfy their dues by 
the sale of the mortgaged premises. The 
matter was referred to the Court, and on 
the 5th January 1915, an order for sale 
was made under rule 18 of the Second 
Schedule to the Presidency Towns Insolvency 
Act, On the 8th April 1915 the appellant 
Badri Narain Agarwalla, one of the creditors 
of the insolvents, applied to the Court to 
enquire into the validity of the alleged 
mortgages. His objection in substance 
was that the power-of-attorney became 
void and inoperative on the death of Ram 
Sundar Lall and that the mortgages executed 
on the strength of such power had no 
legal force whatever. Greaves, J., has over¬ 
ruled this contention and has directed that 
the properties be sold according to the 
original order for sale. On the present 
appeal, the propriety of this decision has 
been called in question. On behalf of the 
creditor appellant, it has been argued, 
on the authority of the decisions in Gee 
v Lane (2) Raw v. Alderson (3) and Tucker v. 
Shepherd (4), that upon the death of Ram 
Sundar Lall, the power-of-attorney ceased 
to be operative not merely in so far 
as his interest in the estate was concerned 
but also in respect of the other executants, 
and, that, in any event, upon the death 
of Raj Kumar Lall, the power lost all its 
vitality. It will be observed that this 
contention is of a more comprehensive 
character than the limited ground which 
formed the basis of the petition of objection 
of the creditor dated the 8th April 1915. 

There is no room for controversy that 
as argued by the appellant, under section 
201 of the Indian Contract Act, as under 
the Law of England [Binders v. Free (5) and 
Fool v. Pool (6)], an agency is terminated 

(4) (1861) 6 H. & N. 575; 30 L. J. Ex. 207; 4 L. T. 
19; 9 W. R. 476; 123 R. R. 697; 158 E. R 237. 

(5) (1829) 9 13. & O. 167; 4 Man. & Ry. 282; 7 L. J. 
K. B. (o. s.) 211; 109 E. R. 63; 32 R. R. 620. 

(6) (1889) 61 L. T. 401; 58L- J. P. 67. 
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by the death of the principal, and Ihis view 
is supported by the decision of the Judicial 
Committee in Mujib-un nissa v. Abdur Rahim 
(7). This proposition, however, is of no 
real assistance to the appellant, for it 
merely shows that if Ram Sundar Lall had 
left heirs, they would not have been bound 
by acts done by the agent on the strength 
of the power-of attorney after his death. 
Here, the conditions are different. On the 
death of Ram Sundar Lall, his interest 
in the estate vested by survivorship in 
his three brothers. Consequently, when 
Raghubir Prosad acted on the basis of 
the power-of attorney, he dealt with 
property which had vested in hirasef as 
also in Sital Prosad and Raj Kumar Lall; 
in essence, the deRh of Ram Sundar Lai 
did not in any way alter the constitution 
of the property but only enlarged the extent 
of the interest of the other members of 
the co-parcenary in their joint estate. The 
appellant is, consequently, constrained to 
maintain that the effect of the death of 
one of the executants of the power-of- 
attorney was to make the power void and 
inoperative in law. The contention has 
been broadly put forward that if A and 
R execute a power of.attorney in favour 
of O t on the death of A, the power lapses 
in its entirety so as to make it impossible 
for C to bind thereafter by his act either 
B or the representatives of A. This propo¬ 
sition has been controverted by the mort- 
gagees-respondents on the strength of the 
rule enunciated in Bhagirath Samanta v. 
Prem Chand Pal (8) This decision, h owever, 
is not an authority directly in favour of 
the respondents, for it merely decides that 
where there are two joint agents and one 
of them dies, upon his death the contract 
of agency terminates in so far as he is 
concerned but not as regards the surviving 
agent. The converse case of the death of 
one of two joint principals, which now requires 
consideration, did not arise in the case 
just mentioned, and must consequently be 
determined upon principle and upon the 
authorities. 

It is plain to my mind that the cases 
of Gee v. Lane (2), Raw v, Alder son (3) 



(7) 23 A. 233; 5 C. VV. N. 177; 28 I. A. 15; 11 M. 1 
58- 3 Bom. L. R. H4;7 Sar. 1\ C. J. 829 (P. C.\ 

(8) 10 Iud.Cas. 852; 17 C. L. .1. 201. 


and Tasker v. Shepherd (4) do not support the 
broad contention that where an agency 
has been created by two principals, the 
death of one of them terminates the agency 
not merely as regards himself but also as 
regards his joint principal. The first of 
these cases, Gee v. Ijane (2), is an authority 
for the proposition that a joint warrant 
of attorney given to enter judgment ‘‘against 
us” upon a joint and several bond does not 
authorise the entering up judgment against 
the survivor only. Lord Ellenborougb, C. J., 
based his decision on the ground that an 
action to be brought “against us” must mean 
a joint action, and distinguished the decision 
in Gladwin v. Scot (9), where the warrant 
of attorney executed by the two was to 
enter judgment “against me.” Similarly Raw 
v. Alder inn (3) is an authority for the proposi¬ 
tion that if two warrant an attorney to 
confess judgment against them and one dies, 
judgment cannot be entered up against the 
other. Reference was made to the decision in 
Todd v. Dodd (10), which has not been uni¬ 
formly reported by the different reporters. 
Reliance was also placed upon Fendall v. May 
(11), where the Court of King’s Bench held 
that there might be a material distinction 
between a case in which the alteration in the 
state of parties is only in the persons 
charging and another in which the alteration 
is in the persons to be charged; in other 
words, that when a warrant to confess 
judgment is given by two, the death of 
one revokes the authority of the attorney; 
but that when a warrant to confess judg¬ 
ment is given by two, the decease of one 
does not revoke the authority. It is not 
necessary for our present purpose to consider 
whether this distinction is or is not well 
founded, but it is plain upon an examina¬ 
tion of the decisions mentioned that they 
do not enunciate a principle of universal 
application and only turn upon the ascer¬ 
tainment of the true intention of the parties 
to the power-of-attorney. This is made 
amply clear from Tasker v. Shepherd (4), 
where a question arose as to the effect 
of the death of a member of a partnership 


(9) (1751) Barnes 53; 94 E. R. 802. 

(10) (1781) 1 Wils. K. B. 312; 95 K. R. 036; 
nes 48; 94 E. R. 800; Say or 5; 98 E. 1?. 784. 

Ml) (1813) 2 M. & S. 76; 105 E. R. 310; 14 
593. 
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which had appointed the plaintiff as their 
agent for a specified terra. The Court 
held that the true question was - what did 
the parties contract should be done, and 
upon a consideration of the terras of the 
contract and the surrounding circumstances 
came to the conclusion that the contract 
had reference to a certain existing partner¬ 
ship business only. Baron Channel stated 
that after fully considering the contract and 
the probable intention of the parties to be 
collected from the various terms of the 
agreement, he came to the conclusion that 
the contract was intended to be for the 
period mentioned, subject to the condition 
that all the parties so long lived; the agree¬ 
ment of the parties had relation to the existing 
state of things which they presumed would 
continue for four years and in reference to 
which presumption alone they contracted 
[Friend v. Friend , In re Friend (12), Phillips 
v. Alhambra Palace Co. (13)]. Substantially 
the same view has been adopted in the 
Courts of the United States, where the ques¬ 
tion appears to have come up for consideration 
more frequently than either in this country 
or in the English Courts. It is there 
recognised that where authority is given 
to an agent b}* a partnership, the death 
of one of the partners, which operates as 
a dissolution of the partnership, also termi¬ 
nates the agent’s authority, unless it is a 
power coupled with an interest. The same 
principle is held applicable where two princi¬ 
pals jointly appoint an agent to take charge 
of some matter in which they are jointly 
interested and a severance of such interests 
afterwards occurs by the death of one of 
the joint principals [MacNaughton v. Moore 
(14), Easton v. Ellis (15), Boive v. Band (16)]. 
Where, however, the principals are joint and 
several, and the power given to the 
agent is both joint and several, the death of 
one of the principals does not terminate his 


(12) (1807) 2 Ck. 421; 06 L. J. Ch. 737; 77 L. T. 50; 
46 W. R. 139. 

(13) (1901) 1 Q. B. 59; 70 L. J. Q. B. 26; 49 W. R. 
223; 83 L. T. 431; 17 T. L. R. 40. 

(14) 1 Hayward N. C. 189. 

(15) 1 Handy (Ohio.) 70. 

(16) (1887) 111 Ind. 206; Huffenth. 

Agency 126. 


authority [ Milson v. Stewart (17)]. The divid¬ 
ing line between the two classes of cases is 
well illustrated by the decisions in Marlett v. 
Jackman (18) and Martin v. Hunt (19) [see 
also Lang v. Thayer (20), Weaver v. Richards 
(21), Grapel v. Hodges (22) and Graham v. 
Jackson (23)]. We cannot consequently hold, 
as an inflexible rule of law, that whenever two 
principals appoint an agent to take charge of 
some matter in which they are jointly 
interested, the death of one of them terminates 
the authority of the agent, not merely as 
regards the deceased but also as regards the 
surviving principal. We have, in each case, 
to determine the true intention of the parties 
to the contract from the terms thereof and 
from the surrounding circumstances. This 
view is in accord with the decision in Budh 
Singh Dudhuna v. Denendra Nath Sancul 
(24). We must accordingly examine from 
this point of view the power-of-attorney in 
the case before us. 

It is perfectly plain that the intention of the 
parties was to facilitate joint loans by the 
mortgage of the joint estate for their joint 
benefit. The terms used are as follows:— 

To borrow money, if required, on our behalf 
from any person and execute a bond, if 
necessary, for that purpose, to sell or mort¬ 
gage land belonging to us and receive the 
consideration money or the mortgage debt 
and to execute and sign the deed of sale or 
mortgage on our behalf, to appear on our 
behalf before the proper registering officer 
and present such deed of sale or mortgage for 
registration and admit the execution thereof 
and do all needful acts on our behalf for the 
registration of the said deed.” Clearly it 
would not be right to hold that the power-of- 
attorney came to an end by reason of the 
death of one or other of the principals, even 
though such joint action continued to be 
possible, in the event which happened. The 
death of Ram Sundar Lall without heirs, in 
no way, affected the constitution of the 

(17) (1861) 5 Clarke Pa. L. J. 450. 

(18) 3 Allen. (Mass.) 287. 

(19) 1 Allen. (Mass) 418. 

(20) 150 U.S. 520; 37 Law. Ed. 1167. 

(21) 144 Mich 396; 6 L. R. A. (x. s.i 855; 10S N\ 

W. 382. 

(22) 112 N. Y. 4!9. 

(23) (1845) 6 Q, B. 811; 14 L. J. Q. B. 129; 9 Jur. 
275; 115 E. R. 306. 

(24) 11 C. L. R. 323. 
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family or varied the incidents of the joint 
estate, though his interest vested by survivor¬ 
ship in his three brothers, with the con¬ 
sequence that the extent of their shares on a 
possible partition was enlarged. I feel no 
doubt whatever that in these circumstances, 
the death of Ram Sundar Lall did not affect 
the continued operation cf the power-of- 
attorney. Consequently the validity of the 
first two mortgages cannot be impeaohed 
on any substantial ground. The question of 
the effect of the death of Raj Kumar Lall, 
however, seems at first sight to involve some¬ 
what different considerations, as thereupon 
three new members (his three infant sons) 
were introduced into the family co parcenary. 
It is plain that they were not and could not 
be bound by the power-of-attorney. Indeed, 
in the third mortgage, Raghubir Prosad 
professed to hypothecate the interest of his 
infant nephews in the joint family estate, not 
by virtue of the authority vested in him 
under the power of-attorney, but only as their 
guardian. We must for our present purpose 
proceed on the assumption that he was in 
f«ot their lawful guardian and was competent 
to act on their behalf in the matter of this 
transaction, as the truth of the recital in this 
respect was not questioned in the Court below. 
The question thus arises, whether, upon the 
death of Raj Kumar Lall, it was competent 
to Sital Prosad to contend that the power of- 
attorney had come necessarily to an end, even 
though it was still possible to raise a joint 
loan for the benefit of the entire family, 
by means of a mortgage of the joint proper¬ 
ties, executed by Raghubir Prosad, on his 
own behalf, in his character as agent and in 
his capacity as guardian of his infant nephews. 
In my judgment, the answer must be in the 
negative, if we bear in mind the paramount 
object of the power-of attorney; it is obviously 
reasonable to hold that so long as that object 
continued to be capable of realisation, the 
power also retained its vitality; to adopt the 
contrary view would plainly defeat the ends 
of justice. I hold accordingly that the 
validity of the third mortgage also cannot be 
successfully questioned. On these grounds I 
agree that the appeal must be dismissed with 
008t8. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from 0 iiginal Order No. 48 of 1916. 

November 28, 1916. 

Present :— Sir Lancelot Sanderson, Kt., Chief 
Justice, and Justice Sir Asutosh 

Mookerjee, Kt. 

Seth DOOLY CHAND —Plaintiff— 

Appellant 

versus 

MAMUJI MUSAJI and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V of 19089, Sch. 11. els. 1 , 
15— Arbitration and award—Reference by some only of 
the parties , validity of — Award , setting aside of. 

Before a Court can have jurisdiction to make an 
order of reference under clause 1 of Schedule IT of 
the Civil Procedure Code, all the parties interested 
in the suit must agree; and if all the parties interest¬ 
ed do not agree, then the Court has no jurisdiction 
to make the order of reference and the order of 
reference is invalid not only against those who have 
not agreed but also against those who have agreed. 

[p. 297, col. 2; p. 299, col. 1.] 

Consequently, if there is no valid agreement to 
form the basis of a reference in the terms of clause 1 
of the Second Schedule to the Code, there is no 
valid award whereon a decree can be based in 
accordance with clause lb. [p. 299, cols. 1 k 2 ] 

( lause 15 of the Second Schedule to the Civil 
Procedure Code assumes a valid reference to arbi¬ 
tration, and only contemplates cases where the pro¬ 
priety of an award on the basis of such a reference 
is in question, [p. 298, col. 2; p. 299, col. 2.] 

Appeal against the order of Mr. Justice 
Fletcher sitting on the Original Side, dated 
the 31st January 1916. 

FACTS material to the report are stated 
in the judgment of 

Fletcher, J. — This is an application by one 
\ usuf Musaji Saleji to set aside an award. 
The suit was instituted by the plaint¬ 
iff against a large number of defend¬ 
ants for the purpose of recovering certain 
moneys. I ho present applicant Yusuf Musaji 
Saleji did not appear in the suit. On the 
19th March 1915 on the application of the 
plaintiff and certain defendants, not includ¬ 
ing the present applicant, the matter was 
referred to arbitration in these terras:— 
It is ordered that the said order be 
superseded and it is further ordered that 
all matters in difference between the 
parties in this suit, including the question 
of costs hereof, be referred to the final 
decision of the named arbitrator, who is to 
make his award in writing and submit 
the same to this Court together with all 
proceedings, depositions and exhibits in 
this suit within three months from the 
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date of service upon him of an office 
copy of this order or within such futher 
time as lie may allow himself from time to 
time by endorsement on the said office copy 
of this order, provided that such extension 
does not exceed the period of three months.” 
The award is sought to be set aside on 
two grounds: — (1) that the award was 
invalid as it did not comply with the 
terms of the said order, (2) on the ground 
that the reference was not made on the 
agreement of all the parties interested 
within the meaning of section 1, Second 
Schedule to the Code of Civil Procedure. 
The second point is the main point to 
bp decided on the hearing of this motion. 
The words in the present section do 
materially differ from the words in the 
old Code, and the question is whether in 
this case all the parties interested joined 
in the application for a reference. The 
present applicant clearly did not. The 
suit was proceeding against him ex parte , 
and if the view of Mr. S. Ghose who 
appears for the plaintiff is right, then 
the suit might have proceeded to trial as 
an undefended suit against the defendant 
Yusuf Musaji Saleji, who was served but 
who did not appear. The authority on the 
point in this Court practically comes to 
nothing. The best case that has been cited 
by Mr. Ghose is the case of Ishar Das v. 
Eeshab Deo (l). That decision, if it is 
rightly decided, carries Mr. Ghose’s argu¬ 
ment a long way. That decision, 1 do not 
think, is right. The case in the Allahabad 
Couit has received a judicial notice, and that 
notice is not favourable The case of Hasica 
v. Mahbuh (2) has been referred to. That 
was a decision on a second appeal, it is 
pointed out by the learned Judges in the 
Allahabad High Court that Knox and Baner- 
jee, JJ., had adopted the same view in a 
regular appeal. The case as put forward 
by the learned Judges is this, that if 
we adopt the view that has been put 
forward, you would have two trials, (1) 
trial before the arbitrator, (2) trial of an 
undefended suit against the defendant who 
was not a paity to the reference to 
arbitration. That, of course, was never 
intended by the Code of Civil Procedure. 

(1) 7 Ind. Cas. 68; 32 A. 657; 7 A. L. J. 807. 

(2) 10 Ipd. Cas. 55P; 8 A. L. J. 645. 


In the present case Yusuf Musaji Saleji 
was in fact a party interested (who did 
not agree to the reference to arbitration), 
and so much is he a person interested 
that the arbitrator has passed a decree 
against him with others. He obviously 
was a person interested. I think the 
reference to arbitration was not on the 
agreement of all the parties interested, and, 
therefore, the reference wa3 invalid. The 
other point has been as to the award 
being made out of time. 1 think not only 
the fact that the award was filed before 
the Registrar on the 14th December, but 
also the evidence shows that the arbitrator 
submitted the award within time. That 
is a technical point, although it is taken 
by the present applicant. Then another 
point has been made that the present 
applicant is out of time, and Article 158 
of the Limitation Act applies to this 
application. That depends, as to whether 
Article 158 does apply to this case. This 
is a case where the award is illegal. The 
order for reference was invalid, and, there¬ 
fore, the award itself was not properly 
made. It is argued that in a case like this 
where ^ usuf was ignorant of the fact of 
the reference to arbitration and knew nothing 
about it, he is bound according to Article 
158 and must make his application to set 
aside the award within the ten days. I do 
not think that is the meaning of Article 
15b. The present application, therefore, 
ought to be assented to, and the Court 
ought to decide that the reference lo arbi¬ 
tration was not made on the agreement 
of all parties interested and that the 
present application is made within time. 
The award must be set aside.” 

Messrs. iY. Sarkar and S. Ghose , for the 
Appellant. 

Messrs. B. C. M it ter and S. C. Roy , for the 
Defendants Nos. 1, 2 and 3, Respondents. 

Mr. B. L. Mitter , for Defendant No. 5, 
Respondent. 

8ir S. P. Sinha and Mr C. C. Ghosr , for 
Defendants Ncs. 6 and 8, Respondents. 

JUDGMENT. 

Sanderson, 0. J. — In this case the action 
was brought by the plaintiff against certain 
persons who were the members of a 
partnership, one of whom was called Yusuff 
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Musaji, for recovering certain moneys. 
Yusuff Musaji did not appear in the suit. 
Daring the course of the proceedings an 
order was made on the 19th of March 
19i5, that all matters in difference 
between the parties in this suit including 
the question of costs thereof be referred 
to the final decision of Tribhuban Hira 
Ohand of No. 9, Amratolla Street, in the 
town of Calcutta, who is to make his 
award in writing and submit the same to 
this Court together with all proceedings, 
depositions and exhibits in this suit within 
three months,” 

This order was made by the consent 
of the defendants with the exception of 
two, whose consent had not been obtained, 
and one of these two defendants was 
Yusuff Musaji Saleji. In pursuance of 
that order the arbitrator entered upon the 
arbitration and made his award, which was 
filed on the 22nd of December 1915. In 
that award he found and awarded that 
the plaintiff was entitled to a decree against 
the defendants for the sum of Rs. 6,900. 
It is to be noticed that in making his 
award, he awarded not only against those 
defendants who had consented to the order 
of reference being made, but also against 
the two defendants, one of whom was 
Yusuff Musaji, who had not consented to 
the order of reference. Yusuff made an 
application on the 12th of January 1916 
to the learned Judge sitting on the origi¬ 
nal side, asking that the award should be 
set aside: and, the learned Judge after 
hearing the parties came to the conclusion 
that the award should he set aside, and 
the form of the decree which was drawn 
up in pursuance of his judgment was that 
the award should he taken off the file 
and that it should be set aside. The basis 
of the learned Judge’s judgment was 
that inasmuch as this was an arbitration 
undertaken under the order of the Court, 
that order being made under the provisions 
contained in the Second Schedule of the 
Civil Procedure Code, it could not be a 
valid reference, unless all the parties interest¬ 
ed had agreed to it. 

Now, two main grounds have been 
argued before us. The learnd Counsel for 
the appellant has argued, first, that even if 
fill the parties interested in the matter 


had not consented to the order, that did 
not make the reference invalid or illegal 
as regards those defendants who had 
consented to the reference. This is the 

first point I intend to deal with in my 
judgment. 

Now, the words of the clause (clause 1 
of section 1 in the Second Schedule are • 
as fellows: Where in any suit all the 

parties interested agree that any matter • 
in difference between them shall be referred 1 
to arbitration, they may, at any time before 
judgment is pronounced, apply to the Court 
for an order of reference.” In my judg¬ 
ment that clause means this-—Before the 
Court can have jurisdiction to make an 
order of reference under that clause, all 
the parties interested must agree; and if 
all the parties interested do not agree, then 
the Court has no jurisdiction to make the 
oi’^er of reference and the order of refer- 
ence is invalid not only against those who 
have not agreed but also against those who 
have agreed. Then the question arises whe- 
ther the applicant in this case, Yusuff, was a 
party who was interested. As 1 have 
already said, it was an action brought 
against Yusuff and other defendants, who 
were members of this partnership. ’ I do 
not think J am wronging the learned 
Counsel for the appellant when I say that 
he really did not attempt to argue that 
’l usuff was not an interested party. Yusuff 
obviously was one who was a defendant 
in the action and who was alleged to 
be a member of the firm: and, the fact 
that the arbitrator had included him 
m the award as one of the persons who 
was to pay the sum of Rs. 6,900 to the 
plaintiff is pretty cogent evidence that 
\ usuff was a party interested in the 
subject-matter of the dispute. There¬ 
fore, it is clear that all the parties interested 
within the meaning of this clause did not 
agree, and, therefore, the Court * had no 
jurisdiction to make the order of reference 

under that clause. Therefore, the reference 
was invalid. 

We have had our attention drawn to 
two cases: Parsidh Narain Singh v . Ghanshyam 
Narain Singh (8) and Lai Mohan Pal v. Surya 
Kumar Das (4), and I agree with the 

(3) 9 C. W. X. 873. 

(4j II 0. \V. N. U52. 
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learned Counsel that those decisions are in¬ 
consistent: and, if it is necessary for me to 
express an opinion, I think that the deci¬ 
sion which was arrived at in the earlier case, 
namely, Parsidh Narain Singh v. Ghanshyam 
Narain Singh (3), was a correct decision, and 
the later one was an incorrect decision. It is 
possible that the decision in the later case 
may have been based upon more than one 
ground, but certainly one of the grounds was 
inconsistent with the judgment In the case of 
Parsidh Narain Singh v. Ghanshyam Narain 
Singh *3). In point of principle, and having 
regard to the words of the clause, as 1 have 
already said, I have no doubt whatever that 
the conclusion we ought to come to is that 
inasmuch as all the parties did not agree, 
the Court had no jurisdiction to make the 
order of reference. But that does not con¬ 
clude the matter, because the learned Counsel 
for the appellant with great ingenuity has 
argued that even if the order referring the 
matter was invalid, still the judgment of 
the learned Judge, in so far as it directed 
that the award should be set aside, was 
not a correct judgment, and that his judg¬ 
ment ought to be limited merely to the 
direction that the award should be taken 
off the file: and, his argument was based 
upon this consideration. He said that as¬ 
suming for the sake of argument that the 
reference under the order made by the Court 
was invalid, still it may very well be that 
there was an agreement between the plaintiff 
and tomeof the defendants that the matters 
in dispute between them, at all events 
those parties who were parties to the peti¬ 
tion, should be referred to arbitration, and 
quite independent of the Civil Procedure 
Code and the Schedule, that would he a good 
and valid reference to arbitration, and the 
parties would be left to enforce the rights 
which they may have, independently of the 
provisions of the Civil Procedure Code. 
That depends upon what the parties did 
agree to: Having heard the argument of 
the learned Counsel for the appellant and 
also for the respondent, I have come to the 
conclusion on the materials before us, the 
only agreement which was arrived at bet¬ 
ween the parties was an agreement that an 
application should be made to the Court 
for an order of reference: and, in pursuance 
of that order of reference, they should go to 
arbitration in respeot of all matters in dis¬ 


pute. There is nothing before us upon 
which we can infer that there was an agree¬ 
ment to refer which was to be carried out 
independently of the application to Court. 
To my mind, the fact that there was an 
application to the Court based upon the 
petition to which our attention was drawn 
was cogent evidence that it was a material 
and essential part of the agreement that an 
application to the Court should be made 
for an order of reference. That being so, 
the result follows that the only agreement 
being that an application should be made 
for an order of reference and thereupon all 
the questions in dispute should be decided 
by the gentleman whose name was included 
in the order of reference, it was a reference 
under the Act and under the Act alone. 
As I have said before, by reason of the 
fact that all the parties did not join in the 
application or did not agree to it, this was 
an invalid reference. Therefore, the learned 
Judge was right in ordering that not only 
should the award be taken off the file but 
that it should be set aside. 

Our attention has been drawn to section 
15 of the Schedule, which is beaded ‘ Grounds 
for setting aside award.” In that section 
there are mentioned three grounds which 
I need not refer to, and it was argued that 
the intention of the Act was that under 
the Act the award should be set aside upon 
one of those three grounds only and that 
the learned Judge not having one of those 
grounds proved before him had no jurisdic¬ 
tion to set aside the award, and that his 
jurisdiction was confined to ordering the 
award to be taken off the file. The observa¬ 
tion I have to make is that section 15 
obviously was intended to apply to the case 
where there has been a valid reference, 
and then, there having been a valid reference, 
if there is corruption or misconduct of the 
arbitrator or umpire, that is one of the 
grounds for setting aside the award: or, if 
either party has been guilty of fraudulent 
concealment of any matter which he ought 
to have disclosed or of wilfully misleading 
or deceiving the arbitrator or umpire, that 
is another ground for setting aside the award: 
or, if the award has been made after the 
issue of an order by the Court superseding 
the arbitration, and so on, that is the third 
ground for setting aside the award. All 
these grounds show that the Act was con? 
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templating in the first instance a valid re¬ 
ference. But as I have said in ray judg¬ 
ment, there was no valid reference in this 
case. 

For these reasons I think that the learned 
Judge’s judgment was right and this appeal 
should be dismissed with costs. 

Mookerjee, J.—I agree that the order 
made by Mr. Justice Fletcher should not be 
disturbed. 

The substantial question for determin¬ 
ation relates to the validity of an award 
made on a reference, in contravention of 
the provisions of paragraph 1 of the Second 
Schedule of the Civil Procedure Code, 
1908. That paragraph is in these terms: 

Where, in any suit, all the parties interested 
agree that any matter in difference between 
them shall be referred to arbitration, they 
may, at any time before judgment is pro¬ 
nounced, apply to the Court for an order 
of reference.” It is plain that before the 
jurisdiction of the Court to make an order 
of reference is invoked, there must be an 
agreement, between all the parties interested, 
that the matter in difference between them 
shall be referred to arbitration. Consequently, 
where there is no such agreement detween 
all the parties interested, the Court is not 
competent to make a valid order of refer¬ 
ence. In this case, it is not disputed 
that two of the defendants were not parties 
to the agreement. This was apparently 
overlooked at the time the application was 
made to the Court; the reference was made 
and was followed by an* award in due 
course. This award lias been set aside in 
its entirety and not merely as regards the 
persons who were not parties to the agree¬ 
ment. It has not been seriously disputed that 
the award has no operation as against the 
parties who did not consent to the refer¬ 
ence; the only substantial contention is that 
the award, though inoperative under the 
provisions of the Second Schedule to the 
Civil Procedure Code, may possibly have 
vitality independently thereof, and that, 
consequently, the Court should not have 
set aside the award in its entirety. In 

my opinion there is no foundation for this 
argument. 

It is plain that if there is no valid 
agreement to form the basis of a reference 
m the terms of paragraph 1 of the 


Second Schedule to the Code, there is no 
valid award whereon a decree can be based 
in accordance with paragrah 16. Reference, 
however, has been made to paragraph 15 
to show that this is not expressly men¬ 
tioned as one of the grounds on which the 
Court can be invited to set aside the 
award. This may be conceded ; but para- 
grah 15 obviously assumes a valid refer¬ 
ence to arbitration, and only contemplates 
cases where the propriety of an award on the 
basis of such a reference is in question. 
Where, however, the jurisdiction of the Court 
is called in question, the Court has jurisdic¬ 
tion to decide that it has acted in contra¬ 
vention of the Statute and consequently with¬ 
out jurisdiction: [ Rashmoni Dasi v. Ganada 
Sundari Dasi (5)]. The case before us is of 
that description. I am further of opinion that 
the intention of the parties to the reference 
in this case was that there should be a 
reference to arbitration through the inter¬ 
vention of the Court ; they never intended 
that there should be an arbitration independ- 
ently of the Court. Consequently there is no 
substance in the ingenious argument that the 
award should not have been set aside in 
its entirety but should only have been 
taken off the file. This conclusion is obvious 
upon a plain reading of the provisions of 
the Statute. The judicial decisions on the 
matter, however, are in a state of con- 
siderable confusion; and reliance has been 
placed on behalf of the appellant upon the 
case of Lai Mohan Pal v. Surya Kumar Das 
U), which, if correctly decided, does assist 
his argument. This renders necessary a 

brief review of the authorities relevant to the 
point. 


i ne earliest decisions in this Court, namely, 
Shitanath Biswas v. Kishen Mohun Mokerjee 

(6), Ram Soondur Mookerjee v. Ram Shnrun 
Mookerjee (7), Doorga Churn Thakoor v. Rally 
Doss Hazrah (8) and Bishoka Dasia v . A nun to 
Lai! Pam (9), support the proposition that 
on the basis of a reference to which all 
the parties to a litigation have not con¬ 
sented, an award may be made so as to be 


(5) 20 Ind. Cas. 275; 20 C. L. J. 213 at p. 217- 19 C 

\V. N. 84. 1 y 

(6) 5 \\\ It. 130. 

(7) 6 W. It. 25. 

(8) 10 \Y. It. 403. 

(9) 4 C. L. g. 05. 
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valid and operative as between the parties 
to the submission. This view was questioned, 
and, in my opinion, was correctly questioned 
in Joy Prokash Lall v. Sheo Golam Singh 

(10), though the Court confirmed the award 
in that case notwithstanding that some of 
the parties to the suit did not join in the 
reference. Later on, in the case of Parsidh 
Narain Singh v. Ghanshyam Narain Singh (3), 
this Court, without reference to the earlier 
decisions, came to the conclusion that an 
award based on a reference made under 
suoh circumstances was invalid in its en¬ 
tirety. The question was next raised in the 
case of Chairman of the Purnea Municipality 
v. Siia Sanhar Ram (ll\ but was left open 
for consideration. Subsequently, in Lai Mohan 
Pal v, Surya Kumar Das (4', the Court 
took a contrary view, although one mem¬ 
ber of the Bench was a party to the decision 
in Parsidh Narain Singh v. Ghanshyam Narain 
Singh (3). In my opinion, the view faken 
by this Court in the case of Parsidh Narain 
Singh v. Ghanshyam Narain Singh *3) is 
correct and is supported by the decision of 
the Judicial Committee in Gliulam Khan v. 
Muhammad Hassan (12). [n that case, 
Lord Macnaghten analysed the provisions 
of Chapter XXXVII of the Code of Civil 
Procedure of 1882, which corresponds substan¬ 
tially with the Second Schedule of the 
present Code. He explained that the Code 
deals with arbitration under three heads: 
first , submission in pending suits through the 
intervention of the Court; secondly , submis¬ 
sion while no suit is pending, but subsequently 
brought into Court; and, thirdly , submission 
and arbitration thereon without the interven¬ 
tion of the Court. As regards the first of 
these classes of cases, Lord Macnaghten 
pointed out that the Court makes an order 
of reference on an agreement which must 
he the agreement of all the parties to the 
suit, and fixes a time for the delivery 
of the award with power to enlarge the 
time. As regards the second and third 
classes of cases, Lord Macnaghten proceeded 
to observe that ‘there is a fundamental 
difference between these two classes ar.d 
the first class which does not seem to 

(10) 11 C. 37; 5 Ind. Doc. (n. s.) 782. 

(11) 33 C. S99. 

(12) 29 C. 167; 6 C.W.X. 626; 29 I. A. 51; 12 M.L.J. 
77; 4 Bom. L. R. 161; 8 S«r. P.C.J. 154; 25 P, R. 1902, 


have been always kept in view in the Courts 
in India. In the cases falling under the first 
head, the agreement to refer, and the ap¬ 
plication to the Court founded upon it, 
must have the concurrence of all parties cm cerned 
and the actual reference is the order of the 
Court. So that no question can arise aa to 
the regularity of the proceedings up to that 
point.” This distinction was emphasised 
in the case of Jadunath Chcwdhury v. 
Kailash Chandra Bhaitacharya (13), where an 
award was upheld, although all the persons 
interested were not parties to the submission, 
as the reference had been made without the 
intervention of the Court. In my opinion, 
there is no possible room for doubt as to the 
fundamental nature of the condition imposed 
by the Legislature in the first paragraph of 
the Second Schedule to the Cede This 
accords with the view adopted and applied by 
<he Madras High Court in Indur Subharami 
Reddy v. Kandadai Rajamannar Ayyangar 

(14) and Rangaswami Aiyar v. Swami Aiya 

(15) . In the Allahabad High Court, however, 
there has been a remarkable absence of 
unanimity of opinion. As early as 1887, 
that Court decided, in the case of Deo Nandan 
v. Bhirgn Rai (’6), that an award made on 
a reference through the intervention of a 
Court was invalid if all the parties interested 
did not join in the submission. This 
opinion was discarded in the case of Pitam 
Mai v. Sadiq All (17), and the expression 

all the parties” was interpreted to mean 
all the parties who had indicated their 
interests in the litigation by their presence 
in the Court.”* This view was, however, 
abandoned shortly afterwards in Kaahu 
Singh v. Baljit Singh (18). But there was 
a swing of ihe pendulum the other way 
in the case of Ishar Das v. Keshab Deo (1). 
Since then, the Allahabad High Court, in 
Haswa v. Mahbub 2), has adpoted the view 
taken in Parsidh Naiain Singh v. Ghanshyam 
Narain Sit gh (3) and H e latest decision in 
Sabta l rasad v. Dharam Kirtisaran (19) points 

to the same conclusion. 

(’3) 2 Ind. Cas. 414; 10 C. L. J. 41; 14 C. W. N. 75; 
37 C. 63 

(14) 26 M. 47; 12 M. L. J. 396. 

(15) 17 M. L. J. 394. 

(161 A. W. N. (1887) 215. 

(17) 24 A. 229; A. W. N. (1902) 19. 

(18) 29 A. 423; 4 A. L. J. 347; A. W. X. (1907) 
147. 

(19 IS Jnd. Cas. 609; 35 A. 107; 11 A. L. .T 66. 
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In this diversity of judicial opinion, I 
do not feel pressed by the cases which 
support the view contrary to what I take 
and 1 prefer to interpret the clear provi¬ 
sions of the Statute and to give effect to 
them. On such interpretation, there can 
be no doubt that the award in this case 
was inoperative because based on a reference 


not contemplated by the Code, and has been 
rightly set aside. The true view is that 
this is a case not of an improper award 
but of an invalid reference to arbitration. 
The entire foundation of the jurisdiction 
of the Court is removed, as soon as it is 
established that the parties have failed to 
comply^ with the fundamental requirement 
of the Statute embodied in the first paragraph 
of the Second Schedule of the Civil Pro- 
cedure Code. 

On this grouni I agree that the order 
of Mr. Justice Fletcher should be affirmed 
and this appeal dismissed with costs. 

A ppea l disin issed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2543 of 19IG. 

April 26, 1917. 

Present:— Mr. Justice Chevis. 

GURDIT SINGH —Defendant — Appellant 

versus 

MUSA —Plaintiff, BULAQI and others— 

Defendants — Respondents. 

Punjab Tenancy Act (XVI of\88~), **. 53, 5 6-Occu- 
pnncy holding, joint, sale of, by one ot several co-ten- 
ants to one of several co-landlords Reversioner of 
tenant, whether can contest transfer. 

A sale by one only of several co-tenants to one 
only of several co-landlords, of a specific portion of 
a joint occupancy holding which has fallen to the 
vendor’s share in a private partition, is valid and 
it cannot in any way be contested by his rever¬ 
sioners, but at the time of a regular partition of 
the holding either between the remaining joint- 
tenants or the landlords the vendee’s position will 
be exactly the same as that of the vendor fp. 301 
col. 2: p 102. col. 1.] 

Didaru v. Banna, 31 P. R. 1890; Nihal Sinyh v. 
Khazan Singh, 24 P. R. 1902, followed. 

Second appeal from the decree of the Ad¬ 
ditional District Judge, Ferozepur at Ludhi¬ 
ana, dated the 22nd August 1916, reversing 
that of the Subordinate Judge, second class, 
Ferozepur, dated the 7th December 1916, 
dismissing the claim. 

Messrs, Lil Chand Mehra and Brij Lai, for 

the Appellant, 



Mr. Dura Chand , for Mr. Ganpat liai , for 
the Respondents. 

JUDGMENT.—Bulaqi is one of joint 

occupancy tenants. Gurdit Singh is one 

of the landlords. 1 hough the occupancy 

tenure is joint, the various tenants have 

divided possession for purposes of cultivation. 

Bulaqi has sold his share in the tenancy 

to Gurdit Singh. Bulaqi’s son Mohna has 

signed the sale deed in token of acquies¬ 
cence. 

Bulaqi’s nephew Musa sues for a declara¬ 
tion that the sale shall not affect his rever¬ 
sionary rights. 

The sale is really one of the occupation 
of those fields which were in Bulaqi’s 
possession. The first Court held that the 
.‘■ale being one to a landlord the reversioner 
could not contest, except that the reversioner 
was entitled to say that the landlord must 
share just as Bulaqi would have shared when 
it comes to partition. 

The first Court, therefore, dismissed the 
suit, except that it declared that the vendee’s 
possession would he that of a co-sharer and 
subject to the result of partition. 

1 he District Judge on appeal decreed the 
claim, holding that as it was a case of a 
sale by one only of several co-tenants to one 
only of several co-landlords plaintiff could 
impugn the sale. 

1 cannot agree with the learned Dis¬ 
trict Judge. That a reversioner cannot 
impugn a sale of occupancy rights to a 
landlord was established by Didaru v. Banna 
vl). 1 liat the same is the rule when the 
vendee is only one of several joint landlords 
was held by another Full Bench ir. Nihal 
Singh v. Khazan Singh (2). 

What difference does it make that the 
vendor is one of several joint tenants p 
A joint tenant can sell his share of the joint 
tenancy, just as a sole tenant can sell his 
tenancy. Whether the reversioners can 
impugn the sale as an alienation of an- 
cestral rights made without necessity depends 
on the question whether the sale is to a land¬ 
lord. If it is to a landlord the reversioner 
cannot object. 

It is of course conceivable that there 
may be a partition both of the joint 
landlordship, and also of the joint tenancy 

(D 81 V. R. 1896. 

12) 24 P. 11. 19J2. 
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and that the vendee Gurdit Singh may 
not in the end be the landlord of the 
specific fields of which he now gets possession 
and on the other hand he may not be 
the tenant of these fields. He may become 
landlord of one field and tenant of another. 
But the leading fact still remains that 
he was at time of sale (and for that 
matter still is) one of the landlords, and 
so a reversioner cannot object to a sale of 
occupancy rights to him. 

It is unnecessary to discuss whether the 
plaintiff as a remote reversioner has any 
l->cus standi in the presence of the vendor’s 
younger son and grandsons. 

I accept this appeal. Reversing the lower 
Appellate Court’s decision, I restore the decree 
of the first Court. 

Plaintiff will pay costs in the District Court 
and in this Court. Costs in the first Court to 
be as ordered by that Court. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Apfeal from Original Decree No. 568 

of 1914. 

January 25, 1917. 

Present :—Mr. Justice N. R. Chatterjea and 
and Mr. Justice Newbould. 

AKIL CHANDRA SAHA and others— 
Defendants—Appellants 
. versus 

GIRISH CHANLRA SAHA, Executor 
to the Estate of HARI MOHAN SAHA— 

Plaintiff—Respondent. 

Guardians and Wards Act ( VIII of 1890J, s. 31 — 
Mortgage by certificated guardian — Necessity—Order 
sanctioning mortgage — Creditor, duty of, to prove 
necessity—Fraud of plaintiff pleaded by defendant 
participating in fraud — Proof. 

Where a District Judge satisfies himself as to 
the necessity for a loan by ex parte inquiries and 
sanctions a mortgage by the certificated guardian of 
a minor, the lender, if he acts bona fide, is not bound 
to go behind the order sanctioning the loan and is 
not bound to see to the application of the money, 
but is entitled to rely upon the order unless he 
is a party to a fraud for obtaining the sanction, 
[p. 304, col. 1.] 

A defendant who wants to defeat the claim of a 
plaintiff on the ground of fraud, alleging that he himself 
participated in the fraud, must produce very strong 
evidence to establish the fraud, so as to enable 
him.to extricate himself from the difficult situation 
in which he is placed, [p. 304, col. 2.1 


Appeal against the decree of the Subordi¬ 
nate Judge, 1st Court, Dacca, dated the 31st 
August 1914. 

Babu Gopal Chandra Dass and Dr. Sarat 
Chandra Basak , for the Appellants. 

Babu Satis Chandra Chowdhurij, for the 
Respondent. 

JUDGMENT.—This appeal arises out of 
a suit to enforce a mortgage bond. The 
mortgage bond was executed by the 
defendant No. 1 and the defendant No. 3 
as guardian of her minor son, the defendant 
No. 2, and another minor son since deceased. 
The execution of the bond is admitted 
but it is pleaded that no consideration passed 
under it. The defendants’ case appears to 
be that on the death of Madhu Sudan the 
father of Akhil, the latter and his brothers 
were threatened with the liability for a 
large amount of money on account of some 

dealings that the deceased had with one 

•» * 

Kishori Mohan and that in order to frighten 
the latter to reduce his claim, it was 
arranged with Hari Mohan, who was a 
friend of Madhu Sudan, that a bogus mort¬ 
gage bond should be executed in his favour 
for Rs 4,000 and' that some false and 
satisfied bonds “should be sho\Vn as due and 
permission be taken by the defendant No. 3, 
who was the guardian of her minor sons, 
from the District Judge for raising the 
money on mortgage, that in furtherance of 
the design (as suggested by Hari Mohan 
himself) a sum of Rs. 2,000 was borrowed 
from one Hrishikesh Babu, and with that 
amount together with a sum of Rs. 1,000 
raised on pledge of some ornaments of de¬ 
fendant No. 3 and some cash which they 
had, three currency notes for Rs. 1,000 
each were purchased through the said Hari 
Mohan and that the said three currency 
notes were entered in the mortgage bond 
executed in favour of Hari Mohan as part 
of the consideration, namely, Rs. 4,000 but 
that as a matter of fact, no consideration 
passed under the mortgage. It is said that 
the defendants were enabled, on the strength 
of this mortgage bond, to have the claim 
of Kishori Babu settled on payment of 
rupees one thousand only. The Court 
below held that the plaintiff had proved 
that consideration of the bond was paid to 
the defendants. The latter have appealed 
to this Court. 
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The execution of the bond, as we have 
said, is admitted. It is also admitted that 
the defendants obtained these currency notes 
of Rs. 1,000 each from Hari Mohan the 
mortgagee, but as stated above, the defend- 
ants plead that the money with which 
the currency notes were purchased was their 
own. 1 he plaintiff has examined the scribe 
of the deed and three witnesses to prove 
that three currency notes of Rs. 1,000 each 
and Rs. 1,000 in silver were paid to the 
defendants, and those witnesses have been 
believed by the Court below. The only 
evidence in support of the plea that the 
money with which the currency notes were 
purchased belonged to the defendants is that 
of defendant No. 1 himself. His state¬ 
ments on the point, however, are not corro¬ 
borated by documentary evidence, and there 
does not appear to be any reason why the 
money was not changed to currency notes 
at Dacca and why Girish, the maternal uncle 
of the defendant No. 1, took the money to 
Hari Mohan to Calcutta. It appears that 
the defendants borrowed Rs. 2,00J from 
one Hrishikesh, and it is the case of both 
the parties that the debt was paid off on 
the day of the execution of the bond with 
two of the currenoy notes of Rs. 1,000 each. 
The plaintiff Girish, who is the executor of 
the estate of the mortgagee, says that he 
and Janaki the defendant No. 2 took 
Rs. 2,000 (in two currency notes of Rs. 1,000 
each) for payment to Hrishikesh at Dacoa 
after the execution of the bond and the 
payment of the money thereunder, whereas 
the defendants’ case is that the currency 
notes were with them, and that before the 
execution of the mortgage bond Girish, the 
maternal uncle of the defendant No. 1, 
started for Dacca with two of the ourrenoy 
notes and paid the money to Hrishikesh on 
the 24th of Ashar. There is, however, no 
satisfactory evidence to show that the cur¬ 
rency notes were with the defendants before 
the 24th of Ashar and the Court below 
has disbelieved the statement of defendant 

rio. 2 that he did not accompany Girish to 
Dacoa. 

The evidence shows that the mortgage 
bond was exeouted at about 9 or 10 a. a. 
on 24th Ashar and that it takes about 1.3 
or 14 hours to go from the village where 
the defendants reside to Dacca. It is con¬ 
tended that it was physically impossible 


for any person to start from the village 
afteT the execution of the bond and go to 
Dacca and make payment there on the 
same day to Hrishikesh Babu. Stress is 
laid upon the fact that the entry of the 
two currency notes appears in the account 
book of Hrishikesh Babu as the first 
entry on that day and that the notes 
were sold by the firm of Hrishikesh Babu 
to another firm on the very same 

f, ay - „ rhe ^ e 18 P° 8 ‘tive evidence, however, 
that Girish arrived at Dacca at about 9 

p. m. and that the firm was open for 
transacting business up to 11 r. and, if 
Girish started at 9 or 10 a. m. he might 
have arrived at Dacoa at 9 or 10 p. 5; ., if 
the tide and current were favourable It 
was iherefore, not physically impossible 
for Girish to have made the payment on 
the _4th at Dacca even if he started after 
the money had been paid. There is no evi¬ 
dence that there was any entry earlier 
than 9 or 10 i>. m. on that day, and in the 
face of the positive evidence on the point 
we are unable to attach any importance 

to the fact that it was the first entry on 
that day. 

The money borrowed from Hrishikesh 

according to the plaintiff, was paid to one 

Hrojonath to whom a sum of Rs 2 500 

was due by the defendants. The defendants 

say that Brojonath’s debt was paid off 

with the money which they had, and 

not with the money borrowed from Hrishi¬ 
kesh. 

The defendants’ accounts, however, do not 
prove any such payment. It is pointed out 

that the huruhs under which money was 
borrowed from Hrishikesh were executed 
more than a month after the date on which 
orojonath s mortgage bond was paid off, and 
reliance is placed upon the endorsement on 
the mortgage bond and the entry in the 
account book of Brojonath. The account 
book, however, shows that only R s . 1,225 
was due on aooount of the mortgage bond 
and the Court below does not believe the 
endorsement upon the mortgage bond. We 
do not think that it has been satisfactorily 
proved that the mortgage bond was paid 
off on 14th Chaitra 1313. 

As already stated, there is evidence of 
four witnesses to prove the passing of the 
consideration. The evidence shows that the 
bond was drafted and engrossed in the house 
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of Hari Molian and taken to the house of 
the defendants for signature. 

It is pointed out that although there 
were respectable people in the locality, the 
attesting witnesses to the deed were only 
the servants of Hari Mohan or persons con¬ 
nected with him; and it is contended that 
Hari Mohan was not likely to have advanced 
a sum of Rs. 4,003 to the defendants - one 
of whom was a female and guardian of 
minors—without taking the precaution of 
having independent and respectable witnesses 
present at the execution of the bond and 
the passing of the consideration money. 
It is to be observed, however, that the 
lady herself had applied to the District 
Judge for sanction to raise a loan and that 
the draft of the mortgage was placed 
before the Judge. The applications for 
taking a certificate for guardianship and 
for sanction appear to have been made, and 
other proceedings connected with them to 
have been conducted, by a Pleader, 13abu 
Mohini Mohan Das, who is a relation of the 
defendant No. 3. Under these circum¬ 
stances, Hari Mohan might not have 
thought it necessary to take as much care 
as he would otherwise have taken in deal¬ 
ing with a pardanashin lady. We need not 
discuss the evidence of the plaintiff ’s wit¬ 
nesses. They were before the learned Sub¬ 
ordinate Judge and were believed by him. 
He came to the conclusion that the case 
set up by the defendants was not true and 
we do not see any sufficient reason for 
differing from him. 

It is contended that even if Ilrishikesh 

was paid Rs. 2,000 out of the Rs. 4,000, 
there is no evidence to show that there 
was any necessity for the balance of the 
loan or that the balance was applied by 
the lady for the benefit of the minors. 
The District Judge appears to have made 
some enquiries, which of course were ex 
parte. But he appears to have been satisfied 
as to the necessity for the loan and sanc¬ 
tioned the mortgage. Under these circum¬ 
stances, the lender was not bound to go 
behind the order, and was entitled to rely 
upon the order of the District Judge sanc¬ 
tioning the loan unless he was a party to 
the fraud. The defendants have failed to 
prove that Hari Mohan was a party to the 
fraud, aud if he acted buna Hde, he is not 
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bound to see to the application of the 
money. It is to be remembered that it 
was the defendant No. 1 and the defendant 
No. 3 who themselves represented to the 
Judge the necessity for the loan and the 
creditor appears to have acted upon such 
representation. Having regard to the fact 
that Babu Mohini Mohan Das was the 
Pleader who conducted the proceeding for 
sanction and acted for the defendants in the 
present suit in its earlier stages and is a 
relation of the defendants, we do not think 
that the transaction was fraudulent as 
stated by the defendants. The defendant 
No. 3 was putting up in his house when 
giving her deposition and she admits that 
Mohini Babu is a well-wisher of, and knows 
the state of, the defendants’ family. On 
reference to a letter, dated 22nd June 1911, 
written by Mohini Babu to the adopted sou 
of Hari Mohan, it appears that Mohini Babu 
sent away the men who had come to Dacca 
to institute a suit on the mortgage bond 
and that he undertook to make arrange¬ 
ments to pay off the debts by selling certain 
properties of the defendants. It is im¬ 
possible to hold that he was not aware 
of the real nature of the mortgage bond. 

If the defendants’ case is true they them¬ 
selves are to blame for having entangled 
themselves in the elaborate fraud alleged by 
them, and it would require far better evi¬ 
dence than they have produced in order 
to establish the fraud and to enable them 
to extricate themselves from the difficult 
situation in which they are placed. On 
the whole, we are unable to differ from 
the findings of the Court below that the 
consideration passed under the mortgage 
bond and that the mortgage bond was not a 
benami one. 

We see, however, no sufficient reason why 
the ordinary rule as to interest at the bond 
rate up to the date of grace and thereafter 
at six per cent, should not be followed in 
this case. The decree of the Court below 
will accordingly be varied by directing that 
interest at the bond rate will run up to 
three months from the date of the decree 
of the lower Court and that interest there¬ 
after will be at the rate of six per cent. 
With this variation, the appeal is dismissed 
with costs. 

Appeal dismissed; Decree varied. 
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NALLASIVAN P1LLAI V. RAMALINGAM PILLAI. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 1111 of 

1916. 

February 23, 1917. 

Present: — Mr. Justice Sadasiva Aiyar. 

NALLASIVAN PILLAI - Petitioner 

versus 

RAMALINGAM PILLAI— Responden 
. . —Counter-Petitioner. 

Criminal Procedure Code (Act V oj 1898J, s. 476— 
Judicial proceeding -Enquiry by Court without jurisiic- 
tion, effect of—Perjury during enquiry, prosecution for , 

legality of-Penal Code (Act XLV of 186 3), s. 193- 
Legat Practitioners Act (TVIII of !879>, «s. 13, 14 

—Enquiry by Court into conduct of Pleader not 
entitled to practise before it, legality of. 

Dubitantc —A Court making an enquiry without 
jurisdiction is not competent to pass an order, under 
section 4/6, Criminal Procedure Code, for the pro¬ 
secution of a witness for perjury committed during the 
course of such enquiry, even though the Court honestly 

believed it had jurisdiction and the parties did not 

object to it, inasmuch as the proceedings in the enquiry 
are not judicial proceedings’, [p. 307, col. I j 
A proceeding before a Court of Justice acting in 
the administration of justice is a ‘judicial proceed¬ 
ing. [p. 306, col. 1.] 1 
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A Court taking evidence in a proceeding of which 
it is entitled to take cognizance under the LcmI 
l raeti tinners Act, is a‘Court’ within the meaiii»./\>f 
section 4/6, Criminal Procedure Code, and the pro¬ 
ceeding is a ‘judicial proceeding', [p. 306, col. l.J 

A charge of unprofessional conduct in the disc’ll a rge 
of professional dury made ngainst a Pleader can 
he enquired into only by the presiding officer of 
Ihe Court in which the Pleader practises, [p. 305, col. 

Where a District Judge, in an enquiry into the 

conduct of a second grade Pleader in the matter 

( >l an execution proceeding in a Subordinate Judge’s 

Court, sent a witness to a Magistrate under section 

4/6, Criminal Procedure Code, to be prosecuted for 
perjury: 

Held, that the proceeding was ultra circs as the 
District Court had no jurisdiction to enquire into the 
Pleader s conduct, [p. 207, cols. 1 A 2.] 

Petition, under section 115 of Act V of 
190b, and section 107 of the Government 
of India Act, 1915, praying the High 
Court to revise the order passed under 
section 476 of the Code of Criminal 
Procedure by the District Court of Tinne- 
velly, directing that the petitioner in 0 P. 
No. 391 of 1916 on its file be sent to 
the District Magistrate of Tinnevelly in 
order that he may be tried for an offence 
under section 193 of the Indian Penal Code. 

Mr. J/. D. Ucvudosp, for the Petitioner. 

Mr. L. R. Osbori e (Public Prosecutor), 
for the Crown. 

*0 


Messrs. E. R. Chidambaram Filial and P, 

N. Marthandam Filial , for the Respon¬ 

dents. 


JL UGMENT.—The petitioner, Nailasivan 
. a >, presented an application under sec- 

° f tIle Legal Practitioners Act, 
AVIII of 1879, against a second grade 
Pleader, Ramalingam Pillai, to the District 
Court of Tinnevelly on the ground that 
the said Vakil, whom he had engaged to 
conduct an execution, was guilty of improper 
conduct in the discharge of his professional 
duty in the matter of that execution. 

Section Id relates to the power of the 
High Court to suspenda Pleader or Mukhtar 
and has clearly no application. Taking it 
that section 13 is a mistake for section 
D, even then, a charge of unprofessional 
conduct in the discharge of professional 
duty made against a Pleader can be en¬ 
quired into only by the presiding officer 
of the Court in which the Pleader practises. 

ihe second grade Pleader, Ramalingam Pillai 

having no right to practise in the Distriot 
Court and the execution matter iu which 
the alleged misconduct took place relating 
to a decree of the Tinnevelly Sub-Court 
on its Small Cause Side, the charge should 
not have been made to the District Court 
and could not be taken oognizance of or 
enquired into by the District Judge. 

Ihe District Judge, however, overlooked 

this point, went elaborately into the matter 
examined the petitioner Nailasivan Pillai 
on solemn affirmation as petitioner’s witness, 
found his allegations against the Vakil to 
be wholly false and dismissed the petition 
on the 2nd September 916. It goes without 
saying that tie learned District Judge 
quite honestly believed himself to have 
jurisdiction to make that enquiry, neither 
the petitioner, Nailasivan Pillai,. nor the 
second grade Pleader, Ramalingam Pillai 
(who was represented in the enquiry by 
another Vakil Arumugam Pillai) having 
evidently brought to the notice of the 
District Judge that the District Judge had 
no jurisdiction to make suoh enquiry. 

1Q 0n fu* 4 , Same , date ' 2,1,1 September 

19 b, the learned District Judge sent the 
petitioner, Nailasivan Pillai, under section 
476, Cnminal Procedure Code, to the nearest 
1st Glass Magistrate in order that he might 
be tried fur offence under section 193, 
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Indian Penal Code* in that the petitioner 
made false statements as his own witness 
in the enquiry held under the Legal 
Practitioners Act in the matter of a 
receipt, Exhibit l, and in two or three other 
matters. 

Against this order under section 476, 
Criminal Procedure Code, the present civil 
revision petition has been filed and the 
petition contains six grounds. The last two 
of the six grounds relate to the merits. I 
need not say that this Court will interfere 
under section 115, Civil Procedure Code, 
or under section 107 of the Government 
of India Act, 1915, with an order passed 
under section 476 of the Criminal Procedure 
Code by a lower Court, only in very ex¬ 
ceptional cases. The other four grounds 
of the revision petition raised the two 
following points: (1) the enquiry under 
the Legal Practitioners Act by the District 
Judge is not a judicial proceeding, (2) it 
was not in this matter a Court within 
the meaning of section 476, Criminal Proce¬ 
dure Code. It will be seen that neither 
of these points expressly raises the con¬ 
tention that the District Judge had no 
jurisdiction under the Legal Practitioners 
Act to conduct the enquiry which he did. 
An enquiry under the Legal Praotitioners Act 
by a Court is, in my opinion, a judicial 
proceeding. [See Kotha Subba Gketti v. Queen 
Cl).] The expression “judicial proceeding” is 
not directly defined in the Indian Penal 
Code. Explanation 2 to section 193, Indian 
Penal Code, however, makes it clear that a 
“proceeding before a Court of Justice” 
acting in the administration of justice is 
a judioial proceeding. The Criminal Proce¬ 
dure Code, section 4, clause (/>i\ defines 

judicial proceeding” as including any 
proceeding in the course of which evidence 
may be legally taken on oath” (which 
includes ‘solemn affirmation”). I cannot, 
therefore, accept the contention that a 
District Judge taking evidence in a proceed¬ 
ing of which he is entitled to take cogniz¬ 
ance under the Legal Practitioners Act is 
not “a Court” or that the enquiry is not a 
“judicial proceeding”. 

I am of opinion, therefore, that the 
grounds mentioned in the memorandum of 

(1) 6 M. 252; 7 Ind. Jur. 247; 1 Weir 116; 2 Ind. 
J3ec. (n, ».) 454. 


civil revision petition have not been 
established as valid. Hut Mr. Devadoss 
argued that as the District Judge had no 
jurisdiction to entertain the petition or to 
enquire into it, the whole enquiry was 
ultra vires and, for false statements made in 
such an enquiry by the petitioner as a 
witness, he cannot be punished under sec¬ 
tion 193, Indian Penal Code, as the peti¬ 
tioner was not legally bound {see section 
191, Indian Penal Code) to state the truth 
before the District Judge in that enquiry 
and as the proceeding before the District 
Judge was not a judicial proceeding ” 
within the first paragraph of section 193. 
This latter contention, however, cannot 
wholly absolve the petitioner from punish¬ 
ment, as the giving of false evidence, though 
it was not done in a judicial proceeding, 
is also punishable under the second para¬ 
graph of section 193, Indian Penal Code. 
However, proceedings under section 476 
Criminal Procedure Code, can be taken 
only where the offence is committed or is 
brought to the notice of the Court in a 
judioial proceeding.” 

It is, no doubt, a very startling pro¬ 
position that though everybody is morally 
bound to state the truth, he may not in 
certain cases be legally bound to state the 
truth, even after an oath of solemn affirmation 
has been administered to him by a Court 
which honestly believes itself to have juris-: 
diction to conduct certain proceedings in 
which that man is a witness and when 
the person giving evidence (or for whom 
the evidence is given, if he is not the 
person giving evidence) has not objected 
to the jurisdiction of the Court to take the 
evidence. 

It has been held that where a Court 
had no power to put a particular person 
upon oath, (say an accused person) he 
was not legally bound by the oath and, 
therefore, cannot be punished for giving 
false evidence. This seems clearly equitable 
[see Kotha Suhba Chetti v. Queen (1) and 
Queen’Einpress v. S ubbayya (2)]. 

It was held in Queen-Empress v. Bharma 
(3) that where the Court had no power 
te enter upon an enquiry at all, the proceed¬ 
ings in that enquiry are not judicial prooeed- 

(2) 12 M. 451; 1 Weir 113; 4 Ind. Dec. (n. s.) 664. 

(3) 11 B. 702; 6 lad. Dec. (n. s.) 462. 
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mgs and a witness in that enquiry, though 
solemnly affirmed, was not legally bound 
to state the truth. The same view was 
taken in 1891 by Muthusami Aiyar, J., in 
the case reported as Poosia Naicken , In re 

(4). [See also Queen-Erepress v. Venkatara - 
manna (5) and Abdul Rahman v. Emperor 
w).J I might be permitted to express my 
regret that the highly technical view that 
a person is not legally bound to state the 
truth before a Court of Justice which has 
bound him by an oath or solemn affirma¬ 
tion, when that Court of Justice had no 
jurisdiction to enter upon the enquiry 
though it honestly believed itself to have 
such power and though no objection had 
been taken to its jurisdiction, has been 
adopted by the Indian High Courts follow¬ 
ing the English cases on this point. See 
Reg. v. Pearce (7), where Cockburn, C. J., 
says when quashing the conviction for 
perjury: I regret that a man, who has 

been convicted upon the merits, should 
escape from punishment upon a technical 
point of this sort, but we administer the 
law according to the established rules”. I 
might be further permitted to express a 
hope that an explanation may be added 
to sections 191 and 193, Indian Penal Code, 
to the effect that a person is legally bound 
in a Court of Justice-as witness in any 
enquiry to state the truth and that such 
an enquiry is one in a judicial proceeding 
even if the Court had no jurisdiction to 
enter upon the enquiry, provided (1) that 
the enquiry was not into an offenoe alleged 
to have been committed by the witness, 
(2) that the Court honestly believed that 
it had jurisdiction and (3) that an objec¬ 
tion (to the enquiry or to the examination 
of the witness therein) on the ground of 
jurisdiction had not been brought to the 
notice of the Court before the evidence 
was taken. 

In the result, 1 feel myself bound to 
set aside the proceedings under section 
476, Criminal Procedure Code, owing to the 
District Judge’s want of jurisdiction to 

(4) 1 Weir 151. 

(5) 23 M. 223; l Weir 152; S Ind. Dec. (n. s.) 558. 

(6) 3 Ind. Cas. 952; 32 A. 30; o A. L. J. 963; 10 Cr. 
L. J. 424. 

(7) (1863) 3 B.&S, 531; 32 L. J. M. C. 75; 9 Jur. 
(n. h.) 647; 7 U T. 597; 11 W. R. 235; 9 Cox. C . C. 258; 
122 E. R. 200; 129 R. R. 447. 


enter upon the enquiry under the Legal 
Practitioners Act. 

Appeal allowed-. Order set aside. 

v.r.p. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 503 of 1917. 

June 7, 1917. 

Present: —-Mr. Justice Teunon and 
Mr. Justice Richardson. 

DEBENDRA NATH DAS GUPTA— 

Petitioner 

versus 

REGISTRAR, JOINT STOCK COM¬ 
PANIES, BENGAL— Opposite Party. 

Companies Act (VII of 1913 ), s. 134 (4,)—Default of 
Director in filing balance-sheet-General meeting 
not held—Offence-Jurisdiction, teritorial, to try offence 
under s. 134. 

In answer to a charge under section 134 (4) of 
the Indian Companies Act in respect of default made 
in filing with the Registrar the balance-sheet for a 
certain year, it is not open to a Director of a Joint 
Stock Company to plead that as no general meeting 
was called in that year and no balance sheet was 
laid before the Company at any such general 
meeting, it was impossible for him or his Company 
to comply with the requirements of section 134. I p 
308, col. 2.] 

The Presidency Magistrates in Calcutta possess 
jurisdiction to try charges under section 134 of the 
Indian Companies Act even where the Company is 
situate outside Calcutta, as the office of the Registrar 
with whom the balance-sheet should be tiled is in 
Calcutta, [p. 308, col. 2.] 

FACTS of the case appear from the 
judgment. 

Mr. I. B. Gupta (with him Babn Pro - 
bodh Kumar Das), for the Petitioner.—The 
petitioner, who was one of the Directors of 
the Darjeeling Press Company, Limited, has 
been convicted under section 134 of the Indian 
Companies Act, VII of 1913. My submission 
is that no offence under section 134 has 
been committed by the petitioner and 
that no offence has been committed within 
the local jurisdiction of the Presidency 
Magistrate of Calcutta. The petitioner cannot 
be convicted for an offenoe which he has not 
committed, and by a Magistrate who had 
no jurisdiction to try the case. The offence, 
if any, has been committed under section 
76 or 131 and that at Darjeeling. He could 
not be convicted under section 134 (4) as no 
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general meeting having been held, it was 
impossible for him to file the balance sheet 
with the Registrar. 

[Teunon, J.—If the offence has been 
committed, how has he been prejudiced 

by being tried by the Presidency Magistrate 

of Calcutta?] 

For any act or o mission committed out¬ 
side the town of Calcutta a man cannot 
be convicted by the Presidency Magistrate 
of Calcutta. Apart from the question of 
prejudice, if a case is inquired into or 
tried by a Magistrate who has got no 
jurisdiction under the law to enquire into 
or try the case the whole proceeding will 
be a nullity, and so the conviction cannot 
stand. 

Mr. Camell , Deputy Legal Remembrancer, 
for the Crown,— The office of the Registrar 
with whom the balance-sheet should be 
filed being in fact in Calcutta, the Presidency 
Magistrate of Calcutta has got jurisdiction. 
The petitioner has been rightly convicted 
under section 134. See Park v. Lawton (1). 

JUDGMENT.—In this case it appears 
that the petitioner was one of the Directors 
of a Joint Stock Company, known as the 
Darjeeling Press Company, Limited. He 
has been convicted under section 134 (4) 
of the Indian Companies Act, VII of 1913, 

in respect of a default made in filing 
with the Registrar the balance-sheet for 
the year 1911-15. 

It is not disputed that as a matter of 
fact in respect of the filing of the balance- 
sheet with the Registrar of Companies a 
default was made, and the defence of the 
petitioner as placed before us is that in 
fact in that year there was no general meeting 
and that being so, no balance-sheet was 
laid before the Company at any such general 
meeting. His contention then is that these 
preliminaries not having been fulfilled it 
was impossible for him or his Company 
to comply with the requirements of section 
134 and that he should have been convicted, 
if at all, not under section 134 but under 
section 76 or 131. But it is not disputed, 
and in fact it is admitted, that as one 
of the Directors the petitioner himself was 
responsible for ensuring that all the necessary 
preliminaries to be observed prior to the 

(I) (1911) 1 K. JL5. 588; 89 L. J. K. B. 396; lot L. T. 
181; 75 J. F. 163; IS Mausuu 151; 27 T. L. R. 192. 


filing of the balance-sheet with the Registrar 
had been duly observed and that being 
so, on the principles laid down in the case 
of Park v. Lawton (1), we are of opinion that 
we ought to hold that it is not open to 
the petitioner to plead iu answer to a 
charge under section 134 his prior default 
in respect of the calling of the prescribed 
general meeting and of placing before the 
Company at such meeting a duly prepared 
and audited balance sheet. 

The second contention on behalf of the 
petitioner is that if he had been prosecuted 
under section 76 or section 131 of the 
Act the Presidency Magistrate in Calcutta, 
before whom his conviction hasbeenhad, would 
have had no jurisdiction to try the offences 
charged under those sections and that the 
jurisdiction would have lain exclusively with 
the Magistrates in Darjeeling. However 
that may be, that does not take away the 
jurisdiction which the Presidency Magistrates 
in Calcutta clearly possess in respect of 
charges under section 134, the offise of the 
Registrar with whom the bilance-sheet should 
be filed being in fact in Calcutta. 

lor these reasons we discharge this Rule. 

Rule discharged . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 433 of 1917. 

June . 5, l9L7. 

Present :—Sir George Knox, Kt., Acting Chief 

Justice. 

KATWARU RAI AND OTHERS—APPLICANTS 

versus 

EMPEROR— OppoSiTE Party. 

Penal Code (Act XL V of I860), ss. 71, 147, 323 -Riot- 
xikj aiid causing hart—Joinder oj charges , legality of— 
Criminal Procedure Code (.4c£ V oj 1898J, ss. 35, 
235. 

Where the members of an unlawful assembly 
cause hurt to one person and by a separate act 
hurt is caused to another person, the offences of 
rioting and causing hurt under sections 147 and 
323 of the Penal Code are not distinct offences and 
can be tried jointly, [p. 309, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Ghazipur. 

Mr. M. L, Agnrivala, for the Applicants. 

Mr. R. JiaZcomson (Assistant Government 
Advocate), fur the Crown. 
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JUDGMENT.—Katwaru Raiand six other 
persons have been convicted of an offence 
of rioting under section 147 of the Indian 
Penal Code, and for that offence have been 
sentenced to varying terms of rigorous im¬ 
prisonment. They went in appeal to the Ses¬ 
sions Judge of Ghazipur and that Court 
confirmed the sentences passed, dismissing 
the appeals. They have now come here in 
revision. Of the four grounds taken in the 
application for revision only two have been 
argued before me. and those two are— (i) 
that separate convictions and punishments 
under sections 147 and 323 are not warranted 
by law, and (2) that the sentences are too 
severe. The main contention before me is 
that whatever may have been the case 
before the year IS9S and whatever 
conflict the rulings of various High Courts 
may have had, the alteration introduced 
by Act V of 1893 into the Criminal 
Procedure Code makes it illegal now to con¬ 
vict and sentence accused persons of offences 
which are separable offences coming within 
the provisions of section 71 of the Indian 
Penal Code, inasmuch as they are no longer 
distinct offences within the meaning of 
section 35 of the Criminal Procedure Code. 
The question, therfore, which 1 have to 
consider is whether, in the light of the 
explanation added by Act V of 1898 to 
seetion 35 of the Criminal Procedure Code, 
the offences of rioting and of voluntarily 
causing hurt are or are not distinct offences. 

The argument is that an offence 
under section 143 of the Indian Penal 
Code does not reach the stage of rioting 
until force or violence has been used by 
an unlawful assembly, or by any member 
thereof, in prosecution of the common object of 
such assembly. A definition has been given 
to the word "force” in section 349 of the 
Indian Penal Code. Violence, so far as 
I know, has not been made the subject 
of a definition in the same Code. If we 
adopt the definition given in section 349 
of the Indian Penal Code, members of 
an unlawful assembly would be guilty of 
the offence of rioting as soon as any mem¬ 
ber of the unlawful assembly in prosecution 
of the common object of the assembly 
caused motion to any person against whom 
that assembly was acting. To turn this 
into simpler language, the offence of riot¬ 
ing would be complete if any member of 


the unlawful assembly in prosecution of a 
common object of the assembly pushed any 
person against whom that assembly was 
acting; but no offence would have been caused 
under section 323 unless that act of push¬ 
ing caused bodily pain, disease, or infirmity 
to the person so pushed. In the case 
before me the finding, which I take in 
revision as the finding of the lower Court, 
is that (1) hurt was caused to one Raghu- 
nandan Rai, and (2) hurt was also caused 
by a separate act to Sakai Rai. There 
is evidence as to various other acts which 
might amount to force as defined in section 
349. But the finding regarding them is 
rather vague, and 1 taka it that by one 
of the acts complained of, viz., that to 
Raghunandan Rai rioting was committed, 
while by the act committed on the body 
of Sakai Rai hurt was caused. Turning to 
section 235 of the Code of Criminal Pro¬ 
cedure it will be found in illustration (g) of 
section 235 that where A with six others 
commits the offence of rioting, grievous hurt, 
and assaulting a public servant, etc. A may 
be separately charged with and convicted 
of offences under sections 14-7 and 325, etc., 
of the Indian Penal Code. Perhaps the 
more remarkable case is to be found in 
the illustration (i) which stands in the 
same section, in which A wrongfully strikes 
Ji with a cane, A may be separately 
charged with and convicted of offences under 
sections 352 and 323 of the Indian Penal 
Code. But it may be urged that clause (4) 
of section 235 says that nothing contained 
in this section shall affect the Indian 
Penal Code, section 71. It is hardly to be 
conceived that with that clause staring them 
in the face the Legislature would have 
gone on to give illustrations which would 
be ruled out by clause (4). But when 
section 71 is read and carefully compared, 
it seems to me that it in no way conflicts 
wi h the illustrations which I have alluded 
to. Offences falling under section 323 and 
under section 147 of the Indian Penal Code 
need not be separable, but distinot offences. 

In the present case the offence of causing 
hurt to Sakai Rai is distinct and apart 
from the offence under section 147. This 
view is in conformity with bjth Full Bench 
decisions arrived at before the explanation 
was added to section 35 of the Criminal 
Procedure Code and with one case of later 
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date of this Court which is before me now, 
namely the case of Anup Singh and others 

(Criminal Revision No. 6S9 of 1911 decided 
on the 1st of February 1912), 

Looking to the injuries inflioted I am not 
prepared to say that the sentences passed 
erred on the side of severity. The more salut¬ 
ary provision would probably have been to 
take action binding down the applicants to 
keep the peace and in that case a substantive 
sentence might have been, without danger 

to the public, lighter. The application is 
dismissed. 

Application dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 287 of 1917. 

June 7, 1917. 

Present : — Mr. Justice Piggott. 
HIRA NAND— Appellant 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1898J, s. 23G- 
Doubt as to offence committed—Conviction, alternativt 
—Procedure — Penal Code (Act XLV of lStjOJ » 4 on 
489.4. 

Whore a Court is satisfied that the accused has 
committed one of two offences, either that of counter¬ 
feiting a currency note under section 489A oj 
the Penal Code, or that of attempting to cheat 
under section 420 read with section 511, a con vie- 
tion should be recorded in the alternative undei 
those sections, and the question of sentence 
should be considered from the point of view of the 
maximum sentence provided for the lesser of the 
two alternative offences, [p. 311, col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Benares. 

Mr. Satya Chandra Mukerji, for the 
Appellant. 

Mr. Lalit Mohan Banerji , (Government 
Pleader), for the Crown. 

JUDGMENT.—In this case one Hira 
Nand was tried by the learned Sessions 
Judge of Benares on two charges, one 
framed under seotion 489A and another 
under section 420 of the Indian Penal 
Code. He was acquitted on the latter 
charge but convicted on the former, and 

a sentence of three years’rigorous imprison- 

ment was passed upon him. As regards 
the broad fact3 of the case there is very 
little room for doubt. Hira Nand was a 
stranger in Benares, where he put up first 
at a certain dharmshala and later on 


a hotel kept by the witness, Hari Ram. 
Negotiations passed between the said Hari 
Ram and the appellant, about which it 
may be said with reasonable confidence that 
Hari Ram has not told the entire truth. 
I am disposed 30 far to believe his evidence 
where it is corroborated by facts disclosed 
in the course of the inquiry, namely, 
that Hira Nand represented himself to 
Hari Ram as capable of producing forged 
currency notes and that he endeavoured 
to induce Hari Ram to provide him with 
a currency note of high value, Rs. 100 
or more, for him to experiment on. Beyond 
this the evidence of Hari Ram is not 
trustworthy, and I do not say that the 
charge of cheating as framed under section 
420 of the Indian Penal Code is established 
by the evidence. Whatever may or may 
not have passed between the two men, it 
is at any rate certain that Hari Ram 
finally took alarm and gave information 
to the Police. The inquiry resulted in the 
discovery in the possession of the accused 
of sensitized paper, such as is used by 
photographers, cut to the size of Rs. 10 
and Rs. 5 notes, of certain sheets of glass 
by means of which it was obviously possible 
to obtain a photographic print of a currenoy 
note upon the paper above mentioned and 
of an actual photograph of a Rs. 10 note 
upon sensitized paper cut to the proper 
size which had, no doubt, been taken in 
the manner suggested. 1 do not think it 
is material to the determination of the case 
whether this photographic reproduction was 
found in the accused’s pocket or between 
sheets of glass under the mattress of his bed. 
In either case it was recovered from the 
possession of the accused. I agree also with 
the learned Sessions Judge that it is proved 
that Hira Nand himself had taken this 
photograph. 

In doing so Hira Nand had undoubtedly 
either counterfeited or performed part of 
the process of counterfeiting a currenoy 
note, provided the Court is prepared to 
hold that he had made this reproduction, 
intending by means thereof to practise 
deception or knowing it to be likely that 
deception would thereby be practised. The 
Sessions Judge has rightly referred, not 
only to the definition of the word counter¬ 
feit quoted above from seotion 2S of 
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the Indian Penal Code, but also to Ex¬ 
planation 2 of the aforesaid section. The 
point urged upon me in appeal, and taken 
also in the Court below, is that the re¬ 
semblance between these photographic re¬ 
productions and a genuine currency note 
was so slight that it should not be held to be 
such that a person might be deceived there¬ 
by. On this point I have the opinion of the 
learned Sessions Judge and that of the asses¬ 
sors, who agreed in finding Hira Nand guilty 
on this charge. Sitting, however, as a Court 
of Appeal, and requiring to be satisfied of the 
propriety of the conviction reoorded by the 
Court below, I feel that the appellant is en¬ 
titled to ask me to form my personal opinion 
on this question. This it is unfortunately 
impossible for me to do. The conviotion in 
the Court below was recorded on the 8th of 
February 1917. An appeal against that 
conviction was presented in this Court on the 
10th of April 1917, and according to the 
office report the appeal was within time up 
to 16th April 1917. There was a delay of 
three days before any action was taken on 
the i etition of appeal, because it was present 
ed in lie first instance without a vakalatnama 
and this defect had to he supplied. It may 
have been in consequence of this delay, but 
it was more probably due, as the learned 
Sessions Judge remarks in a letter of expla¬ 
nation which he has submitted to this Court, 
to an error of judgment on the part of a 
subordinate official, but in any case the 
alleged counterfeit Rs. 10 note had in the 
interval been destroyed, under a mistaken 
belief that no appeal had been filed against 
the conviction and sentence. I regard this 
as an unfortunate accident, and 1 accept the 
assurance of the learned Sessions Judge that 
he has taken effective steps to prevent its 
recurrence. The result is that 1 am unable 
to form any opinion of my own on the most 
crucial question raised by this appeal. 

There is another difficulty in the case 
which was obviously present to the mind of 
the learned Sessions Judge. There are fea¬ 
tures about the evidence for the prosecution, 
and particularly about the statement of the 
hotel-keeper Hari Ram, which are calculated 
to raise a doubt in the mind of the Court 
whether Hira Nand ever intended to place 
in circulation counterfeit ourrenoy notes for 
the deception of the publio. The question ii 


whether his intention throughout his entire 
proceedings may not have been simply to 
deceive Hari Ram and obtain from the latter 
some currency note or notes of higher value 
and disappear with the same. But for the 
unfortunate accident to which I have referred, 
it is quite possible that an inspection of the 
missing exhibit might have removed my 
doubts as to the propriety of the conviction 
as it stands. I must, however, deal with the 
matter on the materials available, and feeling 
as I do a certain doubt about the facts which, 
to a limited extent, is in favourof the appellant, 
I am bound to give effect to that doubt. The 
case seems to me to be precisely covered by 
the provisions of section 236 of the Criminal 
Procedure Code. On the facts proved against 
him I am satisfied that Hira Nand committed 
one of two offences, either that of counter¬ 
feiting a currency note punishable under sec¬ 
tion 4S9A of the Indian Penal Code, or that 
of attempting to cheat Hari Ram, punishable 
under section 420, read with section 511 of 
the Indian Penal Code. In place, therefore, 
of the conviction recorded in the Court below, 

1 direct a conviotion to be reoorded in the 
alternative under the sections above referred 
to. Having done this, I feel bound to re¬ 
consider the question of sentence from the 
point of view of the maximum sentence pro¬ 
vided for the lesser of the two alternative 
charges on which I have directed a conviotion 
to he recorded. On this ground, and on this 
ground alone, 1 direct that the sentence pass¬ 
ed upon Hira Nand be reduced to one of 
rigorous imprisonment for two years. The 
sentence will include three months’ solitary 
oonfi nement. 

Conviction and sentence altered. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 8 of 1917. 

May 7, 1917. 

Present :—Mr. Justice Teunon and 
Mr. Justioe Richardson. 
NIBARAN CHANDRA CHAKRAVARTY 

and others — Petitioners 

versus 

AKSHOY KUMAR BANERJEE— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898), 195 

—Provincial Small Cause Court , whether subordinate 
to District Judge. 
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A Provincial Small Cause Court is under sub-clause 
(c) of clause (7) of section UP, Criminal Procedure 
Code, to be deemed subordinate, for the purposes of 
that section, to the Court of tlie District Judge and 
the latter lias, then'fore, jurisdiction to entertain an 
appeal or application under clause (6) of section 195 
against an order of a Provincial Small Cause Court 
granting or refusing sanction for prosecution, [p. 
312, col. 2.] 


Baba Tar ad as Chatterjee , for the Peti¬ 
tioners. 

Babu Khetra Mohan Ghosc , for the Oppo¬ 
site Party. 


JUDGMENT.—The short question which 
arises upon this Rule is whether a Provincial 
Small Cause Court is, under sub-clause (c) of 
clause (7) of section 195 of the Criminal 
Procedure Code, to be deemed to be subordi¬ 
nate for the purposes of that section to the 
Court of the District Judge. 

Our attentim was drawn to three cases in 
which this question was answered in the 
negative, the case of Ajodhia Parshad v. Pam 
Lai (1) decided by the Allahabad High Court 
and the cases of Amlnca Tewari v. 

Emperor (2) and Sukhdeo Singh v. District 
Magistrate oj Mnzoffarpur (3) decided 
by the Patna High Court. The last 

two cases depend upon the first mentioned 
case, in which it was held that the words 
Where no appeal lies” in clause 7 (r) refer 
to cases, in which no appeal lies, decided by 
a Court from which appeals ordinarily lie 
to some other Court and not to Courts from 
which no appeal lies in any case. There the 
original proceedings were in a Revenue Court, 
the Court of an Assistant Collector, but in 
the course of his judgment, Chamier, J., 
incidentally observed (pages 201 and 202)*. 

The result of this construction is possibly 
that the Legislature has made no provision 
in section 195 for an appeal against an order 
of a Small Cause Court giving or refusing 
sanction and it may be that the only Court 
which can interfere with such an order is the 
High Court. The result may not have been 
contemplated...” In Ambica's case (2) where 
the original proceedings were in a Small 
Cause Court, Chamier, C. J., adhered to this 
expression of opinion and the Court held that 
the District Judge had no jurisdiction to 


0) 13 Inch Cas. 284; 34 A. 197; 9 A. L. J. 124; 13 
Cr. L. J. 44. 

\ l m l‘ S as - * 20; 1 P - L - J * 206 '> 17 Cr. L. J. 208. 

(3) 38 Ind Cas. <o4; 2 P. L. J. I ; 18 Cr. L. J. 370. 


entertain an appeal or application under 
clause (6) of section 195. 

The construction so adopted is founded 
upon the fact that sub-clause (c) must be 
read, not as a separate clause, but along 
with the opening words of clause (7», which 
runs: ‘For the purposes of this section every 
Court shall be deemed to be subordinate 
only to the Court to which appeals from the 
former Court ordinarily lie,” that is to say: — 
When these words are read with sub-clause 
(c\ undoubtedly a difficulty does arise. 
Nevertheless, where there are Presidency 
Towns, the accepted view seems to be that 
a Presidency Small Cause Court is subordi¬ 
nate to the High Court within the limits of 
whose original jurisdiction it is situate, Ramdin 
Bania v. Sew Baksh Singh (4), Jamna Das v. 
Sabapathy Ghetti (5), and if that be so, it would 
appear to follow that a Provincial Small Cause 
Court is similarly subordinate for the pur¬ 
poses of section 195 to the Court of the 
District Judge. This view, moreover, is 
in accordance with the prevailing practice 
in this Province, where the jurisdiction of the 
Dstrict Judge in such cases has never been 
doubted [r/. Ram Prosad Mai la v. Raghubar 
Malta (6)j. I am not prepared to say that 
that practice ought now to be disturbed or that 
the language is incapable of a construction 
consistent therewith. 

During the course of the argument it was 
pointed out (hat under section 24 of the 
Provincial Small Courts Act certain appeals 
do lie to the District Court. Though this 
provision may not be sufficient to make the 
latter Court the Court to which appeals from 
a Small Cause Court ordinarily lie, it is not 
perhaps without a bearing on the construc¬ 
tion of section 195 (7) of the Criminal Pro¬ 
cedure Code. 

In the view indicated this Rule must be made 
absolute. The application in question, which 
the learned District Judge, following Ambica's 
case (2), has held that he had no jurisdiction 
to entertain, will be heard and determined 
by him as an application under section 195 
(6) of the Criminal Procedure Cede. 

Rule made absolute. 

(4) (5 Tnd. Cas. 473; 37 C. 714 at p. 721; 14 C. W. N. 
806; 11 Cr. L. J. 357. 

(5) 12 Ind. Cas. 521; 36 M. 138; 10M. L. T. ^78; 
(1911) 2 M. W. N. 259; 21 M. L. J. 1074; 12 Cr. L. J. 
545. 

(6) 4 Tnd. Cas. 6; 37 C. 13; 13 C. W. N. 1038; 10 Cr. 
L t J. 464 
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CALCUTTA HIGH COURT. 

In the matter of Presidency Small Cause 

Suit No. 15292 of 1913. 

February 28, 1917. 

Present :—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 

BUDHU LALL —Applicant 

versus 

CHOTU GOPE— Opposite Party. 

Civil Procedure Code (Act V of 19089, s. 115 —■High 
Courts Act, 1861 (24 25 Yict.c. 104), s. 16- lit vision— 
Presidency Small Cause Court refusing sanction for 
prosecution — Vakil’s right to appear— Legal Prac¬ 
titioners Act (XVIII of 1879), s. 4— Sanction to pio- 
secute granted or refused by Civil Court—Original Side 
of High Court,history ar d poweroj — Practice—Criminal 
Procedure Code (Act V of 18989, s. 195 —Judicial pro¬ 
ceeding - Application for leave to sue. 

Per Curiam .—Where an order granting or refusing 
sanction for prosecution under section i95 or section 
476, Criminal Procedure Cede, made by a Civil Court 
is sought to be set aside by an application to the 
High Court, the High Court can exercise the powers 
vested in it by section 115 of the Civil Procedure 
Code or section 15 of the High Courts Act, and 
the Criminal Bench as such has no jurisdiction to 
deal with the matter on revision, [p. 316, col. 1; p. 
318, col. 2.] 

Per Teunon, J .—The Judges of the High Court 
appointed by the Chief Justice from time to time to 
exercise the Ordinaly Original Civil Jurisdiction of 
the High Court do not constitute a separate and inde¬ 
pendent Court, [p. 314, col. 2.] 

The practice of a Court must give way to the law 
and to the rights conferred by law. [p. 315, col. 1.] 

Per Teunon, J. ( Chaudhuri , dissenting)—The 

Presidency Small Cause Court is no part or branch 
of the High Court but is an inferior subordinate 
Court, and in dealing with its judgments and 
orders the High Court is a superior Court exercising 
not original but appellate or revisional jurisdiction. 
Therefore, under the provisions of section 4 of the 
Legal Practitioners Act, a Vakil enrolled and ordi¬ 
narily practising in the High Court is entitled to be 
heard on behalf of a party in such matters. [p. 315, 
j ol. 1.] 

Per Chaudhuri, J.- -The Original Side of the High 
Court is in no sense a Court subordinate to the 
Appellate Bench of the High Court which hears 
appeals therefrom, and an application by way of 
appeal to the former under section 195, Ci jninal 
Procedure Code, does not appear to be com¬ 
petent. [p. 316, col. 1.] 

The re\isional powers of the High Court under 
section 115, Civil Procedure Code, or its power 
of superintendence under clause 15 of the High 
Courts Act have not been cut down by section 
195, Criminal Procedure Code, [p 316, col 2.] 

A Bench constituted by the Chief Justice to 
deal with orders and judgments of the Presidency 
Small Cause Court forms a principal Court of 
Original Jurisdiction situate m Calcutta, and, there¬ 
fore, a Vakil enrolled and ordinarily practising in 
the High Court has no right of audience before 
such a Bench, [p. 316, col. 2; 322, col. 1.] 


A question relating to the rival claims of different 
sections of Legal Practitioners of the High Court 
cannot be settled by the opinion of a single 
Judge or of a Division Bench of the Court. [p. 317 
col. 1 ,] * ’ 

The history of the Original Side and its powers 
traced. [p. 319, cols. 1 A- 2.] 

The Appellate Divisional Benches of the High 
Court as such have no power of superintendence over 
the Presidency Small Cause Court, fp. 320, col. 2.' 

The practice of the Court forms ihe law of the 
Court and the Court should he loth to depart from 
the established practice, unless convinced that it has 
not the sanction of law and is grossly erroneous Tn 
321, col. 2.] “ Ll# 

Per Curiam.- An application for leave to sue is a 
stage in a judicial proceeding, [p. 322, col. 2 .] 

For previous stages see 56 Ind. Cas. 472 
and 39 Ind. Cas. 465. 

Mr. B. ( . Mitter (Advocate-General), on 
behalf of the Bar. ’ 

Mr. Buckland , on behalf of the Incorporated 
Law Society. 

Babu Rum Charan Mitt or, Senior Govern¬ 
ment Pleader (with him Babus Basanta 
Kumar Base, Man mat ha Nath Mukerji and 

Ram (loyal Ley), on behalf of the Vakils’ 
Association. 

JUDGMENT. 

T eon ON, J.—These are six applications 

made to this Court under the provisions of 

section 115 of (he Civil Procedure Code 

and of section 195 (6) read with section 

195 (7) (r) of the Code of Criminal 
Procedure. 

In each case Ihe applicant was the 
defendant and the opposite parly the plaint¬ 
iff in a suit brought in 1 he Court of Small 
Causes, Calcutta. The suit having been 
dismissed, the defendants applied to the 
Trial Judge forsanction to prosecute the plaint¬ 
iffs under sections 109 and 193 of the 
Indian 1 enal Code. Sanction having been 
refused, in these applications, for the hearing 
of which I and Chaudhuri, J., have been 
constituted a Divisional Bench by his 
Lordship the Chief Justice, we are invited 
to revise and set aside the order of the 
Judge of the Court of Small Causes and 
to giant the sanction for which application 
was, and is, made. 

At the hearing Babu Manraatha Nath 
Mukerjee, a Vakil enrolled and ordinarily 
practising in this Court, was authorised by 
the plain tiffs-opposite parties to appear 
and plead on their behalf and the question 
therefore, aro f e whether in these matters 
he as a Vak.) was entitled to be heard 
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On this question we have heard on the 
one side the learned Advocate-General on 
behalf of the Bar, and also learned Counsel 
appearing on behalf of the Incorporated 
Law Society and of the Attorney on the 
record, and on the other side the learned 
Government Pleader Mr. RamCharan Mitter, 
appearing on behalf of the Vakil Bar. I 
have now to give my reasons for holding, 
as differing from my learned- colleague I 
did, that in the matters now before us the 
Vakil claiming the right of audience was 
entitled to be heard. As, however, the ques¬ 
tion is to be determined only incidentally to 
and for the purposes of the hearing before 
us, 1 need not set out my reasons at any 
great length. 

It is not disputed that as the order 
sought to be set aside is one made by a 
Civil Court, we are sitting as a Divisional 
Bench in the exercise of the civil and not 
of the criminal jurisdiction of this Court. 
That question, though there arising in connec¬ 
tion with an order under section 476 and 
not as here an order under section 195 of 
the Code of Criminal Procedure, has been 
decided by a Full Bench in the case of 
Har Prasad Das v. Emperor (1). In this 
connection I may refer also to the case of 
Ram Prosad Mallav. Raghubar Malta (2). 

The question then in effect is whether 
we are sitting in a matter appertaining 
to the ordinary original civil jurisdiction, 
or, as the learned Advocate General 
apparently prefers to put it, to the original 
side of this Court. 

Now, the Court of Small Causes, Calcutta, 
is no doubt within, and the local limits of 
its jurisdiction are co-terminous with, the 
local limits of our ordinary original civil 
jurisdiction. 

The learned Advooate-GeneraPs contention 
then is that it is the original side’ of this 
Court that has inherited the jurisdiction 
formerly exercised by the Supreme Court 
over the Court of Small Causes (then known 
as the Court of Requests), and in sup 
port of this contention he has relied mainly 
or? Article 21 of the Charter establishing 
the Supreme Court sections 9 and 13 of the 
Indian High Courts Act, 1861, clause 12 of 

(1) 19 Iud. Cas. 197; 40 C. 477; 17 C. L. J. 245; 14 
Cr. L. J. 197; 17 C. W. N. 647. 

(2) 4 Ind. Ca9. 6; 37 C, 13; 13 C. W. N. 1038; 10 Cr. 
Jj. J. 464. 


the Letters Patent 1865, the decisions of 
Sale, J., in Sarat Chandra Singh v. Brojo Lai 
Mukerjee (3), in Ramdin Bania v. Sew 
Baksh Singh (4) and of Pugh, J., on the 
hitherto prevailing practice of the Court, 
and on the observations on questions of 
jurisdiction to be found in Rodnchsw. 
Secretary of State (5). He has further made 
reference to rule 9 (also rule 4) of Chapter 
XXXIV of the Rules and Orders of the 
High Court (Original Side) 1914 and to the 
case of Mahomed Ah' v. Emper r (6'. 

On the other hand, Mr. Ram Charan 
Mitter has relied mainly on section 4 of 
the Legal Practitioners Act, XVIII of 1^79, 
and the proviso inserted in that section by 
Act I of 190S, section 6 and the 1st Sche¬ 
dule of the Presidency Small Cause Courts 
Act, XV of 1882, th6 definition of the 
term High Court’ to be found in the 
Criminal Procedure Code, and in the General 
Clauses Act, X of 1897, on the cases reported 
as Toolsee Doss Seal , In re (7), Halaahtr 
Maiti v. Choytonna Maiti 8) and Jumna Das 
v. Sahapathy Dhetti (9) and on the observa¬ 
tions of Mookerjee, J., in his appellate 
judgment in the present applications.* 

Having carefully considered all the 
arguments advanced on either side, I am 
satisfied that the learned Advocate General’s 
contention cannot be supported. It appears 
to be based on the erroneous assumption 
that the Judges appointed by the Chief 
Justice from time to time to exercise the 
ordinary original civil jurisdiction con¬ 
stitute in some mysterious way a separate and 
independent Court. It also appears to con¬ 
found or fails to distinguish between 
‘jurisdiction’ and the area over or the local 
limits within which that jurisdiction is 
exercised. 

The rule of Court to which we have been 
referred (Original Side, Chapter XXXIV, 

rule 4) framed in 1903, no doubt, indicates 

(3) 30 C. 986. 

(4? 6 Ind. Cas. 473; 37 C. 714; 14 C. W. N. 806; 11 
Cr. Ti. J. 357. 

(5) 21 Ind. Cas. 1; 40 C. 308. 

(6) 20 Ind. Cas. 977; 41 C. 466; 18 C. VV. N. 1; 14 
Cr. L. J. 497. 

(7) 7 W. R. 228. 

(8) 30 C. 588; 7 C. NY. N. 547. 

(9) 12 Ind. Cas. 521; 36 M. 138; 10 M. L. T. 278: 
(1911) 2 M. W. N. 259; 21 M. L. J. 1074; 12 Cr. L. J. 
545. 

’*S ee Budhu Lai v. Chattu Gope , 39 Ind. Cas. 
465.— Ed. 
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the Judge to whom, in accordance with 
the order of the Chief Justice, applications 
such as the present must be made, but 
no such rule or order judicially determines 
or can determine what jurisdiction the 
Judge entertaining the application will then 
proceed to exercise. 

In BodricJes v. Secretary of Stale (5), the 
learned Judges followed an authoritative 
decision of a Divisional Bench, while the 
decisions of Sale, J., in Sarat Chamba Singh 
v. Brojo Lai Makerjee (3) and Pugh, J., in 
Bamdin Bania v. Sew Bakhuh Singh (4), 
though entitled to great respect, are the de¬ 
cisions of single Judges and appear to be 
based merely on practice. But practice 
and, I may perhaps add, prejudice must 
give way to law and to the rights conferred 
by law. 

In the present matters, original jurisdic¬ 
tion has been exercised and exhausted by 
the Court of Small Causes. That Court is no 
part or branch of this Court but is an inferior 
or subordinate Court and in dealing with 
its judgments or orders this Court, in my 
view, is a superior Court exercising not 
original but appellate or revisional jurisdic¬ 
tion. Prom this and the provisions of 
section 4 of the Legal Practitioners Act, it 
follows that in these matters the Vakil who 
has claimed the right of audience is entitled 
to be heard. 

Chauducri, J.— I am sorry I am unable 
to agree with my learned colleague on 
the preliminary point argued in connection 
with these applications, namely, as to the 
right of audience claimed by the learned 
Vakil for the opposite party, whose conten¬ 
tion is that the Vakils of this Court have 
such right under rule 4, Chapter II, 
Original Side, read with section 4 of the Legal 
Practitioners Act, namely, to appear and 
plead in all cases “except before a Judge 
of the High Court, Division Bench or High 
Court exercising original jurisdiction in a 
Presidency town.” He contends that our 
rule only restricts their right when the 
original side exercises its original jurisdiction. 
He further contends that if rule 9, Chapter 
XXXIV, Original Side, corresponding to 
appellate side, rule 5, Chapter II, which 
provides for the hearing of applications 
under section 115, Civil Procedure Code, 
by a single Judge on the original side, 


stands in the way of Vakils appearing in 
such applications, it is ultra vires . The 
learned Government Pleader has been heard 
on behalf of the Vakils and the Advocate- 
General on behalf of the Bar and the In¬ 
corporated Law Society for the Attorneys 
of the Court, who contest the right so 
claimed. 

The question has arisen in these circum¬ 
stances. Six applications were made to me, 
when I was sitting on the original side, 
on behalf of the defendauts in the above- 
mentioned Small Cause Courts suits, against 
an order passed by a learned Judge of the 
Presidency Small Cause Court refusing 
sanction to prosecute the plaintiffs. The 
applications were headed: “in the matter of 
section 115, Civil Procedure Code.” I issued 
a Buie on the plaintiffs to show cause why 
that order should not be set aside. They 
appeared by Counsel and I held that the learned 
Judge had wrongly declined jurisdiction, 
having erred in holding that an application for 
leave to sue in the Small Cause Court was not 
a stage in a judicial proceeding. I also 
held he had erred in refusing the applica¬ 
tions on the ground of delay. I held that 
the delay had been satisfactorily account¬ 
ed for. As he had not dealt with the 
merits of the applications, but had thrown 
them out on preliminary points, l remand¬ 
ed them, directing an enquiry on the 
materials which had been placed before 
him. In the course of argument it was 
suggested that the applications before me 
did not come under section 115, Civil 
Procedure Code. I held it was unneces¬ 
sary to consider the question, as it was 
practically conceded by learned Counsel for 
the plaintiffs (opposite party) that the 
Court over which I then presided, as the 
superior Court of the Presidency Small 
Cause Court, had power to deal with the 
applications under section 195, Criminal 
Procedure Code. I said that, if necessary, 
the heading of the applications would be 
amended. 

The plaintiffs appealed against my judg¬ 
ment, under section 15 of the Letters 
Patent, to the Bench hearing appeals from 
the original side. That Bench consisted 
of the Chief Justice and Mookerjee, J. 
They held that I was right on both the 
points decided by me, but were of opinion 
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that my order of remand was wrong, and 
tVte lea*ned Chief Justice remitted” t’e 
applications to Teunon, J., and myself as 
a Special Bench for disposal on their 
merits. The order does not specify the 
jurisdictions in which we are sitting ps a 
Special Bench. Clearly the Appellate 
Bench, as such, had no jurisdiction to 
remand the applications to any other 
Bench of this Court, than to the Court 
on the original side. It is also to be 
noticed that the original side is in no 
sense a Court subordinate to the Appellate 
Bench of the same Court which hears 
appeals thereform, and an application by 
way of appeal to it under section 195, 
Criminal Pr, Ccdure Code, docs not appear 
to me to be competent: Than Pe v. Ba Than 
(10). The Appellate Bench, however, 
dealt with the matter under section 15 
of the Letters Patent. Whatever my 
views may be about the power of the 
superior Court to remand when the Sub¬ 
ordinate Court declines jurisdiction on a 
preliminary point and does not deal with 
the merits of a matter, especially in cases 
like these, when the superior Court by 
dealing with them may deprive the opposite 

party of the right of appeal, we are bound 
to deal with these applications as having 
been rightly remitted to u? as a Bench 
specially constituted by the learned Chief 
Justice, although it strikes me that if I 
had no power to remand to the Small 
Cause Court under section 195, Criminal 
Procedure Code, the Appellate Court 
similarly had no such power. This Bench 
has been constituted by him not as a 
member of the Court of Appeal, but by 
virtue of his statutory power as Chief 
Justice under section 14 of the High Courts 
Act (24 & 25 Viet. C. 10 i). As I have 

pointed out he has m.t mentioned the 
jurisdiction. He has ‘‘remitted” the appli- 
cations to us, whPh to my mind implies 
that he has sent them back to the Co»rt 
where they were originally made, namely, 
to the original side. It has been argued 
that as Mookerjee, J., has held that section 
195, Criminal Procedure Code, creates a 
“special jurisdiction,” these applications must 
be taken as made to us not in the ex- 

(10) 11 Ind. fas. 1005; 4 Bur. L. T. 206; 12 Cr L J 
469; 6 L. B. R. 25. 


ercise of the original jurisdiction of this 
Court. This seems to me to be based upon a 
confusion as to the meaning to be attached 
to the word ^ “jurisdiction”. The learned 
Judge says: “The true view is that section 
195 creates a special jurisdiction, as ex¬ 
plained in Bapu v. Bopu (11).” Reference 
to that case shows that the learned Judges 
do not use the expression “jurisdiction”, 
and, if I may say so with respect, correctly 
use the words “special power.” They held 
that the power conferred by section 195 (6\ 
Criminal Procedure Code, was not a part 
of the Appellate and Revisional Jurisdiction 
of the Court under Chapters XXXI and 
XX&1J, Criminal Procedure Code, but that 

it was a special power. 

One of the Questions before us appears 
to be whether section 195, Criminal Pro¬ 
cedure Code, cuts down the power which 
the High Court has under section 115, 
Civil Procedure Code, or its power of 
superintendence under clause 15 of the 
High Courts Act. I understood my learned 
colleague to agree with me that our revi¬ 
sional powers have not been so cut down. 
Argument at the Bar proceeded upon the 
same basis: Section 195 (6) and (7) seem 
to me to deal with a special case of revi¬ 
sion. 1 he power is in the High Court, it 
has not been newly created. It is covered 
by clause 15, and section 115, Civil Pro- 
cedure Code, and section 195 (6), Criminal 
Procedure Cede, are specific instances where 
we can exercise our revisional powers. It 
does not seem to me that a new power 
has been conferred upon us by section 195 
(6), nor has it created a special jurisdic¬ 
tion. The dependent question is, are we 
sitting on the Original Side? Are we hear¬ 
ing these applicaticrs as the principal 
Court of original j-risdiction situate in 

Calcutta? That we un loubtedly are. At the 

conclusion of the argument my learned 
colleague was of opinion that the Vakils 
had the right to appear in such applica¬ 
tions, and claimed that under clause 36 of 
the Letters Patent (1865) his opinion 
as that of the Senior Judge of this Bench 
should prevail. Although I was not quite 
prepared to accede to it, I ! ad no desire 
to discuss the matter, as it seemed doubtful 

(11) 14 Ind. Cas. 305 : 22 M. L. J. 419; II M. L. T. 

367; (1912, 1 M.NV.N. 4S9 ; '3 Cr. L. J. 299; 39 M. 750, 
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lo me at the time, if the difference between 
ua could be referred to a third Judge or a 
Full Bench of this Court. I thought that 
time and trouble would be saved by my 
hearing the learned Vakil for the opposite 
party on the merits of the applications and 
1 accordingly heard him, specially as it is 
always a pleasure to hear him, and also 
because it was clear to me that an instance 
of this nature could not be looked upon 
as establishing a precedent against other 
decisions of this Court. It strikes me 
that a question relating to the rival claims 
of different sections of legal practitioners 
of this Court involving rules framed by 
the b ull Court cannot be determined in 
this way. Such questions are not settled 
by the opinion of a single Judge or of a 
Division Bench of this Court. I venture 
to think that discussions which tend to 
disturb the well-established practice of this 
Court, or create a feeling of uncertainty 
about it should nut be encouraged. Such 
discussions sometimes cause irritation be¬ 
tween different branches of the profession, 
which is always unfortunate. Applications 
under section 195, Criminal Procedure Code, 
are so rare that the right, if conceded, is 
not likely to be of much practical value. 
I did not, therefore, think it right to dis¬ 
sent from my learned oolleague and bring 
matters to a deadlock for the time being. 
We then heard the learned Vakil. I think 
it unnecessary in the circumstances to give 
reasons for my views in detail. Having, 
however, been associated with the original 
side of this Court for over thirty years as 
Advocate and Judge and claiming knowledge 
of the practice of the Court, I think it may be 
useful to record my view that the statement 
made by Pugh, J., in Ramdin Bania v. 
Sew Baksh Singh (4), about the practice of 
this Court in respect of applications under 
section 622, now section 115, Civil Pro¬ 
cedure Code, in matters arising out of 
proceedings in the Presidency Small Cause 
Court, is entirely correct. He says: ’There 
has been a well-established practice for at 
least 50 years that these applications under 
section 622 should be made on the original 
side of this Court, and it was con¬ 
sidered settled that these applications should 
be made on the original side by Counsel.” 
&ale, J., said the same thing in Sarat Chandra 
Singh v. Drojo Lai Makerjet (3): “it is a 


remarkable fact that the jurisditicon of 
a Judge sitting on the original side to 
exercise revisional powers over the Presidency 
Small Cause Court, which is now challeng¬ 
ed for the first time, has been exercised 
ever since the establishment of the High 
Court, over 40 years ago, as its records 
abundantly show. Within this period 
innumerable applications have been heard 
and de'ermined by single Judges sitting on 
the original side of this Court.” I am aware 
that in Haladhar Maiti v, Choytonna Maid 
( 8 ), Maclean, C. J., said: “Applications have 
invariably been made to the Chief Justice, 
who can appoint, and who does then and there 
appoint, himself and the Judge who may 
be sitting with him to be the Bench to hear 
the application.” The learned Chief Justice 
appears to have been misled into making 
such a statement. It should be remember¬ 
ed chat both Sale and Pugh, JJ., were for 
many years practising members of the 
Calcutta Bar before they became Judges of 
the Court. The uniform practice of this 
Court was sought to be varied for the first 
time in 1901. Pugh, J., correctly says: “For 
some short time prior to 1902, similar ap¬ 
plications were successfully made on the Ap¬ 
pellate Side by Vakils.” This, however, was 
put an end to by a decision of Rarapini and 
Pratt, JJ., in Shamsher Mundul v. Ganendra 
Ndrain Mitter (12), who held that the Bench 
taking the Presidency group had no jurisdic¬ 
tion in Calcutta, and, therefore, no jurisdiction 
over the Calcutta Small Cause Court. This 
question turned on the order of the Chief 
Justice allocating business to the various 
Benches, and while this order gave the 
Presidency group jurisdiction over cases 
from the 24-Pergannahs—the 24-Pergannahs 
is not Calcutta. However, another applica¬ 
tion was made by a Vakil in the case of 
Haladhar Maiti v. Choytonna Maiti (8) to 
the Chief Justice Sir Francis Maclean and 
Mr. Justice Mitra. A preliminary objection 
was taken based on the last case, but it 
was overruled on the ground that the learned 
Judges were not dealing with the matter as 
the-Judges taking the Presidency group, but 
as a Bench constituted by the Chief Justice 
to deal with the case, and there could be no 
question but that the Chief Justice had the 
power to constitute such a Bench and deal 

[U) 29 C. 493. 
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with the application. This correctly states 
the facts. As against the prevailing practice, 
the following cases only of applications made 
to Appellate Divisional Benches of this Court 
by Vakils have been referred to by the 
learned Government Pleader (I) Toolsee Doss 
Seal , In re (7), (II) Ananta Coomari Dissi 
v. Radha rani Dassi (13), (III) Jadu 
Mam Boistabee v. Ram Kumar Chak- 
ravarti (14), (IV) Shamslier Mundul v. 
Ganendra Karain J litter (1*2) and (V) 

Haladliar Maiti v. Choytonna Maiti (6). 
It will be noticed that between 1S67 and 
1901 not a single case can be found in our 
Law Reports to show that such applications 
were made by Vakils on the Appellate side 
of this Court. In the case of Atlanta Coomari 
Dassi v. Radharani Dassi (13) the learned 
Judges referred to the case of Pursonchund 
Golacha v Kanooram (15), which was an ap¬ 
plication on the original side of the Court. 
The Judges in the case of Jadu Mani Boistabee 
v. Ram Kumar Ghakravarti (14) were 
Rampini and Pratt, JJ. The same Judges 
held in Shamsher Mundul v. Ganendra Narain 
M it ter. (12) that the Bench taking the 
cases of the Presidency group had no jurisdic¬ 
tion over the Court of Small Causes at 
Calcutta. The statement of the Chief Justice 
in Haladliar Maiti v. Choytonna Maiti (8) 
as to the practice is not correct, as I have 
already pointed out. The case of Toolsee 
Das Seal , In re (7) related to an applica¬ 
tion made by a Vakil of this Court, that he 
had a right to be heard in the Presidency 
Small Cause Court, where he had been 
refused audience. This Court did not issue 
a Rule on the Presidency Small Cause Court, 
as the learned Vakil’s client had succeeded in 
the suit in that Court, That case therefore, 
gives us no help, and the other oases, between 
1901 and 1903 above referred to only show 
the attempt which was made during that 
period to unsettle the established practice of 
this Court. The matter was eventually set 
at rest in 1903 by rule 9, Chapter XXXIV, 
Original Side, which confirmed the prevailing 
practice. The Index Book of the original side 
of this Court relating to such applications 
shows that hundreds of theseapplications have 
been made on that Side since 1883. In the 

(13) 3 C. L. J. 199. 

(14) 29 C. 239. 

(15) 10 B. L, R. 355; 19 W. R. 203. 


earlier Index Book all miscellaneous matters 
have been mixed up and it is difficult to sepa¬ 
rate theapplications inrevision. I maystatethat 
such applications are almost daily made on 
the original side on motion days. 

It is well established in this Court, after 
the Full Bench ruling in Har Prasad Das 
v. Emperor (1), that section 439 of the 
Criminal Procedure Code has no application 
to an order passed under section 476, 
Criminal Procedure Code, but the High 
Court can exercise the powers vested 
in it by section 115 of the Civil Pro¬ 
cedure Code or section 15 of the High 
Courts Act, and that the Criminal Bench as 
such has no jurisdiction to deal with the 
matter in revision. The ruling in Sa'lig 

Ram v. Ramji Lai (16) is that the High 
Court has no jurisdiction, in the exercise of 
its revisional powers on the criminal side, 
to interfere with orders relating to sanction 
under section 195, Criminal Procedure Code. 
The same view had been accepted by this 
Court. Although we two now constitute the 
Criminal Bench of this Court, these applica¬ 
tions have not come up before us in our 
criminal jurisdiction. The Civil Appellate 
Division Benches of this Court, which 
deal with particular provincial Courts, 
or groups of such Courts, have no juris¬ 
diction as such over the Presidency Small 
Cause Court. The local jurisdiction of 
the Presidency Small Cause Court coincides 
with that of the original side of this 
Court (section 17, Act XV of 1882). The 
law administered by that Court has to 
be dealt with it and determined according 
to the law for the time being administered 
by the Original Side of our Court (section 
16, Act XV of 1882). The Presidency 
Small Cause Court is subordinate to the 
High Court. The original side is a Court 
within the meaning of the Civil Procedure 
Code and is a portion of the High Court. 
Without any more it would be natural 
and logical to hold that the Presidency 
Small Cause Court is subordinate to the 
original side of the High Court. 

The question historically looked at leads 
to the same conclusion. The present 
Presidency Small Cause Court has taken 
the place of the Court of Requests, which 
was placed under the order aud oontrol 

(16) 28 A. 554; 3 A. L. J. 394; A. W. N. (1906) 103; 

3 Or. L. J. 400; 1 M. L. T. 219. 
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of the Supreme Court by the Charter of 
Justice and Proclamations in the same 
manner as the inferior Courts in England 
were then subject to the order and 
control of the Court of Queen’s Bench— 
see section 21 of the Charter of the Supreme 
Court (14 Geo. Ill, 1774). In the Pro¬ 
clamation of the Governor-General-inCouncil, 
dated 18th March 1S02, declaring the 
jurisdiction powers and practice of the 
Court of Commissioners for the recovery 
of small debts, it was provided that the 
said Court and its proceedings were subject 
to the control of His Majesty’s Supreme 
Court in as full and ample a manner, to 
all intents and purposes, as the former 
Court of Requests (see the Proclamation in 
Sra, and Ryan’s Rules and Orders, Vol. II, 
App. XV/, Act IX of 1850) constituted the 
Presidency Small Cause Court the Judges 
of the Supreme Court virtute officii, as 
such Judges exercised control over that 
Court. The Supreme Court possessed no 
appellate jurisdiction, but had local jurisdic¬ 
tion, the same as the original side of 
this Court now has. By the High Courts 
Act (24 and 25 Viet. C. 104), Her Majesty 
was empowered to erect a High Court at 
Fort William in Bengal. It was provided 
that upon the establishment of such High 
Court, the Supreme Court and Sudder 
Dewany and Sudder Nizamut Courts should 
be abolished. Section 9 enacted as follows:— 
Each of the High Courts to be estab¬ 
lished under this Act shall have and 
exercise all such Civil, Criminal, Admiralty 
and Vice-Admiralty, Testamentary, Intestate 
and Matrimonial jurisdiction, original and 
appellate, and all such powers and authority 
for and in relation to the administration 
of justice in the Presidency for which it 
is established as Her Majesty may by such 
Letters Patent as aforesaid grant and direct 
subject, however, to such directions and 
limitations as to the exercise cf original 
civil and criminal jurisdiction beyond the 
limits of the Presidency Towns as may 
be prescribed thereby, and save as by 
such Letters Patent may be otherwise 
directed, and subject and without prejudice 
to the legislative powers in relation to the 
matters aforesaid of the Governor-General 
of India in Council, the High Court to 
be established in each Presidency shall have 


and exercise all jurisdiction and every 
power and authority whatsoever in any 
manner vested in any of the Courts in the 
same Presidency abolished under this Act 
at the time of the abolition of such last- 
mentioned Courts.” In 1862 the Letters 
Patent were granted. By these the High 
Court was vested with civil and criminal 
jurisdiction, both original and appellate, By 
the Letters Patent of the 28th December 
1865, the earlier Letters Patent of 18o2 
were revoked. Thus then the High Couit 
inherited all jurisdiction and every power 
in any manner vested in the Supreme Court 
and the Sudder Dewany and Sudder Nizamut 
Courts. This High Court was thus the 
successor of the Supreme Court with terri¬ 
torial jurisdiction confined to the Presidency 
Town of Calcutta and as the Supreme 
Court was not a Court which had power 
of superintenence over the Mofussil Courts, 
the original side did not and does not 
possess such power, and similarly as the 
appellate side dealing with appeals from 
Provincial Courts has no jurisdiction over 
the Presidency Small Cause Court, the 
power of superintendence over it, which 
the Supreme Court had, remained in the 
original side of the High Court. There 
are some large powers which still remain 
in the original side of the High Court 
as the successor of the Supreme Court 
which do not belong to the appellate side 
of the Court, although it is correct to 
say that they belong to the High Court, 
taking the two sides collectively. Take the 
jurisdiction of the High Court in matters 
of contempt. The question was elaborately 
discussed in the matter oi Governor of Ben¬ 
gal v- Moti Lai (17), where it was held by 
Sir Lawerence Jenkins, C. J., that in 
case of interference with the due adminis¬ 
tration of justice by a Division Bench of 
this Court in relation to a criminal appeal 
pending before it, if such interference amount¬ 
ed to an offence under the Common Law, 
this Court has power to deal with it on 
its Crown Side, that is to say, in its 
original criminal jurisdiction, that power 
having been inherited by it from the Supreme 
Court. 

(17) 20 Ind. Cas. 81; 17 C. \V. N. 1253; 18 C. L J, 
452; 41 C. 173; 14 Cr. L. J. 321. 
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It is unnecessary to multiply instances 
as to the special powers inherited by the 
High Court from the Supreme Court, which are 
exercised on its original side. Historically, 
therefore, the power of superintendence, 
direction and control which was possessed 
by the Supreme Court over the Presidency 
Small Cause Court appertains to the 
original side of this Court. It seems 
clear to me that all such powers, when 
exercised by the original side, are exercised 
in its original jurisdiction within the 
meaning of section 4 of the Legal Prac¬ 
titioners Act. It is not, as was suggested 
during argument, an exercise of its ex¬ 
traordinary original jurisdiction which is 
defined by clause 13 of the Letters Patent 
(1865). The original side has, of course, 
no appellate jurisdiction and the appellate 
jurisdiction of the Divisional Benches of 
this Court is not available in respect of 
proceedings in connection with the Presidency 
Small Cause Court. Broadly speaking, the 
revisional power which is invoked in respect 
of such proceedings appertains, as I have 
tried to show, to the original side, logically, 
historically and as a matter of practice. It has 
not been doubted that the High Court in its 
original side has power to issue a writ of 
certiorari , which is a writ to an inferior Court 
to call up the records of a cause therein 
depending, that conscionable justice may 
be therein administered. In 1884 an ap¬ 
plication was made to Pigot, J., who was 
then sitting on the original side of this 
Court, for such a writ to bring up certain 
proceedings relating to an assessment before 
the Commissioner of the Calcutta Corporation. 
He granted the Rule, but eventually 
discharged it on its merits. The appeal 
from it was entertained as an appeal 
from original civil jurisdiction [see Nundo 
Lai Bose v. Corporation of Calcutta (IS)]. 
Garth, C. J., held: The authority of this 
Court to remove the proceedings of inferior 

Courts, in the exercise of their judicial 
functions, is undoubted. It is an authority 
derived from the old Supreme Court, and 
is similar to that which was exercised by 
the Court of Queen’s Bench in England, 
and, if the Commissioners in this case 
were exceeding their jurisdiction in making 

(18) 11C. 27c; 5 lncl. Dec. (n. s.) 943. 


the assessment, it seems clear that we 
have the power to quash it upon certiorari , 
notwithstanding the provision in section 
17 in the Calcutta Municipal Consolidation 
Act, 1876, ’ but as it appeared that the 
Commissioner had acted within their powers 
the appeal was dismissed. Wilson, J., took 
the same view. The right of a single 
Judge sitting on the original side of this 
Court to issue such a writ wa 3 not ques¬ 
tioned in that case, although eminent 
Counsel appeared and contested that matter. 
Such a power is in its nature revisional. 
It is conceded that applications under 
section 115, Civil Procedure Code, in 
respect of the Presidency Small Cause 
Court appertain to the original side, under 
our rules. It seems to me necessarily to 
follow that the ordinary incidents of the 
procedure of that Court attach to such 
applications. Clause (21) of the Supreme 
Court Charter has no doubt been repealed 
by section 2 of the present Presidency 
Small Cause Courts Act (XV of 1882) 
and the power of superintendence is now 
given by section 6 of that Act. To my 
mind it makes no difference, as the Appellate 
Divisional Benches of this Court as such 
have no power of superintendence over 
the Presidency Small Cause Court in the 
same way as the original Court has no 
jurisdiction over the Provincial Small 
Cause Courts. Act XI of 1865 consolidated 
and amended the law relating to the Courts 
of Small Causes established beyond the 
lueril limits of the ordinary original civil 
jurisdiction of the High Court of Judicature. 
Section 4 of that Act provides that these 
Courts are subject to the general control 
and order of the High Court, which is 
defined in section 1 as the highest Civil 
Court of Appeal, which is practically the 
same definition as we find in the General 
Clauses Acts of 1868 and 1897. Act 
IX of 18o7 has taken the place of Act I 
of 1S65, which also excludes the ordinary 
original civil jurisdiction of this Court. 
Section 25 gives revisional jurisdiction to 
the High Court, which is exercised by our Ap¬ 
pellate Division Benches and section 28 gives 
administrative control and superintendence 
to the High Court, in the same way as 
section 6 of the Presidency Small Court 
Act gives it to the High Court. The 
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Presidency and the Provincial Small Cause 
Courts have been deliberately kept separate. 
The law, the practice and procedure in 
each of them are different. References 
from the former are heard by that Bench 
of our Court which deals with appeals 
from the original side, and those from 
the latter by the Appellate Division Benches. 
To bold that the Revisional Jurisdiction of 
this Court over the Presidency Small Cause 
Court cannot be exercised except by a 
Special Bench constituted for the purpose 
in my opii ion unnecessarily multiplies the 
machinery by which the powers of this 

Court are exercised. Section 13 of the 
High Comts Act gives power to the High 
Court to make its own rules for the ex¬ 
ercise by one or more Judges or by 

Division Courts constituted by two or more 
Judges of the Court, of the original and 
appellate jurisdictions vested in the Court, 
in such manner as may appear to the 

Court to be convenient for the due administra¬ 
tion of justice. Section 14 gives the Chief 
Justice the authority to determine what 
Judges shall sit alone or in Division Courts. 
Why in rare applications relating to sanctions 
of the character now before us, the ordinary 
Benches of our Court should not be held 
sufficient, I candidly confess, I fail to under¬ 
stand. It seems to me unnecessary to 
disturb the established practice of tin’s 
Court for such applications. Even as late 
as 1913, such an application as is now 
before us, was made to Chitty, J., exercis¬ 
ing original jurisdiction. See In the matter 
oj section 115, Civil Procedure Code and 15 
of the Charter and in the matter of sanction 
to prosecute Auood Narain Panday , unreported, 
decided on 15th December 1913. Al¬ 
though 1 bav6 stated some of the grounds 
for my decision, in the view that our 
respective judgments in a matter of this 
nature are not likely to have any binding 
effect 1 refrain from elaborating them. I 
think, however, 1 ought to point out that 
the practice as to applications by way of 
appeal under section 195, so far as Madras 
was concerned was changed in 1902 after 
the decision of that eminent Judge Sir 
Bbashyam Iyenger, in In re Chennonagcud 

(19). In Madras they have since been 
dealt with under section 622 now section 

(19) 26 M. 139; 2 Weir 107. 
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115, Civil Procedure Code, and the present 
practice there has been looked upon as its 
settled practice for the last 14 years. Since 
1902 also the Allahabad Court changed 
its views—see the judgment of Burkitt, J., 
in Emperor v. Muhammad Khan (20) and 
In the matter of the Petition of Dhup Kunwar 

(21) . The observation of Banerjee, J., in the 
case last cited is worthy of note, namely 
that the Court should be loath to depart 
from the established practice unless con¬ 
vinced that it has not the sanction of law 
and is grossly erroneous. The practice of 
the Court forms the law of the Court. The 
original side has, as 1 have shown, always 
exercised revisional powers over the Presi¬ 
dency Small Court under section 115, Civil 
Procedure Code, and 15 of the Letters 
Patent Why it should not exercise similar 
power in respect of proceedings under sec¬ 
tion 195 of the Criminal Procedure Code 

I do not understand. In Ex parte Cox 

(22) Lord Esher said that when a 

Judge had thought it necessary for the 
purpose of a case to make a deliberate 

examination of the practice of his work and to 
state such practice such statement was entitled 
to great weight. In connection with the 
question of practice now before us we have 
at least two learned Judges of this Court 
who made such an examination. In Attorney- 
General v. Marquis of Ailesbury (23), Lord 
Halsbury, L. C., said a Judge was not at 
liberty to assume against a well-established 
practice of the Court followed by eminent 
Judges that the Court or they were in error 
as to their powers and jurisdiction. In Liver¬ 
pool Bread C<nnpany v. Firth (24), Stirling, 
J., said that it was much better to adhere 
to what had been the practice than that 
a single Judge should attempt to set up 
what he considers as better practice. In 
this case there is no question of any funda¬ 
mental principles of justice being in dan¬ 
ger and it seems to me that no case has 
been made cut for making a departure, 
for introducing a novelty for the sake of 

(20) A. W. N. (1902) 202. 

(21) 26 A. 249; A. W. N. (1004) 15; 1 Cr. L. J. 73. 

(22) U888) 20 Q. B. D. 1; 57 L. J. (,> B. 08; 68 L. 

T. 323; 36 W. R. 200; 52 J. P. 484. 

(23) (1887) 12 A. C. 672; 57 L. J. B. 83; 58 B T. 

192; 36 W. R. 737. 

(24) (1891) 1 Ch. 367; (0 L. J. Cb. 153; 63 L T 

677) 19 W. K. 269. ' 
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novelty. I hold that vve are now sitting 
on the original side of the Court, exercising 

such jurisdiction as is ordinarily exercised on 
that side. 

The division of work in the Madras High 
Court is entirely different from that of our 
Court. The appellate work of the Madras 
Court is assigned to Benches constituted 
for the disposal of particular classes of 
work and not according to groups of dis¬ 
tricts. Applications under section 195, 
Criminal Procedure Code, are treated there 
as Civil Miscellaneous Appeals or as Appeals 
from Orders, and recently, so far as I have 
been able to ascertain, the Madras High 
Court has assigned all cases under section 
195, Criminal Procedure Code, whether on 
the criminal or civil Side, to the Judges 
doing the criminal work of the Court, 
who also deal with a Civil Miscellaneous 
List. In Madras, Vakils have the right to 
appear on the original side and, therefore, 
the practice of that Court or its rulings 
with reference thereto do not give us any 

help and I need not, therefore, discuss 
them. 

On the merits of the case their Lordships 
delivered the final judgment as follows: — 

Teunon, J, In these six matters it appears 
that two plaintiffs Budhu Lai and Raghu- 
nath Lall brought respectively 7 suits and 
22 suits against different defendants in the 
Presidency Small Cause Court. The defend¬ 
ants being resident beyond the jurisdiction, 
in each case the plaintiff applied for leave 
to sue, and in support of his application 
swore that the mooey for the recovery of 

which the suit was brought had been lent in 
Calcutta. 

On the 23rd of March 1914, all the 29 
suits were dismissed, in each case on the 
special oath of the defendant. 

T. hereafter on the 21st December 1914, 
in each case application was made on be¬ 
half of the defendant for a sanction to 
prosecute the plaintiff under section 209 of 
the Indian Penal Code in respect of the 
claim and under section 193 in respect of the 
statement made in the application for leave 
to sue. Of the 29 applications, only the 6 
now before us were proceeded with and these 
were eventually dismissed by the Judge of the 
Court of Small Causes on the 14th of 
Juue 1915. lhe dismissal was on two 


Em* 


grounds, namely that an application for 

leave to sue is not a stage of a judicial 

proceeding and that there had been undue 

delay in making the application for sanc¬ 
tion. 

Against the orders refusing sanction, 
applications were then made to this Court 
under section 115 of the Civil Procedure 
Code and section 195 (6) read with 
section 195 (7) (c) of the Code of 

Criminal Procedure. These applications 
were made to Chaudhuri, J., then sitting 
in the exercise of the original jurisdiction 
of this Court and at the hearing of the 
Rules then issued that learned Judge directed 
that the Judge of the Small Cause Court 
should make further inquiry and thereafter 
dispose of the applications. 

Against his orders appeals were preferred 
and the Appellate Court has held that 
under the provisions of section 195 (6 ) 
the superior Court though competent to 
act upon evidence taken before itself or 
taken by the Subordinate Court under its 
direction is not competent to make a 
remand to the Subordinate Court for further 
inquiry and decision. 

1 he orders of Chaudhuri, J., were 
accordingly set aside and the applications 
remitted for re hearing and his Lordship 
the Chief Justice has constituted us a 
Divisional Bench for the purposes of this 
re-hearing. 

When the application came on for hearing 
a r Question arose whether Babu Manmatha 
Isath Mukerjee through whom the plaintiffs 
opposite parties desired to be heard was 
entitled as a Vakil to appear and plead 
on behalf of his clients. In accordance 
with the opinion of the Senior Judge on 
this question we have heard Babu Manmatha 
Nath Mukerjee and now proceed to deter¬ 
mine the question whether with or without 
further inquiry sanction should be given to 
the several applicants for the prosecution 
of the plaintiffs opposite parties. 

It is not now contended that an appli¬ 
cation for leave to sue is not a stage in a 
judicial proceeding and in view of the 
opinions expressed by Chaudhuri, J., and 
by the Appellate Court the learned Vakil 
appearing for the opposite parties has 
wisely refrained from contending further that 
the delay has not been sufficiently explained, 
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The further materials before us in each 
ca6e are an affidavit by the applicant defen¬ 
dant and an affidavit by the plaintiff. No 
doubt the verification by the defendant’s 
application is faulty but he does therein 
swear that the suit brought against him is 
wholly false and that he had never been in 
Calcutta prior to its institution. Having 
considered this affidavit, having regard also 
to the decision in all six suitp, and to the 
fact that even now though the plaintiff says 
he has independent evidence, there is no affi¬ 
davit in support of his own, we think that it 
is unnecessary to take further evidence at 
this stage and that a case for the grant of 
sanction has been made out. Tn each case we, 
therefore, set aside the order of the Small 
Cause Court and grant to the petitioner 
sanction to prosecute the plaintiff opposite 
party under section 209 of the Indian Penal 
Code in respect of his claim, and under section 
193, Indian Penal Code, in respect of the 
statement made and in support of the plaint¬ 
iff’s application for leave to sue, namely the 
statement that the principal money claimed 
was lent in Calcutta. 

Chaudburj, J. — I agree that sanction should 
be granted to prosecute the plaintiffs as 
applied for; I have nothing to add to the judg¬ 
ment delivered by my learned colleague. 

Order of the Small Cause Court Judge 

set aside : Sanction granted. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 325 ok 1917. 

* May 22, 1917. 

Present: —Mr. Justice Piggott. 

1 SAMPAT AND OTHERS—APPELLANTS 

versus 

EMPEROR— Opposite PARTy. 

Penal Code (Act XLV of 1860J, #«. 96 to 106, 333 - 
Private defence , right of, commencement o /—Public 
servant , assault upon—Offence — Proof. 

In order to set up the right of private defence it is 
incumbent upon the accused to begin by showing 
that at the time of their interference an offence 
affecting the human body was being committed on 
the person on whose behalf they interfered. [p. 326, 
col. 2.] 

A public servant does not cease to lx* a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independently alto¬ 


gether of his position as a public servant. If, however, 
it is desired to invoke on his behalf the provisions 
of section 331, Indian Penal Code and other similar 
sections, it is for the prosecution to satisfy the Court 
that the facts of the case were such as to fulfill the 
requirements of those sections, [p. 326, cols. 1 & 2.] 

Criminal appeal from an order of the 
Sessions Judge, Mirzapur. 

Mr. A. P. Dube, for the Appellants. 

Mr. L. M. Ban c rji , Government Pleader, 
for the Crown. 

JUDGMENT.—In this case seven per* 
sons were tried before the Court of 
Session at Mirzvpur on charges framed 
under sections 147 and 333 of the Indian 
Penal Code. The prosecution story in its 
essentials may be stated thus:—A Revenue 
Officer named Abdul Raoof had been des¬ 
patched, under the orders of his superiors, 
on a tour in the course of which it was 
his duty to realize loans which had been 
advanced to agriculturists, presumably under 
the provisions of Act XI f of 1884. In 
the neighbourhood of a village called Baskop 
he was attacked by the seven appellants 
and one other man, alleged to be abscond¬ 
ing. The assault was committed because 
of the efforts which Abdul ’ Raof was 
making, in the discharge of his duty, 
to realize a loan of Rs. 3 which had 
been advanced to the appellant, Sampat. 
Abdul Raoof himself and two peons, Mansab 
Ali and Lakhmir Khan, who were attending 
on him, received a fairly severe beating. 
In the case of Abdul Raoof himself there 
were a large number of contusions and 
abrasions found on various parts of his 
body, and the matter was rendered more 
serious by the discovery that one of the 
blows inflicted on the left forearm had 
caused a fracture of the bone. Abdul 
Raoof’s own account of the matter may be 
examined in a little further detail. He 
reached the neighbourhood of Baskop on 
the 3rd of December 1916, and camped 
in a grove near the village. In the course 
of the 4th of December he realized certain 
arrears of advances which had been made to 
various persons, including one of the present 
appellants and the father of another. On 
the morning of December the 5th he sent 
Mansab Ali into the village to call the 
appellant, Sampat. It is admitted that 
Sampat had received advances from Govern¬ 
ment for agricultural purposes and that 
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be had repaid the major portion of those 
advances It is, however, also admitted by 
Sampat himself that on the 5th of December 
last a sum of Rs. 3 was due from him 
on account of an advance which he had 
taken in the year 1912. Mansab Ali came 
back and reported to Abdul Raoof that 
Sampat was refusing to pay or to accom¬ 
pany him to the grove where Abdul Raoof 
was staying. Thereupon the latter went 
into the village, saw Sampat and persuaded 
him to accompany him to the grove, 
telling him that when he got there he 
would explain the accounts, presumably 
with a view to satisfying Sampat that 
the money, claimed was really due. Accord¬ 
ing to Abdul Raoof, Sampat’s neighbours 
were unnecessarily alarmed and jumped 
to the erroneous conclusion that Sampat 
had been wrongfully arrested and was 
being detained in the grove without lawful 
authority. A body of men, consisting of 
the remaining six appellants and one 
Mannu, alleged to be absconding, came to 
the grove from the village, armed with 
lathis. They demanded that Sampat should 
be let off; by which I suppose the witness 
means that he should be let off the pay¬ 
ment of the Rs. 3 due from him. When 
Abdul Raoof explained that it was a 
Government due which he had no power 
to remit, he and the two peons were 
assaulted by the seven men from Baskop, 
and Sampat himself joined in the attack 
upon them. The beating continued until 
Abdul Raoof, Mansab Ali, and Lakhmir 
Khan had been laid out helpless on the 
ground. Their assailants then went away. 
In support of this story we have the 
evidence of three persons, Sheo Mangal, 
the village watch mar, Rupnarain Lai, patwari, 
and one Rholi, a resident of a village close 
by He says that he happened to be present 
at the time because he had himself come to 
pay up certain arrears due from him. 

In considering the defence it is neces¬ 
sary to divide the appellants into three 
classes:—The first consists of Sampat and 
his cousin, Ram Sumer. The second consists 
of the appellants, Babban, Ram Partab, 
and Mata Saran, who were all residents 
of Baskop. In the third class I place the 
appellants Manmohan and Sheo Mangal 
who are residents of a village called Pura 


Bandi situated some six miles off, across 
the border of the Allahabad District. These 
two last say that they were not in or near 
Baskop at the time of the occurrence, that 
they had never been to the place and had no 
motive for going there. They ascribe the 
charge against them to enmity on the part of 
one Mahabir Prasad, who is a subordinate 
official employed at the same Tahsil as 
Abdul Raoof. The appellants placed in 
the second class admit that they are residents 
of Baskop. but say that they happened to 
be absent elsewhere at the time of the 
occurrence. I may say at once that such 
evidence as they produced on this point 
was flimsy and altogether unreliable, 
bampat and Ram Sumer have a very definite 
story to tell which they have attempted to 
support by evidence. They say that Sampat 
had been supplying milk to Abdul Raoof 
and his camp followers during the time 
that the latter was staying in camp near 
Baskop. On the morning of December the 
5th, the peon Mansab Ali demanded more 
milk and Sampat refused to supply it. There¬ 
upon Abdul Raoof came to Sampat’s house 

a A r . med ,T' th - a sword ’ and bringing Mansab 
An, Lakhmir Khan and another peon with 

him. These renewed their demand for milk, 

and on being refused assaulted Sampat.' 
The latter cried for help and brought up 
Ram Sumer and others. Two of them as- 

saulted Abdul Raoof and his followers. Oue 
of the peons ran away. Abdul Raoof drew 
his sword, and he himself along with Mansab 
Ali and Lakhmir Khan put up some sort 
o a fight, but they were knocked down by 
the two appellants. The medical evidence 
so far supports this story that Ram Sumer 
was found to have two slight cuts on his 
left wrist and left forearm. The first of 
these was only skin deep and the seoond 
about one sixth of an inch deep. Sampat on 
the other hand showed two distinct contused 
wounds, apparently inflicted by some blunt 
weapon, both on the right band or wrist 
and two slight abrasions on another part 
of his person. In this connection it may 
be said at once that Abdul Raoof in his 
own account of the affair admits having 
drawn his sword and used it in self-defence. 

He puts forward as his immediate reason 
for bringing this weapon into play the as* 
sertion that Sampat was trying to carry off ‘ 
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a bag of rupees containing money which 
the witness had realized on behalf of the 
Government. This assertion finds practically 
no corroboration in the rest of the prosecu- 
tion evidence and has been rejected by the 
learned Sessions Jndge. In the case as 
argued before me no stress has been laid 
on the separate defence set up by the ap- 
pellants Babban, Ram Parfcab and Mata 

r, That there was an affra Y between 
Abdul Raoof and the villagers of Baskop, in 

the course of which Sampat and Ram Sumer 

received the slight injuries already noticed 

while Abdul Raoof and his two attendants 

got a good deal the worst of the scuttle 

and suffered a fairly severe beating, is fully 

established by the evidence. That Abdul 

Raoof’s assailants were five cr more in num- 

ber is a statement so corroborated by the 

medical evidence, and by the general pro- 

babilities of the oase, that it may be accepted 

with confidence. That the residents of Baskop 

who thus assaulted Abdul Raoof included 

the appellants Babban, Ram Partab and 

Mata Saran, as well as Sampat and Ram 

punier, I hold to be also clearly established. 

No reason is suggested why the.*e men in 

particular should have been implicated in 

place of other residents of Baskop concerned 

in the affair, and I have no doubt that the 

prosecution evidence may .safely be accepted 

as to the presence on the scene of these five 

appellants and as to their having taken part 

in the assault. This was the view taken by 

the assessors who heard the evidence, as 

well as by the learned Sessions Judge. 

The defence as argued before me raises 
two points. One is that the appellants 
Manmoban and Sheo Mangal were not there 
at all and have been falsely implicated for 
the reason already suggested The other 
is that the remaining five appellants can be 
shown from the prosecution evidence itself 
to have acted in the lawful exercise of their 
right of private defence, as that right is 
defined by sections 96 to 106 inclusive of 
• he Indian Penal Code. In connection with 
this defence must he taken a further con¬ 
tention that, in any event, the prosecution 
cannot be held to have proved affirmatively 
the ingredients necessary to a oonvictiou 
under section 333, Indian Penal Code, name- 
y» (in this instance) that the assault com¬ 
mitted upon Abdul Raoof took place while 


the latter was in the discharge of his duty 

a P Qblio servant, or with intent to pre¬ 
vent him from discharging his duty as such, 
or in consequence of anything done or at- 
tempted to be done by Abdul Raoof in the 

lawful discharge of his duty as a public 
servant. 

In taking up first the points argued on 
behalf of the main body of five appellants, 

1 am hound at the outset to remark that 
this is not quite the defence which was 
set up in the Trial Court. It may be that 
sometime or other I shall yet come across 
a case in which an uneducated villager, on 
his trial upon a criminal charge, has realiz¬ 
ed the advantages of telling the Court exactly 
what had occurred, even though it may be 

0 0 is without ad¬ 

mitting some degree of culpability on his 

own part; but I cannot remember to have 
yet come aoross such a case in the course 
of my experience. In the present instance 
the accused have complicated the matter, 
and damaged their own case, by refusing 
to admit that the affray took place in the 
grove outside the village of Baskop and not 
in front of Sampat’s door, as alleged by the 
latter. 1 hat the prosecution story is so far 
tiue l am quite satisfied on an examination 
of the evidence, and I do not think it 
necessary to labour the point any further. 
By refusing to admit this fact, Sampat has 
made it^ impossible for himself to explain 
to the Court how he came to be brought 
to the grove^ and what was being done to 
him there. This is unfortunate; but I do 
not think it is altogether impossible to arrive 
at a fairly accurate decision. The sum of 
money due from Sampat was a small one 
and it represented an old standing debt. I 
have no doubt that Abdul Raoof felt that 
he could not return to the Tahsil after his 
visit to Baskop, with this small sum un- 
realized, except at the risk of laying him¬ 
self open to not undeserved rebuke. At the 
same time, I find it very difficult to believe 
that Sampat could not have paid the paltry 
sum of Rs. 3 without serious inconvenience 
to himself. \ et it is quite clear upon the 
evidence that he stubbornly refused to do 
so. The only possible explanation of this 
is that there is some substratum of 
truth in Sampat’s story about this supply of 
milk taken from him for the N*ib Tahsil- 
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dar’s camp. In saying this 1 am not throw* 
ing any discredit upcn Abdul Racof himself. 
The most probable explanation is that one 
or other of that officer’s underlings had 
made the task of collecting supplies easier 
for himself by throwing out a suggestion 
that the price of the milk supplied would 
be taken into account in liquidation of the 
debt due. In Abdul Raoof’s own evidence 
there seem to me two details which corro¬ 
borate this view. His statement that he 
induced Sampat to accompany him to the 
grove in order that the accounts might 
be explained to him seems absolutely futile, 
if it is intended to refer to the accounts 
of taqavi advances, seeing that Sampat has 
all along admitted that this particular ad¬ 
vance of Rs. 3 had been made to him and 
had not yet been repaid. It becomes quite 
intelligible if one supposes that it referred 
to the account of milk supplied. There is 
further Abdul Raoof’s statement that the 
villagers who came up from Baskop demanded 
that Sampat should be let off. The average 
villager is shrewd and instructed enough 
about matters which immediately concern 
his daily affairs; and I have no doubt that 
the villagers knew as well as I do that 
the Naib Tahsildar had no power to remit 
a debt due to Government. I think it 
quite probable that Abdul Raoof did not 
.know what had passed in the matter of 
• obtaining supplies of milk for his camp, 
and that he was altogether taken by sur- 
- prise when he realized, on the morning of 
December the 5th, that this small item was 
still outsanding and received a message from 
his subordinate that Sampat was tiatly 
refusing to pay. Examining the evidence 
from this point of view, I have to determine 
first of all, whether it is proved that 
Abdul Raoof was assaulted under such 
circumstances as to bring the case within 
the operation of section 333, Indian Penal 
Code. A public servant does not cease to 
be a private citizen, and the law will take 
cognizance of an assault committed upon 
him, independently altogether of his position 
as a public servant. If, however, it is 
.desired to invoke on his behalf the pro¬ 
visions of sections, 333, Indian Penal Code 
tand other similar sections, it is for the 
prosecution to satisfy the Court that the 
facts of the case were such as to fulfill 


the requirements of those sections. In the 
present case I am content to say that I 
am not so satisfied, and I think the learned 
Sessions Judge, who has otherwise tried 
the case very carefully, has overlooked the 
importance of this point and the significance 
of some portions of the prosecution evidence. 
Without going so far as to hold that it is 
proved by the evidence that Sampat was 
wrongfully confined within the limits of 
the grove at the time when the assault 
upon Abdul Raoof was committed, I find 
it sufficient to say that I am not satisfied 
that the assault was committed in order 
to prevent that officer from discharging 
his duty in collecting this paltry sum of 
Rs. 3, or in order to punish him for attempt¬ 
ing to do so. The immediate cause of 
the assault was in all probability what I 
have suggested, namely, some dispute about 
the supply of milk furnished by Sampat 
to the Naib Tahsildar’s camp. 1 propose to 
set aside the conviction under section 333, 
Indian Penal Code. 

I have now to go on and consider the 
question whether the five appellants whose 
case I am immediately considering have or 
have not been properly convicted of the 
offence of causing grievous hurt under 
section 325, Indian Penal Code, read with 
section 149, Indian Penal Code, in respect 
of the assault committed upon the Naib 
Tahsildar. On facts which I have found it 
is obvious that these five persons, acting 
in concert and v ith a common object, did 
assault Abdul Raoof, Mansab Ali and 
Lakhmir Khan and did between them cause 
grievous hurt to Abdul Raoof. The question 
is whether their action is covered by the 
provisions of the Indian Penal Code relating 
to the right of private defence. In order 
to set up this right it is incumbent upon 
the accused to begin by showing that an 
offence affecting the human body was being 
committed on the person of Sampat at the 
time when the accused persons interfered 
on his behalf. The only offence which can 
reasonably be suggested is that of wrnrgful 
confinement as defined in section 340 of the 
Indian Penal Code. Here the defence find 
themselves entangled in the difficulty wh’ch I 
have already pointed out, namely, that they 
have elected rot to lay the whole of their 
defence truly before the Court and have re* 
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fused to admit that the transactions alleged 
against them took place in the grove where the 
Naib Tabsildar was in camp. I do not deny 
to them the right to make out their defence, 
if they can do so, out of the mouths of 
the prosecution witnesses. In this connec¬ 
tion I am bound to note that two at least 
of the prosecution witnesses, Sheo Mangal 
chaukidar and the witness Bholi, stated 
that, when the villagers came up, they 
were informed that Sampat would not be 
allowed to leave the grove without first 
paying up the sum of Rs. 3 due from him. 
It must be remembered that it is no part 
of the prosecution case that Abdul Raoof 
had arrested Sampat for non-payment of 
the arrears of Government advances and 
from the evidence of Abdul Raoof himself I 
take it that he was not invested with any 
such power of arrest at the same time. 
Although l am prepared to believe from 
the evidence of the witnesses Sheo Mangal 
and Bholi that some such expression as 
that attributed to him was in fact used 
by Abdul Raoof, I think the evidence falls 
short of what w T ould warrant a clear finding 
that Sampat was being wrongfully confined. 
Evidence given as to words used in the 
course of an altercation requires to be 
received with caution and cannot be acted 
upon without some reservation. It is quite 
possible that Abdul Raoof may have used 
some such expression as is suggested and 
that he intended, if possible, to realize 
this small sum before Sampat left the 
spot, without the Court being thereby driven 
to the conclusion that Abdul Raoof was 
holding the man in wrongful confinement. 
Moreover, so far as the question of the 
right of private defence goes, I must say that 
I entirely agree with the learned Sessions 
Judge that, if such right ever came into 
existence in favour of any of the appel¬ 
lants, it was grossly exceeded. If it was 
a mere question of getting Sampat away 
from the grove. I have no doubt that 
the object could have been accomplished 
without inflicting upon Abdul Raoof and 
his two subordinates the long list of 
injuries disclosed by the medical evidence. 
Abdul Raoof himself was undoubtebly 
thrashed after he had been disabled and 
knocked down. I think, therefore, that a 
conviction under sections i47 and 325 read 


with section 149 of the Indian Penal Code 
must be recorded against the appellants 
Sampat, Rim Sumer, Babban, Ram 
Partab and Mata Saran. 

To the appellants Sheo Mangal and 
Manmohan I have decided to extend the 
benefit of the doubt. I think their defence 
evidence i9 sufficient to show that there 
w r as some sort of feud between themselves 
and the qurq auxin , Mahabir Prasad, 
A very curious point in the case is that, 
while an inquiry into this matter was 
pending, Mahabir Prasad, or one of his 
brothers, seems to have invoked the inter¬ 
ference of the Police and caused the houses of 
Sheo Mangal and Manmohan to be searched 
on the allegation thatthey had been concerned 
in a burglary at his house. I should not have 
attached as much weight as I do to this 
defence, if it were not for a very definite 
and glaring discrepancy in the prosecution 
evidence as it affects these two men. They 
were undoubtedly mentioned in the first 
report made by Sheo Mangal chaukidar. 
The latter deposes positively that the 
eight men named by him in that report 
had baen mentioned to him by name by 
Abdul Raoof. On the other hand Abdul 
Raoof deposes that he had never seen Sheo 
Mangal and Manmohan accused before, 
and could not have possibly have given their 
names to any one. This seems to me to be 
true; and I find it difficult to understand why 
Sheo Mangal chaukidar should have as¬ 
serted the contrary. If the implication of 
these two accused persons in the affair was 
perfectly straightforward, and if they are 
really guilty, they have been fortunate in 
escaping by reason of the folly of this 
prosecution witness. On the whole, I am 
inclined to doubt whether they were in 
the village of Baskop on the morning in 
question, or whether, being there, they 
would have taken it upon themselves to 
meddle in this affair. The result is that 
I accept the appeals of Sheo Mangal 
and Manmohan, I set aside the convic¬ 
tions and sentences against these two 
men and I acquit them of the offences 
charged. As they have been released 
on bail it is sufficient for me to direct 
that their sureties be discharged. 

As regards the remaining five appellants, 
I set a,side the conviction under seotiop 
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333 of the Indian Penal Code and in lieu 
thereof record a conviction under sections 
325 and 149 of the Indian Panal Code. 
I affirm the conviction under section 147 of 
the Indian Penal Code against all these five 
men. 

The learned Sessions Judge has passed 
more lenient sentences against Sampat and 
Babban, as compared with the other three, 
and I propose to accept the discrimination 
which he has himself laid down According¬ 
ly, as regards Sampat and Babban, 1 leave 
undisturbed the sentence of three months’ 
rigorous imprisonment passed under section 
147, Indian Penal Code. I record a sentence 
of six months’ rigorous imprisonment under 
sections 325 and 149 of the Indian Panal 
Code and direct that the two sentences 
do run concurrently. As regards Ram 
Sumer, Ram Partab and Mata Saran 
I leave undisturbed the sentences of six 
months’ rigorous imprisonment under section 
147 of the Indian Penal Code and I record 
sentences of rigorous imprisonment for nine 
months each under section 325 read with 
seotion 149 of the Indian Penal Code and 
direct that these sentences do run concur¬ 
rently. These aocused persons must sur¬ 
render to their bail to undergo the unexpired 
portion of their sentences. 


PATNA HIGH COURT. 

References Nos. 2 to 15 of 1917. 

March 12, 1917. 

Present: — Sir Edward Chamier, Kt., 
Chief Justice, Mr. Justice Sharfuddin and 

Mr. Justice Chapman. 

In the matter of TWO PLEADERS. 

Legal Practitioners Act (XVIII of 1879J, s. 14_ 

Professional misconduct — Vakalatnama, acceptance of, 
whether should be endorsed by Pleader acting under its 
authority—Civil Procedure Code (Act V of H08), 0. 
Ill, r. 4 (2) Pleader, appointment of, termination of. 

In miscellaneous proceedings arising out of a suit 
a Pleader is entitled to act on the authority of a 
vnkalatnama obtained by him in the principal suit, 
[p. 329, col. 1.] 

A Pleader ought to endorse his aceptance on the 
valalatnama under which he acts as required by 
the rules of the High Court, and if he does not 
accept the authority in writing, he should not be 
allowed by the Judge to be heard or to act in any 
manner on behalf of the party, [p. 329, col. 1.] 

Under Order III, rule 4 (2), Civil Procedure Code, 
after a Pleader has once been appointed by a party 


his employment cannot be determined except (1) by 
a waiting signed by the client or the Pleader and 
filed in Court with the leave of the Court, or (2) by 
the termination of the proceedings in the suit. 
This rule should be strictly observed, [p. 329, col. 2; 
p. 330, col. 1.] 

Where a Pleader who had been engaged by the 
plaintiff withdrew on behalf of the defendant mouey 
which he knew was rightly payable to the plaint¬ 
iff, and took a conspicuous part as an arbitrator in 
a matter in which he was seriously and personally 
concerned: 


Held, tint he was guilty of serious professional 
misconduct, [p. 331, col. 2.] 

References were made by the District 
Judge, Darbhanga, on the reports of the 
Subordinate Judge, Darbhanga, and the 
Munsif of Samastipore. 


Sir Alt Imam and Messrs. Hasan Imam , KuU 
rant Sahay, Pvrnendu Narayan Sinha , Eajendra 
Prasad, Baidyanath Narayan Sinhi, Murari 
Prasad and Rai Trihhuanath Sahay, for the 
Pleaders. 


Mr. Sultan Ahmad (Government Advocate), 
for the Crown. 

JUDGMENT.—These cases came before us 
upon references made through the District 
Judge of Darbhanga under section 14 of the 
Legal Practitioners Act, 1879. 

Two Pleaders practising at S. are involved. 
Numerous items of misconduct are charged 
against each. The proceedings were originally 
commenced in respect of the majority of the 
items by the Munsif of S. Upon the motion 
of one of the Pleaders the cases were transferred 
to the Subordinate Judge of Darbhangaand a 
report against the two Pleaders was even¬ 
tually submitted by him to the District 
Judge. Thereafter proceedings were com¬ 
menced in respect of a few supplementary 
items by the Munsif. A second enquiry 
was made and a report submitted by him 
to the District Judge. We are not concern¬ 
ed with the question whether the District 
Judge had jurisdiction to transfer the first 
set of proceedings as the learned Counsel who 
appeared for the Pleaders before us waived all 
questions of jurisdiction. 

The Pleader against whom proceedings were 
first initiated is named Girwar Dhar. Ihe 
charges against him fall under three heads. 
Under the first head fall two cases, a rent 
suit and a miscellaneous case in which he 
appeared without a vakalalnavna . Under 
the second head fall a considerable number 



INDIAN OASES. 


329 


Vol. XLf] 

In the matter of two pleaders . 

of oases in which the vakalatnama upon 
which he acted contained no written ac¬ 
ceptance as required by the High Court 
rules. Under the third head fall five cases in 
which he is said to have acted for both parties 
In regard to the first head it is sufficient 
to say that in the miscellaneous case the 
Pleader rightly acted upon the vakalatnama 
whioh he had obtained in the principal 
snit, and in the rent suit the explanation 
that it was' by an oversight that the 
Pleader omitted to obtain a vakalatnama in 
the Ruit which was one of several analogous 
suits may be accepted. He will no doubt 
be more careful in future. 

In regard to the second head there have 
been a considerable number of instances 
in which the Pleader acted upon a vakalat¬ 
nama which contained his name but upon 
which there was no written acceptance as 
required by the High Court rules. Until 
the decision of the Calcutta High Court 
In the matter of Jogesh Chandra Gupta (I) 
there was some difference of opinion as 
to whether a Pleader could appear upon a 
vakalatnama which he had not accepted 
in writing. That decision was published 
in the Calcutta Weekly Notes on the 
24th of January 191G. The appearances 
charged all occurred prior to that date. 
We do not, therefore, think it necessary to do 
more than to express our displeasure at 
the systematic disregard of the rule of 
this Court which requires that the acceptance 
of a vakalatnama should be in writing. 
We concur with the judgment of Richard¬ 
son, J., in the case to which we have 
referred and of Beachcroft, J., in the case of 
Mohesh Chandra Addy v. Panchu Mudali (2). 
We are of opinion that a Pleader who 
does not comply with the rule of this 
Court on the subject of the acceptance of 
vakalatnama should not be permitted by the 
Judge to be heard, or to act in any manner 
on behalf of the party. 

Under the third head there are cases 
in which tlie Pleader has acted for both 
parties. The first case is Rent Suit No. 
1690 of 1912. In this case the Pleader 
appeared for the defendant after the case 

( 1) 33 Iml. Cas. 831; 20 C. W. X. 283; 17 Cr. L. .T. 

191. 

(2) 32 Ind. Cas. 395; 20 C W. X. 287; 23 C. f>. J. 
297; 43 C. 884, 


came back on remand in June 1914. The 
clerk of the plaintiff’s Pleader obtained 
his signature upon the list of the plaintiff’s 
witnesses in attendance on the 9th June 
1915. The Pleader when he discovered 
his mistake on the2lst September 1915 
(the date of hearing) retired with the 
permission of the Court. The second case 
is Title Suit No. 517 of 1914. In this 
case he was Pleader for the plaintiff. He 
signed a written statement on behalf of 
the defendants Nos. 1 to 4 who were 
formal defendants. He did not, however, 
take any part in the preparation of the 
written statement and the defendant’s case 
was in fact in the hands of a Mukhtar. 
The third case is Title Suit No. 55 of 1915. 
Jn this case he was the Pleader for the 
plaintiff, yet on the 16th July 1915 he signed 
the list of witnesses in attendance on behalf 
of the defendants Nos. 1 to 3 the defend¬ 
ants’ Pleader being absent on that day on 
account of illness. He took no other part 
in the case on behalf of the defendants. 
The next case is Miscellaneous Case No. 50 
of 1915. In this case he was one of the 
Pleaders for the decree-holder. On the 5th 
June 1915 in the absence of the Pleader 
for the judgment-debtor he signed a peti¬ 
tion for time in the latter’s behalf, no 
other work was done by him on behalf of 
the judgment debtor. The last oase is 
Title Suit No. 252 of 1915, He was the 
Pleader for the plaintiff and signed 
the plaint. Subsequently he withdrew from 
the plaintiff’s side with the consent of the 
plaintiff and the plaintiff scored through 
his signature in the plaint. Thereafter he 
appeared for the defendant. 

We accept the findings of the Court that 
on none of these occasions was there any 
improper motive but we are of opinion 
that there was very serious carelessness 
which merits our censure and whioh, if 
it continues, will bring the Pleader into 
serious trouble. 

In this connection we desire to advert 
to sub rule 2 of rule 4, Order III of the 
First Schedule of the Code of Civil Pro- 
cedure which requires that after a Pleader 
has been once appointed by a party Ins 
employment cannot be determined except 
(1) by a writing signed by the client or 
the Pleader and tiled in Court with the 
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leave of the Court, or (2) by the termina¬ 
tion of the proceedings in the suit. He 
appears to have thought it sufficient on 
one occasion to obtain the verbal permis¬ 
sion of the Court and upon another to act 
upon the consent of the party without any 
reference to the Court whatever. We 
desire that the rule should be s.rictly observ¬ 
ed in future. 

So far as Girwar Dhur is concerned we 
are of opinion that the Court was quite right 
in bringing the laxity, which prevails in these 
matters to our notice. But, while it has been 
abundantly shown that the Pleader has been 
very reprehensively careless and has syste¬ 
matically disregarded the rules of this Court 
and of the Code of Civil Procedure, we do not 
think it necessary to do more than to 
express our displeasure and to convey a 
warning that on the next occasion it 
will not be possible to take such a lenient 
view as we propose to do in the present 
case. We are of opinion that what we 
have said will operate as a sufficient 
deterrent and that no order of suspension or 
other specific penalty is required. 

We come now to the case of the second 
Pleader. The first group of charges against 
him consists of cases in which he appeared 
for both parties. The first is Miscellaneous 
Case No. 9 of 1902 in which he was 
Pleader for the defendant and yet he 
initialled a petition for time on behalf of 
the plaintiff. The next is an Execution 
Case No. 354 of 1914 in which, after 
appearing for the mortgagee on the date 
of the mortgage decree, he appeared for 
the judgment-debtor in a proceeding for 
the setting aside the sale two years after 
the decree. We accept the finding that 
this was done with the consent of the 
decree holder, but we observe that the 
leave of the Court to retire from the 
employment of the decree-holder was not 
obtained under sub rule 2 of rule 4 above 
referred to. 

The next charge relates to four analogous 
rent suits in which the Pleader accepted 
a vakalatnama on behalf of the plaintiffs 
and some months later accepted a vakalat¬ 
nama on behalf of the defendants. He 
did not, however, do any act for the 
defendants except the signing of a list of 
witnesses in attendance and the signing of 


a petition for time. He received no in¬ 
structions to conduct the case for the 
plaintiffs. It appears to be true that these 
mistakes were made at a time when 
thousands of rent suits were being filed, 
and it was a case of carelessness and not 
impropriety of motive. 

The next case is Rent Suit No. 1345 of 
1914 in which the Pleader had been engaged 
by the defendants and on one day initialled 
a list of witnesses in attendance filed by 
the plaintiff. As soon as he discovered 
his mistake he retired and presented a 
petition in Court for leave to do so. There 
is also a mortgage suit in which the Pleader 
made an application for the deposit of 

the mortgage money on behalf of the mortgagor 
and about a year after was engaged by the 
mortgagee to defend a suit brought by the 
mortgagor for recovery of possession of the 
mortgaged properties but on discovering his 
mistake he retired from the case. There is 
also a Small Cause Court Suit No. 526 of 

1914 in which the Pleader accepted a 

vakalatnama from the plaintiff and there¬ 
after acted for the defendant with the 

consent of the plaintiff and after scoring 
through his signature to the plaintiff’s 
vakalatnama. 

The next oase is Title Suit No. ISO of 

1915 in which the defendant anticipating 

the institution of a suit, had before the 

institution of the suit obtained the Pleader’s 
acceptance on the back of a vakalatnama . 
Twenty days later the Pleader accepted a 
vakalatnama from the plaintiff and signed 
the plaint. Thereafter with the consent of 
the defendant he erased his signature of 
acceptance on the defendant’s vakalatnama . 

The next case is Small Cause Court 
Suit No. 52 of 915 in which the Pleader 
appeared for the defendants Nos. 3 to 9 
and then subsequently withdrew from their 
case and appeared for the defendants Nos. 
1 and 2. The finding, however, is that 
he never did any actual work for the 
defendants Nos. 1 and 2 and obtained no 
instructions from them. 

In Small Caus^ Court Suit No. 701 of 
1915 the Pleader signed a plaint and 
vakalatnama with a list of documents and 
thereafter a vakalatnama on behalf of the 
defendant and a petition for time to file 
the written statement. The written state. 
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ment, and list of witnesses were all signed 
also by the same Pleader. The Pleader’s 
explanation is that he signed the plaintiff’s 
papers by a mistake but there is no sug¬ 
gestion of impropriety of motive. The 
instances to which we have referred indi¬ 
cate gross carelessness which is deserving 
of very severe reprobation. His offence is 
aggravated by the fact that he had received 
a warning from the Court in 1913. His 
carelessness was likely to prejudice the 
interests of his clients and to bring him¬ 
self into serious trouble and this has 
actually resulted in the case against him 
to which I propose now to refer. 

The facts of the case are as 

follows;— 

Leku Singh obtained a mortgage decree 
against Shib Sahai. The mortgaged pro¬ 
perty had been sold in execution of a 
rent decree obtained by a third party 
against Shib Sahai—before the decree was 
executed. After the sale in execution of 
this rent decree there remained in deposit, 
to the credit of t*hib Sahai, the surplus 
sale proceeds. Leku Singh instituted a Title 
Suit No 134 of 1915 for the purpose of en¬ 
forcing his oharge against these surplus sale 
proceeds. The Pleader was engaged. He was 
instructed to move for an attachment before 
judgment but did not carry out his client’s 
instructions. The suit for declaration of 
a oharge on the surplus sale proceeds was 
decreed ex parte on the 15th June 1915. 
On the llth June 1915, only four days 
before the decree, the Pleader accepted a 
t akalatnama from Shib Sahai for the 
purpose of obtaining a payment order in 
respect of the sale proceeds. And, under 
this I'akalatnama, on the very date on 
which his client Leku Singh obtained a 
decree, the Pleader took out the payment- 
order for the surplus sale proceeds standing 
to the credit of Shib Sahai and cashed 
the payment-order at the treasury. On 
the 30th June 1915, the Pleader on behalf 
of Leku Singh applied for execution of 
his decree praying for the bsue of a pay¬ 
ment order. It was then discovered that 
it had already been withdrawn by the Pleader 
himself on behalf of the defendant Shib 
Sahai. Thereafter Leku Singh instituted a 
suit against Shib Sahai to which the Pleader 
was also made a defendant alleging fraud 


and collusion. This suit was settled by 
an arbitration. The Pleader himself took 
a conspicuous part as an arbitrator and 
the arbitration took place in his house. 
It is significant that at the conclusion of 
the Pleader’s examination upon this matter 
in the course of these proceedings he put 
in a petition tendering his resignation from 
practice which resignation he subsequently 
withdrew. It is possible that the Pleader 
throughout these discreditable proceedings 
was not actuated by improper motives but 
the carelessness and disregard of the rules 
of the profession were so gross that it can¬ 
not be overlooked. It was grossly careless 
to permit himself to withdraw on behalf 
of the defendant Shib Sahai money which 
he must have known was rightly payable 
to his client Leku Singh. It is also clear that 
no person who was not content with a very 
low standard of principle would consent as he 
did to take a conspicuous part as an arbi¬ 
trator in a matter in which he was seriously 
and personally concerned. 

We are of opinion that his misconduct 
cannot be condoned. We direct that he be 
suspended for a period of one year, the period 
to commence from the 1st January 1917. 


PUNJAB CHIEF COURT. 

Criminal Revision No. 1494 ok 1916, 
November 13, 1916. 

Present :—Mr. Justice Broadway. 

SARDA R M U HAMM AI)—Complainant 

versus 

NUR MUHAMMAD— Accused. 

Criminal Procedure Code (Act V of 1898^, s. 488— 
Maintenance for son—Past neglect, effect of — Magistrate, 
duty of. 

When an application is made under section 
488, Criminal Procedure Code, by a child, it is 
the duty of the Magistrate to enquiie, first, as 
to whether the child is unable to maintain itself, 
secondly, if the father is in a position to support 
his child, and thirdly whether the father is 
neglecting to maintain his child. Past neglect of 
his duty to support his child may be a cogent 
factor in coming to a finding that at the time of 
the application the father is neglecting or refusing 
to support his ofT-spring. [p. 834, col. 1. j 

'J he object of maintenance proceedings, howevei, 
is not to punish a parent for his past neglect 
but to prevent vagrancy by compelling those who 
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can do so to support those who are unable to 
support themselves and have a moral claim to 
support. If, therefore, a father offers to maintain 
l.is son on condition that he lives with him the 
Magistrate should refrain from passing an order 
against the father until he has had an opportunity 
at. least of proving that the offer is made in good 
failh. [p. 334, col. 2; p. 333, cl. 1.] 

The fact that, in tin; past, lie lias neglected to 
support his son should not Ik* considered as suffi¬ 
cient, by itself, to hold that the offer is not made in 
good faith, [p. 335, col. 1.] 

Man Singh v. Mu.vim mat Dliar man, 18 I\ It. 1894 
Or., followed and explained. 

Musa mmol Mehtao Bibi v. Alla Bakhsh, 17 V. R. 
1885 Cr.; Emperor v. Ayshabai, 8 Bom. L, R. 530; 1 
Cr. L. J. 599; Kangadan Pokkar v. Kayat Bceran 
Kulti , 19 M. 461; 2 Weir 621; 6 Ind. Dec. n. s.) 1027; 
In re Parathy Valappil Mo id eon, 21 Ind. Cas. 469; 14 
M. L. T. 223; 25 M. L. J. 355; (1913) M. W. N. 997; 
14 Cr. L J. 597 and Ma Shire IImyin v. Mg. Po Chit, 
27 Ind. Cas. 841; 16 Cr. L. J. 2i7; 8 L. B R. 105, 
distinguished from. 

Mi Saiv v. S„ 7 Ind. Cai. 460; 11 Cr. L J. 488; 
U. B. R. (1910 I. 1; Mi The in v. Nga Po Nyun, 23 Ind. 
Cas. 486; 7 Bur. L. T. 34; 15 Cr. L. J. 278, dissented 
from. 

Case reported by the Sessions Judge, 
Jullundur, with his No. 188-J, of 25th 
August 1915. 

F ACTS.—The com plainant,Sardar Muham¬ 
mad, a minor, aged about nine years, sued 
his father, Nur Muhammad, accused, for 
maintenance under section 488 of the Code 
of Criminal Procedure. 

Complainant’s mother. Musammat Karm 
Bibi, was divorced by the accused on 
8th September 1908, but was allowed to 
keep her son. The accused married another 
wife by whom he has two daughters. 

The accused denied that he had neglected 
the boy and offered to maintain him if he 
came and lived with him. 

The Magistrate was of opinion that the 
present offer by the accused to maintain 
the complainant was, in view of his past 
behaviour, a mere farce, and consequently 
decided that an order should be passed 
directing the accused to maintain the com¬ 
plainant. 

The accused, on conviction by M. Nazir 
Ahmad, exercising the powers of a Magis¬ 
trate of the first class, in the Jullundur 
District, was directed by order dated 4th 
July 1916, under section 488 of the Criminal 
Procedure Code, to pay a monthly allow- 
ance of Rs. 5 to the complainant till 

he became of age. The order has been 
suspended. 


% 

GROUNDS.— Man Singh v. Musam • 
mat Dharmon (1) shows that it is only 
under very exceptional circumstances that 
a child can refuse to live with his 
father and still claim maintenance. The 
father, in the present case, has doubt¬ 
less neglected his own son in the past. 
There is, however, nothing to show that 
he is inimically disposed towards him. As 
he has only daughters by his second wife, 
he will probably be only loo anxious to 
treat his only son well, and to proteot 
him from the possible jealousy of the step¬ 
mother. 

In the circumstances I report the case 
for the order of the Chief Court, recom¬ 
mending that the order of maintenance be 
set aside. 

Mi. Fazl i Flu**n'n. for the Complainant. 

Mr. Kanwar Narain, for the Accused. 

JUDGMENT.— Musammat Karm Bibi 
was married to Nur Mohammad and by 
him had a son, Sardar Muhammad. 

Nur Muhammad apparently was desirous 
of marrying a second wife—the woman 
he proposed to marry, however, would have 
nothing to do with him so long as Musam- 
mat Karm Bibi lived with him. Nur 
Muhammad thereupon proceeded to divorce 
Musammat Karm Bibi and executed a deed 
of divorce on the 8th September U08. 
In this deed was a clause to the effect 
that the sop, Sardar Muhammad, then 
aged two years was made over to his mother 
who would maintain him. 

The boy from that time lived with his 
mother and was maintained and cared for 
by her and her relatives. Finding them¬ 
selves reduced in their means, an uncle 
of the boy has now applied, on his behalf, 
under section 488, Criminal Procedure 
Code, asking for an order fixing an 
allowance for his maintenance payable by 
Nur Muhammad. 

Nur Muhammad objected to this, and 
urged that he had all along been assisting in 
the maintenance of his son, and that he had 
neither neglected nor refused to support him. 
He finally urged that in any event he 
was willing to support Sardar Muham¬ 
mad so long as he continued to live with 
him. 

The Magistrate after a careful enquiry into 

(1) 18 P, R, I894C r . 
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the allegations made found (*) that since 
the divorce of Musammat Karm Bibi the 
boy has been maintained by his mother, 
without any assistance from Nur Muham¬ 
mad ; (u) that Nur Muhammad is com¬ 
pletely under the influence of his present 
wife, and that it is by no means improb¬ 
able that the boy would be subjected to 
ill-treatment if lie was forced to live with 
his father and step-mother ; and (Hi) that 
the boy is intelligent and does not wish 
to go and live with his father. He dis¬ 
tinguished Man Singh v. Musammat Dhar - 
man (1), Abdulla v. Musammat Zainab 
(2) and Ralli v. Musammat Atti (3), on 
the ground that in this case Nur Muham¬ 
mad renounced his son by a written agree¬ 
ment, and had neglected him deliberately 
ever since, until this application was made, 
and that his present offer to maintain 
him on condition that he came to live with 
him is only made with a view to defeat 
the application. 

He accordingly held that Sardar Muham¬ 
mad was entitled to maintenance while 
living apart from his father, and fixed the 
maintenance at Rs. 5 per mensem pay¬ 
able from the 24th July . 9!G, the date 
of the order. 

Against this order Nur Muhammad pre¬ 
ferred an application to the learned Ses¬ 
sions Judge, Jullundur, under section 438, 
Criminal Procedure Code, and that officer 
has reported the case to this Court with 
the recommendation that the order passed 
by the Magistrate should be set aside. 

The report and recommendation is based 
on Man Smgh v. Musammat Jtharmon (1), 
and the learned Sessions Judge is of opinion 
that although Nur Muhammad had neglect¬ 
ed his son in the past, the son was not 
entitled to claim maintenance while living 
apart from his father. 

He also seems to think that because 
Nur Muhammad has had only daughters 
by his second wife, he is more likely to 
be well disposed to his son, and “to pro¬ 
tect him from the possible jealousy of 
the step mother.” From the above it will 

be seen that the Courts below have consist¬ 
ently found :— 


(-) 5 P. L- K. 1904; 1 Cr. L. J. 39. 
(3) 24 1ml. Cats. 641; 11 6 1\ L p 

B. lUUCr.j 15 Cr. L.J. oM. 





(/). That Nur Muhammad deliberately 
abandoned his son when he was two years 
of age, and made him over to his mother, 

Musammat Karm Bibi, at the time of her 
divorce. 

(u). That ever since then Nur Muhammad 
has neglected to main ain his son. 

Mr. Fazl-i-Hussain has emphasised these 
findings and has contended that the truo 
construction to be placed on section 488 (1), 
Criminal Procedure Code, is that once it 
has been proved that a child has been 
neglected by the father, the Magistrate has 
jurisdiction to pass an order of maintenance 
and that the father cannot oust this jurisdic¬ 
tion by offering to maintain the child if the 
child is made over to him. 

He has referred me to Musammat Mehtab 
Bibi v. Alla Bakhsh (4) and Emperor y. 
Ayshabai (5), but they do not deal with 
the point now under consideration and 
cannot assist in its decision He urged that 

Man Singh y. Musammat Dharmon (1) is bad 
law and that the two rulings cited from the 
Punjab Law Reporter merely follow Man 
Singh v. Musammat Dharmon (1) without 
any discussion of the point at issue. 

Mr. Kanwar Narain, for Nur Muhammad, 
supported the opinion of the learned Ses¬ 
sions Judge and contended that the matter 
is really concluded by the decision of 
this Court referred to above. He has, how¬ 
ever, very fairly and properly drawn my 
attention to certain rulings which seemed 

to support Mr. Fazl-i-Hussain’s conten- 
tion. 

These rulings are Mi Saw v. 8. (6), Mi 
.nem v. Nga Po Xyun (7), Kanyadan 
Pokkary Kayat Beeran Kutti (8), Parathy 
Valappil Moideen, In re (9) and Ma Shire 
limyin y. Mg. Po Chat (10). 

Of these (1), Kariyadan Pokkar y. Kauat 
Beeran Kutti (8), does not afford much assist- 


\ « * • n. i OOO \jr 9 


(5) I, lion, L. K. o.'iG; 1 Cr. L. J. 599. 

(lU10)'l 1 C “ S ‘ 4<i0i U C, ' L ' J ' 4881 D - K. 

27s' 1 23 lll(1, Clls - *86; 7 Bur. L. T. 34; 15 Cr. L.J. 

i??' | 4 ®! i2 ' V .^'' 6 ^ I i6 I, Hl. 14cc. (n. s.) 1027. 
(9) 21 Jmi Cas. 4(59: 14 M. L 'J' 223- M r t 

355; (1913) M.W.N.997; 14 Cr LJ 597 ' 
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ance. That was a case of moplahs , and a 
question arose as to whether the father was 
bound to maintain the children. 

(2) Parathy Valappil Moideen , In re (9), was 
also a case relating to moplahs, and it was 
held that when a child was living with 
his or her ‘ lawful guardian,” section 488 
(4), Criminal Procedure Code, did not 
disentitle him or her to claim mainten¬ 
ance from the father. 

(3) . In Mi Saw v. S. (6) it was held by 
the Judicial Commissioner of Upper Burma 
that “a father cannot justly refuse to maintain 
his children on the plea that they will not live 
with him. If he wishes them to live with him, 
his obvious course is to get an order from 
the proper authority giving him the custody 
of them,” 

(4) . In Mi Thnn v. Nga Po Nynn (7) 
the above case was followed by the same 
Court, though it would seem that it was 
doubtful whether the offer to support the 
child if he would live with the father was 
a bona fide one. 

(5) . Ma Sh've Hmyin v. Mg. Po Chit 
(10) does not afford much assistance as it 
was held that the father was the lawful 
guardian' and that the children had been 
living with him until they had gone on a 
visit to their divorced mother, who appar¬ 
ently had induced them to live with her 
in order that she could claim maintenance 
for them. In these circumstances the 
father was held to be justified in refusing 
to maintain them unless they returned to his 
custody. 

It will be seen from the above decisions 
that the only ones that have an immediate 
bearing on the point under consideration 
are the two Burma decisions; Mi Saw v. 8. 
(6) and Mi Thein v. Nga Po Nyun (7). 
According to these decisions a father is 
bound to support his children in spite of 
their refusal to live with him, but he has 
his remedy inasmuch as he can apply in 
the proper Court to be ' appointed their 
guardian and to have them placed in his 
custody. 

In Man Singh v. Musammat Dharmon 
(1) it was held by Plowden and Roe, 
JJ., that though by the express provisions 
of section 438, Criminal Procedure Code, 
an order of maintenance may be made by 
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a Magistrate in favour of a wife, notwith¬ 
standing an offer by the husband to sup¬ 
port her if she lived with him, there is 
no similar provision as to children. The 
father is, said the learned Judges, within 
his right when he offers, in answer to an 
application by a wife or child, under sec¬ 
tion 488, to maintain them on condition that 
they live with him. When he does that it 
cannot be said that he refuses to maintain 
them.” ' ' v ' 

The decision was, however, based on the 
facts of that particular case and the learned 

4 * 

Judges went on to say at page 65: 

. t r- « 

“We do not say that there may not be 
circumstances which would justify a find¬ 
ing that the father neglects to maintain 
his children, notwithstanding such an offer, 
and an order for separate maintenance, 
notwithstanding that the father offered to 
maintain them if they would live with 
him.” 


And Mr. Fazl i-Hussain contends that 
the Magistrate is right, in the present case, 
in holding that the father’s offer is not a 
bona fide one but merely intended to defeat 
the boy’s application. Man Singh v. Musam¬ 
mat Dharmon (l) was followed in Abdulla 
v. Musammat Zainab (2) and Ralla v. Musam¬ 
mat Atti (3) and in the latter case at 
any rate it cannot be said that Man Singh 
v. Musammit Dharmon■ (l), was not con¬ 
sidered, although it was not elaborately dis¬ 
cussed. 


It seems to me that when an appli¬ 
cation is made under section 488, Criminal 
Procedure Code, by a child, it is the duty 
of the Magistrate to enquire, first , as to 
whether the child is unable to maintain 
itself, secondly , if the father is in a position 
to support his child, and thirdly , whether 
the father is neglecting to maintain his 
child. Past neglect of his duty to support 
his child may be a cogent factor in coming 
to a finding that at the time of the appli¬ 
cation the father is neglecting or refusing 
to support his off spring. 


The object of maintenance proceedings, 
however, is not to punish a parent for his 
past neglect, but to prevent vagrancy by 
compelling those who can do so to support 
those who are unable to support themselves 
and have a moral claim to support. It 
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is the future support of the child by the 
father that has to be considered and en¬ 
sured. If then a father offers to maintain 
his son on condition that he lives with him, 
it seems to me that the Magistrate should 
refrain from passing an order against the 
father, until he has had an opportunity 
at least of proving that bis offer is made in 
good faith. 

The fact that, in the past, he has neg¬ 
lected to support his son should not be 
considered as sufficient, by itself, to hold 
that the offer is not made in good faith. 
That I think is the true construction to 
be placed on Man Singh v. Musammit 
Dharmon (l)and in the face of this decision 
I am not prepared to follow the Burma de¬ 
cisions quoted above. 

Nur Muhammad’s conduct in gettingrid 
of his wife and child in 1908 and his 
reason for so doing may not be commend¬ 
able, but it is quite possible that it was 
then considered by both parents that he 
would be better looked after by the mother 
who undertook to maintain him. There is 
nothing to show that Mnsammat Karm 
Bibi or any one else on behalf of Sardar 
Muhammad ever asked Nur Muhammad 
for assistance until this application was 
filed, and there is no reason why he should 
now be compelled to pay for his son’s 
maintenance while living separately from 
him. 1 he friends of the minor can move 
the proper Courts for an order appointing 
some one, other than Nur Muhammad, 
guardian of the boy, and if they succeed 
they would then be entitled to claim main¬ 
tenance from Nur Muhammad on his behalf. 
In the circumstances I accept the recom¬ 
mendation of the learned Sessions Judge 
and set aside the order of the Magistrate. 

Uevition accepted . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 399 of 1917. 

May 26, 1917. 

Present: —Mr. Justice Piggott. 

TAPTI PRASAD— Applicant 

versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of 1860J, s 304A—Railways 
Act (IX of 1890,1, s. 101 Rash and negligent act caus¬ 
ing death —Station Master giving “line clear ” with 
knowledge that another train is standing in the wag 
of the incoming train — Offence. 

An Assistant Station Master gave a “line clear’ 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand-’ 
ing at a particular point where the passenger train 
might collide with it, but hoping to remove the 
goods train to a siding before the arrival of the 
passenger train. The goods train was not removed 
in time and a collision occurred which was attended 
wi th loss of life: 

Heidi that the Assistant Station Master was 
guilty of a rash and negligent act in giving the “lino 
clear" and was, therefore, punishable under section 
dOt A ol the Penal Code and section 101 of the Pail- 
ways Act. [p. 336, col 2.] 

Criminal revision from an order of the 
Sessions Judge, Allahabad. 

Mr. Satya Chandra Muketje ’, for the Appli- 
cant. 

Mr. U. Male rnsou (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant Tapti Prasad 
was Assistant Station Master at a Railway 
Station called Bharwari. While he was on 
duty a collision took plaoe, within the limits 
of that station between a down passenger 
train and an np goods train. The latter train 
was standing within the station limits but 
beyond the starting signal at the moment 
when Tapti Prasad gave the “ line clear" 
which permitted the passenger train to leave 
the next station on the line. The collision 
which followed was attended with loss of 
life, and the immediate cause of the collision 
was the action of Tapti Prasad in giving the 

line clear” for the passenger train under 
the circumstances stated. In doing so he 
contravened rules laid down for his observ¬ 
ance, both general and special. The 
Magistrate who tried the case has written an 
admirable judgment in which he lias set forth 
all the evidence and discussed it in an 
exceedingly fair and convincing manner. 
He found lapti I rasad guilty and eonvicted 
him under sectmn 304 A of the Indian Penal 
Code and section 101 of the Indian Railways 
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Act IA of 1S90. The convictions were 
affirmed and the appeal of Tapti Prasad was 
dismissed by the learned Sessions Judge. I 
have had to consider in the main two points. 
The less important of the two is a plea as to 
the severity of the sentence. This rests 
mainly upon Tapti Prasad’s assertion that 

t g 

in giving “line clear“ at the moment when he 
did, and under the circumstances in which 
he did, he was acting under direct orders 
received from a superior officer named Dhani 
Ram, the “controller ’ at Allahabad. The 
Magistrate and the Sessions Judge have alike 
pointed out that this plea would in no case 
amount to a complete defence to the charge. 
It has, however, an important bearing on the 
question of sentence, and in view of the 
manner in which the Courts below have 
expressed themselves on the point, I thought 
it incumbent upon me to examine the evi¬ 
dence and to decide whether there was any 
reasonable basis for the plea taken. I am 
quite satisfied that there was not, and that 
the Courts below were right in holding, as 
they did in substance, that Tapti Prasad gave 
the line clear” on his own responsibility and 
without express orders from the controller. 

The other point taken, and the one which 
goes to the root of the case, is that there was 
neither rashness nor negligence in the 

accused’s action, so as to bring it within the 
purview of section 30IA of the Indian Penal 
Code and that there was no disobedience to 
any rule, nor any rash or negligent act on his 
part, to make the provisions of section 101 
of the Railways Act applicable. I am 

satisfied that there was a distinct breach of 
the rules in giving the “line clear” while the 
goods train was standing at the particular 
point where to the accused’s own knowledge 
it was standing. Putting that matter on 
one side, I am also satisfied that the giving 
of the line clear” under the circumstances 
stated was a rash act. The plea to the con¬ 
trary is based upon the fact that the 
approaching passenger train had to run past 
the distant signal of Bharwari Railway 
Station before it could collide with the goods 
train, and that the aforesaid signal was at 
danger.” The collision took place at night 
and it was a foggy night. I mention these 
circumstances rather as explaining how the 
collision occurred, and as bearing on the 
degree of culpability attaching to the ac¬ 


cused’s act, than as material in themselves on 
the question of hw involved. The possibi¬ 
lity of an incoming train passing a danger 
signal, either through some failure in the 
mechanism of the signal itself, or through some 
error or oversight on the part of the driver, 
is a matter which is taken into considera¬ 
tion by the rules, and the interposition of a 
danger signal cannot b3 permitted, with any 
reasonable regird for the safety of the 
travelling public, to relieve an officer in the 
positiou of a Station Master, or Assistant 
Station Master on duty, from the obligation 
of observing strictly the rales laid down on 
the subject of granting or withholding the 
line clear ’, Danger signal or no danger 
signal, it was a rash act on the part of the 
accused to have granted the “line clear * 
under the circumstances stated. It is true 
that when he granted it he hoped that the 
goods train would be safely backed into a 
siding out of the way, before the incoming 
passenger train reached the station limits, 
and that within the time available this 
could have been done. To say this, however, 
i3 only equivalent to saying that the 
accused did not deliberately plot the bring¬ 
ing about of an accident involving imminent 
risk of life to his fellow creatares. In 
taking upon himself the responsibility of 
granting line clear,” when he knew that the 
line was not actually “clear,”- and taking it 
for granted that he would succeed in getting 
the line cleared within the time available, 
he displayed precisely that quality of mind 
which is indicated by the word * rashness.” 

I cannot see my way to interfere either with 
the conviction or the sentence. The applica¬ 
tion is dismissed. 

Application dismissed. 
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PATNA HIGH COURT. 

Letters Patent Appeal No. 44 of 1917. 

July 3, 1917. 

Present :—Sir Edward Chamier, Kt., Chief 
Justice, Mr. Justice Chapman and 
Mr. Justice J«ala Prasad. 

BARA ESTATE, Ltd.—Defendant— 

Appellant 

4 versus 

ANUP CHANDRA —Plaintiff— 

Respondent. 

Letters Patent {Patna)—Order of Single Judge 
remitting issue for trial—Appeal, whether lies — 
Contract prima facie unconscionable — Undue influence 
—Burden of proof. 

There is no right of appeal under the Letters 
Patent against the order of a Single Judge of the 
High Court directing the trial of a certain issue, [p. 
340, col. 2.] 

Where a contract is on the face of it unconscionable 
it is the duty of the party seeking to enforce it 
to prove that the contract was not induced by undue 
influence, [p. 341, col. 1.] 

Letters Patent Appeal from a decision of 

Mr. Justice Atkinson in Second Appeal No. 

2309 of 1915. 

FACTS material to the report will appear 
from the following judgment of 

Atkinson, J.—This second appeal comes 
before me consequential on an order of 
remand made by Mr. Justice Kingsford 
when sitting in this Court alone on the 25th 
of July 1916. This case was pending in 
second appeal before him then from the 
decision of Mr. Scroope, District Judge of 
Muzafferpore, affirming the decree granted by 
the Munsif in favour of the plaintiff. It 
is necessary shortly to state the facts of 
the case. The plaintiff is a raiyat occupying 
a small quantity of land in the District of 
Motihari, and it appears that he was induced 
to enter into a contract with the defendant 
company undertaking to sow sugarcane on 
his lands. He was a tenant of the defend¬ 
ant company, and he alleges that the contract, 
which was made on the 28th of Septem¬ 
ber 1913, was a contract which he was 
induced to execute under circumstances which 
constituted undue influence and coercion in 
point of law; and he alleges that at the 
time he made the contract he was not a 
free agent. It is well to note that he was 
absolutely alone, dealing with the defendant 
company and their servants, and that he had 
no independent legal advice whatsoever: and 
that being a ram of the niyiti class he 
was rmra or leai, having regard to the posi- 

22' ~ 


lion in which he stood towards the defend¬ 
ant company, in an embarrassed position. 
He alleges in paragraph 2 of the plaint 
that on the 26th September 1913 when the 
plaintiff went to the bungalow of the Saheb , 
Bireswar Lai the Munshi of the Factory 
told the Saheb that the plaintiff was not 
willing to pay the damages of sugarcane, 
upon whieh the Sah c b asked the plaintiff 
to make his thumb impression upon stamp¬ 
ed paper; the plaintiff refused to do so, upon 
which the Saheb threatened and chid him 
and said that he would cite the plaintiff’s 
wife and daughter as witnesses on behalf 
of the Choudhury and would call on them to 
attend Court. The plaintiff was then alone 
and the amlas of the Factory and the Saheb 
began to threaten the plaintiff and under 
the undue intluence so exercised the plaintiff 
made his thumb-impression on a blank stamp 
and also on a printed stamp and upon this 
the Saheb released the plaintiff on taking 
Rs. 6 as fine. In paragraph 3 he repeats 
more or less the same allegations and he 
contends that the agreement is not binding 
upon him, as it was executed under circum¬ 
stance which amount in law to undue in¬ 
fluence and coercion. The learned Munsif 
found in favour of the plaintiff and held 
that the contract which had been made by 
the plaintiff with the defendant company 
was a contract executed under circumstances 
of duress and coercion. The learned Judge 
Mr. Scroope on appeal affirmed the decision 
of the Munsif, and Mr. Scroope in the 
last page of his judgment sets out the 
grounds upon which he bases his decision 
in affirming the decree of the primary Court. 
No doubt at the beginning of the last para¬ 
graph of his judgment the learned Judge 
says: As to the circumstances of the exe¬ 

cution of the salt a , I may say at once that 
1 do not believe the plaintiff that Mr. 
MacDonald forced him to execute the satta 
by threats and took Rs. 6 from him.” But 
in my view this by no means disposes of 
the case made by the plaintiff, and I think 
that Mr, Scroope in his judgment gives 
very cogent reasons for holding that the 
plaintiff was under the circumstances of 
this case induced to execute the contract, 
that he did with the defendant company, 
by reason of undue influence. The learned 
Judge says: It is quite probable then that 
the factory servauts took advantage of the 
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plaintiff being in a tight place and their 
master being the president of the punch, to 
threaten the plaintiff and so to get the satta 
out of him. Anyhow having regard to the 
fact that the plaintiff was mixed up in a 
criminal case at the time, that the said 
company was his immediate landlord and 
that its Manager Mr. MacDonald was a 
president cf the punch in the habit of 
dealing with such criminal cases one, must 
hold that the defendant company was in a 
position to dominate the will of the plaintiff 
and that it was in such circumstances that 
the contract was executed.” The learned 
Judge goes on to say: “The relative position 
of the parties then being such, the person 
claiming the benefit of the suttu should be 
able to prove that in point of fact the 
terms are fair and reasonable (section 16, 
Contract Act), which they are not as we have 
seen. I. therefore, think chat the plaintiff, 
especially when he came to Court at the 
earliest possible opportunity, is entitled to 
have the suttu rescinded on the ground of 
undue influence and the decision of the 
learned Munsif in giving him a decree is, 
therefore, correct.” The decision came before 
Mr. Justice Kingsford, and the learned 
Judge remanded the case for re trial on 
Issue No. 3 as originally settled, stating his 

reason for doing so in the following terms:_ 

“Now, I think, it is quite clear that when 
the plaintiff alleged coercion only,, and not 
undue influence, the learned Judge was not 
authorised to find for the plaintiff a case 
which was not the plaintiff’s own.” 


I cannot follow the learned Judge at all 
when he says that in the plaint the case 
put forward on behalf of the plaintiff was not 
undue influence. But even if coercion alone 
was alleged it seems to be quite immaterial 
because, in my opinion, coercion and undue 
influence are really synonymous terms. Lord 
Macnaghten in a case reported as Miller v. 
Grand Trunk Railway Company of Canada (1), 
citing with approval the dictum of Sir James 
Hannen, lays downthat “To be undue influence 
in the eye of the law there must be to sum 
it up in a word coercion.” Therefore I 
cannot see how the ground upon which 
the learned Judge based his order remand¬ 
ing the case for re trial is sustainable. On 

remand the case came before Mr. Sheepshanks 

(1) (1906) A. C. 167; 75 L. J. P. C. 45; 94 L. T. 231; 
22T . L. R. 297. 


for decision at Muzafferpore. That learned 
Judge took a contrary view to that taken 
by Mr. Scroope. The combat between the 
parties before me now is whether or not 
I am bound by the order of remand. The 
defendants contend that I am bound by 
the order of remand made by Mr. Justice 
Kingsford and that Mr. Sheepshank’s deci¬ 
sion disposes of this case. On the other 
hand the plaintiff contends that the whole 
case is open to me, and that I am at 
liberty to consider whether or not the deci¬ 
sion of Mr. Scroope was right in point of 
law. Mr. Scroope had the evidence before 
him, he found as a fact and he agreed 
with the Munsif in finding as a fact that 
the contract made by the plaintiff in favour 
of the defendant company was made under 
circumstances which constituted undue in¬ 
fluence in point of law, and that being 
so, it was not open to the learned Judge 
Mr. Justice Kingsford, when- sitting here in 
July 19 i 6, to remand the case on the 
ground he did, because the finding of the 
Judge was a conclusive finding of fact 
supported by evidence. • It is contended oh 
behalf of the appellants before me - that 
the order of remand is binding upon me 
inasmuch as the decision of Mr. Justice 
Kingsford was an unappealed-frem deoidibri, 
and no appeal having been takeh from it 
I am bound by his order remanding "the 
case. With this argumeht I cannot agree; 
having regard to the meaning to be attach¬ 
ed to the word ‘judgment” in section 10 
of the Letters Patent of this Court. The 
word judgment” as used in section 10 
of the Letters Patent, in my opinion, means 
a final judgment and not a judgment or 
order remanding case for re-trial on a cer¬ 
tain issue. However on the other side it 
is contended that it is open to me to re¬ 
view the order directing the remand and 
several cases have been cited in support 
of that contention. Th9 strongest case 
is the case of Mubarak Husain ' v. Bihari 
(2). That case originally came before Mr. 
Justice Mali mood who remanded the case 
and the finding on remand came before 
Mr. Justice Aikman, who held that the 
reference was unnecessary and he disposed * 
of the appeal on the original findings/ 

It was held on Letters Patent Appeal that 
(2) 16 A. 306; A. W. N. (1894) 97; 8 Ind. Dec, r 
(n. s.) 199. 
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the Judge before whom the appeal sub¬ 
sequently came was competent to disregard 
the findings arrived at on remand. The same 
poiut was taken in the case of East Indian 
Railway Co. v. Changa Khan (3). At page 
1036*, Holm wood and Mallick, JJ., say: **It 
is clear as a matter of principle that after 
there has been a decision of fact in the 
two Courts of Original and first Appellate 
jurisdiction, the High Court cannot enter¬ 
tain a second appeal upon any question 
as to the soundness of the findings of fact by 
the lower Appellate Court.” To the like 
effect I think is the decision of the case of 
Hiatunnessa Bibiv. Kailash Chandra Saha (4). 
At page 262t the Chief Justice gives very 
cogent reasons why the Court should dis¬ 
regard the order of remand made by the 
Judge. In my opinion the judgment of 
Mr. Soroope was quite clear, precise and 
intelligible. It was a judgment warranted 
by the facts, and, therefore, .there was no 
ground for remanding the case. That being 
so, I consider that the order of remand 
is not in any way binding upon me, nor do 
I feel myself bound by the decision of Mr. 
Sheepshanks in this oase given pursuant 
to the order of Mr. Justice Kingsford. 
Accordingly I hold that the order of re¬ 
mand should not have been made. I dis¬ 
allow this appeal with costs of the hear¬ 
ing on remand of the lower Appellate 
Court and the costs in the Munsif’s Court. 

Messrs. P. Kennedy and Saroshi Charan 
Bitter , for the Appellant. 

Messrs. Sushil Madhab Mullick , Mustafa 
Khan , Harnarain Prasad and Sambhu Saran , 
for the Respondent. 

JUDGMENT. 

CfTAMiEK, C. J.—This appeal arises out of 
a suit brought by the respondent to have 
a satla executed by him on September 25th, 
1913, in favour of the appellant set aside, on 
the ground that it was obtained from him 
under what he described in his plaint as 
“dabao najaiz .” The satta binds the respondent 
f )r a period of fifteen years to grow sugar¬ 
cane on 12 cottas of his holding every 
year according to the directions of the 

servants of the appellant. The respondent 

(3) 28 lnd. Cas. 245; 22 C. L. J. 212; 42 C. 888; 19 
C. W. N. 1034. 

(4) 17 lnd. Cas. 224; 16 C. L. J. 259. 

♦ Page of 19 C. W. N.— Ed. 

f Pago of 16 C. L. J.— Ed. 


was to get 3 annas per maund for the 
sugarcane produced and was to receive 
Rs. 30 as taccavi in certain instalments. 
If he failed in any year to cultivate the 
requisite area with sugarcane, he was to 
pay damages at the rate of Rs. 50 per 
bigha. The satta expressly provides that 
the appellant’s servants shall be entitled 
to select the land on which the respondent 
was to grow the sugarcane. The respondent 
in his plaint alleged that there was a dispute 
between him and a pattidar named Jagan 
Choudhuri, that Jagan Choudhuri went to Mr. 
MacDonald, the Manager of the appellant 
company, and that Mr. MacDonald sent for a 
Sub-Inspector of Police, who took the respond¬ 
ent to the Factory and directed him to go to 
the Manager and settle the dispute. The 
respondent accordingly went to the Manager’s 
bungalow. When he arrived there the 
Manager was told by the Munshi of the 
Factory that the respondent was not willing 
to pay damages on account of the sugarcane. 
Thereupon the Manager asked the respond¬ 
ent to put his thumb-impression upon a 
certain stamped paper. The respondent 
refused to do so and thereupon the Manager 
threatened him and said that he would cite 
the respondent’s wife and daughter as wit¬ 
nesses in the case with Jagan Choudhuri. The 
respondent says that he was alone when the 
employees of the Factory and the Manager him¬ 
self threatened him and that it was in that 
state of affairs that he put his thumb-impres¬ 
sion on the printed stamped paper. Ultimately 
the Manager let the respondent go after 
taking Rs. 6 from him as a fine. The 
respondent says that he subsequently learned 
that the stamped paper was in fact satta 
binding him to grow sugarcane on the 
terms above stated. He says that he was 
not willing to sign any such satta hut was 
induced to do so by dabao najaiz ” and 
that if the satta were left outstanding it 
would prejudice him greatly. He, therefore, 
asks that the satta may be set aside. 

The appellant pleaded that the satta 
represented a fair contract and denied all 
the material allegations in the plaint and 
pleadings. The Munsif fixed four issues 
one of which was, “was the satta in suit 
executed by the plaintiff under duress or 
coercion.” The Munsif found in favour 
of the respondent on that issue and 
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decreed the claim. There was an appeal 
to the Court of the District Judge. Mr. 
Scroope, who was presiding in that Court 
at the time, examined the satta and gave 
it as his opinion that it was a “most one¬ 
sided arrangement.’' He declined to accept 
the respondent’s story that he had been 
forced by Mr. MacDonald or his servants 
to execute the satta by means of threats 
but he found that it was proved that just 
before the satta was executed there was a 
criminal case pending against the respondent. 
He points out that Mr. MacDonald himself 
had stated that there was such a case 
and that the Sub-Tnspector of Police had 
visited the Factory in connection with it. 
Mr. Scroope went on to say that in his 
opinion it was probable that the Factory 
servants took advantage of the respondent 
being in a tight place and their master 
being President of the paneh to threaten 
the respondent and so got the satta out of 
him. ‘Anyhow”, said the learned District 
Judge, “having regard to the fact that the 
plaintiff was mixed up in a criminal case 
at the time, that the said company was 
his immediate landlord and that its 
Manager Mr. MacDonald was a president of 
the panch in the habit of dealing with 
such criminal cases one must hold that 
the defendant company was in a position 
to dominate the will of the plaintiff and that 
it was in such circumstances that the satta 
was executed.” In the opinion of the learned 
Judge, the relative position of the parties 
being such as he describes, the appellant 
was bound to show that the terms of the 
satta were fair and reasonable under section 
16 of the Contract Ac r . Mr. Scroope was 
of opinion that there was no proof that the 
terms were fair and reasonable and he 
accordingly dismissed the appeal. 

There was then a second appeal to this 
Court which came before Mr. Justice 
Kingsford. That learned Judge was of 
opinion that a case had been made out for the 
present respondent which had not been put 
forward by him in his plaint and that 
what the Munsif and the District Judge 
should have done was to set themselves to 
enquire whether the respondent had proved 

the allegations contained in the plaint which 

amounted in the opinion of Mr. Justice 
Kingsford to a definite charge of coercion, 
whereas they had disposed of the case as 
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if it was one of undue influence. Mr. 
Justice Kingsford, therefore, directed that the 
record should be returned for a fresh 
finding upon the third issae, which I have 
set out above. The case then came before 
Mr. Sheepshanks. He also was of opinion 
that the circumstances afforded good ground 
for supposing that the execution of the 
satta was not altogether a voluntary one but 
had been induced by pressure of one kind or 
another. He went on to carry out the 
orders of this Court and see whether the 
respondent had proved the allegations made 
by him in his plaint. He came to the 
conclusion that the respondent had not 
proved that the Manager had taken any 
part in obtaining the execution of the 
satta , or had used any threats of the kind 
suggested in the plaint and he, therefore, 
found that the definite case of coercion had 
not been established. 

The case was then returned to this Court 
and it came before Mr. Justice Atkinson. 
That learned Judge was uf opinion that 
the case ought not to have been remanded 
for re trial of the third issue, that the 
findings recorded by Mr. Scroope were 
sufficient and should have been accepted 
and that the appeal should have been 
dismissed. He accordingly disregarded the 
remand order made by Mr. Justice Kings¬ 
ford and accepting the findings recorded 
by Mr. Scroope he dismissed the ap¬ 
peal. 

The case now comes before us as an 
appeal under the Letters Patent. The 
first point taken in appeal was that if 
the respondent was dissatisfied with the 
order of remand made by Mr. Justice 
Kingsford he should have appealed against 
it. In my opinion there was no right of 
appeal under the Letters Patent against 
the order of Mr. Justice Kingsford, which 
was not an order of remand at all but 
merely an order directing the trial of a 
certain issue. The learned Vakil, for the 
appellant, admits that he is unable to pro¬ 
duce any authority to the effect that an ap¬ 
peal could have been maintained against 
the order of Mr. Justice Kingsford. In my 
opinion no appeal could have been filed 
under the Letters Patent and, therefore, 
the question whether the order made by 
Mr. Justice Kingsford was right or wrong 
may ba considered by us. Having heaid 
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the arguments on both sides I have come 
to the eonolusion that the judgment under 
appeal is right and should be affirmed. 
It is true that the respondent made 
oertain definite allegations against the 
Manager of the appellant company and the 
servants of the company, which amounted 
to a charge of coercion as defined in the 
Contract Act, and that he failed to prove 
those allegations, but he also pleaded and 
proved a number of facts and circumstances 
which in the opinion of Mr. Scroope 
brought the case within the purview of 
section 16 of the Contract Act. I agree 
with Mr. Scroope that the facts as found 
show that the manager of the appellant 
oompany was in a position to dominate the 
will of the respondent at the time when 
the Batta was executed. 1 agree with him 
also that the contract is on the face of it 
unconscionable. In my opinion he was right 
iu holding that it was the duty of the 
appellant company to prove that the 
contract was not induced by undue influence. 
The company did not prove this. It is 
suggested that they were misled by the 
terms of the third issue into supposing 
that they had to meet a charge of coercion 
and nothing else. I cannot accept the 
suggestion. The respondent’s case was that 
the execution of the satta had been brought 
about by dab o najaiz ” and he set out the 
whole of the facts which he proposed to 
prove. The appellant company must have 
known that proof of some only of the 
respondent’s allegations would be sufficient 
to require them to show that the execution of 
the Batta had not been obtained by unfair 
means. I would affirm the decision of Mr. 
Justice Atkinson and dismiss this appeal with 
costs. 

Cuapman, J.— I agree. 

Jwala Prasad, J.—I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 181 of 1916. 

April 26, 1917. 

Present: —Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 

PARVATHAMMAL —Petitioner— 

versus 

CHOKALINGA CHETTY— 
Respondent. 

Civil Procedure Code (Act V of 1903), a. 2 (14) — 
“ Order ”, meaning of—Guardians and Wards Act (VIII 
of 1890), ss. 31 (e), 36— Order passed against guardian 
under s. 34 (e) of Act, whether executable. 

Under section 34 (e) of the Guardians and Wards 
Act, the District Court directed the guardian ap¬ 
pointed by Court for the estate of a minor female 
to pay the sum of Rs. 1,600 to the guardian of the 
person of the minor step-daughter of the aforesaid 
minor for her marriage expenses. The money was 
not so paid. The ward attained marjority and ob¬ 
tained possession of the property. The step-daugh. 
ter's guardian applied for execution of the order 
passed by the District Court as a decree of Court: 

Held , that the order was not one contemplated 
by section 2 (14) of the Code of Civil Procedure, and 
could not be executed under the provisions of that 
Code, the proper remedy being by a suit. [p. 342, 
col. 2; p. 343, cols. 1 & 2.] 

Konxma Somakka v. Kodulala Pedda Ramiah , 13 
I ml. Cas. 251; 36 M. 39; 22 M. L. J. 193; (1911) 2 
M. \V. N. 519, followed. 

Petition, under section 115 of Act V 
of 1908, praying the High Court to 
revise the order of the District Court, 
Salem, in Revision Execution Petition No. 

14 of 1914, in I. A. No. 20 of 1908, 

connected with Original Petition No. 28 of 

1906. 

FACTS of the case appear from the 

judgment. 

Mr. T. M. Vedanta )ii (with him Mr. C. Pattabi - 
rama Aiyangar ), for the Appellant.—Theorder 
attaching the minor’s property is illegal; 
it is executed as one passed under the Code 
of Civil Procedure. Under the Guardians 
and Wards Act only orders passed under 
section 36 ( 2 ) of the Act are executable. The 
question is whether this is an order of the 
kind contemplated by the section. Any- 
how this is an order passed against the 
guardian and there is no reason why the 
minor’s property should be attached in 
execution of that order. Komma Somakka 
v. Kodidala Pedda Ramiah (1) clearly lays 


(1) 13 Tnd. Cas. 251; 3f M. 39: 22 M. L. J. 193- 
1911) 2 M. W. N. 519. ? 
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down that such an order cannot be executed 
as a decree. 

A regular application for execution is 
put in as if it was executable under the 
provisions of the Code of Civil Proce¬ 
dure. 

[Srinivasa Aiyangar, J.—But suppose 
the Court passes an order that such money 
must come out of the minor’s estate, the 
attachment of the minor’s property in exe¬ 
cution of that order would not be illegal.] 

Mr. T, R. Ramachandra Aiyar (with him 
Mr. T. R. Krishnasu'ami Aiyar), for the Re¬ 
spondent.—The only question before the 
Court is whether an order passed under 
section 34 of the Act is executable as an 
order passed under section 36 (2). This 
is an order against the estate, and as such 
executable by the Court under the proce¬ 
dure prescribed by the Code of Civil Pro- 
oedure. The question is whether it is 
an order contemplated by section 36 (2) 
of the Act. - 

t . • 

[Skiniyasa Aiyangar, J.—How is it exe¬ 
cutable as an order passed under the 
Code of Civil Procedure ? The definition 
of order in section 2 (14) of the Code refers 
only to orders passed adjudicating the rights 

of parties, and has no reference to orders 
of this kind.] 

JUDGMENT. 

Spencer, J.—One Anganna Chetti had 
three wives. At his death he left surviv¬ 
ing him a daughter by his first wife, 
named Thayammal, and Parvathammah 
his third wife. Application was made to 
the District Court of Salem to appoint a 
guardian for the estate of Parvathammah 
As the result of a razinami put in by 
the contending parties, it was arranged that 
Chokkalinga Chetti should be guardian of 
Thayammal. Subsequently Gurunatha Chetti 
was appointed by Court guardian of 
the person and property of the minor 
Parvathammah he being her own father. 
In 1908 an application was made to the 
Court to allot a sum of money for the 
marriage expenses of the minor Thayammal 
The District Judge, after considering all 
the circumstances of the case, fixed 
Rs. 1,600 as a proper sum to be paid out 


of the estate for the said marriage, and, 
on appeal to this Court, the order was 
confirmed. Parvathammal has now attain¬ 
ed majority and her guardian Gurunatha 
Chetti has been discharged. Chokkalinga 
Chetti now seeks to have the order, direct¬ 
ing the minor’s guardian to pay Rs. 1,600 
for the marriage expenses of Thayammal, 
executed under the Civil Procedure Code 
by attachment and sale of the property 
of Parvathammal and the District Judge 
has made an order accordingly. 

Objection has been taken in appeal that 
the Court was not competent to pass an 
order of this kind, as though it was an 
order passed between parties in execution 
orders passed under the Guardians and 
Wards Act, being by way of administra¬ 
tive directions to the guardian. 

Under section 34 of the Guardian and 
Wards Act, a guardian may apply, for 
the maintenance, education and advancement 
of the ward and of such persons as are 
dependent on him, and for the celebration 
of ceremonies to which the ward or any 
of the persons dependent on him may be 
a party, such portion of the income of 
the property of the ward as the Court may 
direot to be employed for that purpose. 
But this Act contains no provision for 
the execution of such orders as decrees of 
the Court. It is, however, sought to 
justify the District Judge’s order by a 
reference to section 36, Civil Procedure 
Code. That section says: “The provisions 
of this Code relating to the execution of 
decrees shall, so far as they are applicable, 
be deemed to apply to the execution cf 
orders” and an “order” has been defined 
in section 2 (14) of the Civil Procedure 
Code as ‘the formal expression of any 
decision of a Civil Court which is not a 
decree”. I do not think that the order 
passed by the District Judge in 190S was 
such an order as is contemplated in this 
section. Moreover the order was one 
intended to be obeyed by the guardian 
appointed by the Court and to relate to 
the property of the minor who was a 
ward of Court. There is now no guardian 
and no minor. It is, therefore, not possible 
to execute it against Parvathammal, who 
has now become a major, without allowing 
her an opportunity to contest the order in 
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her own right. In Romma Somakka v. 
Kodidala Pedda Ramiah (1), to which 
I was a party, it was pointed out by 
Abdur Rahim, J., that the Guardians and 
Wards Act does not provide any machinery 
for deciding upon and enforcing claims 
of third parties for or against a ward, as 
those are left to be regulated by ordinary 
proceedings by suits. 

We decided that an order purporting to 
he made under the Guardians and Wards 
Act could not be enforcpd as a decree 
passed in a suit. 

Secondly , an attempt has been made to 
justify the order by relying on the fact that 
notice was given to Parvathammal of the 
application and that she did not object 
that the Court had no jurisdiction. In 
Romma Somakki v. Kodidala Pedda Ramiah 
(1) that point also was considered, but 
there the respondent’s Pleader did not 
attempt to argue that, if the Court did 
make an order without jurisdiction alto¬ 
gether, any waiver of objection or consent 
on the part of a party would make it vaWd. 
I am clearly of opinion that if there is 
an intitial absence of jurisdiction, the con¬ 
duct of the parties cannot validate an 
order passed without such jurisdiction. 

Lastly , it is suggested that justice does 
not require the order to be set aside, 
that it is an order held by three Courts 
to be a fair one, and, therefore, that we 
should not interfere in revision. In the 
previous proceedings, Parvathammal was 
represented by her guardian Gurunatha 
Chetti, who has since been discharged. 
She has had no opportunity of raising any 
contention as to her personal liability to 
pay the sum now sought to be recovered, 
the order in that case being one of the 
nature of a direction to the guardian ap¬ 
pointed by Court. It is thus an open ques¬ 
tion whether Parathammal should justly be 
made to pay the sum. 

I, therefore, consider that the order 
under appeal was one that the Court was 
not competent to pass and it should be set 
aside with costs here and in the lower 
Court. 

Srinivasa Aiyangar, J.—I agree. The 
facts of the oase have been fully stated in 
the judgment just delivered. The order that 


was passed in favour of Chokkalinga 
Chetti on behalf of the minor girl Thayam- 
mal in the guardianship matter of Par- 
vathammal was in these terms: I accordingly 
direct that the respondent (i.e., Gurunatha 
Chetti) pay this amount (viz., Rs. 1,600) 
to the petitioner (i\e., Chokkalinga Chetti)”. 
This order was passed under section 34, 
clause (e), of the Guardians and Wards 
Act, under which a Court may direct- a 
guardian to apply the income of the pro¬ 
perty or if the Court so directs the whole 
of the property for, among other things, 
the celebration of the ceremonies of any 
person who is dependent on a ward. This 
is in the nature of a direction to the 
guardian, over whom the Court has con¬ 
trol, to pay a certain sum of money out 
of the funds of the minor in discharge of 
the liability of the minor’s estate. If 
this is obeyed by the guardian, that would 
be so far as between himself and the 
minor a good payment, and to that extent 
the guardian will be discharged of his 
liability to account for that sum. But 
this does not, in my opinion, give any 
right to the person, to whom the money is 
directed to be paid, to euforce it as if there 
was a decree in his favour. The order, as 
a matter of fact, does not purport to ad¬ 
judicate upon the relative claims of the 
minor and the person who seeks to enforce 
the liability against the minor’s estate. If, 
for example, a person calling himself a 
creditor of the minor’s estate applies to 
the Court for a direction to the guardian 
to discharge that debt, and if on enquiry, 
the Court comes to the conclusion that the 
liability is subsisting, and the debt is 
payable out of the minor’s estate, and 
makes an order to pay that debt, still I 
conceive that the minor would be entitled 
to challenge the order or the amount of 
debt so directed to be paid. That is the 
nature of the order and I think there was 
nothing to execute. It was quite compe¬ 
tent to the person in whose favour this 
order was made to go to the Court which 
had jurisdiction in the guardianship matter 
and ask for a direction that the guardian 
should pay the money or the income of 
the minor’s estate in his hands into Court 
and if he gets such an ord >r, the Court 
will be competent to pay the money on 
behalf of the guardian or of the minor tq 
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the person so entitled. But I do not 
think that this so-called order can be exe¬ 
cuted as if it was a decree. In this case, 
as has been pointed out, the guardian has 
been discharged and the minor has been 
allowed to take possession of her pro¬ 
perty. 

One argument which was advanced by 
Mr. Krishnaswami Ayyar is that at the 
time the guardian was discharged, in view 
apparently of some objection by the guardian 
with reference to this order for pay. 
ment of Rs. 1,6C0 which he had not 
obeyed, there was an undertaking by 
Parvathamraal who had then attained 
majority that she would pay this sum. 
That undertaking evidently was given in 
order that the guardian may be free from 
all liability with reference to this matter. 
But that, to my mind, does not, by itself, 
impose any liability on the minor, for it is 
not shown that that undertaking was given 
to or that agreement was made with 
Chokkalinga Chetti on behalf of Thayara- 
mal. 

The next objection taken is, there having 
been notice to Parvatharamal of an appli¬ 
cation made to execute this order and 
there having been an order for attachment, 
that order is res judicata and binding on 
her. But it is clear that she is entitled to 
raise the question that the order cannot be 
executed at all, in that it is not an order 
within the meaning of section 36, Civil 
Procedure Code. I do not think there 
is any substance in the contention, and 
further it was quite open to the Court 
which previously passed the order, on 
objection made at a later stage, to vacate 
the previous order, if it came to the con- 
elusion that that order was ultra vires , as I 
think it was in this case. 

I do not wish to add anything with 

regard to the last contention of the learned 

Pleader, viz., that in this case we ought not 

to interfere in the interests of justice, for 

we do not know whether the order directing 

Rs. 1,600 to be paid out of the minor’s 
estate is just or unjust. 

Fetition alloue i % 

V.R.P. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2137 of 1916. 

June 20, 1917. 

Present :—Mr. Justice Broadway. 

AMAR NATH and another—Plaintiffs _ 

Appellants 

versus 

RAGHPAT RAI— Defendant— Respondent. 

Guardians and Wards Act (VIII oj 1890^, *. 41 (4) 

Older ol discharge of guardian , not in express terms , 
effect of—Civil suit, whether barred. 

An order of discharge under section 41 (4) of the 
Guardians and Wards Act, in order to bar a civil 
suit by the minor against the guardian for rendition 
of accounts, must be in express terms, and not by 
implication, [p. 345, col. 2.J 

Second appeal from the decree of the Dis¬ 
trict Judge, Jullundur, dated the 16th 
February 1916, affirming that of the Munsif, 
1st class, Jullundur, dated the 16th Feb- 
ruary 1915, dismissing the claim. 

Bakhshi Tele Chand , for the Appellants. 

Rai Sahib La la Moti So gar and Lala Rup 
Chand , for the Respondent. 

JUDGMENT.—The facts of the case out 
of whioh this appeal has arisen are these: — 

(u) On 2njl June 1908 Raghpat Rai 
was appointed guardian under Act VIII 
of 1890 of the person and property of Amar 
Nath, his brother Maharaj and their sisters. 
He rendered annual accounts of his steward¬ 
ship and these accounts were duly audited 
at the instance of the Court and passed. 
The accounts to the end of 31st May 1913 
were so audited by Lala Bishen Das, 
Munsif, and passed by the Court cn 4th 
September 1913. 

(h) On 6th May 1914 Amar Nath 
attained majority and on 21st May 1914 
applied to the Court, asking for the property 
to be made over to h^m, and on 22nd May 
1914 an order was issued to Raghpat Rai 
to do so. On ^ 5th May 1914 a receipt 
by Amar Nath was filed relating to certain 
jewellery and moveable property, which 
had been made over to him. On 11th June 
1914 Amar Nath filed a receipt in Court 
of what he had received, but stated that he 
desired to check the accounts, and an order 
was accordingly passed giving Amar Nath 
one month within whioh to examine the 
accounts. 

(r) On 16th June 1914 Raghpat Rai 
pul an application, to the effect that the 
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receipt filed by Amar Nath was cot in order, 
and on 23rd June 1914 Amar Nath filed 
an application in Court objecting to the 
accounts and though no specific allegation 
of fraud or misappropriation was made, the 
general tenor of this application is indicative 
of a suggestion of bad faith on the part 
of the guardian in his dealings with the 
property in his charge. 

(d) On 27th July 1914 Raghpat Rai 
gave a copy of the accounts to Amar Nath, 
who was directed to examine them and raise 
any objections he wished to raise by 31st 
July 1914, on which date Amar Nath failed 
to put an appearance, whereupon the Court 
passed the following order in vernacular: — 

Raghpat Rai hazir Amar Nath hazir 
nahin. Raghpat Rai naqul bahiyat Amar 
Nath ko de chuka hai aur kul jaidad bhi 
hawala Amar Nath kar di hai. Lihaza 
Muqaddama dakhil daftar howe” 

(e) On the 26th August 1914 Amar 
Nath again filed an application similar in 
effect to that filed by him on the 23rd of 
June and explaining his absence on 31st 
July 1914 as due to his having fallen ill. 
Upon this application the District Judge, 
on Sth October 1914, recorded an order in 
vernacular to the effect that the order passed 
by his predecessor quoted above on 31st 
July 1914 was an order discharging the 
guardian and that, therefore, no further 
enquiry could be made under Act VIII of 
1890, but suggesting that a civil suit might 
lie. 

Instead of taking any further action 
under Act VIII of 1890 Amar Nath 
instituted the present suit on 30th Novem¬ 
ber 1914 against Raghpat Rai for rendi¬ 
tion of accounts and in the plaint alleged 
fraud, specifying three distinct acts. 
The learned Munsif dismissed the suit on 
a preliminary point, the issue being 

whether the suit in its present form does not 
li ??” The learned Munsif held that the 
order, dated 31st July 1914, was an order 
discharging the guardian and that, therefore, 
the plaintiff cculd not claim rendition of 
accounts. He also held that the suit could 
only lie on the ground of fraud, when such 
fraud is discovered after the guardian 
has been discharged, but that in the 
present case the plaintiff had not discovered 
any fraud subsequent to 31st July 1914. 


On appeal by Amar Nath to the District 
Judge the decision of the learned Munsif 
was upheld, whereupon Amar Nath has 
preferred this second appeal through Mr. 
Tek Ohand, and I have heard Mr. Moti 
Sagar on behalf of Raghpat Rai. 

Mr. Tek Chand’s contention was that 
section 41 (4) of Act VJII of 1890 re¬ 
quired that an order of discharge should be 
expressly made and in support of this 
contention referred me to Nabaduipa Chandra 
Shaha v. Jugol Dasi Dassya (1), Kaniz 
Fatima v. Sajiad Ilosain (2) and Nobu 
Bepari v. Sheikh Mahomed (3). He also 
urged that the acts of fraud as stated in 
the plaint were as a matter of fact discovered 
by bis client subsequent to 31st July 1914. 

In reply Mr. Moti Sagar urged that 
although in order was passed declaring 
the guardian to be discharged in express words, 
the Courts below have rightly construed 
the order of 31st July 1914, which was 
tantamount to an order of discharge. He 
laid stress on the faot that the respondent 
had been filing annual accounts which 
had been duly passed and also referred to 
the faot that the appellant, since his coming 
of age, had been making certain allegations 
or insinuations against the correctness of the 
accounts and, therefore, when he failed to 
appear on 31st July 1914, the Court must 
clearly have intended to discharge the 
guardian from his liability to render accounts. 

Section 41 (4) of^ Act VI11 of 1890 is 
to the effect that when a guardian has 
delivered the property or accounts as required 
by the Court, the Court may declare him 
to be discharged from his liability save as 
regards any fraud which may subsequently 
be discovered.” It seems to me that the 
proper interpretation of these words is 
that the Court should expressly make the 
declaration therein contemplated. This 
declaration is of considerable importance, 
as by it the guardian is relieved of his 
liability to render acoounts to his former 
ward and, therefore, suoh an order, it is 
obvious, is of extreme importance to the 
parties concerned. 

The author-ties cited by Mr. Tek Chand 
are in point. In Kamz Fatima v. Sajiad 

M) 7 hid. Cns. 214; 15 O. L. T. 5? 

(2i 34 C. 211. 

(3) G C. VV. N. 207, 
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Hosain (2) a Division Bench held that an 
order of discharge under section 41 (4) must 
be expressly made. This case was followed 
in Nabadwipa Chandra Shah i v. Jugol T)asi 
D assy a (1) by a Division Bench of the 
Calcutta High Court, which held that an 
order under the section in question must be 
in express terms, and not by implication. In 
these circumstances I am of opinion that the 
decisions of the Courts below are erroneous 
and that the order of 31st July 1914 cannot 
be regarded as an order of discharge passed 
under section 41 (4) of Act VIII of 1890. 
The suit, therefore, lay and the respondent is 
liable to render accounts. 

In this view of the case it is not 
necessary for me to discuss the second 
point argued at the Bar relating to the 
discovery of fraud subsequent to an order 
of discharge. I accordingly accept this 
appeal and remand the case under Order 
XLI, rule 23, Civil Procedure Code, to 
the Primary Court for disposal of the other 
issues in the case. The st mp on appeal to 
this Court will be refunded. Other costs 
will be oosts in the cause. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Stamp Reference in First Civil Appeal 

No. 364 ok 1915. 

March 5, 1917. 

Present: — Mr. Justice Tudball. 

LALTA PRASAD and others— 
Defendants—Appellants 

versus 

SHhORAJ SINGH and others — 
Plaintiffs Respondents. 

Appeal—Court.fee—Mortgage — Redemption suit— 
Preliminary decree declaring plaintiff's riolii to redeem 

appeal against—Decree on accounts, appeal against _ 

Consolidation of appeals. 

In a redemption suit the defendant denied the 
plaintiff’s right to redeem and also challenged the 
amount on which redemption was sought. The 
Court held that the plaintiff had the right to re¬ 
deem and directed that accounts be taken. 
Defendant appealed against this decree, and the 
Trial Court in the meantime went into the accounts 
and found a certain sum to be due. The defendant 
again appealed, claiming a higher sum: 

Held, that the two appeals should be consolidated 
and considered as one and that the full amount of 
Court-fee should be realised as if the two appeals 
were one appeal, [p. 346, col. 2.] 


Mr. P. A. Banerii (with him the Hon’ble 
Dr. Tej Bahadur Sapru) % for the Appellants. 

JUDGMENT. — {February 15 th, 1917.)_ 

The facts of this case may be briefly stated as 
follows. The plaintiff-respondent brought 
a suit for redemption of a mortgage. The 
suit was resisted by the present appellant, 
who denied the plaintiff’s right to redeem 
and also challenged the amount on which 
redemption was sought. The Court below 
held that the plaintiff had the right to redeem 
and directed that the accounts be taken. The 
defendant appealed against that decree. He 
paid the necessary Court-fees and the appeal 
was admitted. The Court below has now gone 
into the accounts and has found a sum of 
about Rs. 37,000 to he due The defend¬ 
ant has again appealed and he claims a 
sum of about Rs. 51,000. He has filed 
his appeal on a two-rupee stamp. The 
office reports that the Court-fee is the 
ad valorem fee on the value of the appeal. 
The only argument before me is that the 
appellant has had to appeal once against 
the preliminary decree, that it was the fault 
of the Court below in passing this pre¬ 
liminary decree in two parts and that he 
ought not to be penalized thereby and 
made to pay Court-fees a second time. 
The first appeal filed is now pending, and, 
in my opinion, the two appeals should be 
considered as one and full amount of 
Court-fee realized as if the two appeals were 
one appeal. The amount which the Court 
below has found to be due to the sub¬ 
mortgagee is a sura of R?. 85,322. The 

Court has ordered that the amount due 
from the mortgagor shall be devoted first 
of all to l he satisfaction of the sub mort¬ 
gage. It is obvious that • if the sum 

found due to the sub-mortgagee has been 
correctly ascertained, the amount payable by 
the mortgagor, even if the appeal succeeds as 
to the amount, will not satisfy the sub-mort¬ 
gage. Therefore in calculating the value 
of the appeal the sum which has been 
found to be due to the sub-mortgagee 
must not he taken into consideration. The 
office will calculate the fee payable on the 
appeal as if the two appeals were one. 
The sum already paid will be deducted 
and the balance only will be recoverable. 
Let tlie office submit a report on this 
basis. When the amount is ascertained, J 
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will fix the time within which the deficiency 
should be made good. 


FINAL JUDGMENT.—By my order, dated 
the 15th February of 1917, this appeal and the 
earlier appeal (F»*A. No. 364 of 1915) have 
been consolidated into one appeal. The valua¬ 
tion of the appeal to this Court must be taken 
to be Rs. 61,000, and on that valuation 
a Court-fee of Rs. 1,250 must be paid. A 
Court-fee ofRs. 1,035 having been paid in 
the earlier appeal, and of Rs. 2 on this 
appeal, total Rs. 1,037, there is a deficiency 
of Rs. 213, payable by defendants-appel- 
lants in this Court. Let the deficiency be 
received, if paid, within six weeks. 

Order accordingly. 


PUNJAB CHIEF COURT. 

Second Civil Appeals Nos. 1894 and 1895 

of 1915. 

April 4, 1916. 

Present'. —Mr. Justice LeRossignol. 
D1WAN CHAND — Plaintiff—Appellant 

versus 

IMAM DIN AND OTHERS—DEFENDANTS— 

Respondents 

and 

DIWAN CHAND— Plaintiff—Appellant 

versus 

HARI CHAND and others—Defendants— 

Respondents. 

Custom—Alienation by widow of her husband's pro¬ 
perty — Reversioner’s right, extent of—Transfer of right 
to stranger, whether permissible —Transferee of right, 
locus standi of—Contract Act (IX of 1872), s. 23. 

A reversioner’s right to contest an alienation or 
sale by a widow of her husband’s property for want 
of necessity or otherwise is a personal one; and its 
transfer to n stranger, whether it is made in her life¬ 
time or after her death, is both illegal and opposed 
to public policy as stimulating gambling in litiga¬ 
tion. Consequently the transferee of such a right 
has no locus standi to maintain a suit for recovering 
the alienated property, on the ground that the aliena¬ 
tion is an unauthorized one. [p. 348, col. 1. 

Jawala Sahai v. Ram Singh, 2 Ind. Cas. 954; J33 1*. 
L. R. 1909; 67 P. R. 1909; 98 P. W. R. 1909 and Dcbi 
Dayal Sahoo v. Bhan Pertap Singh, 31 C. 433 at p. 439; 
8C. W. N. 408, followed. 

Second appeals from the decree of thp 
District Judge, Jhelum, dated the 31st 
March 1915, affirming those of the Mnnsif, 
first Class, Jhelum, dated tlie 21st December 
1912, dismissing the suit-. 


FACTS appear from the following judg¬ 
ment of the District Judge: — 

“This appeal and the cognate Appeals 
Nos. 112 and 113 of 1913 may all con¬ 
veniently be disposed of in a single judg¬ 
ment. 

‘’All three are suits by the same plaint¬ 
iff as vendee to obtain possession of, the 
property sold to him by the same vendor 
in all three oases, which property he is 
obstructed in taking possession of not by 
his vendors, but by third persons on various 
pretexts. According to the plaintiff the 
property in each case belonged to one Amir 
Chand, who was succeeded by his widow 
Maya Devi, and it was after Maya Devi’s 
death that the plaintiff acquired the pro¬ 
perties from Amir Chand’s reversioners, 
Musammat Nihal Devi and Hari Chand. 

“The plaintiff is a Pleader, not indeed 
practising in Jhelum, close to which place 
the three properties are situate, but he 
is the son of a Pleader practising in Jhelum, 
who has indeed oonductsd these cases for him, 
and, as lie has in one case, No. 113 of 1913, 
bought in the face of a Will executed 
by Musammat Maya Devi in favour of her 
nephew, Mana Singh, and in the other two 
oases in the face of alienation by Musammat 
Maya Devi during her lifetime, it is difficult 
to come to any other conclusion than that an 
enterprising Pleader has been deliberately 
purchasing mere litigation. The unpleasant 
and disquieting feelings aroused by these 
three cases are intensified by the ex¬ 
traordinarily large proportion of the pur¬ 
chase-money which in each case is said 
to have been paid at home Thus in one 
of the three cases Rs. 460 out of Rs. 700 
was paid at home ; in another Rs. 600 out 
of Rs. 800; and in the third Rs. 1,250 
out of Rs. 1,500. I find it impossible in 
these circumstances to believe that there 
have been any honest and genuine trans¬ 
actions of sale, and I accordingly dismiss 
all three appeals with costs.” 

Mr. Qokal Chand Narung, for the Appel¬ 
lants. 

Mr. Duni C and and Mr. Nihal Chand 
Mehra , for Mr. Qanpat Rai, for tire Respond¬ 
ents, in Appeal No. 1894. 

Bala I Ink a m (Viand, for the Respondents, 
in Appeal No. 1 895. 
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JUDGMENT. 

In Apeeal No. 1895 of 1915. 

The District Judge’s judgment in these 

cases is not very satisfactory, but as all neoes- 

sary materials for a final judgment are on the 

record and appellant has been given full 

opportunity for argument, I can dispose of 
them at once. 

The case was one for possession of land 

brought by the son of a Pleader, who 

alleged he had purchased their rights in 

the land from the collaterals of a widow. 

The widow’s vendees were third parties and 

the widow was dead when the collaterals 

conveyed such rights as they had to the 
plaintiff. 

The first Court found that the land had 

been acquired by the widow herself and 

that she had sold to her vendees for neces¬ 
sity. 

The District Judge dismissed the appeal 

on the ground that the sale to the plaintiff 

by the collaterals was a very fishy transaction 

and he could not believe that any sale had 
in fact taken place. 

Thus finding is challenged in appeal before 
me and as the vendors admitted the sale, the 
nndirg cannot be upheld. 

Appellant contends that the cases should 
be remanded for a decision on the merits. 

f cannot a d°Pt this course, for the plaint¬ 
iff a case on the face of it is unmaintain- 
able. Until the sales by the widow are set 

aside the collaterals have no inheritance, all 

they have at the best is a right to sue for 

possession on the ground that the sales were 
not for necessity. 

But 8 uch a right is not tiar.sferable, 
wheth e r in the lifetime or after the death 
of the widow. Jawala Sahai v. Bam Singh 
U! is a case exactly in point, which I 
have great satisfaction in following. 

Again, it is obvious that the transaction 

between plaintiff and the collaterals was a 
speculative affair and even if Jawala Sahai 

1'\A am t u ln9 - i dld not ap P*y- I should 
hold, Allowing Deli Dayal Sahoo v. Bhan 

Pertap Singh (2), that the sale was opposed 

to public policy as stimulating gambling i n 
litigation. 6 


For these reasons I refuse to' interfere and 
dismiss the appeal with costs. 

In Appeal No. 1894 op 1915. 

The appeal is dismissed with costs. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Orler No. 121 op 1916 

April 19, 1917. 

Present: Mr. Justice Richardson and 
Mr. Justice Walmsley. 

BISWANATH BHATTACHARJEE- 

i>ECK EE-HOLDER—APPELLANT 

versus 

SAaMESWAR SARMA BARUAH_ 


O) 2 Ind. Ca*. 954: 133 P. L. R 1000- 
1909; 98 P. w. R. 1909. ’ 

(2) 31 C. 433 at, p. 439; 8 C. W. N. 408. 


67 P. R 


JlJ DU ME NT- LECTOR— RESPONDENT. 

Decree, construction of - Interest, right of creditor to 
appropriate payment towards-Contract Art (IX of 
lbl2),s. 60, applicululity of, to decrees. 

An instalment decree made in a suit upon a 
hand-note ran as follows: “It is ordered that the 

R 8 9 asa I n the plai,,tiff the sum ° f 

its. /,888-8-0 with interest thereon at the rate of 12 
per cent, per annum * * The amount decreed * * 
to be paid in yearly instalments of Rs. 600 payable 
on July 15th each year * # # #y> 

Held, that under the decree interest was payable 
yearly and for the purpose of the decree the year 

must be taken to end on the 14th July, and that the 

plaintiff was, therefore, at liberty, in the absence of 
any express or implied appropriation by the judg¬ 
ment-debtor, to appropriate, out of each payment as it 
was made, a sum sufficient to satisfy the interest 
due at the date of the payment towards the satis¬ 
faction of the interest and to credit the balance 

col 1 j° Wa,ds the P rin cipal. [p. 349, col. 2; p. 3£0, 

In the absence of any appropriation by the debtor, 

it is open to the creditor to apply the payments 

made by the debtor in the first instance towards the 

r lte ^?« fc an<1 the balance °nly towards the principal, 
[p. 349, col. 2; p. 350, col. 1.] 

There is no reason why this rule should not 
appiy to a decree when there is an express profi- 
sion for the payment of interest in the decree, 
whether the decree be an instalment decree or a 
decree of an ordinary kind. [p. 350, col. 2.] 

If money is paid by a debtor when there is interest 
due to the creditor, unless the contract or decree 
provides to the contrary or the money is otherwise 
specially appropriated by the debtor, the creditor 
has a right to pay himself his interest, [p. 350, col. 

2; p. 351, col. 1.] 

When interest is payable under an express stipula¬ 
tion or provision, the interest becomes a debt ac¬ 
cessory to the principal debt and section 60 of the 
Contract Act is applicable, [p. 351, col. 1.1 

Appeal against the order of the District * 

Judge, ^ssam Valley Districts, dated the 

4lh March 1916, affirming that of the 


Vol. XLI] 


INDIAN OASES. 


34& 


BISWANATH BBATTACHARJEE V. SAME3WAR SARMA. 


Subordinate Judge, Sib3agar, dated the 6th 
September 1915. 

FACTS of the case appear from the 
judgment, 

Babu Nit iih G fun Ira Lihiri (with him 
Babu N. C. Bardalai ), for the Appellant.— 
The judgment-debtor applied for a certi¬ 
ficate of full satisfaction of the judgment- 
debt decree! agiinst him on *21st Deeeraber 
1903. The decree holder opposed the appli¬ 
cation on the ground that a certain sura was 
still due. 

The point for determination in this appeal 
is the interpretation of the decree of the 
2Lst December 1908, which ordered the 
judgment-debtor to pay to the plaintiff decree- 
holder the sum of R*. 2,838 8 0 with interest 
thereon at the rate of 12 per cent, per 
annum with costs of the suit, the amount 
decreed with costs to be paid in yearly 
instalments of R*. 600 payable on July 15th 
each year. According to the terms of the 
decree the annual amount of interest 
decreed ought first to be deducted out of 
the amount paid and the balance should 
then be applied towards the principal debt. 
Section 60 of the Contract Act is applicable 
here. See Goo r oo Dons Dutt v. Ooma Churn 
Boy (1), Bamundoss Mookerjea v. Omeish 
Chunder Raee (2), Luchmeswar Sing Bahadur 
V. Syad Lutf Alt Khan (3), Maharaja oj 
Benares v. Har Narain Singh (4). 

Babu Narendra Kumar Bose , for the 
Respondent.—The authorities cited in support 
of the case for the appellant had reference 
only to the practice as it existed then. 
The basis of the decree-holder’s calculation 
would give rise to compound interest which 
he is not entitled to get under the terms 
of the decree. The plaintiff must allocate 
the whole of each periodical payment to 
principal only, and this is clear if the 
judgment and decree are read together. 

JUDGMENT. 

Richardson, J.—The case as it seems to 
me is really a simple one. It relates to 
an instalment decree, dated the 21st Decem¬ 
ber 1908. The decree is founded on a judg¬ 
ment in these terms : — 

(1) 22 VV. R. 523. 

(2) <i M. I. A. 289; 1 Sur. 1\ C. J. 542; 19 E. R. 10K. 

(3) 8 B. L. R. 110 at p. 112; 2 Sar. P. C. J. 700; 2 
Suth. P. C. J. 461, 

(4) 28 A. 25; A W. N. (1905) 167; 2 A- L. J. 565. 


“Defendant admits the claim but prays 
for an order to pay by instalments. Plaint¬ 
iff will get a decree with costs for the 
amount claimed to be paid in yearly instalments 
of Rs. 60 J (six hundred) payable on July 15th 
each year with interest at 12 per cent. 
In default of any instalment the whole 
amount will be payable.” 

The decree itself runs as follows : — 

It is ordered that the defendant do pay 
to the plaintiff the sum of Rs, 2,888-8 0 
with interest thereon at the rate of 12 
per cent, prr annum , with the costs of 
the suit. 

The amount decreed with costs to be 
paid in yearly instalment of Rs. 600 (six 
hundred) payable on July 15th each year. In 
default of any instalment the whole amount 
will be payable.” 

Inthedecree the words underlined (italicis¬ 
ed) are printed and it may be that the printed 
form of which use was nude is not as 
suitable for an instalment decree or fora 
decree of the ordinary kind. But reading 
the judgment and the decree together the 
meaning seems clear. The amount decreed 
excluding the costs is Rs. 2,888-8-0 
with interest at 12 per cent, per annum. 
The decree makes it clear that the interest 
is payable yearly and for the present 
purpose the year must be taken to end on the 
14th July. No doubt the payment of interest 
on interest is not directed, but on every 
15th July the decree holder became en¬ 
titled to the interest accrued due on 
the amount of his claim or the balance of 
that amount. 

The judgment-debtor regularly paid 
Rs. 600 and the question is now one of 
accounting. The judgment debtor did not 
expressly or impliedly appropriate these 
payments to principal. The plaintiff, therefore, 
contends that he was at liberty to appro¬ 
priate out of each payment as it was made 
sufficient to satisfy the interest due at 
the date of the payment, and to credit 
the balance only to principal. The judg¬ 
ment-debtor, on the other hand, contends 
that tha plaintiff was obliged to allocate 
the whole of each periodical payment to 
principal and to take nothing for interest 
so long as there was any principal due. 
So far as I can see there is nothing in 
the decree which eutitles the defendant to 
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have the account taken on that footing. 
Interest was expressly made payable by 
the decree. The amount decreed comprised 
the principal debt and the debt annually 
due on account of interest. On general 
principles, in the absence at any rate of 
any appropriation by the debtor, it was 
open to the creditor to divide each sum 
of Rs. 600 between principal and interest, 
as he did, and to make up his account 
accordingly. 

In other words the case falls within 
the general rule which the Courts have 
long recognised. It is usual,” said the 
Sadar Diwani Adalat in 1827 \_Goverdhun 
Das v. War is Ali (5)], “till the whole amount 
of interest is paid to carry any sums 
received to the account of interest and not 
of principal.” The case was cited before 
the Privy Council in Bamundoss Moukerjea v. 
Uineish Chunder Raee (2). Judgment was 
delivered by Sir William Maule who said 
this:—“Their Lordships during the argument 
in this case intimated their opinion on the 
main question, namely, whether the pay¬ 
ments made should be ascribed exclusively 

i ^ _ ■ 

to principal, and no part of them to interest: 
expressing their opinion that the course 
adopted was the ordinary one, and that 
the construction of this instrument is one 
which does ,hq point out any other, namely, 
that the payments' should be applied in 
the first instance to interest, and to principal 

^ ^ J t • • 

only so far as those payments exceed the 
interest due. That is the main point in 
question and their Lordships entertained 
no doubt at all about it.” The rule was 
again applied by the Privy Council in 
Luchmeswar Sing Bahadur v. Syad Lutf Ali 
Khan (3). The head-note is as follows :— 
“Where payment was made upon a bond, 
the amount paid being less than the interest 
due, held the payment ought to go to 
reduce the amount of interest due, and 
the creditor in a suit upon the bond was 
entitled to a decree for the principal 
and balance of interest up to date of 
decree.” The report states that when the 
appeal was opened, their Lordships intimated 
that unless the learned Counsel could satisfy 
them that there had been an appropriation 
at the time of payment to the payment 
of the principal, the creditor had a right 

(5) 4 Select Reports 330; 7 Iud. Dec. (o, s.) 24(j. 


to consider it as a payment on account 
of the interest. It seems to have been 
argued (as it has been argued before us 
in the preseot case) that the result of 
adopting the rule was virtually to allow 
the creditor compound instead of simple 
interest. Their Lordships delivered a short 
judgment but took occasion expressly to ob¬ 
serve that “there has been no calculation: so 
as to give compound interest.” Reference 
may also be made to the decision of Sir 
William Markby and Romesh Chunder Mitra, 
JJ., in Gooroo Doss Dutt v. Ooma Churn Roy 
(1) and to the decision of the Allahabad 
High Court in Maharaja of Benares v. Har 
Narain Singh (4). The rule is so well 
established that but for the respect due to the 
Courts below and to my learned brother, I 
should hardly have thought it necessary to 
cite authority at all. -♦.« ■ rw 

Most of the cases relate to bonds contain¬ 
ing an express stipulation for the payment of 
interest, but in Gooroo Butt's, case (1) the rule 
was applied ’ to payments on account of a 
decretal debtv* Nor is there any reason why 
the rule should not apply when there is an 
express provision for the payment of interest 
in a decree, whether the decree be an in¬ 
stalment decree or a decree of the ordinary 
kind, Take for 'instance a decree for 
Rs. •1,000 with interest at 5 per cent.-p©** 
annum. If at the end of a year a sum of 
Rs. ICO is realized the judgment-debtor would 
be entitled to appropriate ^Rs. hdJfor the 
interest due. •<; ' ■ • V 

As to the argument that the rule virtually 
allows compound interest, it may be that 
when the amounts paid oh account are regu¬ 
larly paid and are always sufficient to satisfy 
the interest due, so that the interest is never 
in arrears, the result as regards the total 
amount paid is the same as allowing com¬ 
pound interest, or as though the instalments 
paid were credited to principal and the in¬ 
terest due were added to principal. But this 
would not always be so. For instance, if 
nothing be paid on a debt carrying simple 
interest for two years, the interest due for 
the first year would not be added to principal, 
so, too, if the amount paid on account be less 
than the interest due, the balance of the in¬ 
terest would not be added to principal. The 
point is that when the money is paid there 
is interest due to the creditor and unless the 
contract or decree provides to the contrary # 
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or the money is otherwise specially appropriat¬ 
ed by the debtor, the creditor has a right 
to pay himself his interest. 

The principle underlying the rule appears 
to be this, that when interest is payable under 
an express stipulation or provision, the in¬ 
terest becomes a debt accessory to the principal 
debt and section 60 of the Contract Act is 
applicable (Pollock and Mulla’s Indian Con- 
tract Act, 2nd Edition, page 260). 

One poiut remains. On the 28th July 1909, 
the decree-holder Hied an application praying 
that the decree may be amended in con¬ 
formity with the judgment.” The applica¬ 
tion does not state in what respect the decree 
was not in conformity with the judgment. 
The judgment-debtor presented a counter¬ 
petition, in paragraph 4 of which he stated 
that if the Court passes orders for pay¬ 
ment of interest on the whole sum decreed 
along with the instalment of Rs. 600, the 
defendant will not be in a position to pay 
the same, and if the defendant in that case 
fails to pay the kut % the plaintiff, no doubt, 
will not let him off easily.” The learned 
Subordinate Judge before whom the matter 
came contented himself with saying that he 
was not inclined to amend the decree as too 
much time had elapsed. It is suggested that 
what the decree-holder asked for by way of 
amendment was a direction that the judg- 
ment-debtor should pay on each 15th July 
not only the sum of Rs. 600 but also the 
interest due to date, and that this request 
showed that he meant* to allocate each pay¬ 
ment of Rs. 600 in its entirety to principal. 
In my opinion no such declaration of inten¬ 
tion can be extracted from the petitions and 
the order of the Subordinate Judge. The 
fact, if it he a fact, that plaintiff wanted the 
instalments increased from Rs. 600 to Rs. 600 
and interest due is no proof of any intention 
on his part, if he received instalments of 
Us. 600 only, to allocate the whole to princi¬ 
pal. 

1 he Courts below decided in favour of the 
defendant. It may be that their sympathy 
was with him but for the reasons indicated 
their orders should, in my opinion, be dis¬ 
charged. The certificate of full satisfaction 
of the decretal debt granted by the first 
Court must be set aside and an order drawn 
up stating the amount still due on the basis 
above indicated. 


As regards costs, I do not myself see any 
reason for departing from the usual rule, but 
as my learned brother thinks differently, I 
do not press the point. The appeal will, 
therefore, be allowed without costs. 

Walmsley, J.—This appeal has caused 
me much difficulty, and if it were neces¬ 
sary to state a general rule as to the 
manner of calculating interest on an ordinary 
decree for money, I fear I could not agree 
with my learned brother. The case of 
Gooroo Doss Dutt v. Ooma Churn Roy (1) 
deals with the question, but with all 
deference to the learned Judges, I doubt 
whether their statement “of the rule usually 
adopted in this country” is correct at the 
present day. Moreover, I think that a 
method of calculation which has the prac¬ 
tical effect of allowing compound interest 
cannot be distinguished from compound 
interest, and should be acknowledged as 
such. 

In the present case, however, the plaint 
and the written statement with the judg- 
ment passed thereon, supplemented by the 
decree-holder’s petition for amendment with 
the debtor’s petition in reply, make it 
plain that the arrangement between the 
parties was that the amount due under 
the decree should continue to bear interest 
at the rate stipulated in the handnote 
in the same manner as if the debt were 
still due under the * handnote and ‘not 
under the decree, and that the only 
relief granted to the debtor was that he 
should pay off the debt in regular in¬ 
stalments, instead of becoming liable 
immediately to execution proceedings for 
the entire amount due under the decree, 
There is no uncertainty about the manner 
in which, by custom and authority, in¬ 
terest would be calculated under the hand- 
note. I, therefore, agree that the appeals 
should be allowed, but without any order 
as to costs. 

Appeal allowed. 
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KHUSHALl RAM t\ GOKCL (3BAND, 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1349 of 1915. 

May 26, 1917. 

Present :—Mr. Justice Tudball and 
Mr Justice Ratique. 

KHUSHALl RAM —Defendant—Appellant 

versus 

GOKUL CHAND— Plaintiff — Respondent. 

Civil Procedure Code (Act V of 1908J, s. 20 (c)— 
Cause of action — .Jurisdiction —Decree obtained by 
fraud , suit to set aside. 

Defendant fraudulently obtained a decree in the 
Court of the Second Munsif of Sirajgang in Lower 
Bengal, and having got the decree transferred 
for execution to Agra, put it into execution and 
caused the plaintiff to be arrested. The latter 
thereupon brought a suit at Agra for a declaration 
that the decree obtained bv the defendant was a 
nullity and for damages on account of loss of 
reputation and for physical and mental pain: 

Held , that the Agra Courts had jurisdiction to 
entertain the suit, inasmuch as a material portion 
of the plaintiff’s cause of action had accrued to 
him at Agra. [p. 352, col. 2.] 

Umrao Sinqk v. Harcleo , 29 A. 418; A. W. N. (1907) 
112; 4 A. L. J. 392: Dau Dial v. Manna Lai , 24 Ind. 
Cas. 978; 12 A. L. J. 955; 36 A. 564, distinguished. 

Second appeal from a decree of the 
District Judge, Agra. 

The Hon’ble Dr. Tpj Bahadur Sapru (with 
him Messrs. J. M. Banerji and Bhagwati 
Shankar), for the Appellant. 

Mr. Uma Shankar Bajpai (for Mr. S. K. 
Dor), for the Respondent. 

JUDGMENT.—This is a defendant’s 
appeal. The facts found by the Court below 
are that the defendant fraudulently obtained 
a decree in Suit No. 1445 of 1913 in the 
Court of the Second Munsif of Sirajganj, 
District Pabna, in Lower Bengal; that he bad 
the decree transferred for execution to the 
district of Agra in these Provinces, and 
that he there put it into execution 
and caused the plaintiff to be arrested. 
The plaintiff on these facts asked for the 
following reliefs— first, that it might be 
declared that the Decree No. 1445 of 1913 
passed by the Court of the Second Munsif 
of Sirajganj, District Pabna, is fraudulent 
and null and void and has been given 
without jurisdiction and power and that it 
is ineffectual as against the plaintiff; secondly, 
that a perpetual injunction may be issued 
prohibiting and restraining the defendant 
from taking out execution of the said 
decree as against the person of the plaintiff 


and his property situate within the jurisdic¬ 
tion of this Court, and that the security, 
which the plaintiff was required to furnish 
at the time of his arrest in execution of 
the said decree, should be cancelled; thirdly, 
that the sum of Rs. 200 as damages on 
account of loss of reputation and physical 
and mental pain, together with future interest, 
may be awarded against the defendant. 

The Court below has decreed the plaintiff’s 
claim and has awarded the sum of Rs. 100 
as damages against the present appellant. 
The plea taken before us is that the Courts 
below had no jurisdiction to entertain the 
suit. Reliance has been placed on two 
decisions of this Court, one in Umrao Singh 
v. Hardeo (1) and the other in Dau Dial v. 
Munna Lai (2). Both these cases are easily 
distinguishable from the present case. In 
neither of these cases did the defendant go 
further than to obtain a fraudulent decree 
in Calcutta. In the case of Dau Dial v. 
Munna Lai (2), to which judgment one of us 
was a party, the facts were clearly held to 
be distinguishable from those of the case 
of Banke Beliari Lai v. Pokhe Bam (3). In 
this latter case it was pointed out that not 
only hadthedecreebeenobtained fraudulently 
but that further steps had been taken and 
property had been attached in execution of 
the decree in Cawnpore. This was also 
the case in Jawahir v. Ntki Bam (4). In 
both these two latter cases it was held that 
the Courts in these Provinces had jurisdiction 
to entertain the suit, arid in the present case 
it is quite clear that a material portion of 
the plaintiff’s cause of action accrued to him 
in these Provinces. It is here that the 
decree was executed and he was arrested. 
Quoting from the decision in Dau Dial v. 
Munna Lai (2), **A plaintiff’s cause of action 
consists of every fact which it would be 
necessary for the plaintiff to prove, if 
traversed, in order to support his right to 
the judgment of the Court.” One of the 
material facts the plaintiff in the present 
case would have had to prove, if it had 
been denied, w’as the execution of the decree 
and his arrest thereafter within the jurisdic¬ 
tion of the Court. We have no hesitation 

(1) 29 A. 418; A. W. N. (1907) 112; 4 A. L. J. ?92. 

(2) 24 Ind. Cas. 978; 12 A. L. J. 955? 36 A. 564. 

(3) 25 A. 48; A. W. N. (1902) 179. 

(4) 28 Ind. Cas. 502; 13 A. L. J. 190; 37 A. 189. 


INDIAN OASES. 


353 


Voi. XLIJ 

SYEDUNNESSA KHATUN V. AMIRUDDI. 
whatsoever in holding that the facts and the 

circumstance? of the present case clearly go 
to show that part of the plaintiff’s cause of 
action arose in these Provinces and that the 
Courts below had jurisdiction to entertain 
the suit. They had jurisdiction to declare 
that the deoree was fraudulent and null 
and void as agaiust the plaintiff. They had 
jurisdiction to giant a perpetual injunction 
which he demanded and to decree the damages 
which they found he had suffered. In our 
opinion there is no force in this appeal. We, 
therefore, dismiss it with costs, 

A ppe a l dis m issed. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 137 of 1915. 

April 23, 1917. 

Present: Justice Sir Asutosh Mookerjee, Kt. 

and Mr. Justice Beachcroft. 

SYEDUNNESSA KHATUN-Plaintiff— 

Appellant 

versus 

AMIRUDDI AND ANOTHER—DEFENDANTS_ 

Respondents. 

j ^ U } e f!' cc -- Decr ^'holder ceasing to be sole land. 

lot d } at Ume o, sale , effect of-Execution.sale , effect 

A Tenancy Act 

fflpC. VIII of 1886), Chap. XIV—Precedent, value of. 

a l0ga C ’, ffect ° f ai1 oxe °ation sale should 
depend upon the status of the decree-holder at the 

time proceedings for sale are taken by the Court 
dt his instance, [p. 357, cols. 1 & 2 

™T. a i an( ] lord decree-holder continues to be 
“ ° lan f dIor , d at date of hi, application for 

ar lan U r‘i T CC T ^ 01 ' rent > a,ld * n his character 
for landlord decree-holder takes the necessary steps 

will °n, t le . defaultlu £ under-tenuro in conform- 
y with the statutory provisions in Chapter XIV 

of the Bengal Tenancy Act, the effect of the exccu- 
taon sale is to pass the nnder-tem.ro, and not 
merely the right, title and interest of the tenant, 

, , / purchaser, even though the deereu-holder has 
ost his interest partially or entirely as landlord before 
th ® aotuai sale. [p. 357, col. 2.] 

t\J h ette'Tof l JUdicia .‘ ° pinion 0,1 th<! question of 
interast nfa f u h i, Ce , S8 ° tl0n ’ Partial or entire, of the 
L- ion of d ‘° r ; 1 0,1 hi8 right to enforce reali- 

Tndor the ° f r6 , nt by sal ° of the tenancy 

undo, the special procedure of Chapter XIV of the 

SRL" -*-*■ G- »«■ «"■ •. p- 

iiJprVn?f UaSOOfa i UdiciaI Pronouncement must he 
understood as spoken in reference to the fads 

faci:. r i.r * liraited * 
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Appeal against the decree of Mr. 

Justice Mullick, dated the 30th July 1915 

in Appeal from Appellate Deoree No. 1666 
of 1914. 

FACTS material will appear from the 
following judgment of 

Mullick, J.~ There were three under-tenures, 
namely, Osat Taluq xNaba Kishore, Howla 
Chandra Shekhar and Howla Haranath, the 
proprietors of which were the Guhas, In 
1290 B. S. the Guhas mortgaged to one 
Raj Kumar half of the Osat Taluq and 
half of the Howla Chandra Shekhar. By 
a kobala, dated the 15th Ohait 1295 B. S., 
they then sold their proprietary interest 
to the plaintiff and on the same date 
executed a dar-mirash kabuliyat in her 
favour. On the 18th Magli 1296 B. S being 
unable to pay the dues on the mortgage 
of 1290, they executed a kistbandi in favour 
of Raj Kumar. Raj Kumar sued upon 
his mortgage on 13th Falgoon 1303, and 
obtained a decree on the 10th November 
1897, corresponding to 24th Kartick 1304 
B. S. In 190b the plaintiff sued the Guhas 
for arrears of rent in respect of the dar- 
mtrash and after realising some money in 
execution, eventually brought the tenure to 
sale on the 15th February 1905 and pur- 
chased it herself. It appears, however, 
that the sale in execution of Raj Kumar’s 
mortgage-decree was held on the 20th 
January 1909, and that, at this sale, ~the 
Barisal Loan Company purchased one of 

the properties, namely, the half of Howla 
Chandra Shekhar. 

In Suit No. 268, out of whioh arises the 
Seoond Appeal No. 1460 of 1914, the plaint¬ 
iff sues the defendant Ratan Khan for 
khos possession after annulment of in 
cumbrances, which are alleged to consist 
of a Nun Osat Howla and an Osat Howla 
oreated by the darmirashdars, the Guhas 
and described in Khewuls Nos. 56 and 58 of 
the recent Cadastral Survey Record 

In Suit No 269, out of which arises the 
Second Appeal No. 1667 of 1914, the same 
prayer is d.rected against the defendant 
Aswim Kumar in respect of two under- 
tennres-Osat Howla Mathura Nath and 
Osat Howla Chandra Kumar as described in 
hhew'Us Noe bl and 73 in the Survey Record. 

tlf>"s;' l " l "» ~ out which arises 
the Second Appeal No. 1666 of 1914 

the defendant is Amiruddi and the under’ 
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tenure is a Nim Osat Howla as described 
in khewat No 57. 

I shall take up these cases separately. 

Suits Nos. 268 and 269. 

In these suits, the Court below has found 
that owing to the non-service of notices 
the plaintiff is only entitled to rent. In 
second appeal, it is now urged that the 
plaintiff has no title and that the whole 
suit shall be dismissed, because the kobala 
of 1295 by the Guhas in favour of the 
plaintiff was not duly registered within 
the meaning of the Registration Act, in¬ 
asmuch as no part of the property was 
situated within the Sub-Registry of Barisal 
where it was registered. Now the kobala 
alleges that one of the properties, namely, 
the Osat Taluq Naba Kishore, is situated 
within the jurisdiction of the Sub-Registry 
of Barisal. The view that the Courts below 
appeared to have taken is this that although 
there was some evidence to show that, 
at the time of the Thakbust Survey, 
no part of the lakheraj 03at was situated 
within the Sub-Registry of Barisal, yet 
from other circumstances it is proved that 
a different state of affairs existed at the 
time of registration. In my opinion, this 
is a finding of fact which cannot be 
reversed iu second appeal. Further, there 
is a clear finding in the judgment of the 
learned Subordinate Judge to the effect 
that the plaintiff has been in possession 
for twelve years since the execution of the 
kobala . It is urged that there is no find¬ 
ing that there has been twelve years’ conti¬ 
nuous possession. In my opinion, taking the 
judgment of the learned Subordinate Judge 
together with the judgment of the learned 
Munsif which it affirms, there can be no 
doubt that it has been found by both the 
Courts that the plaintiff had been in con¬ 
tinuous possession since her purchase. The 
defects, therefore, if any, with regard to 
the registration, have been cured. I also 
notice that there was 3n admission in the 
kobala executed by the defendants in favour 
of the dar-mirash ijaradar of the Guhas of 
he title of the plaintiff by purchase. It 
is submitted before me that that admission 
ws made inadvertently. It is, however, 
an item of evidence and the Courts below 
were entitled to draw an inference from 
it. The title of the plaintiff, therefore, 


being found, the decree of the learned 
Subordinate Judge is correct. Appeals Nos. 
1460 and 1667 of 1914 will, therefore, be 
dismissed. As nobody appears for the re¬ 
spondents, there will be no order of costs. 

Suit No. 270. 

In this suit the only point in addi¬ 
tion to that relating to registration 
already dealt with above is whether at 
the time of her purchase at the auction- 
sale the plaintiff had the 16-annas interest 
in the property. It is established that 
the Loan Company had purchased the 
half share of the Howla Chandra Shekhar 
at the mortgage sale on the 20ch January 
190'.. Therefore, on the 15th February 
1909, when the plaintiff brought the dar - 
mirjsh tenures to sale, the plaintiff was 
not the 16 annas landlord in respect of 
those properties. Therefore according to 
the ruling of the Privy Council in Arthur 
Henry Forbes v. Maharaj Bahadur Singh (1) 
the plaintiff was not the purchaser in execu¬ 
tion of rent-decree. This ruling of the Privy 
Council, as I understand it, overrules the deci¬ 
sion of the Full Bench in Khetra Pal Singh 
v. Kritarthamoyi Dassi (2), upon which 
both the lower Courts have relied. The 
decree of the learned Subordinate Judge 
will be set aside and the plaintiff will get 
a declaration of her title in respect of 
her share. The appeal is, therefore, decreed 
with costs, although the respondents do not 
appear. 

Mr. A. K. Fuzlul Hug (with him Babu 
Kali Prosonno Piplai ), for the Appellant.— 
The present case is on all fours with the 
Full Bench case of Khetra Pal Singh v. 
Kritarthamoyi Dassi (2). The Privy Council 
decision in the case of Arthur Henry Forbes 
v. Maharaj Bahadur Singh (l) has not 
overruled the Full Bench case. The facts 
of the Privy Council case are entirely differ¬ 
ent from the facts of this case and also of the 
Full Bench case. There may be found some 
observations in the Privy Council judgment 
which might seem to be against my conten¬ 
tion. But what the Privy Council actually 
decided does not, in any way, go against 

(1) 23 Ind. Cas. 632; 18 C. W. N. 747; 41 C. 926; 15 
M. L. T. 380; (1914) M. \V. N. 397; 12 A. L. J. 652; 27 
M. L. J. 4; 1 L. W. 1059 (P. C.). 

(2) 33 C. 566; 10 C. W. N. 517; 3 C. L. J. 470. 
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my case. It holds that unless a decree-holder 
continues to be the sole landlord at the time 
when he applies for execution of the decree 
for rent, the sale of the tenure that takes 
place cannot be a sale under the Bengal 
Tenancy Act. But in this case, what are the 
acts? The interest of the landlord remained 
vested in the decree holder at the time when 
application was made for execution of the 
rent-decree by the sale of the tenure. All 
the steps necessary to be taken for execution 
of the rent-deoree had been taken by the 
decree-holder while he retained the character 
of a sole landlord. The mere fact that at the 
time of the actual sale, the decree-holder 
ceased to be the landlord cannot prevent the 
sale from being one under the Bengal 

enaney Act. After the application for 
sale, what remained to be done was the 
mere mechanical duty of the Court 
Ofnoers to sell the tenure by auction. As 
the decree-holder was the landlord at 
the time he applied for sale of the tenure 
in execution of his rent-decree, and as he 
intended to sell the tenure under the Bengal 
Tenancy Act, the entire tenure passed by the 
sale and not merely the right, title and 
interest of the tenant. 

Babu Abinash Chandra Guha , for the 
Respondents.—This case is governed by the 
Privy Council case of Arthur Henry Forbes v. 
Makar a} Bahadur Singk ( 1 ), which has over¬ 
ruled the decision in the Full Bench case of 
Khe tr a Pal Singh v Kritarthamoyi Dassi 
( 2 ). The Privy Council decision has the effect 
of restoring the case of Hem Chunder Bhunjo 
v. Mon Mohini Dassi (3 ), which was overruled 

* | case. The sale of a tenure, 

id order to be a sale under the Bengal Tenancy 
Act, must be a sale held while the decree- 
holder remains the sole landlord. To determine 

l 1 . ■ . 1 we must look to 

the time when the sale actually took place and 

not to the time when the application was 

made for the sale. The Privy Council 

decision shows that unless the decree-holder 

remains the landlord at the time of the 

aotual sale, the sale would be one under the 

Oiv ‘1 Procedure Code and not under the 
Bengal Tenancy Aot. 

^l*** X. Fuzlul Huq t in reply. 

(3) 3 C. W. N. 604. 


JUDGMENT. 

Mookerjee, J.—This is an appeal, under 
clause 15 of the Letters Patent, from the 
judgment of Mr. Justice Mulliok in a suit 
for recovery of possession of land on declara¬ 
tion of title. The case for the plaintiff is 
that, on the 19th February 1908, she 
obtained a decree for rent against an 
under-tenure-holder, that she executed the 
decree in accordance with the special pro¬ 
cedure prescribed in Chapter XIY of the 
Bengal Tenancy Aot, and that on the 
15th February 1909, she purchased the 
defaulting under-tenure at the execu¬ 
tion sale. When she proceeded to take 
possession of the property through Court 
on the 17th July 1909, the present 
defendants declined to deliver up posses¬ 
sion to her on the allegation that they 
were in possession as holders of a subordinate 
under-tenure lawfully created by the de¬ 
faulter. The plaintiff thereupon proceeded 
to annul the alleged incumbrance by service 
of notice in accordance with the provisions 
of section 167 of the Bengal Tenancy Aot, 
and, subsequently, on the 7th July 1911,’ 
instituted the present suit for ejeotment of 
the defendants. The defendants pleaded 
that inasmuoh as a half share of the 
interest of the plaintiff as superior landlord 
had been sold in execution of a mortgage- 
decree against her on the 20th January 
1909, and as, consequently, she had ceased 
to be the sole landlord on that date, the 
sale held on the 15th February 1909 operated 
not as a sale under the Bengal Tenanoy 
Act, but only as a sale of the right, 
title and interest of the judgment-debtor 
under the Code of Civil Procedure. The 
Trial Court overruled this contention and 
decreed the suit. On appeal to the Subordi¬ 
nate Judge, the decree of the Court of 
first instance was affirmed. On second 
appeal to this Court, Mr. Justioe Mulliok 
has held that the contention of the defend¬ 
ants must prevail on the authority of the 
decision of the Judicial Committee in Arthur 
Henry Forbes v. Maharaj Bahadur Singh (1) 

and in this view, he has dismissed the suit 

The question of the effect of the execution 

sale held on the 15th February 1909 is 

the sole point for consideration in the present 
appeal. 

The history of judicial opinion on the 
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question of the effect of the cessation, 
partial or entire, of the interest of a land¬ 
lord on his right to enforce realisation of 
arrears of rent by sale of the tenancy 
under the special procedure prescribed in 
the Bengal Tenancy Act, may be briefly 
reviewed. In Hem Chunder Bhunjo v. 
Mon Mohini Dassi (3) the interest of the 
landlord ceased after he had obtained a 
decree for rent in respect of saleable under¬ 
tenure. It was ruled by O'Kinealy and 
Ameer Ali, JJ., that he could not there¬ 
after bring the tenure itself to sale in 
execution of the decree in conformity with 
the special provisions of the Bengal Tenancy 
Act. In Chhatrapat Singh v. Gopi Chand 
Bothra (4) the landlord lost his interest 
after the institution of the suit for arrears of 
rent and before the decree was made in 
his favour. It was ruled by Macpherson 
and Ameer Ali, JJ., that the decree so made 
had all the characteristics of a rent-decree 
under the Bengal Tenancy Act. In Srimant 
Roy\. Mahadeo Mahata (5) the landlord 
lost his interest before the institution of 
the suit for arrears of rent, by reason 
of the expiry of the term of his own lease. 
It was ruled by Harington and Brett, JJ., 
that he could, in execution of his decree 
for rent, sell only the right, title and 
interest of the tenant as existing at the 
time of the sale. In this state of the 

authorities, the matter came before a Full 
Bench of this Court in the case of 

Khetra Pal Singh v. Kntarthamoyi Dassi (2). 
In that case, the landlord had parted with 
her interest after she had obtained a 
decree for arrears of rent and before she 
applied to execute the decree. It was 

ruled that the decree was capable of exe¬ 
cution as a rent-decree at her instance. 
Sir Francis Maclean, C. J , held that if 

at the time when the rent suit is institut¬ 
ed and the rent-deoree made, the plaintiff 
is still the landlord, the decree is liable to 
be executed at his instance as a rent-decree, 
notwithstanding that he has parted with 
his interest as landlord before he applies 
for execution. It may be observed that 
the Full Bench dissented from the decision 
in Hem Chunder Bhunjo v. Mon Mohini Dassi 

(4) 26 C. 750; 4 C. W. N. 446; 13 Tnd. Dec. (x. s.) 
1080. 

(5) 31 C. 550; 8 C. VV. N. 531. 


(3) which was indistinguishable on the facts. 
We come finally to the decision of the 
Judicial Committee in Arthur Henry Forbes 
v. Maharaj Bahadur Singh (1). There, the 
landlord lost his interest before the institu¬ 
tion of the suit for arrears of rent and 
was consequently not the landlord at the 
time when the decree was obtained or the 
application was made for its execution A 
Division Bench of this Court, Rampini and 
Sharfuddin, JJ. [ Maharaj Bahadur Singh v. 
Forbes (6)] held that the decree operated as a 
decree for rent. The Court treated the deci¬ 
sions in Hem Chunder Bhunjo v. Mon Mohini 
Dassi (3) and Srimant Roy v. Mahadeo Mahata 
(5) as overruled by the Full Bench in 
Khetra Pal Singh v. Kritarthamoyi Dassi (2), 
although the facts of the case before the 
Full Bench were different from those of 
the case then before the Court in a 
material particular, namely, while in the 
one case the landlord had lost his interest 
before the institution of the suit for rent, 
in the other he lost his interest after he 
had obtained his decree for rent. The 
case was then taken up on appeal to the 
Judicial Committee, and the decision of 
this Court was reversed. In the elaborate 
judgment delivered by Mr. Ameer Ali who, 
it will be observed, was a party to the 
conflicting decisions of Hem Chunder Bhunjo 
v. Mon Mohini Dassi (3) and Chhatrapat Singh 
v. Gopi Chand (4), the provisions of the 
Bengal Tenancy Act relating to rent were 
reviewed; but the Judicial Committee did 
not in express terms overrule the decision 
of the Full Bench in Khetra Pal Singh v. 
Kritarthamoyi Dassi (2) and proceeded, 
on the other hand, to observe that the 
High Court had fallen into an error in 
drawing an inference of law in support of 
their conclusion from a decision which was 
obviously based on facts different from those 
with which they had to deal. The facts of 
the case before us are substantially different 
from those of the cases already mentioned, 
and consequently, we are not called upon to 

consider the question which formed the subject- 

matter of reference to a Special Bench in 
Prajulla Krishna Deb v. Nosibannessa Bibi 
(7), namely, whether the decision of the 

(6) 35 C. 737; 7 C. L. J. 652. 

O) 37 Ind. Cap. 425; 24 C. L. J. 331. 
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Full Bench has been in essence overruled 
by the decision of the Judicial Committee. 
As we have observed, we are not concluded 
here by any of the decisions just analysed, 
and we are not prepared to apply to this 
case isolated dicta from the judgment of 
the Judicial Committee pronounced in a 
case where the facts were in essential 
particulars different from those of the 
litigation before us; otherwise there would 
be a manifest abuse of judicial precedents, 
which has been condemned by Lord Hals- 
bury in Quinn v. Leatham (S) and by Lord 
Haldane in Kreglinger v. New Patagonia Meat 
and Gold St rage Go. (9). The view thus em¬ 
phasised had been recognised many years 
earlier by Marshall, C. J., in Brooks v. 
Marburg (10), where he observed that the 
language of a judioial pronouncement must 
be understood as spoken in reference to 
the facts under consideration and limited in 
meaning by those facts [ United States v. 
Burr (11)1, 

What then is the position of the parties, 
when tested from the point of view of 
principle? The plaintiff was the sole land¬ 
lord at the date of the institution of the 
suit for arrears of rent, at the date of 
the decree, and at the time when the 
application for execution was made. The 
application was made in accordance with 
the special procedure prescribed in Chapter 
XIV of the Bengal Tenancy Act for exe¬ 
cution of decrees for arrears of rent. Pro¬ 
ceedings were thereupon taken under section 
163 for simultaneous issue of writ of 
attachment and proclamation of sale; and 
it cannot be disputed that this was done 
in strict conformity with the position of 
the decree-holder at the time. Does it, 
then, make any difference that the decree- 
holder lost a part of his interest as land¬ 
lord before the sale was actually held by 
the Court ? In our opinion, the answer 
must be in the negative. The legal effect 
of the sale should depend upon the status 
of the decree-holder at the time the pro¬ 
ceedings for sale were taken by the I'ourt 

8) (IttOl ) A. C. 495 at p. 606;; 70 L. J. P. C. 76; 85 
L. T. 289; 50 W. R. 189; 65 J. P. 708; 17 T. L. R. 749. 

(9) (1914) A. C. 25 at p. 40; 83 L. J. Ch. 79; 109 L. 
T. 802; 58 S. J. 97; 30 T. L. R. 114. 

(10) 11 Wheaton 78 at p. 90; 24 U. S. 423; 6 Law. 
Ed. 423. 

11 D 4 Cranch 470 at pp. 482, 488; 68 U. S. 604. 


at her instance. She was competent to ask 
the Court to bring the defaulting under¬ 
tenure to sale and to adopt for that pur¬ 
pose the measures prescribed by the Statute. 
Those measures were duly adopted, and 
the property was brought to sale in con¬ 
formity therewith. The respondents have 
not been able to invoke the aid of any 
intelligible principle by which the legal 
effect of the sale can under such circum¬ 
stances be made to depend, not upon the 
true character of the proceedings in execution 
duly taken, but the relative situation of 
the parties at the moment of the sale. 
We are of opinion that, in a case of this 
description, where the decree-holder continued 
to be the sole landlord at the date 
of the application for execution of the 
decree, and, in his character as landlord 
decree-holder, took the necessary steps for 
sale of the under-tenure in conformity with 
the statutory provisions, the effect of the 
execution sale is to pass the under-tenure 
to the purchaser, even though the decree- 
holder has lost his interest as landlords 
before the aotual sale. 

The result is that this appeal must be 
allowed and the decree of the Subordinate 
Judge restored with costs of both hearings in 
this Court. 

Beachcroft, J. — I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No 3 of 1917. 

April 13, 1917. 

Present:— -Mr. Justice Piggott. 

AJODHYA PRASAD— Petitioner 

versus 

BADARUL HUSAIN— Opposite Party. 

Civil Procedure Code (Act V of 1908), Sch. //, para . 
3—Arbitration—Reference, validity of— Pro forma 
defendants not parties to reference, effect of—Objections 
to airaed—Court ordering reference—Jurisdiction. 

Before a Court comes to the conclusion that a 
reference to arbitration is invalidated by reason of 
some of the defendants not joining the reference the 
facts of each case should be carefully examined as 
to whether under the circumstances of the particular 
case the reference to arbitration may not have 
involved a virtual if notan express, abandonment 
by the plaintiff of hiR claim as against any defendant 
or defendants who had not joined in the order of 
reference. L p. 360, col. 2; p. 361, col. I 1 
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Ishcir Da.s v. Keshab Deo , 7 Ind. Cas. 68; 32 A. 657; 
7 A. L. .T. 807, followed. 

_ Easton v. Mahbub, 10 Ind. Cas. 559; 8 A. L. J. 645, 
distinguished. 

A suit was brought against several defendants but 
the cause of action as set forth in the plaint was in 
substance against one defendant alone. The suit was 
referred to arbitration. Some of the defendants were 
exempted, but those of the defendants against whom 
the suit was proceeding ex parte neither joined nor 
were exempted. The plaintiff, it appeared, was 
prepared to treat such of the defendants as did not 
join in the reference as mere pro forma defendants: 

Held, that under the circumstances of the case 
there was a valid order of reference and the contest¬ 
ing defendant could not challenge the award on the 
ground of the invalidity of the reference. fn. 360, 
col. 1.] 

Seinble .—Objections to an award on the ground 
of invalidity from any cause whatever should he 

« t which has made the order 

of reference to arbitration and bv no other Court, fp. 
360, col. 2.] 

Civil revision from an order of the 
Munsif, Hamirpur, dated the 27th of July 

1916. 

FACTS appear from the judgment, 

Mr. K. N. Laghate , for the Petitioner, 
contended on the facts of the case that the 
arbitrator went beyond the authority given 
by the parties. He then contended that 
the Court had no jurisdiction to refer the 
case to arbitration when all the parties to the 
suit did not join it. 

He referred to Pitam Mai v. Sadiq All (1), 
Kadhu Singh v. Baljit Singh (2), Negi Pur an 
Singh v. Hira Singh (3), Ishar Das v. Kesliab 
Deo (4), Dooly Chand v. Mamuji Musaji (5), 
Haswa v. Mahbub ( 6 ) and Sabta Prasad v. 
Dhararrc Kirtisaran (7). 

Mr. Abdul Rcoof , for the Opposite Party, 
contended that no revision lay but that an 
appeal lay. The Court is not bound to 
exercise discretion under section 115 of the 

( ivil Procedure Code unless injustice is 
done. 

He referred to Parsidh Narain Singh v. 
Ghanshyam Narain Singh ( 8 ). 


(1) 24 A. 229; A. W. N. 0902) 19. 

(2) 29 A. 423; A. W. N (1907) 147: 4 A. L. J. 347. 

(3) 1 Ind. Cas. 146; 6 A. L. J. 333. 

(4) 7 Ind. Cas. 68; 32 A. 667; 7 A. L. J. 807. 

(5) 41 Ind. Cas. 295; 21 C. W. N. 387; 25 C. L. J. 
9 # 

(6) 10 Ind. Cas. 559; 8 A. L. J. 645. 

(7) 18 Ind. Cas. 609; 35 A. 107; 11 A. L. J. 66. 

(8) 9 C. W. N. 873. 


Mr. K . N. Laghate , in reply, referred to 
Lutawan Kubar v. Lachiya (9), Easwa v 
Mahbub ( 6 ). 

JUDGMENT.—This is an application in 

revision by one Ajudhya Prasad, who was 
one of the twenty-one defendants impleaded 
in a certain suit in which the plaintiff claim¬ 
ed a sum of money by way of damages. A 
number of defendants, including Ajudhya 
Prasad, joined with the plaintiff in 
petitioning the Court to refer the entire 
matter in dispute to the decision of a 
certain arbitrator. On receiving this 

application the Court seems to have 
examined the array of parties. It found 
that there were two contesting defendants 
who had not joined in the application; 
but in respect of - these the plaintiff 
abandoned his claim, so that they 

undoubtedly ceased to be parties in¬ 
terested in the suit. There were three other 
defendants Nos. 5, IS and 19, who also had 
not joined in the agreement to refer (o 
arbitration. With reference to these three 
defendants the Court made a note to the effect 
that they had never entered any appearance 
in the suit and that order had already 
been passed that the trial of the suit should 
proceed ex parte as against them. There¬ 
upon the Court passed an order of reference 
under paragraph 3 of the Second Schedule 
to the Code of Civil Procedure. The 
arbitration dealt with the matter under the 
authority conferred upon him by this order 
of reference and delivered an award for a 
certain sum of money against Ajudhya 
Prasad alone, exempting all the remaining 
defendants. Objections were taken to this 
award and, amongst others, a point was 
taken that, inasmuch as all the parties 
interested in the suit had not agreed that 
the matter in difference between them should 
be referred to arbitration, the order of 
reference was bad and all proceedings there¬ 
under null and void. The learned Judge of 
the Court below proceeded to deal with this 
objection. He considered that the point was 
covered by a decision of this Court in Pitam 
Mai v. Sadiq Ali (l)and accordingly overruled 
the objection. He also overruled all the other 
objections taken to the award and pronounced 
judgment accordingly. A decree in favour 


(9) 21 Ind. Cas. 9S9; 36 A. 69; 12 A. L. J. 57. 
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of the plaintiff in accordance with the terms 
of the award necessarily followed. Ajodhya 
Prasad has brought the matter in revision 
before this Court. One of the pleas taken 
by him seeks to raise a point which was 
not taken at all in the Court below, namely, 
that the award went beyond the terms of 
the reference. I should not in any case 
have allowed the applicant to raise this 
point when he had omitted to take it 
in the Court below, but as a matter of fact 
there is no force in it. I am satisfied that 
the award did not go beyond the terms 
of the order of reference. The other point 
taken is that already referred to as 
having been considered and overruled 
by the Court below. On the question whe¬ 
ther there can be a valid reference to 
arbitration upon an agreement entered into 
between the plaintiff and the contesting 
defendants in any suit, when certain other 
defendants who had entered no appearance 
and against whom the trial of the suit was 
proceeding ex parte , have not joined in the 
application to refer to arbitration, the course of 
decisions in this Court appears by no means 
uniform. The case relied upon by the learned 
Munsif is certainly in favour of the view 
which he has taken. That case was dis¬ 
tinguished against, but upon a somewhat 
different state of facts, in Kadhu Singh v. 
Baljit Singh (2). In another case, that of Negi 
Puran Singh v. Jlira Singh (3), the proceedings 
of the trial Court had been marked by so 
many irregularities that it is not easy to say 
upon what point in particular the decree, 
which purported to have been passed in 
accordance with an arbitration award, was set 
aside. Finally, in Ishar Das v. Keshab Deo 
(4) ihe older decision in Pitam Mai v. Sadiq 
AH (1) was re-affirmed and acted upon in 
circumstances quite undistinguishable in 
principle from those of the case now before 
me. I find, however, that the authority of 
this decision has undoubtedly been shaken 
by certain subsequent pronouncements of 
this Court. I refer particularly to the case 
of Jla'ua v. Mahbtib (6), where the decision 
in Ishar Das v. Keshab Deo (4) was referred 
to and seems to have been in substance 
dissented from. Moreover the learned Judges 
who deoided this case referred in the course 
of their judgment to an unreported deoision 
by another Bench of this Court as support¬ 


ing the view taken by them. There has been 
another case on the point since then, namely, 
that of Sabta Prasad v. Dharam Kirtisaran 
(7). The learned Judges who decided that 
case affirmed the decree passed upon an 
arbitration award; but they have used langu¬ 
age in the course of their judgment which 
seems to indicate agreement rather with 
the principles laid down in Haswa v. Mchbub 
(6) than with the older decisions of this Court. 
In this state of the authorities I should ordi¬ 
narily have been disposed to refer any point 
of law to a Bench of two Judges, if only I was 
satisfied that the point of law arose in a pure 
form and was capable of being definitely 
decided. 

I think, however, that an order of reference 
would be of little use in the present case in 
the way of obtaining a definite pronounce¬ 
ment from this Court on the precise point 
on which the reported decisions of the 
learned Judges appear to differ. The cir¬ 
cumstances of the present suit were pecu¬ 
liar, and I apprehend that they are such as 
to bring the point for determination within 
the operation of the principles affirmed in 
Sabta Prasad v. Dharayn Kirtisaran (7) as 
well as those which govern the decision in 
fshar Das v. Keshab Deo (4). I have examined 
the pleadings in some detail. It seems to 
me that, although the plaintiff elected to 
drag twenty-one defendants into Court and to 
take his chance of obtaining relief against 
any or all of them, he set forth in his plaint 
a cause of action maintainable in substance 
against the defendant Ajodhya Prasad alone. 
At the time of the reference to arbitration, 
it is clear that the plaintiff was prepared to 
treat any of the defendants who had "not 
chosen to join of their own accord in the 
reference to arbitration as being merely 
pro forma defendants. I feel no real doubt 
that if the Munsif had, on the very date 
when the application for a reference to the 
decision of an arbitrator was made to him, 
indicated his opinion that the reference 
would be incomplete in law by reason of the 
absence of those defendants against whom 
the suit was proceeding ex parte y the plaintiff 
would have at once agreed to an order 
formally exempting these defendants from 
his claims. As a matter of fact, it seems to 
me that the Court below only did not record 
them as being exrmpted from the plaintiff’s 
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claim, because it took the view that, as 
defendants who had not entered an appear¬ 
ance, they had already ceased to be parties 
interested in the result of the suit, and 
there was, therefore, no need of any formal 
order to put that point beyond doubt. I think, 
therefore, that there was'in the present case 
a valid order of reference or at any rate one 
which the defendant Ajudhya Prasad should 
not be permitted to challenge. 

In this connection I have one more point 
to notice. It is a remarkable circumstance 
that all the cases of this Court, to which I 
have referred as authorities on the question 
of law involved, came before this Court either 
as second appeals, or as first appeals from 
orders, or as regular first appeals. The 


learned Judges who decided the case of Sabla 
Prasad v. Dharam Kirtisaran (7) were deal¬ 
ing with a regular first appeal from a decree 
and it is obvious that they would have been 
prepared to reverse that decree in appeal 
if they had found that the order of reference 
to arbitration was void in law. Since that 
decision was pronounced, however, the ques¬ 
tion of the admissibility of anlappeal in a case 
like the present had been referred to a Full 
Bench. In the case of LutawanKubar v. Lachiya 
(9) it was held that no appeal would lie from 
a decree purporting to be passed on the basis 
of an award, except on the grounds stated 
in Article 16 of the Second Schedule to the 
Code of Civil Procedure. The decision pro¬ 
ceeds, of course, to some extent on the parti¬ 
cular facts which were before the Court in 
that oase, but I think it may fairly be quoted 
as authority for the broad proposition of law 
above stated. The learned Chief Justice in 
the course of his decision laid stress upon 
certain alterations in the law effected by 
the passing of the present Code of Civil 

190b). He summed up 
following words:—“it 
was the clear intention 

... that objections to 
the award on the ground of invalidity from 

any cause whatever should be decided by 
that Court (meaning the Court which had made 
the order of reference to arbitration and 
passed a decree in accordance with the award) 
and by no other Court ” I do not know 
how far the learned Judges who concurred 
in the decision can be regarded as having 
committed themselves to the san e proposition 
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of law; but personally I am prepared to 
say that I find myself in the completest 
accordance with the view above expressed 
in the language of the learned Chief Justice. 
It seems to me, however, that those words 
raise a further question, namely, the discre¬ 
tion of this Court to interfere in revision in 
a matter like that now before me. If the 
principle of law which I have quoted above 
is correct, then this question, namely, whether 
there had been in the present case a valid 
reference to arbitration, was one which the 
provisions of paragraph 15 of the Second 
Schedule to the Code of Civil Procedure ex¬ 
pressly reserved to the decision of the trial 
Court, without any right of appeal. If 
this Court is to make it a practice to inter¬ 
fere in revision, merely on the ground 
that the decision arrived at by the trial 
Court upon a point which it had jurisdic¬ 
tion to determine, namely, the validity or 
otherwise of the order of reference, was a 
wrpng decision, I can only say that it 
seems to me that this Court will fail to 
carry into effect the express intention of the 
Legislature. According to the practice pre¬ 
vailing before the decision of the Full Bench 
in the case of Lutauan Kubar v. Lachiya 
(9), an appeal from the decree of the Munsif 
would have lain in this case to the Court of 
the District Judge. To admit the present ap¬ 
plication would, it seems to me, amount to 
giving the defendant the privilege of an 
appeal on a point of law direct to this Court. 

These are my reasons for preferring to 
dispose of this application myself rather 
than to seek a fresh pronouncement from a 
Bench of this Court on the controverted 
question of law which has been discussed 
before me. So far as my own opinion in the 
matter goes, I desire to place it on record 
that while I think that the facts of each case 
should be carefully examined, I find myself 
in general agreement rather with the decision 
in Isliar Das v. Kesliab Das (4) than with 
that in Hasica v. Mahbub (6). More particu¬ 
larly I think that the point which was taken 
in the present case should always be carefully 
considered before a Court comes to the con¬ 
clusion that the reference to arbitration was 
invalid, namely, whether under the circum¬ 
stances of the particular case the reference to 
arbitration may not have involved a viifua), 
if not an express, abandonment by the plaint- 
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iff of his claim as against any defendant or 
defendants who had not joined in the order 
of reference. I do not think this consideration 
was present to the minds of the learned Judges 
who decided the case of Haswa v. Afahbub 
(6). Possibly it did not arise in any clear 
form on the facts of that case. The result is 
that I dismiss this application with costs. 

Application dismissed . 
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Mr. Justice Spencer. 

ASA BEEVI and others—Defendants 
Nos. 5 to 7 —Appellants 

versus 

S. K. M. KARUPPAN CHETTY— 

Plaintiff—Respondent. 

Muhammadan Law—Inheritance, relinquishment of 
rights of validity of— Spes succession^, transfer 
of—Transfer of Property Act (IV of 1882), ss. 2,6— 
Renunciation for consideration —Estoppel—Evidence 

Act (I of 1872), 88. 115, 116. 

Per Sadasiva Aiyar , J. ( Spencer , J., dissenting). — 
The relinquishment of his rights of inheritance by 
an heir-apparent is invalid under the Muhammadan 
Law. [p. 365, col. 1.] 

Chances of succession are not rights of property 
under the Muhammadan Law, as there can be no 
heir to a living person under that law. p. 365, 
col. 1.] 

Meerangani Roxdher v. Karupathi Kagur Mecca 
Lubbai , 18 Ind. Cas, 185; 24 M. L, J. 258; (1913) 
M. W. N. 371; Sumsuddin v. Abdul Uusein , 31 B. 
165; 8 Bom. L. R. 781, followed. 

Mohammad Ilashmat Ali v. Kaniz Fatima , 27 Ind. 
Cas. 701; 13 A. L. J. 110; Knnhi Mamod v. Kunhi 
Moidin , 19 M. 176; 6 M. L. J. 62; 6 Ind. Dec. (n. s.) 
828, explained and distinguished. 

The said rule of Muhammadan Law is unaffected 
by the provisions of section G of the Transfer of 
Property Act. [p. 363, col. 2.] 

In so far ns the Muhammadan Law prohibits 
relinquishment of rights of future inheritance, 
whether for consideration or not, a declaration as 
to present or future intention about such relin¬ 
quishment cannot he relied on as an estoppel, [p. 
366, col. 2.] 

Section 116 of the Evidence Act does not estop 
any person from denying the legal effect of a 
transaction to which he is a party, but only the 
truth of a “thing” which he intentionally caused 
the other party to believe. The “thing” does 
not refer to the legal validity of an agreement 
to relinquish a spes successionis when it actuates, 


nor to an intention which has to come into exist¬ 
ence in the future, e. g ., when a succession opens. 
The intentional misleading under the section 
refers to the present existence of a right or fact 
and not to a future metaphysical possibility, [p. ?65, 
col. 2; p. 366, col. 1.] 

Per Sj>encer, J. —A mere renunciation of a right 
of succession is not repugnant to the principles of 
Muhammadan Law. [p. 369, col. 1.] 

Where an heir-apparent renounces such a right 
by reason of an arrangement whereby he accepts 
a benefit and compounds for his share in the 
property, he or any one claiming under him is 
estopped from repudiating the transaction by which 
he is benefited, [p. 369, cols. I & 2.] 

Second appeal against the decree of 
the Temporary Subordinate Judge, Sivaganga, 
dated the 21st December 1914, in Appeal 
Suit No. 301 of 1914, preferred against 
that of the Additional Distriot Munsif, 
Sivaganga, in Original Suit No. 96 of 
1913. 

FACTS of the case appear from the judg¬ 
ment. 

Mr. A. Krishnaswami Aiyar (with him Mr. 
G. Duraisivami Aiyar), for the Appellants.— 
My first point is that Exhibit A is not a deed 
of release; it is merely a relinquishment. 
The distinction between a relinquishment 
and release is clearly stated in Bhoorjeti 
Subbayya v. Bhoorjeti Yenkayya (.); a relin¬ 
quishment is for consideration. He received 
Ks. 500 and then gave up his right to his 
father’s property. 

Even if it were a release, it is valid. 
The lower Court considers that it is a 
kind of spes successionis and, therefore, void 
under section (3 of the Transfer of Property 
Act. That section says that that chapter 
does not affect any rule of Hindu, Muham¬ 
madan or Buddhist Law. 

Under Muhammadan Law the release of 
a right not yet come into existence is valid. 
Musammat Ilurmut-ool nissa Begum v. Allahdia 
Khan (2) clearly supports me. The case was 
followed in Nasirnl Hay v. Fyaz nl-Rahman (3) 
and Xarayan Bei v. Burg a Be> (4). So also in 
Knnhi Mamod v. Kunhi Moidin (5). 

(1) 30 M. 201; 2 M. L. T. 184. 

(2) 17 W. R. 108. 

(3) 9 Ind Cas. 530; 33 A. 457; 8 A. L. J. 275. 

(4’ 16 Ind. Cas. 489; 10 A. L. L. J. 97 at p. UK). 

(5) 19 M. 176; 6 M. L .1. 62; 6 Ind. Dec. (x. s.) 
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Anyhow this being a family settlement, 
it is binding upon both parties and it is not 
open to any of them to recede from the 
contract. Mutliuraman Chettiar v. Ponnuswamy 
Udayar (6) and Mohammad Tiashmal Alt v. 
Kaniz Fatima (7) clearly support this 
view. 

When once parties enter into a contract 
it is not open to any of them to recede from 
that contract. 

Mr. C. V. Anan/hakrishna Aiyar , for the 
Respondent.—These decisions draw a distinc¬ 
tion between cases where inheritance has be¬ 
come vested and where it lias not. In Musam - 
mat Hurmut-ooUnissa Begum v. Allahdia Khan 
the transfer was made after Ihe inheritance 
had become vested. In Kunhi Mamod v. 
Kunhi Moidin (5), the respondent was not 
represented and the case was not properly 
argued. The case of Musammat Khanum Jan 
v. Musammat Jan Beebee (8) can be dis¬ 
tinguished on the ground that it is not? The 
case of Sumsuddin v. Abdul Husein (9) clearly 
supports my view. So also Meerangani 
Rawtherv. KarupalhiNagur Metro Fmlbai (10). 
As to estoppel it is clear that there is no repre¬ 
sentation of a fact to constitute an estoppel. 
See Ameer Ali’s Law of Evidence. What is 
relied on as constituting an estoppel is the 
legal effect of a transaction. 

JUDGMENT. 

Sadasiva Aiyar, J. —The relevant facts 
may be shortly staled thus:— 

One Pachakanni had two children, a 
son and a daughter by his first wife 
Vellayammal. The son’s name was Mira 
Moideen and the daughter’s name is Nagoor 
Annual. Pachakanni married two other 
wives. About 25 years «fter her marriage, 
Vellayammal and her son Mira Moideen 
executed a release deed, Exhibit I, on the 
2Sth April 1902 in favour of Pachakanni. 
The daughter Nagoor Amraal did not join 
in this release deed, Exhibit I. Under 


(6) 29 Ind. Cas. 549: (1915) M. W. N. 405- 2 
L. W. 5R3: 18 NT. L. T. 124; 29 M. L. J. 214 

(7) 27 Tnd Cas. 701; 13 A. L. J. 110. 

(81 4 S. D. A. 210. 

(91 31 B 165; 8 Bom. L. R. 781. 

(10) 18 Ind Cas. 185; 24 M. L. J. 258; (1913) M. W. 
N. 371. 


this release deed, Exhibit I, Vellayammal 
and her son Mira Moideen received Rs. 500 
from Pachakanni. The operative por* 
tion of the deed is: as we have received 
the said Rs. 500 we make a release of 
the rights and connections of ourselves and 
our heirs to all the properties or liabilities 
of yours and your heirs.” It is not denied 
that, on the true construction of this 
document, the mother and the son released 
their rights of inheritance also to Pacha¬ 
kanni. 

Pachakanni died about the middle of 
1908. Shortly afterwards, his son Mira 
Moideen and his daughter Nagoor Ammal by 
his first wife sold their father’s properties to 
the plaintiff as if they were the sole heirs of 
their father, ignoring the release deed, Exhibit 
I, by which one of them had relinquished 
his interest in the inheritance and ignoring 
also the fact, that the father had left a 
widow at his death. Defendants Nos. 5, 6 and 
7 represent the heirs of the second wife of 
Pachakanni, who was the only heir left by 
him at his death (besides his daughter and 
his son by his first wife). The 4th defend¬ 
ant is the alienee from one of the heirs of 
the widow. Defendants Nos. 1 to 3 disclaimed 
all interest. 

The District Munsif found (a) that 
Nagoor Ammal, one of the plaintiff’s 
vendors, was not proved to be the legiti¬ 
mate daughter of Pachakanni by his first 
wife Vellayammal; (6) that the other 
vendor of the plaintiff had given up all 
rights of inheritance in his father’s pro¬ 
perties by Exhibit I and ( c ) that the 
plaintiff, therefore, got no title under his 
sale-deed, Exhibit B. On these findings 
the District Munsif dismissed the suit 
with costs. 

On appeal, the learned Subordinate Judge 
held (a) that Nagoor Ammal was the 
legitimate daughter of Pachakanni, (5) that 
the release-deed, Exhibit I, was legally 
inoperative both under the Muhammadan 
Law and by and on the analogy of section 
6 of the Transfer of Property Act and 
that, therefore, the plaintiff was entitled to 
7/8th share under the Muhammadan Law 
in Pachakanni’s estate, such 7/8ths 
(7/l2thsand 7/24ths) being the sum of the 
fractional shares belonging to his two vendor? 

in that estate. 
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The contentions in second appeal are as 
follows:— 

1. “The lower Appellate Court is wrong 
in holding that a renunciation by an heir 
of a right to inherit is a transfer within 
the meaning of section 6 of the Transfer 
of Property Act. 

2 . The lower Appellate Court ought to 
have held that under the Muhammadan 
Law there is nothing illegal in an heir 
renouncing his right of inheritance for 
valuable consideration. 

3. The lower Appellate Court failed to 
notice that the Transfer of Property Act 
does in no way affect the right of an heir 
to renounce his right of inheritance under 
the Muhammadan Law. 

4. The lower Appellate Court ought to 
have held that even if a renunciation is 
invalid as a present transfer, the law will 
give effect to it immediately on the death 
of the propositus and that the right in 
property becomes by operation of law 
transferred to the other heirs.” 

It will be seen that none of these 
four grounds raises the question of Nagoor 
Animal's right to inherit her share, nor 
does any of them state that the release 
made by Vallayammal and her son is 
binding on Nagoor Ammal. Thus though 
the second appeal is valued at the whole 
7/eth share decreed to the plaintiff, it is 
clearly unsustainable so far as Nagoor 
Ammal's share in the inheritance is con¬ 
cerned. 

Confining it then to Kadir Moideen’s 7/12th 
share, his relinquishment, if valid, will enure 
for the benefit of the other heirs including 
Nagoor Ammal and hence the plaintiff 
will be entitled not only to 7/24th share 
but to the share which belonged to the only 
daughter of a Muhammadan intestate who left 
only a widow. (Probably the share will 
be i) 

The short question of law, therefore, is 
whether by the execution of the release- 
deed, Exhibit I, Mira Moideen forfeited 
his right of inheritance. 

Mr. A. Krishnaswami Aiyar, who argued 
the case for tlie appellant with his usual 
ability and lucidity, contended that the 
Transfer of Property Act, section 6 , could not 
govern this case and even if it did, its opera¬ 
tion was excluded by section 2 of the Transfer 


of Property Act. Section 6 says that 
property of any kind may be transferred, but 
clause (a) provides ‘ The chance of an 

heir-apparent succeeding to an estate. 

or any other mere possibility of a like 
nature cannot be transferred.” The learned 
Vakil argued that Exhibit I executed to 
the father Pachakanni by the son Mira 
Moideen was not a transfer or release 
(though it is called a release) but it is in 
law a relinquishment. Speaking for myself, 
l do not like too fine distinctions. Though 
there is such a distinction between the 
relinquishment of such a right as that of 
an easement by the owner of the dominant 
tenement so as to relieve the servient 
tenement (or the right of forfeiture given 
up by a landlord in the tenant’s favour) and 
the transfer of such a right to a third person, 
the distinction becomes too fine in the case 
of most of the other classes of rights 
usually coming before Courts. [See Dlioorjeti 
Subbayya v. Dlioorjeti Venkayya (I).l In this 
case, the document, Exhibit I, clearly 
recites that it is executed in favour 
of the father and that it releases the 
son’s rights and claims. If section 6 of 
Act IV of 1882 could apply, I am clear 
that Exhibit L is wholly invalid. 

Section 2 of the Transfer of Property 
Act, however, says: Nothing ir, the second 
chapter of this Act shall be deemed to 
affect any rule of Hindu, Muhammadan or 
Buddhist Law.” Section 6 occurs in Chap¬ 
ter II. Hence if the chance of an heir- 
apparent can be validly transferred or re¬ 
leased or relinquished by Muhammadan Law, 
section 6 will not affect such a transfer 
or relinquishment. Mr. Krishnaswami Aiyar, 
therefore, contended that under the Muham¬ 
madan Law, it can be validly relinquished. 

I shall, therefore, deal shortly with that point. 
Mr. Krishnaswami Aiyar relied upon a 
passage in the judgment of the Privy 
Council in Musammat Ilurmut-ool-nissa 
Begum v. Alluhdia Khan (2) for his 
contention. In that case, a Muham¬ 
madan as residuary heir of an intestate 
sued, to recover from the widow 3/4ths of 
the intestate’s property nearly twelve 
years after the death of the testator. The 
Privy Council held, on the question of 
fact, that the plaintiff - (respondent before 
the Privy Council) had failed to establish 
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his alleged relationship to the intestate and 
the right he consequently claimed as 
residuary heir. They also said casually that 
according to the Muhammadan Law, there 
may be a renunciation of the right to in¬ 
herit and that such renunciation may 
be implied from the ceasing or re¬ 

fraining from prosecuting a claim main¬ 
tainable against another. The facts are 
not fully set out and it does not appear 
whether their Lordships of the Privy Council 
intended to find that the plaintiff had by 
his conducts and acts” relinquished the 
possible inheritance before the intestate’s 
death or whether he relinquished an actual 
inheritance by his conducts and acts after the 
intestate’s death. At page 109 of the report 
it appears that the widow evidently after her 
husband’s death procared two papers called 
“general testimonials” of her right to enjoy 
the whole of her husband’s property and 
that one of these testimonials was signed 
by the respondent-plaintiff and that after 
this recognition of her title by the plaint¬ 
iff, she got mutation of names in the 
Collector’s register in her favour. It seems 
to me, therefore, that the renunciation of a 
’right to inherit” which is referred to by 
their Lordship} at page 112 is a renuncia¬ 
tion by ‘ conducts” and “acts” and 
abstinence from suing for eleven years.” all 
of which took place after the plaintiff ac¬ 
quired the vested right to inherit , that is, 
after the intestate’s death and not before. 
I am, therefore, also of opinion that the 
cases of Nasirul Haq v. I 1 yazul-Rahman 
(3) and Mohammad Hash mat Aliy. Kaniz 
Fatima (7), which rely upon the rather 
obscure passages above referred to in the 
judgment of their Lordships of the Privy 
Council in Musammat Hurmnt-aolnissa 
Begum v. Allahdia Khan (2) in support 
of their view that a future right of in¬ 
heritance can bs validly relinquished by a 
Muhammadan, have misconstrued the said 
decision of their Lordships. 

I now come to Kunlii Mamod v. Kunhi 
Moidin (5) decided by Collins, C. J., and 
Parker, J. In that case the respondent 
was not represented and that fact na? urally 
detracts somewhat from the weight to be 
given to its authority. Then at page 177, 
it is said that the right relinquished in 
that case was not a mere contingent right 


but that it was a vested right. The property 
in dispute in that case was, according to 
the judgment, property which belonged to 
a Mussalman mother who retained that 
property for maintenance for her life , having 
given other properties of hers and the 
reversionary interest after her lifetime in 
the plaint properties to her-two sons. This 
vested right in half the reversion was after¬ 
wards given up by the plaintiff (one of 
the two sons) in favour of his mother for 
a consideration of Rs. 150. The question 
was whether this document of release or 
rplinquishment was valid. The learned 
Judges held that as it was a vested right, 
it could be released and that, therefore, 
that case could bs distinguished from 
the case of Musammat Khanum Jan v. 
Musammat Jan Beehee (8), which was 
relied on by the lower Courts in support 
of their view that by Muhammadan Law 
the right of an heii -apparent could not 
legally be dealt with before it becomes a 
vested right. Though the learned Judges 
were thus able to distinguish Musammat 
Khanum Jan v. Musammat Jan Btebee (8), 
they state in the beginning of their judg¬ 
ment that that case of Musammat Khanum 
Jan v. Musammat Jan Beehee (8) was not 
one of any great authority, that though it 
was true that the majority of the Muham¬ 
madan Law officers consulted in that case ex¬ 
pressed the opinion that the renunciation 
was not valid on the ground that the right 
had not vested, the opinion was not 
unanimous and that a decision on that point 
was not necessary to support the conclusion 
come to in that case. I need not say that if 
the dictum in Musammat Khanum Jan v. 
Musammat Jan Beelee (8) is obiter , the 
dictum in Kunhi Mamod v. Kunhi Moidin 
(5) doubting the former dictum is also 
obiter. I m ght also say that the learned 
Judges in Kunhi Mamod v. Kunhi Muidin 
(5), while stating that Musammat Khanum 
Jan v. Musammat Jan Beebee (8) is not of 
great authority, do not say expressly that 
the relinquishment of the right of an heir- 
apparent is valid under the Muhammadan 
Law. On the other hand in Meerangani 
Rnwther v. KarupathiKagur Meera Lubbai (i0), 
Benson and Sundara Aiyar, JJ., referred to 
Musammat Khanum Jan v. Musammat Jan 
Beebep (S) as a good authority. They 
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also referred to the decision of Abdul 
Wahid Khan v. Nuran Bibi (11), where 
their Lordships of the Privy Council held 
that it would be opposed to Muhammadan 
Law to hold that a compromise could 
validly limit an estate to take effect after 
the determination, on the death of the owner, 
of a prior estate by way of what is known 
to English Law as a vested remainder so 
as to create ah interest which can pass to 
a third person before the determination of 
the prior estate.” 

This case of Kunhi Mamod v. Kunhi Moi - 
din (5 ) is noted in Tyabji’s Muhammadan 
Law, page 568 (note 4) thus: “This deci¬ 
sion seems to be opposed to principle and 
would probably not be followed.” 

Again chances of succession are not rights 
of property under the Muhammadan Law, as 
there can be no heir to a living person 
either under the English Law or under 
the Muhammadan Law. There can be no 
such being as an heir to a living person. 

The whole matter was fully considered 
in the case reported as Sumsuddiny. Abdul 
Husein (9) by two very learned Judges 
Jenkins, C. J., and Beaman, J. They held 
that under the Muhammadan Law such re¬ 
linquishments were totally invalid. This case 
of Sumsuddin v. Abdm Husein (9) is also ap¬ 
proved of in Meerangani Howther v. Karupathi 
Nagur Meera Lubbai (10). The Allahabad 
High Court in Nasirul Haq v Fyazul-Rahman 
(d) admit that there is a conflict of decisions 
of the High Courts in India on this question 
and at the end say that they will not decide 
the question (see page 462*), and then pro¬ 
ceed upon the footing and decide that 
case on the validity of a family settlement. 
On the whole I am inclined to express my 
entire agreement with the opinions expressed 
in Meerangani Rowther v. K arupatht Nagur 
Meera Lubbai (10) and Sumsuddin v. Abdul 
Husein (9) and to hold that the relea se deed 
Exhibit I is invalid under the Muhammadan 
Law. 

After 1 had prepared the draft of this 
judgment as above, my learned brother 
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suggested to me that there was a question 
of estoppel raised in the case which should 
be considered in our judgments. Now, the 
plea of estoppel has not been raised in 
any of the grounds contained in the memo¬ 
randum of second appeal, nor was it 
argued before us when the second appeal 
was first heard by us and we reserved our 
judgment, nor, so far as 1 could find, had 
it been taken in the written statement 
or argued in the lower Courts, But if it 
was a question of law which could be dis¬ 
posed of on the facts as found, I thought 
that it might be considered. However, I 
wished to have the appeal argued further 
on that point and the case was again posted 
to-day for arguments on this new point and 
we heard the further arguments. 

Having now considered the further argu¬ 
ments, I do not think that under section 
115 of the Evidence Act any question of 
estoppel arises on the facts as found in this 
case. It seems to me that there is on the 
record as it stands no evidence of Pacha- 
kanni having acted on any belief created by 
the execution of this release-deed. In the 
case of Musammat Oodey Kootcar v. Husammat 
Ladoo (12), though the question of con¬ 
sideration is also referred to, their Lord- 
ships proceed to observe as follows:— 
Neither does Oodey Koowur act on 
any representation made by her, or alter 
her position in any way.” There is no 
evidence in this case that Pachakanni or 
any of the heirs of Pachakanni was induced 
by any representation of fact to do any 
act which has prejudiced the interest of 
any such heir owing to the release-deed 
Exhibit I. 1 am, therefore, inclined to hold 
that the question of estoppel, which depends 
upon appropriate allegations in the pleadings 
and upon proof of such allegations, even 
if it is allowed to be raised at this stage 
in second appeal, could not he decided in 
the defendants’ favour on the materials 
on the record. 

Further, section 115 of the Evidence Act 
does not estop any person from denying 
the legal effect of a transaction to which 
he is a party, but only the truth of a “thing” 
which he intentionally caused the other 


( 12 ) 
It. 283; 
R. 889. 


13 M. I. A. 585; 15 W. R. (P.C.) 18; 8 B. L. 
2 Suth. P. C.J. 388; 2 Sar. P. C. J. 828; 20 K. 
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party to believe. What is the thing which 
the plaintiff’s vendor Mira Mohidin caused 
Pachakanni to believe by his obtaining (along 
with his mother) the consideration money 
(Rs. 500) for the release-deed? If the 
“thing” be the legal validity of the agree¬ 
ment under Exhibit I to relinquish the spes 
successionis when it actuates, both the 
parties to the release-deed seem to have 
been ignorant of the law as to the validity 
of the release and Pachakanni was not 
persuaded by any representation of his wife or 
his young son on a point of law to make the 
payment and obtain the release-deed. If the 
“ thing” be the son’s intention not to claim 
his share of the inheritance when it falls 
due in future, this would only estop him 
from denying that at the time of Exhibit I, 
Mira Mohidin (the son) had no intention 
of claiming the future inheritance. I do 
not think a man could deny at the present 
moment the truth of an intention of his at a 
future time; for such intention which has 
to come to existence in the future, that is, 
when the inheritance opens, is a mere possibil¬ 
ity not recognized by law and is not an 
existing “ thing” (assuming that “thing” 
includes a mental state and has the same 
significance as the word “fact” defined in 
section 3 of the Evidence Act). 

The illustration to section 115 (Evidence 

Act) would also show that the intentional 
misleading refers to the present existence 
of a right or fact and not to a future 
metaphysical possibility. 

As said in Ameer Ali’s Law of Evidence, “the 
boundary line between estoppel and breach 
of contract is often apt to be obscured, 
but must not be confounded.” * * 

* * * “A proposition of law is not 

a thing’ within the meaning of the section 
and this expression refers to a belief in a 
fact. So also an admission on a point of law 
is notan admission of a thing within the 
meaning of the section. The representation 
in order to work an estoppel must be a 
material statement of fact. The rule exclud¬ 
ing statements of opinion and statements 
of law has been said to be based upon 
the ground that the truth is uncertain, or 
that the person to whom the statement 
is made knows as much about the matter 
as the other. * * * 7%e fact 

must be a fact alleged to be at the time actual - 


tm? 

ly in existence or past and executed . The 
representation must have reference to a present 
or past state of things ; for, if a party make 
a representation concerning something in 
the future, it must generally be either a mere 
statement of intention or opinion uncertain 
to the knowledge of both parties. The intent 
of a party is necessarily uncertain as to 
its fulfilment. A person cannot be bound 
not to change his intention, nor can he be 
precluded from showing suoh a change 
merely because he has previously represent¬ 
ed that his intentions were once different 
from those which he eventually executed 

* * * The doctrine of estoppel 

cannot be applied to an Act of the Legislature. 

* * * It is an absolutely funda¬ 

mental limitation on the application of 
the doctrine of estoppel that it cannot he 
applied with the object or result of altering the 
law of the land ' * * It is not allowed 

to enlarge the status or capacity of parties 
nor to be a cloak for illegality, nor to alter 
the incidents of property. * * The 

admission exacted must always be of 
something which can legally be done by the 
party from whom it is exacted ”, (See pages 

757, 75S, 7S0, 781 and 764.) 

If the Muhammadan Law prohibits re¬ 
linquishment of rights of future inheritance, 
wether for consideration or not, a declaration 
as to a present or future iutention about 
such relinquishment cannot be relied upon 
as estoppel. 

In the result I would dismiss the second 
appeal with costs. 

Spencer, J. —It has been found that the 
plaintiff, who is respondent in this Court, 
purchased, by a sale-deed of 1908, the rights 
of one Mira Mohidin and his sister, Nagoor 
Ammal, in the plaint land. The District 
Munsif dismissed the suit on the ground 
that Nagoor Ammal was not the legitimate 
daughter of the original owner Pachakanni 
and that Mira Mohidin had prior to the sale 
to plaintiff released his right to succeed 
Pachakanni’s property. The lower Appel¬ 
late Court reversed the first of these 
findings on the evidence, and on the second 
point held that the relinquishment by 
Mira Mohidin was invalid, as being a 
transfer of a spe? successionis. In second 
appaal the correctness of the Subordinate 
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Judge’s decision of the point of law has been 
questioned. 

The document (Exhibit I) executed on 
28th April 1902 by Mira Mohidin and his 
mother Vellaiammal in favour of Pacha- 
kanni is termed a release-deed, and runs 
as follows:— 

We having no ancestral property and 
you divorcing the person No. 2 and marry¬ 
ing Pathmabibi and S. Pathmabibi as 
2nd and 3rd wives and going to places 
like Colombo have acquired property of 
your own and living with your 2nd and 
3rd wives and your children by them, and 
we are living as a separate family from 
you and without your protection in Alangam- 
patti for the last 25 years, I, number 
1 , asked for my share of your self-acquired 
property and No. 2 for her mahar and 
importuned yon therefore, and we then 
received in cash Rs. 500 from you, as 
decided by arbitrators. And as we have 
received the said Rs. 500, we make a release 
of the rights and connection of ourselves 
and our heirs to all the properties or liabili¬ 
ties of yours or your heirs.” 

(Signed) Ayyadurai alias Mira Mohidin. 

(Mark) Velliammal alias Thayamuthararnal. 

The effect of this transaction is that Mira 
Mohidin and his mother, who was Pacha- 
kanni’s first wife, took Rs. 500 paid in cash 
in satisfaction of their claims to the 
shares in the property of Pachakanni that 
would devolve on them at Pachakanni’s death. 
The question for decision is whether this 
arrangement violated the principles of 
section 6 of the Transfer of Property 
Act or was contrary to any rule of 
Muhammadan Law. Section 6 of the 
Transfer of Property Act prohibits the 
transfer of the chance of an heir-apparent 
succeeding to an estate, and “transfer” has 
been defined in section 5 as an act where¬ 
by a living person conveys property, in 
present or in future, to one or more living 
persons. 

In Sutnsuddin v. Abdul Husein (9), Sir 
Lawrence Jenkins held on the authority of 
Kemp v. Kelsey (13) that the same reasons 
which prevent a chance of succession being 
the subject of a valid transfer would also 
prevent it being the subject of a valid release, 

(13) (1720) Free. Ck. 544; 24 E. II. 245. 


a view accepted by a Bench of this Court 
in Meerangani Rowther v. Karupathi Nagur 
Meera Lubbai (10), although in Kakaralapudi 
Lakshmi blarayana v. Kandukuri Veera Sara- 
bha (14), Tyabji, J., in view of the decision 
of the Allahabad High Court in Durga Butt 
v. Gita (15), which proceeded on different 
lines from the Bombay decision, preferred 
to leave the question open whether releases 
or relinquishments ought not to be governed 
by a different rule from that applicable 
to transfers. 

If a relinquishment of a right of succes¬ 
sion is permissible under Muhammadan 
Law, then it is not necessary to consider 
the effect of the Transfer of Property Act, 
for section 2 of that Act distinctly provides 
that nothing in the second chapter of this 
Act shall be deemed to affect any rule of 
Hindu, Muhammadan or Buddhist Law. 

In Musammat Hurmut ool-i.Gsa Begum 
v. Allahdia Khan (2), the Privy Council 
recognised the existence of a right of 
renunciation by an heir-apparent according 
to Muhammadan Law, and this decision has 
not, as observed by the learned Judges who 
decided Dnrga Butt v. Gita (15), been since 
questioned by that Tribunal, though they ob¬ 
serve that being a decision prior to the passing 
of the Transfer of Property Act it may be that 
that Act has some bearing on the question. 
The learned Pleader, who appeared for the 
respondents before us, attempted to distin¬ 
guish the case on this ground, but in the 
face of section 2 of the Act it does not seem 
justifiable to do so. 

A similar renunciation by a Muhammadan 
in consideration of a sum of Rs. 150 was 
held to be valid by this Court in Kunlii 
Mamod v. KunhiMoidin (5), an authority which 
we have been asked to reject on the ground 
that it was an ex parte decision and to dis¬ 
tinguish on the ground that in that case 
the right was considered to have already 
vested. 

The decision in Sumsuddin v. Abdul 
II use in (9) certainly favours the respond¬ 
ent’s contention, and the decision in Nasir- 
ul Hag v. Fyazul-Rahman (3) decidedly 
supports the appellants in the case before 
us. In the former case Sir Lawrence 

(14) 29 rnd. Gas. 241; 39 M. 554; 17 M. L. T. 419; 
28 M. L. J. 650; (1915) M. W. N. 626. 

(15) 9 Iud. Cas. 498, 33 A. 443; 8 A. L. J. 220. 
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Jenkins, overruling the opinion of Chanda- 
varkar, J., from whose decision it was an 
appeal, held that the relinquishment of the 
chance of an heir-apparent succeeding to 
an estate was not only invalid under section 
6 of the Transfer of Property Act but was 
opposed to the principles of Muhammadan 
Law, in support of which he quoted Musammat 
Khartum Jan v. Musammat Jan Beebee (8) and 
Abdul Wahid Khan v. Nuran Bibi (11). 

The learned Judge does not seem to have 
had his attention directed to the case of 
Musammat Hurmut-ool-nissa Begum v. Allah - 
dia Khan (2). He admitted that there 
was no direct authority that a Muhammadan 
cannot bind his chance as sn heir-appar¬ 
ent, but he thought that on the analogy of 
Hindu reversioners, it should be held that 
he could not. He declined to apply prin¬ 
ciples of equity to the circumstances of 
that case. It may be noted that the defence 
to Fathmaboo’s action to establish her rights 
as an heir to her deceased father failed 
upon another point, which was that Fathma- 
boo was a pardavashin lady who was not 
shown to have received independent legal 
advice when she executed the deed of release 
in question. The compromise in Nasirul 
Haq v. Fayz-ul- Rahman (3) was held to 
be valid as being of the nature of a family 
settlement not amounting to a transfer or 
renunciation of an expectant interest or 
of a mere possibility. 

It may be partially distinguished from the 
tacts of the present case by the circumstance 
that the relinquishment there was embodied 
in a decree. It was held that this decree 
prevented the defendant or any one claiming 
under him from successfully asserting a 
title to any interest in the property over 
and above the life-interest reserved to him, 
especially after he had received the benefits 
under the compromise. 

In Muthuraman Chettiar v. Ponnuswamy 
Udayar (6), this case was cited with approval 
as an authority for holding that a settle¬ 
ment whereby parties at partition bind them¬ 
selves as to the disposal of their property 
after death, so long as there is no attempt 
to create a new line of succession unknown 
to Hindu Law, is not invalid. In Moham¬ 
mad Hashmat Ali v. Kaniz Fatima (7) a 
similar contract not to claim on becoming 
entitled to inherit, when embodied in a 
decree of Court, was considered to be legal. 


[ 1$17 

In Meerangani Rowther v. Karupathi Kagur 
Meera Lubbai (10), it was held by a Bench of 
this Court that the release of a right of in¬ 
heritance was not a good consideration among 
Muhammadans for the transfer of a life- 
estate, and the decision of Jenkins, C. J., 
in Sumsuddin v. Abdul Husein (9) was 
1 followed. 

In Thattoli Kothilan Aliyamma v. Kun - 
hammed (16), the surrender by a guardian 
of a right to division when it related to a 
mere spes successionis was held to be invalid, 
not on account of the words of section 6, 
Transfer of Property Act, as it was con¬ 
sidered that that was not applicable to an 
agreement merely not to divide, but mainly 
on the ground that clear benefit to the 
minors who were concerned had not been 
shown. 

The case of Manickam Pillai v. Rama - 
lingam Pillai (17), quoted by Jenkins, 
C. J., was a simple case of the transfer by a 
Hindu presumptive reversionary heir of his 
expectancy, which was obviously obnoxious 
to section 6 of the Transfer of Property 
Act and that of Abdul Wahid Khan v. 
Nuran Bibi (11), also quoted by the 
same learned Judge, is merely an author¬ 
ity for the principle that Muhammadan Law 
does not recognise vested estates in remain¬ 
der. The case of Musammut Khanum Jan 
v. Musammat Jan Beebee (8) was a case of 
daughters renouncing a right of inheritance 
to their mother’s property, which during 
their mother’s lifetime did not exist and 
might never come into existence. It was 
also found that the deed of gift upon which 
the deed of renunciation depended was void 
and that consequently both deeds were void. 
In Kemp v. Kelsey (13) the question whe¬ 
ther a release, if made by a person com¬ 
petent to contract, of his or her future 
right would be good according to custom 
was left undecided. 

Bal rishna Trimbak Tendulkar v. Savitri - 
bai (18) was a case of relinquishment by 
a Hindu son of his right to succeed to a 
share in the property of his father for a 
money consideration. It was held to be 
invalid and of no effect, because it was an 
attempt to alter the natural course of de- 

(16) 8 [ n d. Cas. 1090; 34 M. 527; 20 M. L. J. 946; 9 

M. L. T. 100. 

OQM 1 '>() 

(18) 3 b! 54; 2 in d. Deo. (n. s.) 36. 
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volution of property by a private arrange¬ 
ment. Where it was otherwise, an agree¬ 
ment by expectants to divide a particular 
property in a certain way was upheld in 
Ram A irunjun Singh, v. Prayag Singh (19). 

Courts in India will not enforce contracts 
to transfer expectancies when they are for¬ 
bidden by law [ vide Kakaralapndi Lakshmi 
Narayana v. Kandukuri Veera Sarabha (14)], 
but parties who have taken a benefit under 
a transaction whereby they relinquish their 
interest in property and those who claim 
under them may be estopped from after¬ 
wards impugning the validity of the transac¬ 
tion [ vide Nasirul Haq v. FyazuURahman 

( 3 )]. 

In this conflict of authority 1 think I am 
bound to follow the authority of the highest 
Court and adopt the view taken in Musam- 
mat Hurmut-ool-nissa Begum v. Allahdia 
Khan (2) that a mere renunciation of a right 
of succession is not repugnant to the prin¬ 
ciples of Muhammadan Law, and I further 
hold that the plaintiff is estopped from as¬ 
serting a title to Mira Mohidin’s share by 
reason of the arrangement come to by his 
vendor on April 28th, 1902, under which 
the latter took a benefit and compounded 
for his share of his father’s property. In 
Musammat Oodey Koowar v. Musammat Ladoo 
(12), the Privy Council had before them a 
document renouncing all interest in an 
estate, executed by a person who had then 
only an expectant right to the estate but to 
which she afterwards became absolutely 
entitled. They propounded two questions 
to test the legal position of the executant. 
First, they asked — Did the document operate 
as a conveyance of 4’s rights? The answer 
was—no, because at the date of execution 
A had not in fact any interest in the pro¬ 
perty at all and so had nothing to convey 
and secondly, because she did not then con¬ 
template a conveyance of the right to which 
she subsequently became entitled. The next 
question was—Did the document operate by 
way of estoppel? The answer was—no, be¬ 
cause A received no consideration for the 
conveyance of her particular interest and 
because she did not by misrepresentation 
cause the person in favour of whom she 
resigned to alter her position in any way. 

(19) 8 C. 138; 10 C. L. It. 6G; 4 Ind. Dec. (n. s.) 

88 . 


In the present case if we apply the 
same tests, let us see what the answers will 
ba. It may be said that Exhibit I will 
not operate as a transfer beoau.se at the 
date of execution Mira Mohidin bad no 
present right to share in the property acquir¬ 
ed by his father, and because the transfer of 
a non existent thing would be in itself null 
and void. 

Next, as regards estoppel, Exhibit I em¬ 
bodies an agreement, arranged by arbitrators, 
whereby an adult son agreed with his father 
to compound for the chance of a certain event 
happening in the future, namely, his father 
predeceasing him and leaving property. The 
consideration for the agreement was a lump 
sum of Rs. 500 paid down at the time. The 
contingency provided for having now occur¬ 
red by the death of Pachakanni during the 
lifetime of Mira Mohidin (P. W. No. 1), 
I fail to see by what right the recipients of 
the money or those claiming under them can 
be allowed to repudiate the transaction by 
which they benefited and act as if they had 
not induced the money to be paid. Mira 
Mohidin caused Pachakanni to believe a 
thing to be true and to act upon that belief, 
that thing being his intention not to make 
any further claim to Pachakanni’s property. 
See sections 115 and 3 (2), illustration (d), 
Indian Evidence Act. Both as a family 
settlement by arbitrators and on the ground 
of estoppel, 1 am inclined to uphold the trans¬ 
action evidenced by Exhibit I and I would 
allow the second appeal so far as Mira 
Mohidin’s share is concerned and in modi¬ 
fication of .the lower Court’s decree direct 
that plaintiff do recover f — * — §ths of 
Pachakanni’s estate with proportionate costs 
throughout. 

By the Court —Under section 98 of the 
Code of Civil Procedure the second appeal 
is dismissed with costs. 

Appeal ilismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 384 of 

1913. 

March 30, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Smither. 

N1RANJAN MUKERJEE —Plaintiff— 

Appellant 

versus 

SHIB PROSAD MUKERJI and others— 

Defendants—Respondents. 

Landlord and tenant—Lease granted by some co- 
sharers of joint property -Partition— Lessee, right of — 
Hindu Law—Widow purchasing hnsband*s estate in exe¬ 
cution of decree against her, rights oj—Burden of proof 
— Presumption. 

A person taking a lease of a property from some 
of the co-sharers, who have an undivided interest 
in it, takes subject to the right which the other 
co-sharers would have on partition, namely, that if 
the property on partition falls to the lot of the 
other co-sharers, they would not be bound by the 
lease, [p. 372, col. 1.] 

Although in an ordinary case the purchase of a 
property by a Hindu widow cannot be presumed to 
be made out of the income of her husband’s estate, 
yet where the widow permits a portion of the 
husband’s estate to be sold in execution of a decree 
against her more than fifty years after the death of 
the husband, and purchases it herself, the presumption 
would be that the purchase was made by the widow 
out of the income of the husband’s estate, so that 
by the purchase the property was put back in 
exactly the same position in which it was before the 
decree and the sale thereunder, [p. 372, col. 2.] 

Where a portion of the husband’s estate is sold 
in execution of a decree against the widow more 
than fifty years after the death of the husband, the 
presumption would be that the property was not 
brought to sale for the liability of the husband. 
Therefore the onus {of proving that the property 
was brought to sale to enforce a liability of the 
husband, lies on the person alleging it. [p. 372, col. 
2 .] 

Where land, in which a Hindu widow had a 1 '5th 
undivided share, was let out in permanent lease bv 
her co-sharers and the widow without legal neces¬ 
sity, and subsequently on partition that land was 
allotted to the widow: 

Held, that after the widow’s death her husband’s 
reversioner would be entitled to set aside the whole 
lease, but that the lessee would be entitled by a 
separate suit to enforce his right as against the 
other co-sharers of getting a lease of property of 
equal value out of the properties allotted to them, 
[p. 373, col. 1.] 

Appeal against the decree of the District 
Judge, 24-Pergannas, dated the 18th Septem¬ 
ber 1912, modifying a decision of the Munsif, 
Sealdah, dated the 30th June 1911. 

X 

FACTS material to the report will appear 
from the following extracts from the judg¬ 
ment of the lower Appellate Court:— 


In this case the plaintiff claiming to be 
a reversioner of Tripura Sundari Debi sued 
to recover 11 cottas of land, which was let 
out to the present appellant on a mukarrari 
mourashi lease by Tripura Sundari Debi 
on the 28th Aswin 1301. 

The case for the plaintiff is that he was 
the heir of one Khetra Mohan Mukherjee who 
inherited one-fifth share of certain properties 
of the Goswamisof Khardah. It appears that 
on the death of Tripura Sundari he was 
not aware that he was a reversioner. Subse¬ 
quently coming to know of it, he has brought 
suits to set aside certain leases and sales 
made by Tripura Sundari without leave of 
any reversioner, on the ground that she had 
no legal or other necessity to alienate the 
lands. 

The defence in the lower Court was that 
these lands were leased for legal necessity. 
Tripura joined with all her co-sharers in 
leasing out 34 bighas of land to the defend¬ 
ants at a bonus of Rs. 195 and a rent of 
Rs. 4per year. Tripura’s one-fifth share, there¬ 
fore, was only Rs. 39 bonus and about 13- 
annas rent per annum. The lands, however, 
being situated in the village of Khardah, 
where there have long been mills and garden 
land, is now of considerable value. The learn¬ 
ed Munsif has found in favour of the plaintiff. 
#*######## There 
is no evidence at all that the lease of 1301 
was granted for legal necessity. It was a 
lease of 14 bighas and Tripura’s share was 
one-fifth. Tripura, therefore, was entitled to 6 
cottas only. The plaintiff, however, has sued 
and got a decree for 11 cottas. The reason 
for this is that sometime between the 
purchase of 1879 and the lease of 1894, 
Tripura and her co-sharers went to partition 
and by the partition Tripura took 11 cottas 
of these 1| bighas in her share. The parti¬ 
tion was made without the present appellants 
being parties thereto and I cannot find how 
it can be binding on the appellants. The ap¬ 
pellants only took a lease of 6 cottas from 
Tripura and the respondent is, therefore, only 
entitled to recover 6 cottas and no more. 

I, therefore, allow the appeal in part only. 
The plaintiff will get a decree to recover 
khas possession by partition of 6 cottas with 
loasilat to be determined in the suit from the 
date of Tripura’s death As the appellants 
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evidently took the lease in good faith I allow 
no costs.” 

Baba Bankim Chandra Mukerjee , for the 
Appellant.— The learned Judge, having found 
that there was no legal necessity for the 
lease granted by Tripura, should have held 
that the plaintiff was entitled to take 
khas possession of the lands allotted to 
him. The lease was granted by Tripura 
along with her other co-sharers, but there 
is nothing in the lease to show that she 
was granting only a one-fifth share * of 
the property. Her undivided share in the 
property was let out. That undivided share 
has now been defined and limited to the 
land now in dispute in a suit for partition 
and it being found that there was nothing 
fraudulent, the plaintiffs are entitled to 
succeed. 1 rely upon the principle of 
the decision in Byjnatn Lall v. Ramoodeen 
Chowdhury (1) and Par ini Kanta Majumdar 
V. Ishur Chandra Chakravarti (2). 

Babu Siva Prosunna Bhattjcharjya (with 
him Babu Piraj Mohan Mazumdar) , for the 
Respondent, contended that the permanent 
lease, which was granted by the widow 
Tripura Sundari jointly with the other 
co-sharers, must have been beneficial to 
the estate of her deceased husband, as the 
land let nut was a jungle. The very face 
.that the co-sharers joined with the widow 
in granting the lease shows that the lease 
was not an improvident one. It ought 
to have been found by the lower Courts 
that there was legal necessity for the 
lease. Moreover this land was sold in 
execution of a decree against the widow 
and her co-sharers, and was purchased by 
them. This purchase by the widow can¬ 
not be presumed to have been made for 
the benefit of the estate It ought to be 
presumed that the widow purchased the 
the land for her own benefit out of her 
own money. Every purchase by a widow 
cannot be regarded or presumed to be 
made out of the income of the husband’s 
estate. In the absence of any evidence 
that the purchase was made out of the 
inoome of the husband’s estate, it ought 
to be held that this property was the 
widow’s absolute property not belonging 
to the estate of her deceased husband. 

U) 21 W. It. 233; 1 1. A. 106. 

(2) 18 lad. Cas. 240; 21 C. L. J. 603. 


Even assuming that this property belonged 
to the husband’s estate, and the widow 
had no legal necessity to grant a perma¬ 
nent lease of her share therein, the rever¬ 
sioner, who is entitled only to the share 
which the widow had in the property, can¬ 
not set aside the whole lease. The parti¬ 
tion which took place cannot affect the 
rights of the lessees, who were no parties 
to the partition. 

JUDGMENT. 

h LETCHER, J.— This is an appeal by the 
plaintiff against a decision of the learned 
District Judge of the 24-Pergannas, dated the 
18th September 1912, modifying a decision of 
the Munsif at Sealdah. The suit was brought 
by the plaintiff to recover possession of a 
certain plot of land that had been awarded 
to him in a certaiu partition suit. The de¬ 
fence set up by the contesting defendant, 
namely, the tenant, was that he had obtaiued 
a permanent lease of the property from the 
owners prior to the partition. The learned 
Judge in the Court of Appeal below has found 
these facts and they are not seriously contro¬ 
verted-—That, on the 13th November 1894, 
the contesting defendant took a lease from the 
Goswami defendants who were then the co¬ 
sharers of the property. The person repre¬ 
senting an one-fifth interest in the property 
was a Hindu widow named Tripura Sundari, to 
the estate of whose husband the present 
plaintiff succeeded on the death of Tripura. 
The learned Judge has found that that lease, 
so far as regards the interest of Tripura, was 
not granted for legal necessity. Therefore, 
the statement made in the lease of the reasons 
that moved the Hindu widow to grant this 
permanent lease obviously was disbelieved 
by the learned Judge. The question, there¬ 
fore, arises in the present suit, this property 
having fallen to the lot of the plaintiff, “to 
what extent, if at all, is he bound by the lease 
granted by the other four co-sharers and 
Tripura.” The learned Judge in the Court 
below has held that the plaintiff is bound, 
at any rate, as regards a portion of the in¬ 
terest so granted and that, therefore, he is 
not entitled to get actual possession of the 
land sued for. That seems to be unsupport¬ 
ed by the authorities. The findings made in 
this case show that, as regards one-fifth of 
the property, the lease was not binding be¬ 
yond the lifetime of Tripura and, therefore, 



372 


INDIAN OASES. 


NIRANJAN MCKERJEE V. SHIR PROSAD. 

the reversioner, who is the present plaintiff, 
is not bound by the terms of that lease. In 
that view, the lessee had a lease of an un¬ 
divided four-fifths of the property which was 
comprised in the lease. There was also a 
lease of an undivided one-fifth during the 
lifetime of Tripura. Under the law laid down 

in a series of decisions in this Court of which 

two examples may be given, namely, the cases 
of Byjnath Lai v. Ramoocleen Chaulhnj (1), 
and Tarini Kant i }[ojumdar v. Ishur Chandra 
Chakravarty (2), a person taking an interest 
from persons who have an undivided interest 
in the property take3 subject to the rights of 
the other co-sharers who are not bound by 
the transaction, namely, that if the property 
comes to be partitioned, the rights of the 
other co-sharers not bound by the lease, as 
it is in the present case, would not be affected 
by the grant of the lease. In the present 
case, the property comprised in the lease has 
fallen to the lot of the plaintiff. The persons 
who were the lessors of the four-fifths received 
on the partition other properties and, there¬ 
fore, if the present lease stands as against 
the plaintiff and in his view is not a favour¬ 
able lease, the property allotted to the plaint¬ 
iff is seriously affected and cannot be in 
value anything like the property as the pro¬ 
perty which has been awarded to the other 
co-sharers of which they have received ac¬ 
tual possession. That is so far as the case 
set up by the plaintiff is concerned. Against 
that, the defendant says that this transaction 
by the widow Tripura, joining along with 
the other co-sharers in granting a permanent 
lease of a piece of land that was jungle, must 
have been beneficial to the estate of her de¬ 
ceased husband. That case was not set up 
and was not tried. The case that was put 
forward and tried was the case of legal 
necessity as evidenced by the recitals in the 
lease. Those recitals were found to be 
wholly illusory and no case of legal necessity 
such as is mentioned in the recitals was prov¬ 
ed to the satisfaction of the Judge. The case 
of benefit, namely, that the widow should 
join in this permanent lease at a small rent 
to benefit the estate has not been tried and 
we cannot at this stage of the proceeding 
consider a totally new case. 

Then, another point was urged by the 
respondent, namely, that the widow along 
with the other co-sharers purchased this pro¬ 
perty, it having been brought to sale in exe- 


[191? 

cution of a decree against the widow and the 
other co-sharers. It is said that the presump¬ 
tion is that the widow purchased that out of 
her own money for her own benefit. The first 
point is, Is there anything in this case toshow 
for what purpose the property was, in fact, 
brought to sale and the decree passed, in 
execution of which the property was 8old. ,, 
It appears that the widow’s husband had died 
fifty years prior to the suit. There can be no 
presumption, I take it, that a Hindu who 
has been dead for fifty years still has liabilities 
outstanding. Any such liability would 
apparently be barred years before under the 
law of limitation of suits; and if such a case 
is set up that the property was brought to 
sale for the liability of the husband who has 
been dead for fifty years, the onus in that case 
would lie on the person who say3 that the 
suit was brought fur that purpose. In the 
present case, there cannot be any doubt that 
it was not so. Everything points to the 
fact that it was probably that the co-sharers 
failed to keep down the rent or revenue or 
some other obligation for which they were 
responsible and the suit was brought and the 
property was repurchased by the co-sharers 
including the widow and the widow having an 
income of Rs. 200 or Rs. 300 a year from 
her husband’s estate, everything points to 
the fact that the purchase was made by the 
widow out of the income of her husband’s 
property. This case, I am quite satisfied, 
was not raised very definitely in the Court 
of first instanoe. It was dealt with much 
more clearly by the learned District Judge. 
But I think the learned District Judge had 
ample warrant in findingthat the re-purchase 
by the widow put the property back to exactly 
thesame position as it was before the decree 
and the sale in execution thereunder. A rever¬ 
sioner cannot be ousted in a manner like this 
and although the learned Vakil may be right 
that, in the ordinary case, the purchase by 
the widow cannot be presumed to be made 
out of the income of her husband’s estate, 
where the widow permits the property to be 
sold in execution more than fifty years after 
the death of the husband and purchases it 
herself, I am not sure that different considera¬ 
tions do not apply. I think the learned Judge 
had ample warrant in coming to the conclusion 
that this purchase was, in fact, made by the 
widow for the benefit of the estate. That is the 
position and how the matter stands. I think, 
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on the view of thelaw, the learned Judgeought 
to have come to the oonclnsion that the 
lessee took the lease from the co-sharers 
subject (o the right that the plaintiff 
would have on partition, namely, that if 
this property fell to the lot of the plaint¬ 
iff, the plaintiff would not be bound by 
the lease granted by the other co-sharers. 
In that view, the plaintiff ought, I think, 
be given possession of the land he sues 
for. The question then is—“What is the 
position of the lessee against the other co¬ 
sharers?” Can we deal with that in this 
case? I think, on the whole, it would not 
be wise to do so. Of course, the lease as 
against the other co-sharers is a perfectly 
good lease. The lessee is entitled, on general 
principles that have been followed in case 3 
with reference to mortgages and also to 
leases, to have a lease of property of corres¬ 
ponding value given to him ou- of the 
properties that have been awarded to the 
other oo-sharers in the partition suit. Those 
other co-share s except the minors have 
not appeared in the present appeal. I 
think it would be much better to leave 
the lessee to enforce his rights as against 
the other co-sharers of getting a lease of 
property of equal value out of the properties 
allotted to them in a separate suit. The 
present appeal, I think, ought to be allowed 
with costs and, in lieu of the decree 
passed by the learned District Judge, the 
plaintiff ought to be given a decree for 
khas possession of the whole of the pro¬ 
perty that has fallen to him on partition. 
The cross-objection is dismissed with costs. 

Smither, J.— I agree. The plaintiff has 
inherited as reversioner, after a Hi*»du 
widow. There being no legal necessity, 
the Hindu widow could not place a sikmi , 
to last beyond her own life, on the share. 
Also, the other co-sharers could not put 
any kind of encumbrance on *his share. 
Therefore, the plaintiff’s share, and the 
allotment which he now has in place of 
his share, is free. The sikmidar must 
follow the allotments of the other co-sharers, 
who created the sikmi. The plaintiff must 
get khas possession of his allotment as 
against the sikmidar. 

Appeal allowed ; 

Cross-objection dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 29 of 1916. 

March 2, 1917. 

Present: —Justioe Sir Asutosh Mookerjee, 
Kt., and Mr. Justioe Beachcroft. 

Sheikh KAMAARDDI— Defendant— 

Appellant 

versus 

Srimati MONMOHlNI DASYA— 

Plaintiff—Respondent. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 48, 
applicability of, to umfer-raiyat holding at produce rent 
— Lease, construction of—Tenant undertaking to 
deliver paddy and on default its price, liability of. 

Where under a contract of tenancy an under- 
roiyat undertook to deliver to the landlord a certain 
quantity of paddy as rent for each year and on 
default, to pay to the landlord Rs. 20 as the price 
of the paddy with damages and costs: 

Held, that as the under-raO/at did not hold at a 
money-rent but at produce rent, section 48 of the 
Bengal Tenancy Act had no application to the 
case [p. 374, col. 2; p. 375, col. 1.] 

The expression “holding at a money rent” in section 
48 of the Bengal Tenancy Act refers not only to the 
landlord, but also to the under-mi yat so that that 
section applies when both the raiyat and the under¬ 
rated hold their respective tenancies at a money- 
rent. [p 375, col. l.J 

Appeal against the decree of Mr. Justice 
Newbould, dated the 19th January 1916, 
in Appeal from Appellate Decree No. 313 
of 1914. 

FACTS material to the report will appear 
from the following judgment of 

Newbould, J.—In this appeal which arises 
out of a rent suit, the question to be 
determined is whether the amount of rent 
recoverable by the plaintiff is limited by the 
provisions of section 48, Bengal Tenancy Act. 
I am of opinion that the learned Subordinate 
Judge was right in holding that the provisions 
of this section did not apply as the rent 
payable by the defendant was not money 
rent. I he defendant’s kabuliyat provides 
that he is to pay So powas of paddy each 
year. There is a further stipulation that 
in default of payment of this paddy the 
plaintiff will be entitled to realise Rs. 20 
as price of the said paddy, with damages 
and costs, by instituting suits and obtain¬ 
ing decrees. I agree with the learned 
Subordinate Judge that the terms of this 
kabuliyat are distinguishable from the terms 
of the kabuliyat in the cases of Ananda 
Chandra Roy v. Makr m All (1) and Bipro 

(1) 3 Ind. Cae. 204; 10 C. L. J. 144. 
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Gharan v. Suchand Roy (2). In these cases 
it appears that the tenant had the option 
of paying his rent in cash or in kind. In 
tlie present case under the terms of the 
kubuliyat the tenant is clearly bound to 
pay his rent in kind and it is the land¬ 
lord alone who has the option of recovering 
a money rent; or rather the terms of the 
kubuliyat provide, not that the landlord 
should recover money rent, but that should 
he be compelled to bring a suit he would be 
able to avoid the necessity of proving 
what was the value of the paddy at the 
time when it became due. In fact the 
condition is similar to a stipulation for 
liquidated damages such as is commonly 
provided for the breach of an ordinary 
contract. I hold that rent payable by the 
defendant is not money rent and this is 
sufficient to dispose of this appeal, and it 
is not necessary to consider the other 
points argued. But I may add I have 
considerable doubt whether the learned 
Subordinate Judge was right in holding 
that the decision of this Court in the case 
of A ini Chand Shalia v. Joy Chandra Rath 
(3) is applicable to a case in which the 
rent claimed for a portion of the holding 
exceeds, by more than the statutory 
amount, the amount paid by the lessor 
for the whole of the holding. The appeal 
is dismissed with costs. 

Babu Akhoy Kumar Banerjee , for the 

Appellant. 

Babu Surendra Nath Guha , for the Re¬ 
spondent. 

JUDGMENT.— This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould in a suit 
for rent. Under the contract of tenancy, 
dated the 8th September 1898, the defend¬ 
ant undertook to deliver to his landlord 
35 poicas of paddy as rent for each year. 
There was a further provision that, on 
defauU, the landlord would be entitled to 
realise from the tenant Rs. 20 as price 
of the paddy with damages and costs. The 
landlord instituted this suit on the alle¬ 
gation that the paddy due for the years 
1317 and 1318 had not been delivered 
and sought a decree for recovery of Rs. 40 

(2) 8 Ind. Cas. 945; 12 C. L. J. 595. 

(3) 15 Ind. Cas. 256; 39 C. 839; 16 C. W. N. 857. 


with damages and costs. The defendant 
pleaded that the contract contravened the 
provisions of section 48 (a) of the Bengal 
Tenancy Act and was consequently not 
enforceable in law. This contention was 
accepted by the Court of first instance. 
Upon appeal a contrary view was taken 
by the Subordinate Judge, and the decision 
of the lower Appellate Court has been con¬ 
firmed by Mr. Justice Newbould. 

Section 48 is in these terms: —“The landlord 
of an under-nur/a£ holding at a money-rent 
shall not be entitled to recover rent exceed¬ 
ing the rent wbioh he himself pays by more 
than the following percentage of the same, 
namely, (a) when the rent payable by 
the under raiyat is payable under a regis¬ 
tered lease or agreement, 50 per cent., and 
( b ) in any other case, 25 per cent.” 
In the present case, the rent was payable 
by the under-razya^ under a registered lease. 
Consequently, if the section is applicable, 
the plaintiff cannot recover from the'tenant, 
as rent, a sum which exceeds by more 
than 50 per cent, what is paid by himself to 
his superior landlord. The Court of first 
instance found that, for the entire holding, 
the plaintiff pays to his superior landlord 
Rs. 2-8*0 a year, and in the view that 
the section was applicable, held that the 
plaintiff could recover rent at the rate of 

Rs. 2-8-0 plus Rs. 1-4-0 that is Rs. 3-12-0. 

Consequently, the question arises whether 
section 48 is applicable to this tenancy. 
The appellant contends that the section is 
applicable, because the tenant holds at a 
money-rent, and in support of this view 
relies upon the cases of Ananda Chandra 
Roy v. Makram Ali (1) and Bipro Charan v. 
Suchand Roy (2). In our opinion, there is 
no foundation for this contention and the 
cases mentioned are clearly distinguish¬ 
able. 

In the first of these cases, the tenant 
had the option to deliver a certain 
quantity of produce, or in the alternative, 
to pay a certain sum of money. In the 
second case, the agreement was exactly 
the reverse. In the case before us, the agree¬ 
ment on the face of it shows that the 
tenant held at produce rent. No doubt 
there was a provision to the effect that if 
there was default on the part of the 
tenant, the landlord would be entitled to 

realise a certain sum of money as the 
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price of the paddy. This only aooentuateR 
the true position, namely, that rent is pay¬ 
able not in cash but in kind, and the con¬ 
tract only prescribes the measure of the 
damage which the landlord could claim in 
the event of default on the part of the 
tenant. We hold, accordingly, that this 
is not a case of an under-raj’^/atf holding 
at a money-rent. We may add that it 
was contended before us that the expres¬ 
sion holding at a money-rent’ refers 
to the landlord and not to the under raiyat 
\_Ananda Chandra Hoy v. Makram All (1)]; 
it is clear, however, that section 48 taken 
as a whole indicates plainly that the land¬ 
lord and the under -raiyat must both hold 
their respective tenancies at a money-rent; 
otherwise, no comparison can possibly be 
instituted, as contemplated by the section. 
In tin’s view it is needless to consider the 
question raised by Mr. Justice Newbould 
as to the applicability of the decision in 
Nita Chand Shaha v. Joy Chandra Nath (8). 

1 he result is, that the decree made by 
Mr. Justice Newbould is affirmed and this 
appeal is dismissed with costs 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 304 ok 1916. 

March 30, 1917. 

Present :—Mr. Justice Mullick and 
Mr. Justice Atkinson. 

SHhO LOI'AN RAI and others — 
Defendants—Appellants 

versus 

BH1RGL N R AI— Plain i iff—Respondent. 

Hindu Law — Adopt ion - Putrishta jug ceremony 
whether necessary - Specific Relief Act (l of 1877), s. 
42— Declaratory suit, maintainability of—Consequen¬ 
tial relief. 

Where both the adoptive father and the adopted 
aon are members of the same gotra, tho putrishta jag 
ceremony is not necessary to validate the adoption, 
[p. 3/6, col. 2.] 

Lurhmun Lull v. Hohun Lull, 16 W. K. 179, not 
■followed. 

\\ here plaintiff sued for a declaration in respect 
of what he described as a hereditary trust under the 
management of his adoptive father, and it appeared 
that if tho devolution of the office of hereditary 
trustee was to be hold as governed by the rules 
bearing on tho holding of joint family property, 
the plaintiff could claim joint possession and 
management: 


Held, that :a suit for a mere declaratory decree 
was unsustainable under the proviso to section 42 
of the Specific Relief Act. [p. 377, col. 1.] 

Appeal from the decision of the District 
Judge, Shahabad. 

Messrs. Raghunath Singh , Sushil Madhuh 
Mullick , Atul Krishna Roy and Umacharan 
Laha , for the Appellants. 

Sir All Imam (with him Mr. Shahahuddin 
Khan \ for the Respondent. 

JUDGMENT. 

Mullick, J. —The plaintiff is a person 
who olaims to be the adopted son of de¬ 
fendant No. 1; and defendants Nos. 2 and 
3 are the natural sons of defendant No. 

I. The parties belong to one of the twice- 
born castes, and the reliefs claimed by the 
plaintiff are :— 

1. That it be declared that defendant 
No. 1 and his wife adopted this plaintiff 
after due performance of the rites enjoined 
under the Shastras and they treated him as 
their son. 

2. That it be declared that since the date 
of adoption this plaintiff became a son of 
defendant No. 1 and is so even now, that 
he has been living jointly with the defend¬ 
ant No. 1 and that this plaintiff has no 
more any connection or concern either with 
Harbans Rai, his family, or even with the 
property belonging to Harbans Rai’s family. 

It is alleged by the plaintiff that de¬ 
fendants Nos. 1 and 3 are displeased with 
the plaintiff and wish to deprive him of the 
family estate. 

The learned Judge framed the following 

issues :—: 

1- Is the Court-fee paid sufficient ? 

2. Is the suit barred by section 10 of 
the Civil Procedure Code? 

3. Was the plaintiff adopted by defend¬ 
ant Nu. 1? Is the adoption valid? 

4. Do the plaintiff and defendants form 
members of a joint family? 

5. What relief, if any, is the plaintiff en¬ 
titled to? 

The learned Subordinate Judge found all 
the issues in favour of the plaintiff and 
decreed the suit in full, giving the plaint¬ 
iff all the declarations besought. 

In appeal the learned District Judge 
arrived at the same result and the de¬ 
fendants now prefer this second appeal before 

us. 

The first point taken is that the adop- 
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tion was not valid because the putrishta 
jag ceremony was not performed. It is con¬ 
tended that this ceremony is essential to 
make an adoption valid in any of the twice- 

born castes. 

It was held so far back as 1871, by Dwarka 

Nath Mitter, J., in the case of Luchmun Lai 

v. Mohnn Loll (1) that the performance of 

putrishta jag was essential in order to validate 

an adoption in dattaka form at least among 

the three superior castes. Apparently there 

is no other authority so directly in point, 

but we find that the above ruling was 

considered by Mookerjee and Beachcroft, JJ., 

in Katki v. Lakpati Pujari (2) and it was 

there explained that the dictum of Dwarka 

Nath Mitter, J., to the effect that putrishta jag 

was an essential ceremony was an error 

in the nature of a lapsus linguce and that 

what the learned Judge must have really 

meant to say was that the dattahoma cere- 

mony, and not the putrishta jag ceremony, 

was essential to a valid adoption in the 

datta V a form among the three superior twice- 
born castes. 


It is contended on behalf of the appellant 
that the learned Judges proceeded on men 
speculation in finding this explanation anc 
that so high an authority as Dwarka Natl: 
Mitter, J., must be presumed to hav< 
known what the Hindu Law on the sub 
ject was. 

On the other hand the opinion of the 

Bench which decided the case in Katki v 

Lakpati Pujari (2) is entitled to the greatesl 

weight and, in my opinion, their interpretatior 

of the texts is correct and supports the view 

that the putrishta jag ceremonj' is a mattei 

of form and not essential to an adoption 

Following this view Chaudhuri and New- 

bould, JJ., have recently held in A sit a Mohat 

(those v. A 'irode Mohan Ghose (3) that the 

putrishta jag ceremony is not essential amon§ 

sudras. The reply of the learned Vakil foi 

the appellant is that it follows by implicatior 

that it is essential among the higher castes, 

but, in my opinion, this conclusion does no! 
necessarily follow. 

We are not lequired, however, for the 
purposes of the present case to decide the 
1arger ^q ues tion^ as to what is the position 

3^2) 27 Ind. Cas. 39; 20 C. W. N. 19; 20 C. L. J, 

(3) 35 Ind. Cas. 127; 20 C. W. N. 901. 


where the adoptor and adoptee belong to 
different gotras. 

It has been settled by the Privy Council* 
as al>o by the Calcutta High Court [see 
Katki v. Lakpati Pujari (2)] that even the 
dattahoma is not necessary among the higher 
castes if the adoptor and adoptee are 
members of the same gotra , and I take it 
that the rule applies with greater force to the 
putrishta jag which is certainly a less 
important ceremony. 

In the present case it has not been proved, 
the burden being on the defendants, that 
the plaintiff was not of the same gotra as 
defendant No. 1. In fact there are indica¬ 
tions on the record which show that they 
are members of the same gotra and we 
are entitled to draw the inference that the 
plaintiff and the defendant No. 1 are mem¬ 
bers of the same got)a and that in their 
case at any rate the putrishta jag ceremony 
was not necessary to validate the adoption 
set up by the plaintiff. 

This disposes of the first point put for¬ 
ward by the appellant. 

The next point is a more difficult one. 

It is contended by the arpellant that the 
suit is not maintainable as the relief claim¬ 
ed is a declaratory relief under section 42 
of the Specific Relief Act. It is contended 
that the plaintiff was bound to ask for 
consequential relief either in the. shape of 
confirmation of possession or joint posses¬ 
sion or partition and that as he has not 
included in his plaint any relief of these 
kinds, the suit is not maintainable. 

To-day we have not had the assistance 
of Sir Ali Imam who appeared on behalf 
of the respondent yesterday and consequent¬ 
ly the appeal must to all intents and 
purposes be decided ex parte; but we have 
looked at the authorities relied upon on the 
respondent’s side and we find that none 
of these authorities support the contention 
that the plaintiff is entitled to relief upon 
the plaint as it stands. 

It is true that this is not a suit for de¬ 
claration that the plaintiff is entitled to 
succeed to the joint family property on the 
death of his father. Sir Ali imam’s con¬ 
tention would probably have been that a 

*See the decision of Bal Gangadhar Tilak v. Shri 
Shrinivas Parnlit, 29 Ind. Cas. 639; 39 -B. 441 
(P. C.}.— Ed. 



Vol. XLIJ 


INDIAN 



SHEO LOTAN RAI V. BHIRGUN RAI. 

prayer for declaration of the plaintiff’s status 
is quite sufficient; that as the plaintiff has 
not been dispossessed he need not ask for 
any further relief, and that upon the death 
of his father he will succeed by survivor¬ 
ship. But in this case it is quite clear 
that there has been a denial of the plaint¬ 
iff’s right and although the plaintiff cannot 
be compelled to ask for partition which he 
says he does not want, yet the law requires 
that he should ask for at least one of the 
other reliefs which it is open to him to 
ask for. It is certainly open to him to 
ask for recovery of joint possession or for 
confirmation of possession jointly with de¬ 
fendants Nos. 1, 2 and 3. Having failed to 
do either, the suit is bad as at present framed. 

The authorities all say that what is to 
be looked at is the real object of the suit. 
If the real object of the suit is to get a 
declaration which will enable the plaintiff 
hereafter to seek further relief to which 
the plaintiff is at present entitled, the 
Court will not grant the declaration. So 
when the plaintiff sued for a declaration 
in respeot of what he described as a here¬ 
ditary trust under the management of his 
adoptive father, it was held that if the de¬ 
volution of the office of hereditary trustee 
was to be held as governed by the rules 
bearing on the holding of joint family pro¬ 
perty, the plaintiff could have claimed joint 
possession and management and a suit for 
a mere declaratory decree was unsustain¬ 
able under the proviso to section 42, Specific 
Relief Act, Nataraja Chetty v. Ko'andavelu 
Chetty (4). 

There are also authorities which explain 
how the discretion of the Courts, even 
though a mere declaration may be permis¬ 
sible under section 42 of the Specific Relief 
Act, should be exercised. It has been observ¬ 
ed in all the High Courts in this country 
that the discretion should be used with the 
utmost caution. 

This principle was recently affirmed by 
Jenkins, C. J., in Veokali Koer v. Kedar 
A ath (5). That distinguished Judge observed 
that even in cases where section 42 of the 
Specific Relief Act does not limit the powers 
of the Court to give declaratory decrees. 

(4) 15 M. L. J. 456. 

(5) 15 lud. Cas. 427; 39 C. 704; 1G C. W. N. 838. 


as when such a declaration is ancillary to 
the consequential relief and sanctioned by 
long established practice, the Court should 
be circumspect and even chary as to the 
declaration it makes. It is ordinarily enough 
that the relief should he granted without a 
declaration. In the present case the relief 
claimed is not even ancillary. The suit is 
for a mere declaration which the law 
forbids. No question of discretion arises. 

The plaintiff is a Mitakshara son, who, 
if his adoption is proved, as it has been 
proved, is entitled to claim joint possession 
with the other members of the joint family; 
and this suit has obviously been brought 
in the declaratory form simply for the 
purpose of evasion of stamp duty. 

The order, therefore, which I think we 
ought to make in this case is the same as 
that made by Jenkins, C. J., in the case 
cited above. 

We will give the plaintiff leave to amend 
his plaint and to add a prayer for con¬ 
sequential relief, so as to bring his suit 
within the scope of section 42 of the 
Specific Relief Act; and in order that 
he may have sufficient time to pay up the 
necessary Court-fees we will fix the first 
of May 1917 as the date on or before 
which such payment is to be made. Upon 
the appeal being put up before us on that 
date we will determine the nature of the 
issues to be framed and tried. 

The plaintiff must come on the date fixed 
prepared to state the natuie and scope of the 
amendment he wishes to make. 

In the event of the plaintiff’s failing to 
comply with this order, the appeal will succeed 
and the suit will be dismissed with costs in 
all Courts. 

Leave to amend plaint given. 
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CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 97 of 1913. 

March 15, 1917. 

Present: —Justice Sir Asutosh Hookerjee, 
Kt., and Mr, Justice Beacbcroft 

TSHAN CHANDRA DHUPI— Plaintiff— 

Appellant 

V6TSUS 

NISHL CHANDRA DHUPI and others- 

De FEND ANTS—RESPONDENTS. 

Pleadings, determination of rase on grounds taken ir 

--Relief to be consistent with pleadings - Landlord and 

tenant—Ejectment -Plaintiff's title proved— Relief- 

Adverse possession against lessee , whether adverse aoainst 
lessor. * 

In an action in ejectment when the plaintiff lias 
established his alleged title, the Court should not 
refuse him relief on a ground not only not uro-cd 
by the defendant but wholly inconsistent with the 
defence taken by him in his written statement, fn 

The determination in a cause should be founded 
upon a case either to he found in the pleadings or 
mvolved ,n or consistent with the case thereby made- 
although it cannot be maintained as an inflexible 
rule of law that a. Court is not competent to de- 
termme that the rights of the parties litigant are 
really different from what is alleged either by the 
plaintiff or by the defendant, [p. 380, col. 2; p." 38 

The possession of an under-tenant of a tenant 
who had no power to transfer the demised land does 
not become adverse to the landlord until the tenancy 
comes to an end. [p. 381, col 2.] y 

The plaintiff instituted a suit for the ejectment nf 
the defendant, on the allegation that the plaintiff was 
a ranjat of the land in suit and had granted a perma- 
nent heritable under-™,' yati interest to the defend 
ant on condition that if the latter transferred 
the property, the plaintiff would be entitled to 

re-enter, that in 1908 the defendant No. 1 had sold 

h,s right to defendant No. 2 and that defendant 

n f 3 7®! ln occ «Pat lon of the land as a trespasser 
Defendant No. 3 contested the suit, denying the 

title set up by the plaintiff and claiming to be a 

T"*;' '? re T ! pect 7 the klld the same superior 

landlord. It was found that defendant No. 3 did not 
hold as a raiyat but that he came upon the land as 
a tenant under defendant No. 1 and was in occupation 
o the land for more than twelve years and that the 
latl pl ° Ved us al,e S ed title to the land as a 

Held (1) that the plaintiff should have a decree 
and relief should not be refused to him on the 
ground that the third defendant was a tenant under 
the first defendant, a ground which was never sut 
gested m and was inconsistent with the pleading 
of the third defendant; [p. 380, col. 1 I 

(2) that the suit of the plaintiff was not time- 
barred, as time did not begin to run against him 

in 1908 when'he ° f dpf f ndant No - 1 ha d terminated 
off 1 i • ceased to pay rent to the plaintiff 

sri.'wwssr 

Appeal against the deoree of Mr. Justice 


Chapman, dated the 6th Maroh 1913, in 
A . Dp ®tl from Ap P ellate Decree Nos. 828 

ot 1911. 

FACTS material will appear from the 
hollowing judgment of 

Chapman, J. —This appeal arises out of a 
suit for ejectment. The plaintiff based his 
case upon an agreement which was come to with 
defendant No. 1 in the course of a previous 
litigation in the year 1893. That agree¬ 
ment has not been placed before me, but it is 
conceded that it amounts to a lease for an 
indefinite period coupled with a condition 

enabling the landlord to re-enter in the event 

of the tenant defendant No. 1 making any 
transfer of the land. Now (ha plaintiff was 
a raiyat an! the provisions under which 
a raiyat is allowable to eject an under-raiyat 
are contained in section 49 of the Bengal 

Tenancy Aot and the contract which entitles 

the landlord to eject otherwise in accordance 
with tnose provisions is not enforceable under 
section 178 (1). Therefore the landlord was 
not entitled to eject merely by reason of the 
transfer which took place admittedly from 
defendant No. 1 to defendant No. 2, and fur* 
ther the lease being for an indefinite term he 
was not entitled to eject his under raiyats 
except for non-payment of rent [ Madon Chandra 
Kapah v. Jahi Karikar (1/]. 

The contest, however, has been between the 
plaintiff and a third person defendant No. 3 
The defendants Nos. 1 and 2 did not contest 
the suit. The defendant No. 3’s case was 
that he held not under defendant No. 1 
but under another superior landlord. The 
learned Sub-Judge has held that in fact the 
defendant No. 3 did hold as under raiyat 
under defendant No. 1 and the defendant 

No. 3 has been in possession for a very long 
period more than twelve years. The conten¬ 
tion in this connection is that the defendant 

No. 3 not having set up the case which was 
found in his favour by the learned Sub Judge, 
he is not entitled to the benefit of the facts 
found. 1 do not think that this principle applies 
in a case for ejectment, if upon the facts found 

by the learned Sub-Judge on the case made 

by the plaintiff, the plaintiff was not entitled 
to eject. I think defendant No. 3 being in 
possession was entitled to the benefit of 
those findings. 

(1) 6 C. W. N. 377. 
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It is suggested that the learned Sub-Judge 
did not intend to oome to a finding as to the 
title of defendant No. 3, inasmuch as in the 
portion of his judgment which relates to the 

form of his decree he recites that it is not 
decided in this suit as to whether the 
defendant No. 3 is a sob-tenant of defendant 
No. I or a trespasser. I understand him simply 
to mean that in that connection he did not 
intend his deoision to operate as res judicata 
between the defendant No. 3 and defendant 
No. 1. I do not understand that he wished 
to resile from his previous express finding 
that defendant No. 3 for the purpose of the 
plaintiff’s suit in ejectment must be regarded 
as an under-tenant of defendant No. 1. 

It has been contended that defendant No. 2 
abandoned her holding. There is a finding 

of fact on this point that there has been no 
abandonment. 

I he appeal, therefore, fails and is dismissed 
with costs. 

liabu Bepin Behari Ohose //(with him Babu 
Frobodh Kumar Das), for the Appellant.—This 
appeal arises out of a suit for ejectment 
brought by the plaintiff, on the allegation that 
he purchased a ryoti interest in the land in 
March 1882, and continued in occupation 
of the land till 2nd May 1893, when he 
sub-let it to the defendant No. 1, and 
that in the sub-lease there was a stipulation 
that the plaintiff would be entitled to 
re-enter the land in the event of the de¬ 
fendant No. 1 transferring his interest in 
in any way. The defendant No. 1 sold 
his interest to defendant No. 2 in 190^ 
Thereupon the plaintiff instituted this suit 

for khas possession by ejecting the defend- 
ants. 

The defendant No. 3 was in actual 
occupation of the land claiming title there¬ 
to as a tenant under the same landlord 
as the plaintiff was. It was found by the 
lower Courts that the title claimed by the 
defendant No. 3 was false. But the first 
Appellate Court held that defendent No. 3 
was really a tenant under defendant No. 1 
and he was in occupation of the land for 
a number of years and so the land had 
not been abandoned by the defendant No. 1. 
in this view though the Court held that 
the plaintiff’s title was proved, it dis¬ 
missed his suit. On appeal to the High 
Court, that deoision has been upheld, and 


I now come up before your Lordships 
under section 15 of the Letters Patent for 
reversing the deoision of the Courts 
below. 

The defendant No. 1 does not claim 
any right in the land. He does not now 
hold it, nor has he made any arrangement 
for the payment of rent to the plaintiff. 
So there is no longer any relationship of 
landlord and tenant between the defendant 
No. 1 and the plaintiff; and it must be 
held that the holding has been abandoned 
by the defendant No. 1, entitling the plaintiff 
to take khas possession of it. The defend¬ 
ant No. 3 set up a title which has been 
negatived by the Courts below, but still 
he has got a decree in his favour on a 
ground on which he did not base his 
claim or title and which was not set 
forth in his pleadings. I submit the lower 
Courts are entirely wrong in giving relief 
to the defendant No. 3 on a plea which 
he did not raise in his pleadings. 

[Mookerjee, J.—What is the finding as to 
the nature of the holding? Is it transfer¬ 
able or not?] 

Whatever might be the nature of the 
ryoti interest purchased by the plaintiff, the 
interest of the defendant No. 1 was clearly 
non-transferable, as he was an under- 
ryot. Refers to Aminunriissa v. Jinnat Ali 
(i) and section 85 of the Bengal Tenancy 
Act. As soon as an under -ryot transfers 
his interest, his landlord becomes entitled 
to re enter. Moreover in this case there 
was an express stipulation in the under- 
ryoti lease, under which the plaintiff was 
entitled to re enter in case the under-rj/of, 
defendant No. 1, transferred his interest to* 
anybody else. Hence, I submit, under the 
law as well as under the terms of 
the sub-lease the plaintiff is entitled to 
get khas possession of the land. The de¬ 
fendant No. 3 cannot defeat the plaintiff’s 
suit by setting up a tenancy, a defence 
which was not raised nor suggested in his 
pleadings. 

Babu Bam Dayal Dey, for the Respond¬ 
ent.— It lias been found as a fact that 
the defendant No. 3 is a tenant under 
defendant No. 1, and that finding is conclu¬ 
sive in second appeal. 


(2) 27 I ml. Cas. 271; 42 C. 7">1; 19 C. W. N. 43: 20 
C. L. J. 54S. 
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[Mookerjee, J.—Did you make any such 
case in your written statement?] 

No, but this finding was arrived at by 
the lower Courts on a consideration of the 
evidence and the circumstances of the case. 
It might be an irregularity or an error on the 
part of the lower Appellate Court to come 
to such a finding when the defendant 
No. 3 did not take such a defence in his 
written statement. But this error or 
irregularity in the proceedings in this suit 
is not sufficient for reversing the decision 
of the lower Courts. Refers to section 

99, Civil Procedure Code. 

Moreover the defendant No. 3 was in 
possession for more than twelve years to the 
knowledge of the plaintiff, and if it is 
held that the defendant No. 3 had no title 
to possess and he was a trespasser, 
then his possession must be regarded as 
adverse to the plaintiff. Therefore the 
plaintiff’s suit for khas possession cannot 

succeed. 

[Mookerjee, J.—Your possession commenced 
after the plaintiff had granted a lease to 
defendant No. 1 in 1893, so how could 
your possession be adverse to the plaintiff 
as long as that lease subsisted? That lease 
determined when the defendant No. 1 
transferred his interest to defendant No. 2 
in 1908 *nd limitation began to run against 
the plaintiff from that time.] 

There is no legal evidence as to when my 
possession commenced, whether before or 
after the granting of the lease by t e plaint¬ 
iff to defendant No. 1. 

Moreover, it was in the knowledge of the 
plaintiff that the defendant No. 3 was in oc¬ 
cupation of the land. 

Babu Bepin Beharij Ghosh , in reply. 

JUDGMENT.—It is an appeal, under- 
clause 15 of the Letters Patent, from a 
judgment of" Mr. Just.ce Chapman in an 
action in ejectment. The plaintiff instituted 
this suit on the allegation that he had acquired 
a rat’i/ah'-interest in the land before 1893, 
and that on the 2nd May of that year, 
the first defendant became an under -raiyat 
under him on condition that he would 
have permanent and heritable rights but 
would not be entitled to sell, mortgage or 
exchange the land and that if in contraven- 
tion of the agreement, he transferred the 
property, the plaintiff would be entitled 
to re-enter. In 1908, the first defendant 


sold his right as an under-raiyat to the 
second defendant. Thereupon the plaintiff 
commenced this action on the 8th Septem¬ 
ber 190S to eject both the defendants; he 
also prayed that the third defendant who 
was in occupation as a trespasser might 
be ejected. The suit was defended by the 
third defendant, who pleaded that the land 
did not belong to the plaintiff and that he 
himself held it as raiyat under the superior 
landlord of the plaintiff. The Court of 
first instance dismissed the suit and that 
decision has been successively affirmed by 
the Subordinate Judge and by this Court. 
It has been found that the third defendant 
did not hold under the landlord of the 
plaintiff, that the plaintiff had established 
his alleged title, and that the third defend¬ 
ant came upon the land as an under-tenant 
of the first defendant. In this view, the 
Courts below have refused the plaintiff a 
decree for ejectment. But the Subordinate 
Judge has stated at the same time that 
the question whether the third defendant 
was a tenant under the first defendant 
would be left open, to be litigated again, 
between the parties, if occasion should 
arise. The plaintiff has now appealed to 
this Court and has argued that the Courts 
below should not have refused him relief 
on a ground not only not urged by the 
third defendant but wholly inconsistent 
wMi ihe defence taken by him in his 
written statement. In our opinion this 
contention is well-founded and must pre* 
vail. 

No doubt, it cannot be maintained as 
an indexible rule of law that a Court is 
not competent to determine that the rights 
of the parties litigants are really different 
from wha'. is alleged either by the plaint¬ 
iff or by the defendant, Nabadwipendra 
Mookerjee v. Madhu Sudan Mandal (3), Jahm 
Singh v. Choonee Lai (4), Hira Lai v. Gribala 
Deli (5). But as was explained by Lord 
Westbury in the case of Eshen Ghunder 
Singh v. Shamacharan Bhutto (6), it is 
absolutely necessary that the determination 
in a cause should be founded upon a case 
either to be found in the pleadings or in- 

(3) 16 Ind. Cas. 741; 18 C. W. N. 473. 

(4) 11 Ind. Gas. 540: 15 C. W. N. 882. 

(5) 34 Ind. Cas. 444; 23 C. L .T. 429. 

(6 11 M. I. A. 7 at p. 21; 6 'V. R. (P- 0.) 57; 3 
Sar. P. C. J. 209; 20 E. R. 3; 2 Ind. Jur. (N. s.) 87. 
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volved in or consistent with the case there¬ 
by made. In that case, the plaintiff was 
restricted to the state of fact alleged by 
him in his plaint. Similary, in the cases 
of Chova Kara v. Isa bin Khalifa (7) and 
Munchershaw Bezonji v. New Dhuramsey Spinn¬ 
ing and Weaving Company (8) it was ruled 
that the defendant must be restricted to the 
state of facts alleged in his written state¬ 
ment or consistent therewith. In the case 
before us, there were two alternative asser¬ 
tions before the trial Court. The plaintiff 
alleged that he was a raiyat in respect of 
the disputed land under the superior land¬ 
lord. The third defendant contradicted this 
allegation and claimed to be the raiyat 
under the same landlord. There was no 
suggestion that the third defendant was 
an under-tenant under the first defendant 
who held as a tenant under the plaint¬ 
iff. In these circumstances, evidence was 
not and would int be directed to the 
elucidation of the question whether the 
third defendant had a tenancy under the 
first defendant. We are of opinion that 
the Courts below should not have refused 
relief to the plaintiff on the ground that 
the third defendant was a tenant under the 
first defendant. 

What, then, is the relative situation of 
the parties? The plaintiff has established 
his title. The third defendant has failed to 
prove his assertion. The first defendant 
was a tenant under the plaintiff. He had 
no transferable right in the land, yet he 
has transferred the land to the second 
defendant. It has further been found that 
the first defendant, notwithstanding the 
sale of the entire land of the tenancy, is 
in occupation of the homestead portion 
which covers about one-tenth of the entire 
area, but he has made no arrangement for 
payment of rent to the plaintiff. There 
is thus ample indication of his intention 
to sever all connection with the land as 
tenant under the plaintiff. In these circum¬ 
stances, the plaintiff is clearly entitled to 
take up the position that there has been 
an abandonment L Sailabala I)cbi v. Sriram 
Bhattacharya (9), Aminunnessa v. Jinnat Ah 
( 2 )]. 


If, then, none of the defendants had a 
subsisting right in the land at the date 
of the institution of the suit, there is no 
answer to the claim for re-entry except 
the plea of limitation. Now the Courts 
below have found that the third defend¬ 
ant has been in actual occupation of the 
land for more than twelve years. It appears 
that his possession commenced in 1894 
or 1895; that is, after the land had been 
let out by the plaintiff to the first defend¬ 
ant on the 2nd May 1893. Consequently, 
time did not begin to run against the 
plaintiff till that tenancy had terminated. 
In support of this proposition reference 
may be made to the decisions in ]\ omesh 
Chander Goopto v. Raj Narain Roy (10), 
Krishna Gobind Dhur v. Hari Chum Dhur 

(11) , shea Sohye Roy v. Luchme&hur Singh 

(12) , Sarat Sundari Debia v. Bhobo Pershad 

Khan Chowdhury (13) and Thamman Pande v. 
Maharaja of Vizianagram (14). There is 
nothing to show that the first defendant 
had ceased to pay rent to the plaintiff 

before the transfer in 1908. Consequently 
the case does not fall within the rule 

recognised in Gossain Mahevdra Giri v. 

Raj an i Kant Das (15). The tenancy in 
favoar of the first defendant terminated in 
1908 and the cause of action of the plaint¬ 
iff to eject the third defendant thus arose 
shortly before the suit was instituted. 

Consequently the claim is not barred by 
limitation. 

1 lie result is that this appeal is allowed, 
the decrees of the Courts below set aside 
and the suit decreed with costs in all the 
Courts. 


, „ Appeal Mowed. 

(10) 10 VV. It. 15. 

(11) 9 C. 367 at p. 369; 12 C. L. It. 19, 4 I ml. Dec 
(x. s.) 894. 

(12) 10 C. 577; 5 Did. Dec. (n. s.) 387. 

(13) 13 C. 101; 6 Ind. Dec. (.\. s.) 566. 

(14) 29 A. 593; A. W. N. (1907) 185; 4 A. I,. J. 
726. 

(15) 1 C. W. N. 246. 


(7) 1 B. 209; 1 Ind. Dec. (n. s.) 139. 

(H) 4 B. 576; 5 Ind. Jur, 482; 2 Ind. Dec. (n. s.) 891. 
(9) 7 C. L. J. 303; 11 C. W. N. 873. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 2332 of 1915. 

February 22, 1917. 

Present: —Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

SHAH YAD ALI and others—Defendants 

—Appellants 


V6TSUS 

SHYAM PRATAP DUBEY and orHEKs- 

Plaintiffs—Respondents. 

Tort Custom Irrigation — Reservoir , accumulation 
0 / icatei in Overjlow oj water damaging crops — 
Damages , suit for. 

Where by ancient custom defendant was entitled to 
accumulate water in reservoirs for purposes of cul¬ 
tivation, and owing to the deposit of silt in the 
bed of the reservoirs and to no “non-natural” acts 
of the defendant, the water in the reservoirs over¬ 
flowed and submerged the lands of the plaintiff and 
damaged his crops: 

Held, that the defendant was not liable to the 
Plaintiff for the damage to his land and crops fp 
383, col. 2.] y ' LP * 

The rule laid down in Rylands v. Fletcher. (186^) 
3 H. L. 330; 37 L. J. Exch. 161; 19 L. T. 220, is not 
generally applicable to the circumstances in India, 
[p. 383, col. 2.J 

Madras Railway Co. v. Zemindar of Karcatena- 
garam , 1 I. A. 364 at p. 372; 22 W. 11. 279- 14 B L R 
209 (l\ C.); 3 Sar. P. C. J. 391, followed. 


Appeal from a decision of the District 

Judge, Gaya, dated the 15th September 

1915, modifying that of the Subordinate 

Judge, 2nd Court, Gaya, dated the 16th 
February 1915. 


Mr. Muhammad Mustafa Khan , for the 
Appellants. 

Messrs. Khurshaul Husnain and Bauhja - 
nath Naram Smha , for the Respondents 

JUDGMENT. 

Mullick, J.—The plaintiffs are the pro. 
prietors of Mauza Bahadurpur, which lies 
to the south as shown on the map pre¬ 
pared by the Commissioner for this suit. 
The defendants are the proprietors of Mauza 
Mahiara which lies to the north. There 
was a dispute at one stage of the suit as 
to the correctness of the line of demar- 
cation between the two villages, but upon 
the findings of the Court of first instance 
the line is now settled as being the nor- 
thernmost red line marked upon the map 
running east to west. According to that 
line Mauza Bahadurpur extends from the 
south up to that line. The dispute arises 
as to a reservoir which is alleged to be 
situated north of that line, in which the 
defendants are said to have stored water 


for the purpose of irrigating their own lands 
to the detriment of the plaintiffs. 

According to the learned Subordinate 
Judge the plaintiffs’ case is substantially 
this: That the defendants constructed cer¬ 
tain masonry works in 1315 and 1316 at 
the points N. and L. delineated on the 
map and obstructed the Sultani Pyno; 
that they raised the heights of the northern 
and eastern pinds of Kalan Ahar (the 
reservoir) in 1316 and extended the 
eastern pind from the point J, to the point 
1; that they also closed the upper nali of 
Chahka H. 1; that the result of these 
wrongful acts was that more water was 
stored in the Kalan Ahar than before and 
27 bighas of Bahadurpur lands were sub¬ 
merged. and the paddy crops of the lands 
were destroyed. 

The reliefs claimed by the plaintiffs are set 
out in paragraph 17 of the plaint and 
they are substantially for a declaration as 
to their right and title to the lands and 
for an injunction upon the defendants res¬ 
training them from storing so much water 
in their Ahar and from doing such acts 
as may cause the submersion of any land 
of the plaintiffs’ mauza or interfere with 
the free discharge of surplus of surface water 
from the lands of the said mauza . 

The defendants, while denying that they 
had committed any tort in respect of the 
lands of the plaintiffs, urged that they had 
by twenty years’ user acquired an easement to 
store water on the plaintiffs’ lands. 

The learned Subordinate Judge in the 
course of an extremely careful and able 
judgment has examined the merits of the 
plaintiffs’ case and come to the conclusion, 
after taking evidence as to the various 
levels of the bed of the reservoir and the 
surrounding country, that the plaintiffs 
have no cause of complaint at all against 
the defendants. He finds that the water 
level of the reservoir cannot on an 
average be less than 98 and that there 
was no room for doubt that water used 
to remain upon the greater part of the 
plaintiffs’ 27 bighas before the year 1316 
F. S. He also finds it proved that water 
has been stored on the Bahadurpur lands 
in the manner stated for over twenty years 
and that the course of irrigation from 
Bahadurpur to Mahiara is partly by the 
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Sul tan i Pyne and partly direct from Bahadur¬ 
pur from south to north, 

The learned Subordinate Judge accord¬ 
ingly declared the plaintiffs’ title toMauzu 
Bahadurpur according to the boundary claim¬ 
ed by them but dismissed their prayer for 
the other declarations and for consequential 
relief. 

Against that deoree the plaintiffs prefer¬ 
red an appeal to the District Judge, who 
modified the decree of the learned Sub¬ 
ordinate Judge by adding the following 
reliefs :— 

(1) “The defendants will be permanently 
enjoined from allowing the water of the 
Kalan Ahar to spread over- the plaintiffs’ 
land.” 

(2) The defendants are to remove the 
silt from the bed and kkata of the Ahar, 
to an extent to be decided in execution, 
to be sufficient to keep the water within 
the defendants’ boundaries, or the plaintiffs 
can have this done at the defendants’ ex¬ 
pense.” 

(3) “The plaintiffs are declared to have 
the right to discharge surface water from 
Bahadurpur into lower and adjacent lands of 
Mahtara.” 

(4) ‘Damages claimed for the paddy crops 
of 1318 and 1319 P. S. are allowed.” 

(5) The plaintiffs appellants will get 
three-quarters of their costs in both Courts.” 

The present second appeal has been pre¬ 
ferred by the defendants. 

The learned District Judge does not set 
aside any of the findings of the learned 
Subordinate Judge except as to the enjoyment 
of the easement claimed by the defendants 
for more than twenty years. The learned 
District Judge, however, bases his decree 
upon the principle enunciated in Hylands 
v. Fletcher (1) in which Blackburn. J.. 

4 ( • * ' 

remaks: — It is reasonable and just that 
the neighbour who has brought on his own 
property something (which was not naturally 
there), harmless to others so long as it is 
confined to his own property, but which 
he knows will be mischievous if it gets on 
his neighbour’s, should be obliged to make 
good the damage which ensues if he does 
not succeed in confining it to his own 
property.” 

(1) (1868) L. R. 3 H. L. 330; 37 L. J. Exch. 161- 19 
L. T. 220. 


The learned District Judge, in my opinion, 
has altogether misapplied that enunciation 
of the law to the conditions of the present 
case. The facts of that case have no 
application here, even if the conditions 
prevalent in England were applicable 
generally to the conditions in this country. 
Here the finding expressed in clear terms 
by the learned Subordinate Judge, and 
adopted by implication by the learned 
District Judge, is that the defendants have 
done nothing to interfere with the course 
of irrigation, that is to say, with the 
status quo: as it existed at the time when 
these irrigation arrangements were first 
entered into. The origin of irrigation rights 
is generally merged in antiquity and we 
have only the evidence of immemorial user 
to indicate their nature and extent. Here 
we have a definite finding that the rights 
conferred upon the plaintiffs at their inception 
have not been disturbed in any way by 
the defendants, and if that is the case, 
then it is impossible to see hew the 
plaintiffs can now sue the defendants in 
tort for a damage which has not resulted 
from any act of their own. 

The essence of the ruling in Hylands v. 
Fletcher (1) is that the defendant has by some 
non natural” act of his own contributed to 
the damage upon his neighbour’s property. 
Here the finding is that the defendants are 
not responsible in any degree for changing 
the status quo and that the damage was 
due to a cause that must have been foreseen 
by all parties, namely, the deposit of silt. 

In this connection the observation of their 
Lordships of the Privy Council in Madras 
Railway Company v. Zemindar of Car - 
vatenagaram (2) appear to me particularly 
apt. Their Lordships, while approving 
generally of the doctrine laid down in 
Hylands v. Fletcher (1), observed that the 
rule was not generally applicable to the 
circumstances in India and in particular to the 
circumstances of the case before them. There 
the dispute was as to the maintenance of 
water in certain ancient tanks as reservoirs, 
and their Lordships held that the defendants 
were entitled to maintain the water in the 
said reservoirs even though the overflowing 
of the tanks caused damage to the plaintiffs 
because the tanks formed part of a natural 


(2) (1874) 1 I. A. 36 1; 22 W. R. 279- 14 , I? 

209 (P. C.); 3 Sar. P. C. J. 391. ’ L * R ‘ 
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system of irrigation recoguized by Hindu 
and Muhammadan Law and by Regulations 
of the East India Company. Here, too, the 
rights of the parties as to irrigation have 
apparently been regulated from time 
immemorial by the ancient custom of the 
country and while the plaintiffs are entitled 
to drain off surplus water from south to 
north, the defendants are equally entitled 
to retain by erection of Ahars for their own 
benefit a quantity sufficient for the purpose 
of cultivation. There is no finding that 
the defendants have in any way con¬ 
travened the ancient custom. In these 
circumstances the case of Rylands v. Fletcher 
(1), upon which He learned Judge in the 
Court below has relied solely, is no authority 
for giving the decree which he has given. 

The learned Judge in one part of his 
judgment seemed to throw out the sug¬ 
gestion that the defendants had, by omitting 
to clear silt from the khata or ditch of 

the Ahar, diverged from the ancient order 
of things. Apparently that point has not 

been developed by either party in any of 
the Courts below and before us it has 

not been shown that it was the duty of 
the defendants to excavate silt from the bed 
of the khata . We, however, suggested to 
the learned Vakil for the respondents that 
he might perhaps accept a compromise if 
the defendants kept the bed of the 

khata at the level of 97, but the learned 
Vakil was not able to accede to this 
suggestion although the appellant was 

willing to agree to it. Therefore we must 
proceed upon the findings of the learned 
District Judge as they stand, and upon 
these findings it is impossible for us to 
say that he has definitely found that any 
act of the defendant was the cause of the 
damage of which the plaintiffs complain. 
The learned District Judge seems to think 
that because water accumulates upon the 
defendants’ Ahar and because silt by the 
natural force of gravitation is deposited on 
the bed of the defendants’ Ahar and 
because thereby the bed of the defendants’ 
Ahar is raised, it is the defendants’ duty 
either to reduce the level of the Ahar or 
to prevent the silt from being deposited. 
This duty clearly is not part of the origi¬ 
nal scheme; the deposit of silt must have 
been foreseen and there is no evidence that 


it was contemplated that the defendants 
should remove it. 

The result, therefore, is that the judg- 
ment of the lower Court will be vacated 
and that of the learned Subordinate Judge 
restored. The appeal will be allowed with 
costs in this Court and the lower Appel¬ 
late Court and the suit will be decreed in 
the modified manner in which it was decreed 
by the Subordinate Judge. 

Appeal allowed . 


MADRAS HIGH COURT. 

Appeal against Order No. 64 of 1917. 

March 26, 1917. 

Present: —Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 

M. KANDASWAMl CHETTI —Defendant ' 

—Appellant 

versus 

P. SUBRAMANIA CHETTI —Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908J, 0. XXXIX , 
r. 2— Specific Relief Act (I of 1S770, 53-Injunc¬ 
tion, temporary, whether can be mandatory in form. 

Courts in India have the power by virtue of 
Order XXXIX, rule 2, of the Civil Procedure Code 
to issue temporary injunctions in a mandatory form. 

[p. 385, col. 1.] 

Rasul Karim v. Pirbhai Amirbhai, 24 Ind. Cas. 625; 

38 B. 381; 16 Bom. L. R. 288, dissented from. 

I he description of temporary injunctions in sec¬ 
tion 53 of the Specific Relief Act does not excludo 
injunctions of a mandatory nature. A temporary 
injunction may take not only the form of restraining 
a person from further erection of a building, but 
may also direct that he should pull down as much 
of it as he has erected after he became aware of the 
institution of the suit. [p. 385, col. 1.] 

Israil v. Samset Rahman, 21 Ind. Cas. 861; 41 C. 
436; 18 C. W. N. 176; 19 C. L. J. 47, followed. 

Champsey Bhimji Co. v. Jumna Flour Mills Co. 

28 Ind. Cas. 121; 16 Bom. L. R. 566; Bonner v. C. 

W. Ry. Co., (1883) 24 Ch. D. 1; 48 L. T. 619; 32 W. R. 

190; 47 J. P. 580, referred to. 

Appeal against the order of the City 

Civil Court, Madras, in Civil Miscellaneous 

Petition No. 1652 of 1916, in Original Suit 

No. 460 of 1916. 

Mr. T. R. Venkatrama Sastriar (with him 
Messrs. V. Govindachariar and V. S. Kalla - 
bhiran Aiyar), for the Appellant. 

Messrs. Short , Bewes 8f Co., for the 

Respondent. 

JUDGMENT.—Upon the question whether 
Courts in this country have the power by 
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virtue of Order XXXIX, rule 2, of the Code 
of Civil Procedure to issue temporary injunc¬ 
tions in a mandatory form, we are not 
prepared to adopt the opinion expressed 

by Beaman, J., in Rasul Karim v. Pirubhai 
Amirbhai (1). 

The description of temporary injunctions 
in section 53, Specific Relief Act, does not 
exclude injunctions of a mandatory nature, 
and in Israil v. Shamset Rahman (2) upon an 
application for an interim injunction, pend¬ 
ing the disposal of a suit, it was ordered 
that defendant should not only be restrained 
from further erection of a building but 
that he should pull down so much of it as 
he had erected after he became aware of the 
institution of the plaintiff’s suit. We also 
may observe that Shah, J , did not agree 
with the opinion of his learned brother in 
Rami Karim, v. Pirbhai Amirbhai (1) and that 
two other Judges of the Bombay High Court 
took a different view from Beaman, J. in 

Charnpsey Bhimji ^ Co. v. Jumna Flour k ills 

Co. (3). 

On the merits, however, we are of opi¬ 
nion that the present was not a case of 
such urgency as to make it necessary for 
the protection of the plaintiff’s rights that 
the defendant should be made to remove 
the screen put up by him before the rights 
of the parties were heard and determined 
in the regular suit which was filed 
for this very purpose. The facts of this 
case resemble those of Bonner v. O. W R 

Co. (4), in which a temporary injunction was 
disallowed. 

The question of what rights the plaint¬ 
iff possessed to light and air through 
the window which the defendant blocked 
by his screen, might very well have been 
left to be decided in the suit without 
anticipating the result of it. We allow 

the appeal. Eaoh party will bear his own 
costs in this Court. 

Appeal allowed. 

v. R. P. 


(1) 24 Ind. Cap. 625; 38 B. 38J; 16 Bom. I-. R. 288. 

(2) 21 Ind Cae. 861; 41 C. 436; 18 C. W. N. 176- 
19 C. L ,1. 47. 

(3) 28 Ind. Cas. 121; 16 Bom. L. R. 566. 

(4) (1883) 24 Ch. D. 1; 48 L. T. 619; 32 W. R ICO 
47 J. P. 580. 
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Second Civil Appeal No. 1146 of 1916 

April 26, 1917. 

Present: Mr. Justice Chapman and 
Mr. Justice Atkinson. 

RAM PLR.TAP LAL —Plaintiff_ 

Appellant 

versus 

Maharaja KESHO PRASAD SINGH 

and others—Dependants—Respondents. 

UnrutaUon Act (lX o/1908j, s . 18 -Decree in rent 
Fiaud--Su.it to set aside decree—Limitation— 
Harden of proof—Judgment—Finding, defective 
Where plamtiff brought a suit to have it declared 
that a compromise decree in a certain rent suit 
passed in March 1902 had been obtained by fraud 
and was not binding upon him, and gave the date 

Of Ins knowledge of the fraudulent proceedings as 
17th June 1913 i e., within three years from the date 

of the suit, and the defendants pleaded the bar of 

no™ St U ‘ e P ‘ aintiff had Sllcl * knowledge 

more than three years prior to the date of suit: 8 

i tha , t , the onus was, in the first instance 
upon the plaintiff to give some evidence of fraud 
com nutted m obtaining the decree of 1902, and 
that then the onus would be cast upon the defend¬ 
ants to prove and show that the plaintiff had ac¬ 
quired knowledge of the rent proceedings more 
than three years prior to the date of the suit the 
plaintiff not being required to prove the period of 
t me when he became aware of the alleged fraud 
that had been practised upon him. [p. 386, col. 2 ] 
The law requires that proof of limitation should 

sidemrion’ of all ■ a '“ i a findin » that “<’ n a con- 

si aeration of all the circumstances of the case” the 
suit >s barred by limitation, is defective and unsatis 

Seeond appeal against a decision of the 
District Judge, Shahabad, dated the 9th 

A f U r‘ « u 6 ’, T SPPeal from a decision 

H tod le th 8e ’, l8t CoUrf - Shahabad, 

d»ted the 4th December 1915. 

JUDGMENT. 

ATktNsoN, J.—The plaintiff brings this 
8.,, against the defendants, seeking a 
declaration that a certain decree which was 
obtained for rent by the Maharaja of 
IWaon ,n March 1902 is void and not 
binding upon him and that the compromise 
on which that decree was based was a 
forgery in so far as it bore the plaintiff’s 
signature. The defendant No 1 is the 
zennnrlar of certain properties in the 
Dumraon Raj; and the defendants Nos > 
to 5 are the step brothers of the plaintiff 

, N °- J 1 . 18 a J ,e 8ed that the father of 

the plaintiff and the defendants Nos. 2 to 
5 obtained a lease of a village on the 
Dumraon Estate which commenced to run 
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from the year 1307 F. S., subject to a 
reserved yearly rent of Rs. 1,654 and cesses. 
In the year 1308 the rent not having 
been paid, the Maharaja instituted rent 
proceedings against the lessees, the lessees 
being all the members of the joint family, 
the father of the plaintiff and the step¬ 
brothers, the defendants Nos. 2 to 5, and as 
it is alleged the plaintiff himself also. 
In the course of that rent suit the parties 
agreed to a compromise; and it is alleged 
that the plaintiff was a party to that 
compromise, which provided that the defend¬ 
ants the lessees would pay the amount 
due for rent to the zemindar. From time 
to time executions were taken out in the 
endeavour to realise the amount due on foot 
of the compromise decree as against the 
defendants Nos. 2 to 5. The plaintiff 
alleges that he never knew or had auy 
knowledge whatsoever of the existence of the 
rent suit and that no plaint had ever been 
served upon him, nor was he a party nor 
did he execute in fact the compromise on 
which the decree was based and that he 
knew nothing whatsoever concerning the 
various executions which had been effected 
by the zemindar as against the other mem¬ 
bers of his family. He further alleges that 
prior to this lease being granted, he, the 
plaintiff, had separated from his family, and 
that he was no party to the lease and did 
npt occupy the position of lessee. The 
plaintiff contracted a marriage prior to 
1^02 and went to live with his wife’s 
people. Certainly it appears that he left 
his father’s house, and did not return to 
reside there though from time to time 
he may ,have paid visits. But undoubt¬ 
edly it is an admitted fact in this case 
that between the years 1902 and 1913 no 
attempt was ever made to make the plaint¬ 
iff personally liable to pay the amount of 
the compromise decree in the rent suit. 
That is an admitted fact. The plaintiff 
alleges that for the first time on the 17th 
June 1913 he became aware of the exist¬ 
ence of this rent-decree through the Superin¬ 
tendent of Police, who informed him that 
his salary as a Police Officer had been 
attached to satisfy the rent-decree obtain¬ 
ed in the year 1902. This date, the 17th 
June 1913, is the period of time when the 
plaintiff says he first became aware of the an¬ 
tecedent rent proceedings. Accordingly he 
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instituted this suit to have the rent-decree de¬ 
clared not binding upon him, on the ground 
that the decree as against him was obtained 
by fraud and that the compromise so far as 
he was concerned was a forgery. The 
answer by^ way of defence to the plaintiff’s 
claim is, Oh, you the plaintiff had know¬ 
ledge long long ago of the existence of 
the rent suit and of the decree and of 
the execution proceedings taken thereunder, 
and you made no objection whatsoever, 
and now by virtue of the provisions of 
Article 18 of the Limitation Act you are 
barred from asserting your rights to set 
aside this decree.” Now the learned Mun- 
sif tried this case very fully and very 
carefully. He has dealt exhaustively with 
all the issues and the evidence given in 
respect of each. On appeal the learned Judge 
seems to us not to have considered each issue 
and the evidence in relation to each issue, 
but he has taken the rather peculiar course 
of first of all deciding whether the parti¬ 
cular section of the Limitation Actrapplied, 
irrespective of the other - issues in the 
case. Now obviously the first duty of the 
learned Judge was to satisfy himself that 
the plaintiff had given some evidence to 
show that the decree that was obtained 
in the year 1902 was obtained by fraud. 
That onus was clearly upon the plaintiff 
in the first instance; but the learned 
Judge has not satisfied himself that in 
respect of that issue no evidence was given 
by the plaintiff to establish proof of 
fraud. The learned Judge did not adopt 
that course, and by reason of this mis¬ 
take he did not consider rightly upon 
whom the onus rested in showing whether 
section 18 of the Limitation Act applied. 
The onus would be clearly upon the 
defendants as to proof of limitation, and 
that onus would only arise after the 
plaintiff had given some evidence to 
establish proof of fraud. Then by way 
of defence to the evidence of fraud - the 
onus would be cast upon the defendants 
to prove and show that the plaintiff 
had acquired knowledge of the rent pro¬ 
ceedings more than three years prior to 
the date when the suit was instituted. Now 
the learned Judge in this case has thrown 
the onus upon the plaintiff of proving the 
period of time when he became aware of 
the alleged fraud that had beenIIpractised 
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upon him, thereby shifting the onus from the 
proper shoolders cf the defendants to the 
shoulders of the plaintiff: and the learned 
Judge in effect says:—You the plaintiff must 
show that you had knowledge of these 
proceedings within three years before the 
action was instituted. Clearly we think 
that the learned Judge mistook the legal 
obligations as to the onus of proof that 
rested upon both the parties. The learned 
Judge does not seem to have considered 
at all the other issues in the case, he hss 
not considered the question of fraud, nor 
has he considered whether the compromise 
decree was binding on the plaintiff, or if 
in fact the plaintiff was a party to the lease 
as lessee. He does not deal with one aspect 
of the case touching the question of fraud 
which is most remarkable. The plaintiff 
alleged that he never signed or exeouted 
the vakalatnama which was produced; but 
the learned Judge assumes that he did. A 
witness was called for the defence to prove 
the fact of the plaintiff’s execution of the 
vakalatnama and this witness says he person¬ 
ally saw the plaintiff sign it. The learned 
Judge considers this witness who was 
called for the defence as an utterly worth¬ 
less witness. Thus there was no evidence 
at all before the learned Judge to show 
that the plaintiff executed the vakalatnama , 
and yet the Judge without evidence holds 
that the plaintiff did execute the vakalat¬ 
nama in the previous rent suit. That fact 
seems to us to show strongly that the learned 
Judge’s judgment is unsatisfactory and is not 
such as the law requires should be given. 
The learned Judge does state in a sum¬ 
mary manner at the end of his judgment 
that he found on a consideration of all the 
circumstances of the case that the plaintiff 
knew of the proceedings prior to the time 
alleged by him, that is, some time prior to 
the 17th June 1913; but that finding is 
also unsatisfactory and uncertain. The law 
requires that proof of limitation should be 
clearly established. Therefore we think 
that the plaintiff is entitled to have a full 
and more careful consideration of his case 
on appeal than it has received and reluctant¬ 
ly we shall have to remand this case for 
re-hearing. Therefore we must set aside the 
judgment of the learned Judge and remand 
the case to the lower Court now for a 
determination of the entire appeal. The 


costs of this appeal will abide the 
result. 

Chapman, J.— I agree. 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 3556 
of 1913 and 400 of 1914. 

May 11, 1917. 

Present :—Mr. Justice N. R. Chatterjea and 

Mr. Justice Newbould. 

RAMJASH AGARWALA- Plaintiff in 
No. 3556 and Defendant in No. 400 — 

Appellant 

veruss 

INDIAN GENERAL NAVIGATION anb 

RAILWAY COMPANY, LIMITED— 
Defendants in No. 4C0 and Plaintiffs 
in No. 3556— Respondents. 

Contract Act (IX of 1872 J, s. 151— Common carrier, 
liability of, in respect of goods delivered for carriage — 
Consignee, right of, to have goods rc-tceighcdbefore talcing 
delivery—Unreasonable refusal to take delivery, con - 
scyuences of — Dcm u rragc charyes. 

The liability of a Steamship Company in respect 
of goods delivered to it, for carriage is that of an 
insurer; therefore, if there is any shortage in weight 
during transit, the Company would be liable there¬ 
for. [p. 38S, col. 1.] 

A consignee of goods delivered to a Steamship 
Company for carriage cannot compel the Company 
to re-weigh the goods before taking delivery. But 
the refusal of the Company to re-weigh does not 
in an}' way affect the right of the consignee who 
may weigh the goods himself and claim the price 
of the shortage in weight. The mere fact that he 
has accepted delivery and granted a clear receipt 
does not extinguish his right to compensation, if he 
proves that a portion of the goods were lost in transit 
or while in the custody of the Company, [p. 388, col. 
2 ] . 

When a consignee unjustifiably refuses to take deli¬ 
very of goods, lie cannot claim the price thereof 
from the common carrier, but on the contrary be¬ 
comes liable for demurrage charges for the period 
during which the goods remain in the custody of 
the common carrier, [p 889, col 1.] 

But no demurrage can be charged for the period 
subsequent to a notico given to the consignee that 
the goods will be sold away at auction if lie fails 
to remove them. [p. 389, col. 1.] 

Appeals against the decrees of the 
Subordinate Judge, Faridpur, dated the 2nd 
June 1913, confirming that of the Munsif, 
Faridpur, dated the 29th March 1912. 

Babu D. L. Kaslitgir , for the Appellant. 

Mr. P L. Puckland (Counsel) and Babu 
Manmotha Nath Mookerjee , for the Respond¬ 
ents. 
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In Appeal No. 3556 of 1913. 
JUDGMENT. 

This appeal arises out of a suit for the re¬ 
covery of Lis. 1,591-15.10, being the price of 
goods delivered by the plaintiff for carriage to 
the defendant, the India General Navigation 
and Railway Company, Limited. The plaint¬ 
iff’s agent delivered at the defendant Com- 
pany’s Booking Office at Mokamah 150 bags 
of chillies weighing 130 maunds 8 seers for 
being conveyed to Goalundo. On arrival 
of the goods at the place of destination, 
the plain tiff’8 servant paid the freight, signed 
the bill of lading and gave a clear receipt 
in the delivery register of • the defendant 
Company. He thereupon obtained the delivery 
order ; but did not take actual delivery as 
he found some of the bags damaged. He 
asked the booking clerk to re-weigh the 
goods and then deliver the same. This 
was refused and, in consequence, the plaint¬ 
iff’s servant refused to remove the goods. 
Hence this suit for recovery of the price of 
the goods. 

The liability of the defendant Company, 
a Steamer Company in respect of goods 
is that of an insurer. If, therefore, there 
was shortage in weight, the defendant 
would be liable. As already stated, however, 
the plaintiff did not weigh the goods and 
the suit is not for the price of goods which 
might have been found short in weight. The 
question for decision in the case is whether 
the plaintiff could compel the defendant 
Company to re-weigh the goods before taking 
delivery and, on the latter’s refusal to 
re-weigh, whether the plaintiff was entitled 
to treat such refusal as a refusal to deliver 
goods and claim the price thereof. 

It was contended before us that the 
consignee is entitled as of right to have 
the goods re-weighed before taking delivery, 
but no authority has been shown in support 
of this broad proposition. We were referred 
to the case of Wills v. Great Western Railway 
Company (1). In that case the question 
was whether non-delivery of a part of 
a consignment was “ non delivery ” of the 
consignment within the meaning of the 
contract between the parties. It was a 
case of short delivery and no question 
arose a9 to the consignee’s right to have 
the goods re-weighed by the Company. 

U) 0915) 1 K, B. 199j 84 L. J. K. B. 449. 


The question was raised in the case of 
Janki Das v. Bengal Nagpur Railway Com¬ 
pany (2). In that case 290 bags of rice 
were consigned, two of which were lost 
and the remaining bags arrived at the 
destination in a damaged condition. The 
consignee demanded a re-weighment and a 
certificate of shortage and that not being 
complied with by the Company he refused 
to take delivery. The Court below held 
that the Railway Company is not 
required by law either to re-weigh or to 
certify shortage,” and this Court observed, 

The result ihen is that of the 290 bags 
two were not delivered because they were 
lost, and non-delivery of the rest was due 
to the fact that the plaintiffs would only 
take delivery on a condition that they were 
not entitled to impose.” There is no doubt 
that the matters are made easy for the 
consignee in a suit, if re-weighment 
is made by the Company before removal 
of the goods by the consignee, but it is 
a matter of evidence only. The refusal 
of the Company to re-weigh does not in any 
way affect the right of the consignee. He 
may weigh the goods himself, and claim 
the price of the shortage in weight. The 
mere fact that he has accepted delivery 
and granted a clear receipt does not extin¬ 
guish his right to compensation if he proves 
that a portion of the goods were lost in 
transit or in the custody of the Company 
[see East Indian Railway Company v. Sispal 
Lai (3)]. 

1 he question whether the consignee is 
entitled to refuse to take delivery in case 
of short delivery, or the broad proposition 
that the consignee is not entitled in any 
case or under any circumstances to have 
goods, entrusted to a common carrier, re¬ 
weighed need not be considered in the 
present case. In the present case it cannot 
be said that there was short delivery 
because the goods were never weighed by 
the plaintiff, and he is not in a position 
to say whether there was any shortage. 

It appears that it was the practice of 
the defendant Company to allow consignees 
to inspect their goods before granting re- 

12) 13 Ind. Cas. 509; 15 C. L. J. 211; 16 C. W. N. 

35t5 

i'S) 12 Iiid. Cas. 596; 14 C. L. J. 472; 16 C. W. N. 

3.9; 39 C. 311. 
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ceipt in the delivery book and have their 
goods re-weighed (if so demanded) incase 
of suspicion of short weight and enter the 
short weight in the delivery book. In 
fact the plaintiff’s agent, who went to take 
delivery of the goods in question, appears 
to have cn two other occasions granted 
qualified receipts for goods with a re¬ 
mark of short weight. H6 might have 
adopted the same course in the present 
case, and if that course was not open to 
him because he had given a clear receipt, 
he might have had the goods weighed 
himself and claimed the price for the short¬ 
age. But he did not avail himself of the 
opportunity of inspecting the goods before 
granting receipt, and having granted a 
clear receipt insisted upon re-weighment 
and upon the defendant’s refusing to re¬ 
weigh, he refused to take delivery. We 
do not think that under the ciroumstances 
he was justified in refusing to take delivery 
of the goods on the ground that they had 
not b(en re-weighed by the Company, and 
to claim the price thereof. The appeal must, 
therefore, be dismissed. 


m 


Appeal from Appellate Decree No. 400 
of 1914 arises out of a cross-suit brought 
by the Company to reoover Rs. 519-13-9 
on account of godown charges for 
the period during which the chillies were 
in the custody of the defendant. If, as 
we have said, the plaintiff was not 
justified in refusing to take delivery of 
the goods, he would be liable for demurrage 
charges for the period during which the 
goods were in the possession of the 
Company. It appears, however, that on 
the 5th January 1911, the Company wrote 
to the plaintiff that the chillies would be 
sold away at auction if the consignee failed 
to remove them. The Court of first in¬ 
stance held that the Company were not 
entitled to any demurrage after that date, 
and, accordingly, allowed only Rs. 153 C-6 
as demurrage for the period up to that 
date and the decree was affirmed on appeal. 
We think that that decree is correct and 
this appeal also must be dismissed. We 
make no order as to costs in either case. 

The result, no doubt, i3 to be regretted. 
But the plaintiff appears to have refused 
to take delivery of the goods on the mistaken 
notion that he could insist upon the de¬ 


fendants’ re-weighing the goods before tak¬ 
ing delivery, the defendant Company also 
insisting upon their strict rights to refuse 
re-weighment. 

A ppea Is dism issed , 


PATNA HIGH COURT. 

Second Civil Appeal No. 434 op 1916. 

MayS, 1917. 

Present :—Mr. Justice Mullick. 

Mould MUHAMMAD ABDUL NAYEEM_ 

Plaintiff—Appellant 
versus 

JHONTI MAHTON and another__ 

Defendants—Respondents, 

Hindu law—Transjer of Property Act (IV of 1882J s. 
123— Gift — Delivery of possession,whether necessary — Re¬ 
gistration-Acceptance ly donee, express or implied— 
Settlernent deed—Comprom ise—Family disputes. 

Among Hindus gifts made subsequent to the 
Transfer of Property Act do not require delivery 
of possession if there is registration. It is essential 

to a Hindu gift that there should be acceptance by 

the donee. But acceptance may be express or im- 
plied, acceptance being presumed unless dissent is 
signified, [p. 391, cols. 1 & 2 ] 

A deed of settlement amounts to a compromise 
of family disputes where an antecedent title in the 
parties is assumed, [p. 390, cols. 1 A 2.] 

Appeal from a decision of the District 
Judge, Darbhanga. 

Messrs. Murari Prasad and Muhammad 
llassan Jan , for the Appellant. 

Mr. A. K. Roy, for the Respondents. 

JLDGMENT.—The property in suit is 
an area of 6 cottas odd appertaining to 
the occupancy holding of defendant No. 2 
Janki Mahton. By his first wife Janki 
had a son, who died leaving a son named 
Parmeshwar. After the death of his first 
wife he married a widow whose son by 
her first husband is defendant No. 1 Jhonti. 
Jhonti has two sons named Rameshwar and 
Rupan. On the 4th of July 1902, Janki 
executed a tamliknama dividing his 
property in equal shares between his three 
grandsons, Rameshwar, Rupan and Par- 
raeshwar. On the 25th of November 
1911 he revoked that tamliknama and on the 
11th of March 1912 he executed a deed 
of sale in respect of the land in suit in 
favour of the present plaintiff. In the 
course of the settlement proceedings, which 
took place before the tamliknama, Jhonti 
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was shown as an uuder-raiyat in respect 
of the land in suit and the plaintiff now 
institutes the present action for the purpose 
of ejecting defendant No. 1 under the provi¬ 
sions of the Bengal Tenancy Act. 

Defendant No. 1 alone contested the 
suit. The Munsif found that the tamlik¬ 
nama was a gift, that it was valid and that 
at the time of the kcbala in favour of 
the plaintiff the defendant No. 2 had no 
saleable interest in the land in suit. There¬ 
fore the plaintiff’s suit was dismissed. 

On appeal the learned Distriot Judge 
finds that the document is not a Will. He 
does not exactly agree with the learned 
Munsif s view that it is a deed of gift, 
but thinks that it is a deed of settlement” 
of family property. He finds that it was 
valid and that, therefore, the plaintiff by 
bis purchase bought nothing. He has accord¬ 
ingly dismissed the appeal. 

The present second appeal is preferred 
by the plaintiff. 

Now the first question which arises is, 
what is-the construction to be put on the 
tamliknama. I have gone through the docu¬ 
ment very carefully and I agree with the 
view of the learned Munsif. It is quite 
clear that it is not a Will, it effects a 
present transfer of the donor’s interest and 
does not speak from the death of the testator. 
It is true that it speaks of the possession 
of the donees after the death of the 
donor; but having regard generally to the 
whole document and in particular to the 
passages which relate to the power of the 
donor to transfer the property during his 
lifetime and also to the condition imposed 
upon the donees that they shall have no 
power to divide the property or to sell 
any part thereof during the lifetime of 
the donor, it is quite clear to my mind 
that the intention of the donor was to 
divest himself of all his present interest 
in the property and not to create a 
testamentary devise in respect thereof. 
The point, therefore, as to the construction 
of the deed is found against the plaintiff. 

I am unable to understand how the 
learned District Judge distinguishes between 
a deed of gift and a deed of settlement 
in this connection. Ordinarily a deed 
of settlement refers to a compromise of 
family disputes where au antecedent title 


in the parties is assumed. Here there is no 
suggestion of any antecedent title in the 
donees and all that the document does is 
to transfer the title of the donor to the 
donees. The deed cannot, in ray opinion, 
possibly be a deed of settlement. 

Furthermore, the circumstances of the 
family at the time of the execution of the 
tamliknama are quite consistent with the 
view that the deed was intended to operate 
as a present transfer and not as a 
testamentary disposition. Parmeshwar was 
an infant, Janki’s wives were dead, the 
only persons for whom he would have to 
provide after his death would be his 
step-son and his three grandsons. The Mun¬ 
sif finds that it is not clear what the exact 
arrangements between Janki and Jhonti were 
immediately previous to 1902, but he finds 
as a fact that after the death of Janki’s second 
wife, Jhonti and his two sons came to live 
with Janki and Parmeshwar and that they 
were joint in food and property with him at 
the time of the execution of the tamliknama. 
The Munsif is of opinion that the Record of 
Rights showing Jhonti as an under -raiyat 
under Janki in respect of the lands in suit 
is wrong and that Jhonti’s statement that 
he used to cultivate the lands jointly with 
Janki receiving one-third share of the pro¬ 
duce stands uncontradicted and must be 
accepted. 

The learned Munsif further finds that al¬ 
though 1 bigha 2 cottas out of. the total lands 
of Janki were recorded in the zemindars 
sherista as the tenancy of Jhonti, the entry 
was in reality a benami one and the whole 
4 bighas odd belong to Janki. 


The learned Vakil for the appellant before 
me strongly urges that the learned Munsif 
has made a case for Jhonti which is incon¬ 
sistent with the case made by him in the 
written statement. I cannot agree with 
this. As I read paragraph 7 of the writ¬ 
ten statement I do not understand Jhonti to 
mean that there was a complete separation, 
indeed such a separation would be unintelli¬ 
gible because there could be no reason w y 
Janki should by oral gift make over 1 big a 
odd to him. Paragraph 7 is quite consisten 
with the view that what Jhonti intende 0 
plead was that there was permissive oooupa 
tion and that nominally he stood reoorde as a 
tenant in the zemindari sherista and pai 
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rent to the zemindar through Janki. That 
this was so is quite clear because at the end 
of the paragraph, Jhonti supports the gift 
in favour of the three grandsons and that 
was the footing on which he resistqd the 
plaintiffs’ suit before the Mnnsif. He did not 
set up his own title, but he contended that 
as the gift to the three grandsons was valid 
and operative the plaintiff had purchased 
nothing. In ray opinion, the learned Munsif’s 
view is correct. Hie findings of fact were 
apparently not challenged before the District 
Judge and, therefore, I rau9t assume that so 
far as the facts are concerned the findings 
are final. 

The learned Munsif further finds that from 
1902 to 1911 the parties continued to live 
together in spite of the transfer to the 
three grandsons and it was only when Janki 
fell out with Jhonti and his two sons that 
the idea of revoking the gift came into 
Janki’s head. This being the state of 
affairs, I am quite satisfied that there was 
nothing unnatural in Janki’s making a com¬ 
plete transfer of his rights in the land in 
suit in favour of the three grandsons. 

If then the document is a gift, the next 
question is whether it is vaild. Now the 
first objection taken as to validity is that 
there was no delivery of possession. The 
learned Vakil for the appellant relies upon 
the judgment of their Lordships of the Privy 
Council in Mirza Sadik Hossein Khan v. 
Hashirn Ali Khan (1). 

That was a ca^e between Muhammadans and 
does not apply here. I think it is quite 
clear that among Hindus gifts made subse¬ 
quent to the Transfer of Property Act do not 
require delivery of possession if there is re¬ 
gistration, Dharmodas Das v. Sistrarini Dasi 

(2). Their Lordships of the Privy Council 
bad occasion to examine the law before the 
Transfer of Property Act in Kali Dass 
Mullick v. Ranhaya Lai Pandit (3) and came 
to the conclusion that delivery of possession 


• (1) 30 Ind. Cas. 104; 1 P. L. W. 157; 31 M. L. J. 
607; 19 0. C. 192; 18 Bom. L. K. 1037; 21 C. W. N. 
130; (1910) 2 M. W. N. 577; 14 A. L. J. 124S; 21 M. 
L. T. 40; 38 A. 627; 40 L. J. 22; 25 C. L. J. 363 
(P. C.). 

(2) 14 C. 44£ ; 7 Ind. Dec. (x. s.) 297. 

(3) 11C. 121; 11 I. A. 218; 8 Ind. Jur. 638; 4 Sar. 
p. C. J. 578; 5 Ind. Dec. (x. a.) 839. 


was not necessary if the donor can be shown' 
to have done all that it was possible for him 
in the circumstances to do, and that was 
also the principle accepted in Joitaram v. 
Ram Kishna (4). The learned Vakil for th6 
appellant replies that in this case Janki did' 
not do all that was in his power to do, 
because he did not get the names of the 
grandsons registered as tenants in the zemin 
dari sherista. In my opinion it was not 1 
necessary for him to do this. Jhonti’s two. 
sons were of full age and could have them¬ 
selves gone to the zemindar and asked him 
to register their names. But even if it were 
conceded that delivery of possession is neces¬ 
sary, it is to be noticed that Parmeshwar 
was an infant and, therefore, Janki was oora-i 
petent to accept delivery of possession on 
his behalf, so that with regard to Parraesh- 
war, at any rate, there was no defect on this 
ground. 

The next objection to the gift is that there 
was no acceptance. Now it is undoubtedly 
essential to a Hindu gift that there should 
be acceptance. Here acceptance on behalf 
of Parmeshwar can be presumed to have 
been made by Janki. With regard to the 
other two grandsons the legal presumption 
of acceptance does not seem to my mind 
to have been displaced. Lord Halsbury 
observesin Volume 15, page4lb, of his Laws 
of England: ‘ Express acceptance by the 
donee is not necessary to complete a gift. 

It has long been settled that the acceptance 
of a gift by the donee is to be presumed 
until his dissent is signified even though 
he is not aware of the gift, and this is 
equally so, although the gift may be of 
an onerous nature, or, of what is called ‘an 
onerous trust.’ ” 

Without going so far as this, I think 
having regard to the circumstanoes of this 
case, an inference may be drawn that 
Jhonti’s two sons did acoept the gift, vvhioh 
was a very advantageous one for them, 
and that the plaintiff has not shown any¬ 
thing to the contrary. In fact the finding 
that the donees continued to cultivate the 
property from 1902 to 1911 is strong 
evidence of acceptance. 

There is also the further fact that the 
deed of gift was in the custody of Jhonti 


(4) 27 B. 31; 4 Bom. L. it. 754. 
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for eight or nine years and was produced in 
Court by a mukhtear to whom Jhonti had 
delivered it for custody. Upon (he finding 
of the Courts below that Jhonti’s interest 
was not adverse to that of his sons his 
custody was for their benefit. The learned 
Munsif finds this and the learned District 
Judge does not displace that finding In 
my opinion the learned Munsif is rieiit in 
holding that there was acceptance by 
Jhontissons. 


insured died; for death in such cases is nor* ^ 
Ttl °n f ti0n within the meaning of section n 

of tbe Oodeof Civil Procedure. [p g 392, col Tl 
Read v. Brown, (1889) 22 Q B D 128. '18 r J n n 

0797) 0 7 L TR 2 ^f,m ^ <^Wv. Chacon, 

(.1797) 7 T. R. 205; 101 E. R. 933, followed. 

Appeals against the orders of the Court of 

n - Su 1 b0 c f dina ‘ e Jud ® e - Canara, in 

Original Suits Nos. 88 ard 87 of 1914. 

both r ’ B ' SUarama Row ' for the Appellant in 


Finally there is the circumstance tba 
even if the deed was invalid by reason ol 
non-delivery of possession or absence oi 

1 I | 1 % • . a sons, there wai 

both delivery of possession and acceptance 
on behalf of Parmeshwar by Janki and 
the effect of any invalidity as regards two 
of the donees simply is that the whole 
property passes validly to Parmeshwar, 
So far therefore as the plaintiff is concerned 

h.s kobala would in that case pass no 
title to him. 

The result, therefore, is that from what- 
ever point of view the case is looked at, 
the decree of the Court below is right and 
the appeal must be dismissed with costs. 

Appeal dismissed. 


madras high court. 

Civil Miscellaneous Appeals Nos. 95 ant 

£6 cf 1916. 

January 29, 1917. 

Presenti Mr. Justioe Oldfield and 
Mr. Justice Bakewell 

S N S RA ™ THA SWAMlERc 

SODE Mutt —Plaintiff—Appellaet 

in both 
versus 

In C. M. A. No. 95 of 1916 

The NATIONAL INSURANCE 

COMPANY, LIMITED, CALCUTTA_ 

Defendants—Respondents. 

In C. M. A. No. 96 of 1916' 

Th ^V7t, l , ife assurance company 

CANADA—Defendants—Respondents 

Civil Procedure Code (Act V of 1908) N , 20 
Place of suing-Suit l0 recover iZy'd^e o,^ 
Insurance Policy—.Death of insured, place of ^ ' 
A suit to recover money due on n 
Policy can be instated 7 * ”h! 


The Hon’ble Mr.T. Rangachariar , Messrs. F. 

Ramesam and A. F. Seshayya , for the Respond- 
entsin both. 

1 question is whether 

plaintiff s suits brought to recover on Policies 
ot Insurance issued by Companies having their 

were properly 

brought in the District. The lower Court 
held that they were not. 

It; is argued, first, that plaintiff could sue in 
oouth Canara, because the Companies’ accept¬ 
ance o the policy-holder’s proposals was 
completed only by their communication to the 
plaintiff there. The lower Court did not 
hnd on the question where the communica- 
lon took place, because this contention was 
not relied on before it. For the same reason 
we cannot consider it in appeal. 

Next it is contended that plaintiff could 
sue in South Canara, because the policy hold¬ 
er died there, and his death was part of the 
cause of action in each case. This contention 
is in ^accordance with the definition of the 
term cause of action” contained in Read v. 

rown (1), which Courts in this country have 
adopted so frequently that we do not feel 
at liberty to depart from it. It is, moreover, 
supported directly by Cailland v. Champion 
(2l and is consistent with the reference to 
a part of the cause of action in section 20, 
Code of Civil Procedure. We, therefore, ac¬ 
cept it. 

In these circumstances we do not deal with 
the alternative suggestion that the cause of 
action arose in part where the proposal was 
made by the insured person to the Company, 
or with the suggestion made in appeal against 
order No. 96 of 1916 that it was in ooi.se- 
quence of a special term in the policy con¬ 
stituted by the payment of the first premium. 

D) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 60 
L. T. 2.%0; 37 W. R. 131. 

(2) (1797; 7 T. R 205; 101 E. R. 933. 
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The appeals are accordingly allowed, the 
lower Courts’; decision being set aside with 
a direction to accept the plaints on re-present- 
ation and deal with them according to law. 
Costs in this Court and in the lower Court 
to date will be costs in the cause and be 
provided for in the decrees to be passed. 

Appeals allowed\ Cases sent back . 

V.R.P, . 


CALCUTTA HIGH COURT. 

Rule Am No. 161 of 1917. 

May 14, 1917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Smither. 

GANGARAM BHOJRAJ — Plaintiff— 

Petitioner 

versus 

DHANMAN SIRDAR and others— 
Defendants—Opposite Party. 

Provincial Small' Cause Courts Act (IX of 1887,), #. 
25 — Revision—Admission of claim —Court, power of, to 
dismiss suit. 

In a suit on a hand-note the defendant put in a 
petition admitting the plaintiff’s claim and prayed 
that he might be allowed to pay the money in 
two instalments. The Small Cause Court Judge 
dismissed the suit on the ground that there was no 
consideration for the hand-note: 

Held, that the Court ought to have decreed the 
suit when the defendant admitted the claim, [p. 393, 
col. 2.] 

Rule against the order of the Judge, 
Small Cause Court, Darjeeling, in Suit No. 982 
of 1916. 

FACTS.—This Rule arose out of a decision 
of the Small Cause Court dismissing the 
plaintiff’s suit, which was based on a hand- 
note executed by the defendant. The 
defendant who was the karta of a family 
entered appearance and admitting the plaint¬ 
iff’s claim prayed that he might be allowed 
to pay the decretal amount in insatlments. 
The Small Cause Court Judge took evidence 
adduced by both the parties and found that no 
money was actually lent by the plaintiff to 
the defendant at the time of the execution of 
the hand-note, but that the defendant 
executed it in consideration rf interest 
which was payable to the plaintiff on 
account of previous debts due by the de¬ 
fendant’s father. He dismissed the plaintiff’s 
suit on the ground that the hand-note 
od which the plaintiff based his claim 


was without consideration and recorded 
that the defendant was a fool to admit 
the plaintiff’s claim. Thereupon the plaintiff 
moved the High Court for setting aside 
the decision of the Small Cause Court Judge. 

Babu Tarakeswar Pal Chowdhnry , for the 
Petitioner.—The hand-note was not barred 
at the time when the plaintiff brought the 
suit. As the defendant admitted the plaint¬ 
iff’s claim, the Judge of the Small Cause 
Court had no jurisdiction to dismiss the 
suit, 

LCiiaiterjea, J.—The hand-note was exe¬ 
cuted in consideration of interest due on 
previous hand-notes which were not executed 
by the defendant, but by his father. How 
was this defendant liable to pay that interest? 
If he was not liable, the hand-note executed 
by him was without consideration.] 

Even if no consideration was given for the 
hand-note in suit, still when the defendant 
admitted the plaintiff’s claim, the Court 
had no discretion but to give a decree to 
the plaintiff. 

[Chatterjea, J. —We are exercising re- 
visional jurisdiction under section 25 of the 
Small Cause Court Act; you cannot as a 
matter of right claim that the decision of 
the Small Cau^-e Court should be reversed 
by us.] 

No doubt your Lordships have got ample 
discretion in a matter like this. But the 
decision of the Small Cause Court is 
wholly illegal, and should not be allowed 
to stand. 

JUDGMENT.—TheappJi cat ion, uponwhi oh 
this Rule was issued, arises out of a 
suit to recover Rs. 120 on a hand-note 
executed by the deceased father of the defend¬ 
ant on account of arrears of interest due to 
the plaintiff firm on previous hand-notes. 

It appears that the defendant put in a 
petition admitting the claim of the plaintiff 
and prayed that he might be allowed to pay 
the money in two instalments. 

The learned Small Cause Court Judge 
took evidence in the matter and dismissed 
the suit on the ground that there was no 
consideration for the hand-note; because it was 
executed in consideration of interest due on 
previous hand notes. 

We think that the Court below ou ? ht 

to have decreed the suit when the defendant 
admitted the claim. V 
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The defendant has not appeared in this 
Court. 

The plaintiff agrees to receive the money 
in two instalments out of the estate of 
the deceased. 

We accordingly direct that a decree be 
passed in favour of the plaintiff for the 
amount claimed, to be paid by the defend¬ 
ant one-half within a month of the 
arrival of the order in the Court below 
and the balance within another month from 
the payment of the first instalment. The 
amount will be realised from the assets 
left by the deceased father of the defendant. 

Revision allowed . 


PUNJAB CHIRP COURT. 

Second Civil Appeal No. 2321 of 1914. 

November 30, 1916. 

Present :—Mr. Justice LeRossignol. 
MUHAMMAD YAR and others— 
Defendants—Appellants 

versus 

PIRAN AND OTHERS— PLAINTIFFS— 

Respondents. 

Custom — Dilution — Re-appearance of submerged 
land—Right of occupancy tenant — Rights granted before 

river action , nature of—Custom not ancient , effect of _ 

Mutation proceedings , effect of - Limitation. 

In a suit for declaration of occupancy rights it 
was contended on behalf of the defendants-landlords 
(a) that the plaintiffs had lost all rights on account 
of the submersion of the land under the river ac¬ 
cording to the general custom of the district and 
(5) that the suit was barred as mutation had taken 
place in favour of the defendants on submersion which 
occurred twelve years before suit. It appeared from 
the irajib-ul-arz of 1880 relied upon by the defendants 
that the village had become subject to river act km 
only in the previous year whereas the occupancy 
rights were of a date long anterior to .850: 

Held, (1) that the proprietors had failed to estab¬ 
lish a custom whereby diluviated occupancy land 
on submersion at once became the property of 
the landlord and was liberated from the previously 
existing tenant right; [p. 394, col. 2; p. 395, col. 1.*] 

(2) that the custom propounded by the defendants 

was prima facie inequitable, as rights granted Ion? 
before river action began could not be subjected 
to rules obtaining in neighbouring villages which 
were liable to river action when the tenancy origi¬ 
nated; [p. 395, col. 1.] e 

(3) that the alleged custom having been pro¬ 
pounded in the village for the first time in was 
not ancient and could not have the force of law- I’d 
395, col. 1.] 


(4) that mutation being a mere proceeding the 
suit was not barred, as the land though submerged 
was in the possession of the plaintiffs-tenants until 
the defendants took possession of it on its re-ap¬ 
pearance above the water-level, which event took 
place only a short time before suit. [p. 395, col. 2.] 

Second appeal from the decree of the 
Additional Divisional Judge, Multan, at 
Draman (Dera Ghazi Khan j7 dated the 9th 
June 1914, reversing that of the Munsif, 1st 
class, Muzaffargarh, dated the 31st May 1912, 
dismissing the suit. 

Mr. Abdul Rashid , for the Appellants. 

Mr. Taj- ud Din , for the Respondents. 

JUDGMENT.—Before this Court are five 
connected appeals, which will be dealt with 
in this judgment. 

There were originally six suits, all of 
which were dismissed by the first Court; 
in five only was an appeal preferred tc the 
District Judge who accepted them and decreed 
for the plaintiffs. 

The main question in these cases is, whe¬ 
ther the defendants, who are the proprietors 
of the land, have established a custom 
whereby diluviated occupancy tenant land 
on submersion at once becomes the pro¬ 
perly of the landlord and is liberated 
from the previously existing tenant right. 

In holding in the negative the learned 
District Judge has relied on a judgment of 
this Court No 31 i of 1902, to which the 
present defendants were parties. , 

For I he defendants-appellants it is urged 
that the wnjib id araiz of 1880 and of 1103 
are in their favour, that the custom is 
general in the District as proved by a 
large number of wajib ul araiz and that in 
this very village, a large number of mutations 
have been produced, which prove that the 
custom has been acted upon in this village. 

The suits were instituted on 17th 
Deoerr-ber 1907, and the mutations referred 
to all bear one of two dates, viz., 1898 

and 1910. 

The custom propounded by the defendant 
is prima facie inequitable, but may be 
susceptible of explanation, but as it is prima 
facie inequitable evidence in support of it 
must be cogent before it can be held proved. 

Now the facts are that in the first Settle¬ 
ment, no reference at all to diluvion and 
the custom now recited was made and the 
reason for this omission is made clear by 
the wajib-ul-arz of 1889, which recites that 
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the village had become subject to river action 
only in the previous year. 

Then and then only was the entry cancelling 
occupancy rights on submersion of the 
tanancy land incorporated in the wajib-ul arz. 
So far, however, as the evidence on the 
record goes, it was only in 1898 that the 
entry was formally acted upon for the first 
time. 

Now the occupancy rights are of a date 
long anterior to 1880, and it is prima facie 
inequitable that rights granted long before 
river action began should be subjected to 
rules obtaining in neighbouring villages which 
were liable to river action when the tenancy 
originated. 

It is only when the condition of forfeiture 
is part and parcel of the tenancy contract 
that it is equitable. 

In this village it was no part of the 
tenancy condition, and as soon as the tea jib • 
ul-arz was aoted upon, litigation resulted 
which ended in the defeat of the pro¬ 
prietors. 

I am quite unable to accede to the pro¬ 
position that the custom is equitable be¬ 
cause the only right of the tenant is based 
on his possession and that on losing posses¬ 
sion he loses his right. If the same 
principle were generally applied, the result 
would be chaos, when possession is 
lost not by the laches or action of the 
possessor but by act of God or force majeure ; 
that per se is not in law good ground for 
holding that the right to recover possesion 
is forfeited. 

The statement of custom in the wajib-ul - 
araiz of 1880 and 1900 is an ex parte statement 
and as such is of very little value; 
further on the face of it, it is a statement 
of a custom which was propounded in this vil¬ 
lage for the first time in 1879. Such a 
custom is not ancient and has not the force 
of law. 

My conclusion is that the custom pro¬ 
pounded by the defendants has not been 
proved. 

The next point urged by appellants is 
that the suits in three of these appeals were 
barred by section 43 of the Code of 1882, 
inasmuch as five exactly similar suits were 
instituted in 1906 and were withdrawn on 8th 
November 1906, hut in three of them, viz., 
Nos. 519, 520, 522 no sanction for a fresh suit 


was expressly granted. The previous suit re¬ 
lating to the land with which No. 519 is con¬ 
cerned is not traceable, so that defendants on 
whom the burden lay have not proved the 
bar. With regard to the other two oases, I 
entirely agree with the District Judge’s 
remarks. The Pleader for the plaintiffs was 
one for all the suits and the defect in 
the Munsif’s order was clearly one of form 
only. 

The final argument was one of limitation. 

It was argued that all the suits are 
barred because mutation took place in favour 
of defendants on submersion, which occurred 
twelve years before the institution of the suits. 
To this I cannot accede; mutation was a 
mere paper proceeding, the land though 
submerged was in the possession of the 
tenants until the defendants took possession 
of it on its re-appearance above the water- 
level and that event took place only a 
short time before the suits were brought. 

These facts, however, apply to only four 
of the suits, the fifth is slightly different in 
its incidents. 

The land with which Suit No. 523 is 
concerned consists of two areas, one in Patti 
Phatwali, the other in Patti Khananwali. The 
facts of the Khananwali area are the same as in 
the other suits, but those of the Phatwali area 
are different; The Phatwali area has been 
in the defendant’s possession since 1887-88 
and plaintiff’s Counsel admits that his 
client’s claim in respect of that area is 
barred by time. 

The final argument that the first Court had 
not decided what expenditure had been 
incurred by defendants on the land was 
dropped as soon as it was pointed out 
to Counsel that it had been decided against 
defendants for want of proof. 

The result is that the appeals are 
dismissed with costs, except in Suit No. 2322 
where the appeal is accepted as regards the 
Phatwali area only; in that case parties shall 
bear their own costs throughout. 

Appeals dismissed ; 

Appeal No. 2322 partly accepted. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2476 

of 1914. 

July 2, 1917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

Sayed RAJAB ALI MIAN and another— 

Plaintiffs—Appellants 

versus 

PANDU MULLICK and others— 
Defendants—Respondents. 

Landlord and truant — Abandonment— Mortgage, usu¬ 
fructuary, of urn-transferable occupancy holding — 
Tenant leaving village but not for good. 

There is no abandonment of an occupancy hold¬ 
ing where the tenant after execution of an usufruc¬ 
tuary mortgage of a portion of the holding leaves 
the village but not for good, and his heirs come back 
and resume possession of a portion of the land, 
[p. 397, col. l.J 

Appeal against the decree of the Officiat¬ 
ing Subordinate Judge, Pabna, dated the 
2nd May 1914, confirming a decision of 
the Additional Munsif, Serajgunj, dated the 

19th May 1913. 

FACTS.—The plaintiff was the appellant, 
and the appeal arises out of a suit for eject¬ 
ment of the transferee of an occupancy 
holding by the plaintiff landlord. One 
Hajitulla was the tenant in occupation of 
the holding. He executed an usufructuary 
mortgage if the whole holding, delivered 
possession to the mortgagee, and left the 
village in which the land in suit was 
situate and went to live in another village. 
Subsequently, just befrre the institution 
of the suit, some of his heirs erected a 
hut on the land probably with a view to 
live there. The landlord then brought this 
suit for ejectment on the ground of transfer 
of the occupancy holding and its subse¬ 
quent abandonment by the tenant. The 
defence was that only a portion of the 
holding was transferred and that there 
was no abandonment. The Court of first 
instance gave a decree for ejectment, 
but on appeal, the lower Appellate Court 
reversed the decision of the Munsif, hold¬ 
ing that although the tenant left the land 
after having delivered possession to the 
usufructuary mortgagee, still as his heirs 
came to live upon a portion of the land 
there was no abandonment and so the 
landlord could not get a decree for eject¬ 
ment. Hence this second appeal to the High 
Court. 


Babu sarat Chandra Boy Choudhury , fop 
the Appellants.—The original tenant did, as 
a matter of fact, abandon the holding, 
and then after several years his heirs came 
to live upon the land. 1 submit that under 
such circumstances there cannot but be 
abandonment by the tenant. Moreover, the 
lower Appellate Court has overlooked the 
admission of the defendant that he was 
the usufructuary mortgagee of all the lands 
of Hajitulla. 

[C HaTTerjea, J.— Do you contend that in 
every case of usufructuary mortgage even 
where the tenant continues to pay rent 
there can be abandonment ?] 

No; not in every case. But here the ques¬ 
tion is whether where the tenant executes a 
usufructuary mortgage and abandons the 
holding and leaves the village the land¬ 
lord can claim ejectment. 

[Chattel , J. -The finding of the 
lower Appellate Court that there was no 
abandonment is a conclusive finding of 
fact in second appeal.] 

The question of abandonment is a mixed 
question of law and fact. The question 
is what constitutes abandonment and I can 
raise that question in second appeal. The 
finding of th < lower Appellate Court was 
arrived at without a proper consideration of 
the facts and circumstances of the case. 

The fact that the heirs came back after 
several years will not take away the 
consequenco of the abandonment that had 
taken place before. 

Babu Basori Lai Sircar , for the Respond¬ 
ents.—The finding of the lower Appellate 
Court is a finding of fact and hence con¬ 
clusive in second appeal. The question whe¬ 
ther the tenan*. did or did not abandon 
the lani is a pure question of fact and 
heno9 cannot be challenged in second appeal. 
See Monohar Pal v. Ananta Moyee Vasya 
(1), Bhupendrj. Nath Bose v. Bansi Tanti 
(<£). In all the cases in which your Lord- 
ships allowel ejectment the tenant left the 
land for good without any intention to 
come back, f^ut in this case the heirs of 
the tenant are occupying the land. Even 
in the case of an usufructuary mortgage 
of the whole holding the landlord cannot 

always olaim pj3ctraen<’, whereas in this 

# 

(1) 20 Ind. Cas. 198: 17 C. W. N. 802. 

(2) 22 lucl fas- 416; -10 C. 870. 
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case the mortgage was only of a portion of 
the holding. See Bhupendra Nath Bose v. 
Bansi Tanti (2). 

Babu Sarat Chantha replied. 

JUDGMENT.—It is found that the tenant 
who executed the usufruc uary mortgage 
never left the village for good. As 
a matter of fact within a short time after 
the mortgage, his sons came back and 
they are in possession of a portion of the 
land. The Court of Appral below, upon a 
consideration of these circumstances, has 
come to the conclusion that there was no 
abandonment. 

That being so, the appeal must fail and 
is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 262 ok 1914. 

March 5, 1917. 

Present: — Mr. Justice Shadi Lai and 
Mr. Justice Broadway. 

ABDUL AZIZ — Plaintiff—Appellant 
. versus 

NIADAR MAL and others—Defendants— 

Respondents. 

Mortgage — Redemption , suit foi'—Mortgage for fixed 
term of gears—Clause providing for abridgment of term , 
interpretation of—Sale of mortgaged proper!g —Notice 
of sale to mortgagee stating fictitious price , whether 
proper. 

In a suit for redemption it appeared that the 
mortgage was not redeemable for a period of ten 
years except under certain conditions embodied in 
clause 7 of the deed, which ran as follows: 

“Agar mabain miyad das sal main fariq do gam kothi 
mazkur ko bai karunga to us halut men miyad man- 
darja bala Jiskh ho juweyi , mayor short yeh hai ki jis 
asli qimat par kothi mazkur bai hogi uski itla tehriri 
miyudi do hnfta fariq avowal ko kar di jaivegi. Agar 
fariq awwal kothi mazkur kharid kar no. chahcga to us 
qimat par jis par dusra shakhs asal kharidar hog a 
awwal badast fariq awwal kothi mazkur farokht ki 
jawegi , basurat inkar tehriri ga jawab na dena ta miyad 
fariq doyam digar shakhs ke hath farokht kar sakegn, 
aur jo mulnlba us i vaqt ham fariq No. 1 ka tcajib-ul - 
talab hoga woh kul wasul karkar kothi mazkur khali 
kar di jawegi.” In compliance with this clause the 
mortgagor, on the llth July 191 I, sent a notice to the 
mortgagees informing them that he had “finally set¬ 
tled to sell” the property to A for Its. 80,000 and as 
it was necessary to send them a written notice “before 
tiie completion of the sale ”, this notice was being 
gent iu order to enable them to purchase the pro. 


perty, if they so desired, at the price of Rs. 80,000. 
The notice weDt on to say that after the expiry of 
the prescribed period the property would, otherwise, 
be sold absolutely to A. On the 24th July the mort¬ 
gagees replied, saying that they wore willing to 
purchase the property but that the alleged agree- 
ment to sell was not genuine, the price being ficti¬ 
tious. They declared their willingness to purchase 
it at the fair market price. On the 3rd of August 
the mortgagor executed a deed of sale in favour 
of A who tendered the mortgage money due to the 
mortgagees, but that being refused he instituted 
a suit for redemption. It was found that Rs. 80,000 
had not in fact been paid: 

Held , (1) that under the clause recited above if the 
parties desired to abridge the term of the mortgage, 
it was incumbent on the mortgagor to give the 
mortgagees notice of his intention to sell, thus giving 
them an opportunity of buying the property them- 
selves at the price fixed and to be paid by the 
intending purchaser; [p. 390, col. 1.] 

(2) that notice of the actual price at which the 
mortgagees were entitled to redeem the property 
not having been given to them, they were entitled 
to retain possession for the term of the mortgage 
[p. 398, col. 2.] 

First appeal from the decree of the Divi¬ 
sional Judge, Delhi, dated the 31st December 
191b, dismissing the claim. 

The Hon’ble Mr. Muhammad Shaft, K. B f 
Mr. Kirkpartrick and Rai Sahib Lala Moll 
Sagar, for the Appellant. 

The Hon’ble Pandit Sheo Nurain, R. B., 
Messrs. Gullu Ram and Amolak Ram 
Chopra, for Respondents Nos. 1 and 2. 

Mr. Suraj Sarain, for Respondent No. 3. 

JUDGMENT.—This appeal has arisen 
out of a suit for redemption brought by the 
plaintiff-appellant in the following circum¬ 
stances:— 

One Sheikh Subhan Bakhsh owned certain 
property, situate inside the Mori Gate in 
Delhi, known as “The Northbrook Hotel” 
which he mortgaged, with possession, to 
Niadar Mai Rangi Lai for Rs. 10,000 under 
a duly registered deed of mortgage dated the 
4th April 190S. The mortgage was not 
redeemable for a period of ten years, except 
under certain conditions embodied in clause 
7 which will be referred to in detail later. 

On the 8th September 190 3 Sheikh 
Subhan Bakhsh executed another mortgage 
for Rs. 25,000 in favour of Ram Chand- 
Bmarsi Dis, under which this Northbrook 
Hotel, in addition to three other houses, was 
mortgaged. Rs. 10,000 out of the said 
Rs. 25,000 was left with these mortgagees 
for payment to Niadar Mal-Rangi Lai. 
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Clause 7 of the first mortgage was as 
follows:— - 

Agar niabain miyad das sal main fariq 
doyam kothi mazkar ko bai karunga to us 
halat men miyad mundarja bala fiskh ho jaw eg i, 
magar sharat yeh hai ki jis asli qimat par 
kothi mazkur bai hogi uski itla tehriri miyadi 
do hafta fariq awwal ko kar di jawegi . Agar 
fariq awwal kothi mazkur kharid karna 
chahega to us qimat par jis par dusra shakhs 
asal kharidar hoga awwal badast fariq 
awwal kothi mazkur farokht ki jawegi , 
basurat inkar te'nriri yajawab na dena ta miyad 
fariq doyam digar shakhs ke hath farokht 
kar sakega , aur jo mutalba us waql ham fariq 
No. 1 ka wajib-ul-talab hoga woh kul wasul 
karkar kothi mazkur khali kar di jawegi .'’ 

In compliance with this clause Sheikh 
Subhan Bakhsh on the 11th July 1911 sent 
a notice to Niadar Mal-Rangi Lai informing 
them that he had ‘ finally settled to sell” 
this property ‘‘to Sayad Abdul Aziz (plaint¬ 
iff-appellant) for Rs. 80,000” who had paid 
him Rs. 5,000 as earnest money, and that 
as “in accordance with condition No. 7 of 
the said deed of mortgage, it is necessary to 
send you a written notice before the com¬ 
pletion of the sale ” the requisite notice was 
being sent in order to enable them to purchase 
the property, if they desired, at the price of 
Rs. 80,000. The notice went on to say that 
after the expiry of the prescribed period the 
property would, otherwise, be sold absolutely 
to the said Sayad Abdul Aziz. From the 
above it is clear that though it was alleged 
that an agreement to sell had been entered 
into, the sale had not been, and was not to 
be, completed till the period of 14 days had 
expired. On the 24th July 1911 Niadar 
Mal-Rangi Lai replied saying that they were 
willing to purchase the property, but that 
the alleged agreement to sell was not 
genuine, the price being fictitious. They 
declared their willingness to purchase at the 
fair market-price. 

On the 3rd August 1911 Sheikh Subhan 
Bakhsh executed a deed of sale in favour of 
Sayad Abdul Aziz, the price entered therein 
being Rs. 80,000. The purchaser redeemed the 
mortgage in favour of Ram Chand-Banarsi 
Das, and tendered the mortgage money 
due under the first mortgage which 
was refused, with the result that Sayad 
Abdul Aziz instituted this suit for 
redemption on the 15th August 1911. The 


promptness with which this suit was brought 
was due to the fact that this property was 
situated on the route to be taken by the 
Royal Procession at the 1911 Durbar. 

Niadar Mal-Rangi Lai contested the suit 
and pleaded that the price for which the 
property was really sold was far less than 
R 9 . 80,000 and that as the condition laid 
down in clause 7 had not been complied with, 
they were entitled to be left in possession for 
the whole period of ten years. 

The learned Divisional Judge who tried the 
case held that Rs 80,000 had not been paid, 
and that the value of the property did not 
exceed Rs. 40,000, and dismissed the suit on 
the ground that notice of the actual price at 
which the mortgagees were entitled to pur¬ 
chase the property not having been given 
to them, they were entitled to retain posses¬ 
sion for the term of the mortgage. Against 
this decision the plaintiff-appellant has pre¬ 
ferred this appeal through Counsel and we 
have heard Mr. Kirkpatrick on his behalf, 
while Mr. Sheo Narain has addressed us on 
behalf of the respondents mortgagees. 

Mr. Kirkpatrick contended that the sale 
was a legal and valid one, and that on a 
proper construction of clause 7, the mere fact 
of the sale abridged the period of the mort¬ 
gage and entitled his client to redeem, the 
condition a3 to notice merely giving the 
mortgagees a right to pre-empt, a right that 
they could have pleaded as a defence, but 
which they did not advance in the suit, 
although since the decision of the case they 
have instituted a suit for specific perform¬ 
ance. 

On the other side it was urged that the 
mere fact of the sale did not operate as an 
abridgment of the term, but that, properly 
construed, the clause in question provided 
that if during the continuance of the mort¬ 
gage it was desired to abridge the term, the 
mortgagor could carry out his wish by selling 
the property, but that in that case it was in¬ 
cumbent on him to give the mortgagees notice 
of his intention to sell and the actual price at 
which a definite purchaser was willing to 
buy, whereupon the mortgagees could take 
over the bargain or allow the sale to be 
effected, and if they did not take over the 
bargain the purchaser could redeem without 
waiting for the termination of the period 
fixed by the mortgage-deed. 
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After a consideration of the arguments 
advanced by Messrs. Kirkpatrick and Sheo 
Narain in support of their respective conten¬ 
tions we are of opinion that the correct inter¬ 
pretation of clause 7 is that urged by 
Mr. Sheo Narain. That that was the inten¬ 
tion of the parties to the mortgage seems 
to ns to be perfectly clear. 

That that was the construction placed upon 
this clause by Sheikh Subhan Bakhsh seems 
clear from the notice given in accordance with 
it on the 11th July 1911 (printed at pages 
27 and 28), in which it is stated that the 
notice was necessary ‘ before the completion of 
sale ” (page 27, line 40). 

Again paragraph 4 of the plaint appears 
to have been drafted in accordance with this 
view. In any event the wording of clause 7 
seems to us to be perfectly clear and not open 
to the construction Mr. Kirkpatrick desires 
to place on it. 

We accordingly hold that if the parties to 
the sale desired to abridge the term of the 
mortgage, it was incumbent on the mortgagor 
to give the mortgagees notice of his inten¬ 
tion to sell, thus giving them an opportunity 
of buying the property themselves at the 
price fixed, and to be paid by the intending 
purchaser. In this view of the matter it is 
not necessary to discuss Mr. Kirkpatrick’s 
contention that this clause was bad in law 
as being a ‘ clog on redemption.” Suffice it 

to say that in the present case the term 

» 

for which the mortgage was to enure, viz., ten 
years was not a ‘ clog” in itself, and the 
clause under consideration in no way prevent¬ 
ed the mortgagor from selling the property. 
It was only in the event of his desiring to 
abridge the period that claus9 7 came into 
operation, and we can see nothing illegal in 
its terms, and hold that the conditions it 
laid down were not a ‘ clog” on redemption. 

[The rest of the judgment is not necessary 
for the purposes of the report.] 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 421 of 1915. 

March 12, 1917. 

Present :—Mr. Justice Beachcroft and 
Mr. Justice Walmsley. 

KALI NATH CHAKRAVARTY and 

others—Appellants 

versus 

AMBICA PRASHAD DAS and others— 

Respondents. 

Provincial Insolvency Act (III of 1907J, 37 — 

Fraudulent preference, essentials of. 

Section 37 of the Provincial Insolvency Act re¬ 
quires four conditions for its operation:—(I) the 
debtor must be unable to pay his debts as they 
become due, (2) the transfer must be in favour 
of a creditor, (3) the debtor must have acted 
•svith a view to giving that creditor a preference 
over other creditors, (4) the debtor must be ad- 
judged insolvent on a petition presented within three 
months from the date of the transfer, i p. 402, col. 2.] 

Where in the case of a transfer for a fair value 
the first, second and fourth conditions stated above 
are present, the transfer does not become void 
under section 37 of the Provincial Insolvency Act 
merely because the transferee did not believe that 
it was possible for the debtor to pay olT all his 
creditors with the money obtained by the transfer 
or did not see to the disposal of the money by the 
debtor, [p. 402, col. 2.] 

The question whether there has been fraudulent 
preference within the meaning of section 37 depends, 
not upon the mere fact that there has been a pre¬ 
ference, but also on the state of mind of the person 
who made it. [p. 403, col. 2.] 

Where a transfer in favour of a creditor has 
been made under pressure, it cannot be said that it 
was made with the view of giving preference to the 
creditor, [p. 403, col. 2.] 

A creditor by means of pressure upon the debtor ] 
stole a march on his co-creditors and got a mort¬ 
gage for a fair value executed in his favour by 
the debtor, in consideration of his debts and a fresh 
advance, shortly before the presentation of' a peti¬ 
tion for the adjudication of the debtor in insolvency, 
knowing fully the embarrassed circumstances of the 
debtor and taking steps to conceal the fact of the 
mortgage from the other creditors: 

Held , that the object of the mortgage was not to 
give fraudulent preference to the creditor, and that, 
therefore, it was not void under section 37 of the 
Provincial Insolvency Act. [p. 103, col. 2.] 

Appeal against the order of the District 
Judge, 24-Pergannas, dated the 25th August 
1915. 

FACTS material to the report will appear 
from the judgment. 

Babu Dawarka Nath Chakraburtty (with him 
Babu Girija Prosanna Roy Chowdhury ), for the 
Appellants. —The mortgage in favour of 
Ambika was not in good faith and for valu¬ 
able consideration It comes, therefore, with- 
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in section 36 of the Provincial Insolvency 
Act. I he mortgage in favour of Pratap 
comes within section 36 as well as section 
37 of the Insolvency Act. Refers to 
Nupendro Nath v. Ashutosh Ghosh (1). 

Sir Rash Behary Ghose (with him Babus 
Narendra Chandra Bose, Panchanan Ghose 
and Surendra Madhah Xullick), for the Re¬ 
spondents.—The mortgage in favour of Pratap 
was for valuable consideration. It was 
also executed in good faith. One creditor 
is not bound to share any advantage with 
other creditors, Musahar Sahu v. Halim Lai 

v2). 

Pratap’s mortgage does not come with- 
in the mischief of section 37 either. Refers 
to Nupend,-o Nath v. A shutosh Ghosh 
(3), Sharp v. Jackson (4). At any rate the 
onus is on the creditors as they are the ap¬ 
pellants and also because the onus of proving 
fraudulent preference is on the Receiver. 
Refers to Wilkinson, Ex parte, Berry, In re 

(5), per Jesse!, M. R. The money advanced 
on the mortgage was for the purpose of 
enabling the insolvent to carry on his 
business and so the mortgage would not 

be an act of preference. Refers to Johnson, 
VjX parte, Chapman , In re (6). 

JUDGMENT. 


11917 


Beachcrofp, J This is an appeal against 

a decision of the Additional District Judge 

of Alipur in certain insolvency proceedings, 
by which he refused to annul two trans- 
fers of property. One Mani Lai Saha was 
adjudicated an insolvent on a petition failed 
on the 18th February 1914 by one of his 
creditors. In the course of the proceed- 
ings the question of annulment of thr^e 
mortgages came before the Court. The*e 
were (1) in favour of one Ambica Prasad 
pass for Rs. 10,000 dated 15th July 1913 

f n" 'So °i °" e Chandi Charan Saha 
for Rs. 10,000 dated 14th November 191} 

15 j l ) 29 Ind ' Cas - 128 3 i 21 C. L. J. 1G7; 19 C. W. N. 

(2) 32 Ind. Cas. 343; 43 C. 521; 30 M L T fin 
3 L. W. 207; 20 C. W. N. 393; 14 A L J 198. 1 m i 

M. W. N. 198; 19 M. h. T. 203; 23 C L J ^ 

Bom. L. R. 378; 43 C. 521 (P. C.). 4 5 ° 6; 18 

(3) 33 Ind. Cas. 548; 43 C. 640; 20 C. W N 49 0 

(4) (1899) A. C. 419 at p. 421 68 L JO R sen 

80 ^C J-841:15 T. L. R. 418; 6 Manson 264 Q ’ %i 

(5) (1883) 22 Ch. D. 788 at p. 794* 52 L J Ch fi 57 

48 L. T. 495; 31 W. R. 649 ' ' 6 ° 7; 

(6) (1884) 26 Ch. D. 338; 53 L. J Cl, 763- 50 T 

T. 214; 32 W. R. 693. 60 L ' 


and (8) in favour ol on, Pn,l, p Ck.ndr, 

Mis‘WOO dated 15, h D,„ B . 
ber 1913. The first two came up for con¬ 
sideration under section 36 of the Provincial 
Insolvencey Act, the third under sections 
37 of the Act. The Judge declared the 
second mortgage void against the Receiver, 
but refused to annul the other two. The 
present appeal is by some of the creditors 

against the order refusing to annul the 
two mortgages. 

The insolvent was originally a Medical 
Practitioner but started a rice business and 
it is Ins dealings in this business which 
have landed him in financial difficulties. 

1 lie immoveable properties shown in his 
schedule consisted of three separate properties, 
viz Nos. 66 67 and 68, TolJygunge Cir¬ 
cular Road, the first two of which were 

6 f r T at Rs - 25 - 000 - and ^e third 

a s. ,oU0. His moveable properties consist¬ 
ed mainly of machinery and fittings for 
the rice business valued at Rs. 15,027; 
there were also furniture and J domestic 
articles valued at Rs. 500. His assets 
thus amounted to Rs. 69,127, while the 
liabilities exceeded Rs. 90,000. 

The mortgage in favour of Ambica 
Frasad Das covered No. 67, Tollygunge 
lrcular Road. The bond recites that a 

orf u had been taken on the 

' th June from Ambica, that amount with 
interest was deducted from the Rs. 10,000, 
and the balance Rs. 6,985 was stated to 
be paid in cash. Particulars of the notes 

by which the cash was paid were given in the 
schedule. ' 

The evidence is to the effect that 
Rs. 6,985 was not paid in cash at the time 
of the execution of the mortgage, because 
Rs. 4,000 had been advanced previously 
on the 12th July. Ambica himself had had 
to borrow that money from the witness 
Gopal Chandra Banerjee, a Pleader, as it 
was too late to get the money from the 
Bank, when wanted. The money was re¬ 
paid to the Pleader on the 14th. A great 
deal is made of the fact that this payment 
on the 12th contradicts the recital in the 
bond itself and it is suggested that this 
story has been invented to meet the report 
of the Receiver, which shows that Maui 
Lai had according to his own account book 

received Rs. 4,030 on the 12th July aud 
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paid out that amount on that and the 
following day- 

1 he explanation of the whole transaction 
seems to me to be a perfectly simple and 
natural one. The Pleader who drafted the 
mortgage-bond says that even before the 
hand-note of 30th June for Rs. 3,000 was 
QX6oated it was settled that Ambica was 
to advance Rs. 10,000. Search, however, 
had to be made in the Registration Office. 
A draft of the mortgage-bond had to be 
prepared, and as the notes given by Gopal 
Chandra Banerjee were entered in the 
consideration column and there is nothing 
surprising in that precaution being taker, 
the clause about receiving consideration 
was entered. There was apparently some 
urgency for the money on the 12th and 
if the draft had already been prepared by 
them, as to which there is no evidence 
either way, there is nothing extraordinary 
in its being allowed to stay as it was. 

The evidence as to this is not merely 
oral. There is a receipt dated 12th July 
given by Mani Lai to Ambica, in which 
the numbers of the notes advanced on that 
date are given and the same numbers are 
found in the hand note executed on the 

12th^ July by Ambica Prasad in favour 
of Gopal Chandra Banerjee. To fir.d in 

favour of the appellants we must, there¬ 
fore, not only find that Mani Lai and 

Ambica entered into a fraudulent arrange¬ 
ment to favour Ambica or benefit the 

insolvent at the expense of the other 
creditors, for which there would be no 
justification on the evidence, but we must 
a ,lf° that the Pleader Banshadhar 

Bishnu has given false evidence and the 
Pleader Gopal Chandra Banerjee has not 
only done the same but abetted a forgery 
as well. 

f • t 

Finally, Ambica says he did not know 
Mani Lai before this transaction and there 
is no evidence to the contrary. In fact 
the cross examination of Ambica is not 
what one would expect in the case of a 
man charged with having got a transfer 
otherwise than in good faith and for valu¬ 
able consideration. In regard to this 
mortgage then I have no doubt that the 

learned Judge came to the right conclu¬ 
sion. 

* The mortgage in favour of Protap Chandra 

26 


Ganguli is beset with greater difficulties 
But it will be as well at once to correct 
a misstatement which was made to us, 
doubtless unintentionally, by the learned 
\ akil for the appellants, which to a great 
extent coloured his arguments. It was re¬ 
presented to us that this mortgage covered 
the whole of Mani Lai’s property and it 
was argued that a mortgage of the entire 
estate raises a presumption of an inten¬ 
tion to defeat creditors. In fact the 
mortgage-bond does not cover the 
cottah plot which was previously mortgaged 
to Ambica, the reference in the bond to No. 67, 
Tollygunge Circular Road, would appear 
to be a mistake if the number of the 
premises as given in the schedule filed by 
the insolvent is correct. It, however, 
covers the other two landed properties and 
apparently also all the machinery and fittings 
used for the rice business, so that the 
property mortgaged was in value rather 
less than two thirdsof the insolvent’s property 
as shown in the schedule. 

It has not been suggested that the 
amount advanced was insufficient as mortgages 
go, it was not even suggested to Protap 
himself in cross-examination that he had 
not given fair value, though it appears Mani 
Lai at first wanted an advance of R 3 . 20,000 
from him. 

It appears from the recitals in the bond 
itself that Mani Lai received Rs. 3,782 
odd in cash while Rs. 12,217 odd were re¬ 
tained to pay off debts. There was a debt 
of over Rs. 3,000 due to Protap himself for 
paddy supplied, three mortgages amounting 
to about Rs. 5,:100, Rs. 1 500 due to a firm 
of engineers for an engine and boiler, on 
which they had a lien, and Rs. 2,000 to be 
paid on a hand-note. All these debts were 
discharged. In fact Protap had to pay Rs. 413 

in excess of the Rs. 16,000 as he explains in 
his evidence. 

But it is said that the Receiver’s report 

shows that Mani Lai’s accounts were 

falsified, and that the sum advanced was 

not used for the purposes of his business: 

and it is further argued that Protap could 

not have believed that all creditors would be 

paid with the money advanced andthe business 
re-established. 


So far as the Receiver’s 
do not think we have been 


report goes, 1 
quite properly 
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treated. It was hurriedly read over to us 
and consisting, as it does, of a mass of 
figures, difficult to follow, if we were to 
be asked to draw conclusions from the 
figures I think some trouble might have 
been spent in pointing out exactly 
how they affected the question before us. 
The value of the report largely depends 
on the circumstances in which it was made. 
It was made in June 1914 in consequence 
of an order of the Court on the Receiver 
to report how the money advanced on the 
mortgages had been spent. That was long 
before the present enquiry, which was in¬ 
stituted after the remand order of this 
Court in January 1915. The report also 
appears to have been based, in accordance 
with the order, only on the accounts of 
the insolvent. The Receiver was not called 
as a witness in the present case and though 
the reading of the report was not objected 
to in this Court, the value attaching to it 
can only be the value which attaches to 
an ex parte enquiry into a case on a res¬ 
tricted source of information. And the 
value of the information to be got from 
the accounts themselves is further discounted 
by the opening passages of the report in 
which the Receiver after setting out his 
order says: “ The account books of the 
insolvent especially for the year 1320 are 
not in order, there are many items which 
have not been entered in the khatian , 
nor are the khatian items all totalled. It 
is difficult to find what is the financial 
position of the insolvent in the course of 
the year.” In view of this state of the 
accounts it would hardly be of use to 
attempt to extract any information from 
them. In fact they have not been placed 
before us and it is impossible to follow some 
parts of the Receiver’s report without them. 
For instance, I may say I entirely fail to 
understand how the Receiver came to the 
conclusion expressed in the following passage, 
“If we exclude Rs. 1,800 taken by insolvent, 
the amount that was paid to him (I do 
not know whether this refers to the insolvent 
or Chuni Lall Dutt) out of Protap Babu’s 
money was not used on account of the 
business of the karbar and paid to any 
creditor of the insolvent.” 

However, I shall assume for the purpose 
of argument that some of the money borrowed 
was not spent on the business, I do not 


see that that in any way affects the position 
of the lender. He is not bound to see 
to the disposal of the money, nor could his 
position be affected by the fact, even if 
true, but which is not proved, that the 
insolvent falsified his accounts except in 
so far as falsification of accounts might 
be evidence of fraudulent preference. The' 
one would not necessarily involve the other' 
and no serious attempt has been made to 
establish the connection in this case. Nor 
to protect himself is it necessary that the 
lender should believe that it is possible to pay 
off all the creditors with his loan. 

Section 37 of the Act, on which section 
alone appellants rely, requires four con¬ 
ditions for its operation: (1) the debtor must 
be unable to pay his debts as they become due, 
(2) the transfer must be in favour of a 
creditor, (3) the debtor must have acted 
with a view of giving^ that creditor a 
preference over other creditors, (4) the 
debtor must be adjudged insolvent on a 
petition presented within three months of the 
date of the transfer. 

It is not disputed that the first, second and 
fourth conditions are present in this case. 
The crux of the case is whether the third is. 

The strongest point against Protap is his 
behaviour in what is described as stealing 
a march on his four co-creditors in getting 
the mortgage executed. He was the 
president of the Chatta Rice Dealer Asso* 
oiation. At a meeting of this Association 
on the 15th December there was a dis¬ 
cussion about Mani Lai’s affairs, as owing 
to his financial difficulties rice was not being 
supplied to him by the rice dealers. It was 
apparently arranged that Protap and two 
others should try to arrange his affairs and 
see that he was supplied with rice. Attempts 
to manage his business for him, however, 
eventually fell through because as Lall 
Mohan Dass, one of the three men, says, 
“He did not behave properly.” But on the 
very day on which this discussion was 
held the mortgage-bond in favour of Protap 
was executed. The execution took place at 
about 2 or 2-30 p. m. The meeting of the 
committee was held in the evening. It 18 
argued that the fact that the two incidents 
should have occurred on the same, day is 
suspicious, to say the least of it. 0 
fact that the bond was registered at Behaia 
instead of at Alipur is put forward as 
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another circumstance of suspicion, but it 
is perhaps a true explanation that that 
is due to the fact that at the Alipur 
Registry Office no document is accepted for 
registration after 2 p. m. 

To take the matter beyond the region 
of suspicion much reliance is placed cn the 
letter of Mani Lai that was handed in 
at another meeting of the Rice Dealers 
Association on 22nd December. In it Mani 
Lai said: The said Gangapadhaya Mohasay 
(i. e. Protap) who was my principal adviser 
in the matter of enquiry secretly advised 
me to mortgage my rice mill to him, and 
in that case he said he would arrange 
matters for properly conducting the busi¬ 
ness of the mill and for payment of my debts. 
I have adopted this most valuable advice 
of his with great respect and fully acted 
up to it.” He then went on to complain 
that in spite of this mortgage his debts 
had not been paid and arrangements had 
not been made for carrying on the business 
of the mill. At the same meeting Mani 
Lai signed a letter stating that he 
would not transfer or charge any of his 
property till he had paid the rice dealers 
what he owed them. He also stated that 
his homestead dwelling-house was unin¬ 
cumbered. In the Association’s proceedings 
of the same day this letter is described 
as an ekrar and a month’s time was given 
to Mani Lai to pay his debts. 

The charge that Protap gave Mani Lai 
secret advice to execute the mortgage* bond 
in his favour rests only on this letter. 
Protap was not cross-examined on the point. 
Mani Lai himself has not been examined. 
In the circumstances it would be risky to 
accept this untested statement of Mani 
Lai complaining agaiust Protap, especially 
when on the same day he tells the rice dealers 
that his dwelling-house is not under mortgage 
although it was covered by the mortgage 
in favour of Ambioa and by the later mort¬ 
gage in favour of Chandi Charan, which was 
subsequently annulled by the Court. 

Though it is extremely probable that 
Protap knew how Mani Lai stood with 
regard to the Chatta Rice Dealers, it does not 
follow that the transfer to him comes 
within section 37 of the Aot. There is 
this to be said in favour of Protap against 
the view that he was stealing a march 


on the other creditors, that the notices for 
the meeting of the 15th December were 
only circulated on the morning of the 15th 
whereas the negotiations for the mort¬ 
gage had taken place some days before. 
The. draft had been finally prepared three 
days previously. 

Again the evidence shows that Protap had 
been pressing Maui Lai to pay his 
debts. He had threatened to sue him 
unless he paid within a week or gave 
security. If Protap knew of the state of 
Mani Lai’s affairs, the story that he pressed 
Mani Lai to pay is the more probable. 
When a transfer has been made under 
pressure, it cannot be said it was made with 
the view of giving the creditor preference. 
As was pointed out in the case of Nripindro 
Nath Sahu v. Ashutosh Ghose (3), following 
Sharp v. Jackson (T), “the question whether 
there has been fraudulent preference depends, 
not upon the mere fact that there has 
been a preference, but also on the state of 
mind of the person who made it.” 

In the circumstances whatever may be 
felt in regard to Protap’s conduct in taking 
steps to conceal the fact of the mortgage 
from his co-creditors, if indeed he did wish 
to conceal it, and his version is that it was 
prepared at Mani Lai’s house as Mani Lai 
did not want publicity, a very natural 
feeling in the case of a man whose business 
is tottering, it cannot be said that the 
object of the transfer was to give pre¬ 
ference to Protap, and 1 think the learned 
Judge is right in coming to the conclu¬ 
sion that it was made for the purpose of 
trying to escape the Insolvency Court. 

I would, therefore, dismiss the appeal with 
costs. We assess the hearing fee at five 
gold mohurs in the case of each respondent. 

YValmsley, J. —I agree. 

Appeal dismissed , 
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PATNA H:GH COURT. 

Second Civil Appeals Nos. 2302 and 2466 

to 2471 of 1913. 

January 17, 1917. 

Present:— Mr. Justice Atkinson. 
JUGAL KISHORE SAHAI and another 

Plaint.ffs—A ppellants 

versus 

liANUNMAN MA1ITON — Defendant — 

Respondent. 

Bengal Cess Act (IX of 1S80J, .«?. 20 faj — Land 
entered m Part I of Road Cess Return as malik’s land — 
Rent , suit for , maintainability of. 

Where any holding, estate or tenure in respect of 
which a Return has been made is entered by the 
maker of the Return in Part T of the Road Cess 
Return, he is precluded from suing for any rent 
whatsoever, in respect of any land, holding or tenure 
forming part of the estate to which the Return re¬ 
lates, unless it is proved that the holding or tenure 
the rent of which is sought to be recovered was 
created subsequent to the lodging of the Return, [p. 
405, col. 1.] 

Appeal against a decision of the District 
Judge, Patna. 

Mr. A Taresh. Chandra Sinha , for the Appel¬ 
lants. 

Messrs. Ganesh Dutt Sin;h and Mrityun - 
joy Lai, for the Respondent. 

JUDGMENT,—These seven Second 

Appeals. Nos. 2302 and 2466 to 2471 of 
the year of 1913 are analogous and come 
before me from the decision of Mr. Collins 
as District Judge of Patna, reversing a 
decision of the Munsif granting the 
plaintiffs decrees for rent in these suits 
for the years 13 5 to 1317 F. S. The 
defendants hold three different and distinct 
denominations of land from the plaintiffs 
as tenants; some portion of the land bears 
a bhauli rent, another portion bears a 
nakdi rent and a third portion bears a 
ckowraha rent. The lands which bear a 
chowraha rent are said by the plaintiffs to 
have been their khudkasht or bakasht lands 
and to have been temporarily settled with 
the defendants on their undertaking to 
pay a chowraha rent in consideration of 
their use and occupation of the land. 
Chowraha rent means a rent, as I under- 
stand it, payable in a certain quantity 
of rice per annum. With neither the 
bhauli nor the nakdi holdings have we 
any concern in this case. All these 
appeals have reference to the respective 
holdings of the defendents out of which 
chowraha rent is alleged to be payable. 


The learned Munsif granted decrees in 
respect of all the three denominations 
of land, which I have mentioned; but 
appeals were only filed in respect of the 
lands out of which chowraha rent issued; 
and it is argued that the chowraha rent 
is not recoverable, having regard to the 
provisions of section 20, clause (a), of the 
Cess Act (IX of 1880) inasmuch as the return 
made in pursuance of the Act did not set 
out these lands as rent-paying lands. It is 
contended that being rent-payiDg lands and 
not being shown in the return as such, no rent 
can be recovered in respect of them. The 
learned District Judge who decided this 
case held that on a true construction of 
section 20 of the Cess Act the plaintiffs 
were not entitled to succeed in recovering 
the chowraha rent claimed. The Cess 
Return, which the plaintiffs were required 
under the Act to make, was made in the 
year 1894; and the learned Judge in the lower 
Appellate Court has found as a fact 
that prior to 1894, namely, in 1892, 
the plaintiffs settled these chowraha rent¬ 
paying lands with the defendants. There 
was evidence on the record to support 
that finding of fact; and by that findingof 
fact I feel myself conclusively bound. 

The plaintiffs’ contention here is that it does 
not matter whether the lands are shown 
as rent paying lands or not, so long as 
they are mentioned in some part of the 
Return. Whether they are mentioned in 
Parts I and II or Part III, the plaintiffs con¬ 
tend, is immaterial: and that all that the 
Return is intended to show is all lands 
which are capable of assessment for valuation. 
The learned Judge finds that the plain’- 
iff has in Part I of the Return described 
the lands in suit as b'lkosht lands: and 
the plaintiffs rely upon the note to 
Part I for the purpose of showing that 
they were properly mentioned in that 
part. The note to Part I indicates bovr 
the statutory form is to be filled up an 
Part I is only intended to contain a 
description of the land in the use an 
occupation of the maker of the Return. _ 0 
lands in suit were, at the time of the making 
of the Return, not in the occupation of t ® 
maker of the Return: but they were in fact in 
the occupation of certain tenants who 
under a liability by contract to pay 0 
plaintiffs reut for their holdings calculated 


XLI 3 IftDiAM OASES. 405 


JUGAL KISHORE SAUAI V. HANUNMAN MAHTON. 

at so many maunds of rice per annum. 
It is contended that the description given 
in Part I by the plaintiff 13 an adequate 
description in conformity with the re¬ 

quirements of the Rmd Cess Act. In my 
opinion, one has only to read the section 
itself to see that the argument put forward 
has no real substance, and having heard 
the very able argument presented to me 
by the learned Vakil on bshalf of the 
plaintiff I feel myself unable to accede to 
his contention. It is clear upon the true 
construction of the section that when any 
holding, estate or tenure in respect of 
which the Return has been made is entered 
by the maker of the Return in Part I of 
the Return, the maker of the Return is 
precluded from suing for any rent what¬ 
soever in respect of any land, holding or 
tenure forming part of the estate to which 
the Return relates, unless it be proved that the 
holding or tenure the rent of which is 
sought to be recovered was created sub¬ 
sequent to the lodging of such Returns. 
Part 11 of Schedule A of the Act pres 
cribes that in respect of lands held by 
riuyattt the name of the raiyat should be 
specified, the area occupied should be given 
and the amount of rent payable should be 
stated. Section 20, clause (a), in my opinion, 
throws upon the person making the Return 
the duty of giving these details in respect 
of the land out of which rent is payable. 
The lands in suit were lands in occupation 
of tenants in respe3t of which rent was 
payable by them; and it was incumbent 
upon the umindar under the law to 
mako a Return setting out the names of 
the tenants, the area of the land occupied 
by each and the rent payable. It matters 
not that the lands were zerait lands of 
the zemindar : if in fact they were in 
settlement with tenants as tenants, the 
Return should specify, even in respect of 
these lands, the tenancy and the amount 
of rent payable by each tenant. I am 
fortified in the view that I have taken 
by two or three cases. The first is Gouri 
Saran v. Moulvi Mahmed Latif (l). This 
was a decision of a Single Judge, Geidt, J., 
which went on Letters Patent Appeal 
before Rampini and NVoodroffe, J J. and their 
Lordships in the Letters Patent- Appeal 

(1) 11C. W. N. 211. 


gave expression to their view as to what 
section 20, clause (a \ of the Cess Act required. 
Their Lordships say: u Sub-seotion (a) of 
section 20 only requires that all the lands 
for which rent is payable should be entered 
in the Return;” and they adopt the judg¬ 
ment^ of Geidt, J., when he says that in 
that case all the lands for which rent was 
payable were entered in the Return.” But 
this point has been more fully discussed and 
considered in a more recent decision, Sam- 
dani v. Kamlakant Jha (2). In that case 
the lands of the zemindars were let to certain 
individuals who, the landlords stated, were 
not tenants but labourers in enjoyment of 
the lands in consideration of the services 
rendered by them. However, their Lordships 
came to the conclusion that the individuals 
who were in occupation of the lands were, in 
fact, tenants and that they were not labourers: 
and then their Lordships dealt with the 
point which we have to consider in this 
case At page 425 they say:—“it has been 
argued that even if the appellants were ten¬ 
ants, they were such tenants of land whioh, 
according to the respondents’ argument, was 
nij jote or zerait land and that such land, 
whether it is in the actual occupation or 
cultivation of the landlord, or is let out to 
tenants, comes under, and should be entered 
under Part J. In support of this contention 
reliance is put upon the note appended to 
that part. But this note must be read sub¬ 
ject to what precedes it in the first part and 
to the provisions of Parts II and III; and 
the preceding words of Part l show that the 
details of the lands, which are to be entered 
in that part, are lands in the actual occu¬ 
pation and cultivation of the persons sub¬ 
mitting Returns. If the land is held either 
by cultivating raiyats or by tenure-holders 
paying rent, in either oase, to the person 
submitting the Return, then the Return should 
be jn the form of Parts II and III to Schedule 
A.” To the like effect is the case of Ramesh- 
war Singh v. Mohendra Narain (3), where the 
construction to be put on sub-section (5), 
section 20, of the Cess Act was considered. 
The only oase relied upon in support of the 
plaintiffs’ contention is Sri Narain v. Ghulhai 
Khan (4). It was a case decided by Mullick, 

(2) 15 Ind. Cas. 424. 

(•1 19 Ind. Cas. *249. 

U) 1SC.W. N. 172 (c-1 xxii;. 
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J., sitting alone, in which he held that it was 
immaterial in what part of the Return the 
lands were specified so long as they were 
specified in some part. But with great res¬ 
pect to my learned brother I am quite unable 
to follow that reasoning. In my opinion the 
learned Judge in the lower Appellate Court 
was right in fhe view he took of section 20 
of the Cess Act and he rightly dismissed the 
plaintiffs’ claim for chowraha rent. 

I accordingly disallow this appeal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2314 

of 1915. 

June 15, 1917. 

Present : Mr. Justice Fletcher and 
Mr. Jnstioe Newbould. 

AGHORE NATH SHAHA— Plaintiff- 

Appellant 

versus 

NATABAR BAIRAGI and others— 
Defendants—Respondents. 

Transfer of Property Act (IV of 18S2J, s. 67— Mort¬ 
gage-Usufructuary mortgagee dispossessed of mort¬ 
gaged property — Remedy. 

An usufructuary mortgagee who has been dispos¬ 
sessed of the mortgaged property has no remedy 
either by foreclosure or sale, but his remedy is con¬ 
fined to a money-decree against the mortgagor, as 
provided for in the mortgage-bond. [p. 407, col. 1.] 

Appeal against the decree of the 1st 
Additional District Judge, 24-Pergannahs, 
dated the 13th July 1915, reversing that of 
the Munsif, 1st Court, at Diamond Harbour, 
dated the 14th April 1914. 

FACTS material to the report will appear 
from the following extracts from the judg¬ 
ment of the Munsif :— 

“ Suit was thereafter heard ex parte as the 
defendants did not appear on call. 

Suit on a mortgage-bond. It was exe¬ 
cuted by Nagendra in favour of Priya Nath. 
Priya Nath was in possession of the mort- 
' gaged land up to 1316 as mortgagee 
and was dispossessed from 131/ by Natabar, a 
subsequent mortgagee. Plaintiff has purchas¬ 
ed the bond from Priya Nath. 

The absent defendant was served with 

summons, 


Plaintiff has proved his lobala and the 
other facts of the case including the mort¬ 
gage-bond. 

The olaim has been proved. 

Suit is decreed with costs. Defendants 
Nos. 1 and 2 will get five months to pay into 
Court the deoretal amount; in default the 
mortgaged property would be sold for its 
realisation. Interest from after period of 
grace on the decretal amount will run at Rs. 6 
per cent, per annum.” 

Against this decision defendant No. 2 pre¬ 
ferred an appeal and the Additional District 
Judge made the following remarks in disposing 

of the appeal:—“ * * * * 

^Defendant No. 3’s mortgage was a usu¬ 
fructuary one only and under section 67 of 
the Transfer of Property Act nothing in that 
section can authorise a usufructuary mort¬ 
gagee or a mortgagee by conditional sale to 
institute a suit for sale. In the instrument 
which is the subject-matter of this suit 
it is recited that ‘if you (defendant No. 3) 
for any reason lose possession of the said 
land, then you will realise your money by 
suit against me (defendant No. 1) with 
interest at the rate of 2 per cent, per 
mensem from the date of dispossession. 
This clause gives to defendant No. 3 no 
power to bring the property to sale and 
defendant No. 3 has only his personal remedy 
(now assigned to the plaintiff) under section 

6S of the Act. The cause of action arose 
on the 1st Paisakh 1317; hence the suit having 
been brought within six years of that date a 
personal decree can be obtained against 
defendant No. 1, though there is no remedy 
against defendant No. 2. I, therefore, allow 
the appeal of defendant No. 2 with costs. 
The plaintiff will be granted a^ personal 
decree only against defendant No. 1. wl * h 
interest at the bond rate up to the date of the 
lower Court’s decree and interest at 6 per 
cent, thereafter up to realisation with costs 

against that defendant.” 

Babn Karunamoy Bose (with him Babu Atul 
Krishna Roy), for the Appellant.—The plaint¬ 
iff is a purohaser from the mortgagee, who 
was in possession of the property and was 
dispossessed by the mortgagor in collusion 
with another to whom he sold the property. 
The purchaser and seller aoted in oollusion. 
The mortgagee’s right to get the moae ? 
aoorued at onoe. The question is, should 1 
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get only a money-decree against defendant 
No. 1 and defendant No. 2 or a decree 
for property too ? I say let me get back 
the money from the property. I would 
not have advanced the money unless 
the property was liable for the money. It 
was a mortgage on which I advanced the 
money. I have been dispossessed of the . 
property and I want my money for the 
property or the property itself. 

[Fletcber, J.—Was there no personal 
remedy? The question turns upon the form 
of mortgage]. 

I have made both defendants Nos. 1 and 2 
parties. In any case 1 pray for withdrawal of 
this appeal. 

Babu Awaken dr ci Noth Bose (with him 
Bahu Sashi Sekhar Bose), for the Respondent. 

_As to the question of withdrawal of suit, 

vide Order XXIII, rule 1, Civil Proce¬ 
dure Code. Hardship is not a ground. Under 
section 68, Transfer Qf Property Act, he was 
entitled to one of three remedies—money, 
properly, or additional security. He chose 
one. 

Babu Karunamoy Fisp , in reply, referred 
to Kangaya Qurukul v. Kalimuthu Annavi (1). 

JUDGMENT. 

Fletcher, J.— This appeal must be dis¬ 
missed. The finding of the learned Judge 
of the lower Appellate Court is that the 
plaintiff’s mortgage is an usufructuary 
mortgage. That is also what the plaintiff 
himself says in his plaint and from his 
statement of the mortgage in his 
plaint it is quite clear that it is an 
usufructuary mortgage If it is an 
usufructuary mortgage, there is no remedy 
either by foreclosure or by sale, and the 
plaintiff having brought this suit, he has 
been given a simple money decree for the 
amount due on his mortgage. That 
seems to be the only relief that li6 can get 
in this suit. 

The other point is that the plaintiff 
ought to be permitted to withdraw from 
the present suit with liberty to bring a fresh 
suit for possession of the mortgaged pro¬ 
perty. One cannot say generally what ought 
to he the rule in such a oase. All that one 
can say is whether or not the oase under 
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consideration is a proper oase in whioh 
to exercise that discretion. In this case, 
we ought not to grant the prayer because 
the plaintiff deliberately selected the gentle¬ 
man who conducted this litigation in the 
Courts below. He instituted the suit in 
this way. The two defendants met him 
on the case put forward. He cannot now, 
when he has deliberately taken this course, 
be permitted to get out of the whole thing 
and 9tart the litigation afresh. I think 
the plaintiff ought, under the circumstances, 
to get a decree for money against his 
mortgagor. He can then enforce his decree 
as he thinks best. The present appeal fails 
and must be dismissed with costs. 

Newbould, J.—I agree. 

Appeal dismissed 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No. 56 ok 1916. 

March 28, 1917. 

Present :—Mr. Lindsay, J. C. 

Raja MUHAMMAD ABUL HASAN 
KHAN —Plaintiff—Appellant 

versus 

Musammat PARKASHI and another— 

Defendants—Respondents. 

Oudh Rent Act (XXII of 1886,), s. 47 —Compromise 
enhancing rent — Enhancement , illegal—Rent, suit for — 
Landlord, position oj. 

A suit to contest a notice of ejectment was settled 
by a compromise, under which the existing rent 
was enhanced by nearly half as much and one of 
the relations of the recorded tenant was admitted 
as a co-tenant of the holding in suit. Subsequently 
the landlord sued the co-tonants for recovery of 
rent on the basis of the compromise: 

Held, that the suit could not be decreed at the 
rate entered in the compromise but only at an en¬ 
hanced rate allowed by section 47 of the Oudh Rout 
Act. [p. 408, cols. 1 & 2.] 

Lachhman Singh v. Thakurain Sarfaraz Kunuar, 33 
Ind Cas. 560; 18 O. C. 361; 3 O. L. J. 126 and Kristo- 
dhone Ghose v. Drojo Gobindo Roy, 24 C. 895; 1 C. 
W. N. 442, distinguished from. 

Appeal from the decree of the District 
Judge, Gonda, dated the 11th September 
1916, upholding the order of the Assistant 
Collector, 1st Class, Gonda, dated the 11th 

July 1916. 

Syed Ali Mohammed , for the Appellant. 

Babu Ramapat Ram, for the Respondents, 


U) 27 M. 520 (F. #.). 
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JUDGMENT,—I think this appeal must 
fail and the judgment of the lower Ap¬ 
pellate Court be upheld. The facts are 
very simple. One Musammat Parkashi was 
a tenant of the plaintiff holding an area of 
5-72 acres in a village called Karanpur. 
A notice of ejectment was issued against 
Musammat Parkashi in the year 1320 Fasli. 
These proceedings in ejectment were put 
an end to by a compromise between the 
Raja plaintiff and Musammat Parkashi. 
Formerly the rent of this holding had been 
Rs. 20-4-0 and undor the new agreement 
the rent was increased to Rs. 27. An¬ 
other feature of this agreement was that 
the second defendant in the case, a man 
named Gharib who is Musammat Parkashi’s 
nephew, was admitted as a co-tenant with 
a half interest in the holding. The present 
suit for arrears of rent has been brought 
on the basis of this new agreement. The 
plaintiff claimed rent at the rate of Rs. 27. 
The Courts below have refused to give 
him relief on this basis, holding that in¬ 
asmuch as the provisions of section 47 of 
the Oudh Rent Act prohibit the taking of 
any enhanced rent in excess of one anna 
in the rupee the contract for a rent of Rs. 
27 was illegal. The Courts below have 
held that the plaintiff was entitled to en¬ 
hancement at the rate of one anna in the 
rupee and they have, therefore, enforced the 
agreement to that extent. 

It is contended in appeal here that section 47 
of the Oudh Rent Act did not apply to the case. 
I am unable to accept the argument. I have 
been referred to a decision of my own rcporttd 
as Larhhman Singh v Thakurain Sarfaraz 
Kunwar (1), but the facts of that case are 
easily distinguishable from the facts of the 
present case. In the former case there was 
a variation of the area which took the facts 
out of the operation of section 47. Here 
admittedly the area is the same. There 
can, I think, be no doubt that section 47 
applies to the case and that the Courts 
could not enforce an agreement to pay the 
enhanced rent provided by the agreement. 
Then it is said in ground No. 2 that if the 
agreement was illegal, it was not competent 
to the Courts below to make a new contract 
for the parties 30 as to give a decree at 
the rate of one anna in the rupee in excess 

(1) 33 Ind. Cas. 560; 18 O. C. 361 ; 3 O. L. J. 126. 


of the previous rate. The ruling of the 
Calcutta High Court in Kristodhone Ghose 
v. Brojo Gobmdo Boy (2) is cited in this 
connection and supports the appellant’s argu¬ 
ment. In that case the defence of the ten¬ 
ant was that the agreement was altogether 
void and unenforceable and the plea was 
maintained. In the present case the tenants 
have not appealed in either Court and the 
question is whether in the circumstances 
the appellant should be allowed now to 
plead the illegality for his own benefit. His 
object is clear enough. He wishes the 
Court to declare that the tenancy is one 
under the old arrangement, so that he may 
be entitled to take advantage of the de¬ 
claration and eject the defendants and it is 
for this purpose that the third plea in the 
memorandum of appeal is raised. He wishes 
to have the second defendant discharged from 
the suit so as to restore the status quo ante . 
He ought not, in my opinion, to be permitted 
to do so. He made a contract with these 
defendants which he knew perfectly well to 
be illegal and admitted them both to the 
occupation of the land in suit. Now that 
the fraud upon the law which he committed 
is brought to light, he cannot be allowed to 
plead it for his own advantage so as to 
enable him to disturb the defendants’ occupa¬ 
tion. I hold that these pleas are not main¬ 
tainable and dismiss the appeal with costs. 

Appeal dismissed. 

(2) 24 C. 895; 1 C. W. N. 442. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1291 of 1915. 

April 3, 1917. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

SUBBARATNA MUDALI and others— 

Defendants—Appellants 

V6TSUS 

BALAKR1SHNASWAMI NAIDU— 
Plaintiff—Respondent. 

Custom—Hindu Laic—Succession —Dancing gi/ts 
Females f rights of. 

Succession to the estate of a dancing girl is based 
more upon usage obtaining in the caste than upon 
any text of Hindu [ aw, and according to that usage 
females take in preference to males, [p. 409, col. 2 J 

Kan.akfhi v. Nagarathnam , 5 M. H. C. R. 161, Venku 
V. Mahalinga , 11 M. 393; 12 Ind Jur. 421; 4 Ind. Pec. 
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(n. s.) 274, Chalakonda Alasani v. Chalalconda Rat - 
nachalam , 2 M. H. C. R. 56, Muthukannu v. Parame- 
gatni, 12 M. 214, 4 Iud Dec. (n. s.) 493, Narasimma v. 
Qangu, 13 M. 133, 4 Ind. Deo. (n. s ) 804, followed. 

Sivasangu v. Mmol , 12 M. 277, 4 Ind. Dec. (n. s.) 
543, Subbaraya Pillai v. Ramasami Pillai , 23 M. 171, 

8 Tnd Dec. (n s.) 518, Mandaram Nammaiya Chetty 
v. Mandaram Thiruuenkadathan Chetty, 18 Iud. Cas. 
601, 13 M. L. T. 88, 24 M. L. J. 223, Minakshi v. 
Muniandi Panikar , 25 Ind. Cas. 957, 27 M. L. J. 353; 

1 L. W. 704; (1914) M. W. N. 672; 16 M. L. T. 270; 
38 M. 1144, distinguished. 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-uncle’s daughter 
would be preferred to the maternal grand-uncle’s 
daughter’s son. [p. 410, col. 2.] 

Second appeal against the decree of the 
District Court. Trichinopoly, in Appeal 
Suit No. 256 of 1914, preferred against 
that of the Distriot Munsif, Karur, in Origi¬ 
nal Suit No. 82 of 1913. 

Mr. K. S. Oanesa Aiyur , for the Appel¬ 
lants. 

Mr. T. 8. Ramaswami Aiyar , for the Re¬ 
spondent, 

JUDGMENT.—This appeal raises an in¬ 
teresting question as to the succession to 
the property of a woman of the dancing 
girl caste. The deceased woman Palani 
inherited the property in dispute from her 
mother Nigu, who inherited it from her 
mother Mottai, who again inherited it from 
her father Arunachellam. Arunachellam 
had two brothers Ramaswami and Mathur- 
bhutham, and the question is whether 
Mathurbutham’s daughter Seethai or Rama- 
swami's daughter’s son Maruda Muthu 
Mudali is the heir of Palani. All the 
women appear to have followed the pro¬ 
fession of a prostitute. That members of 
this caste are Hindus is certain, though 
the ancient writers and their modern ex¬ 
ponents find some difliculty in fixing them 
in one of the four castes; but whether 
they belong to the Sudra or fourth caste 
or to a separate fif h caste is immaterial. 
That male members of this caste are usually 
governed by the Hindu Law and usage 
does not seem to have been questioned; so 
also when female members marry and have 
children, as they sometimes do, their family 
relation i3 governed by the Hindu Law and 
presumably the ordinary Hindu Law of 
inheritance will govern succession to their 
properties. At the same time their female 
children may remain unmarried and become 
professional dans without any degradation 


or stigma attaching to them so long as 
they observe the caste customs. It is well 
known that at least in the Southern Dis¬ 
tricts they are supposed to be married to 
the idol of some temple and it is a ques¬ 
tion not beyond dispute whether after such 
a marriage, signified by the tying of a 
bottu and thali by the archaka or priest, 
they can contract a real marriage with a 
member of their caste. They are not virgins, 
are not married women and never become 
widows. We are led to make these observa¬ 
tions for showing that there is no such thing 
as a dissolution of the natural tie by relation¬ 
ship between the members cf the caste who 
remain unmarried and follow their trade 
and their married relations who lead a 
respectable life. Even in the case of married 
or unmarried women of other castes, who 
have become degraded by their immoral 
conduct, it is now settled that the natural 
relationship is not broken between such 
common women and their respectable rela¬ 
tions and the ordinary rule of the Hindu Law 
of inheritance applies Hut it will be seen at 
once that that law, which is based on a system 
of legal marriage and consequential relation¬ 
ship, cannot ba applied at all or at least 
without very considerable modifications to 
the property of a woman of this caste, 
who except her own children can ordi¬ 
narily have relations only through females. 
The rules as to stridhun obviously do not 
apply to such property and there is no other 
rule of succession laid down in the Smritis 
or by the commentators prescribing the 
devolution of the properly of women of this 
caste, except it be the general ruL that 
to the nearest sapinda’ the inheritance 
next belongs.” According to Vijnaneswara 
‘sapinda’ connotes merely relationship [see 
Acharadyaya Vivahaprakaranam , pages 31, 32 
and 35 of Setlur’s Edition Translations, 1 
Madras Law Journal 75J. Usage has, there¬ 
fore, sprung up in this caste which permits 
affliation of daughters and gives pre¬ 
ference to females in matters of succes¬ 
sion. 

This was recognised in one of the early 
cases in this Court, Kamakshi v. Xagarathnam 
(l). There he two daughters of a son 
inherited the mirasi ofli ;e uf their-grand- 

11 5 M. H. C. R. 161. 
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mother. On the death of one of them her 
daughter was held entitled to her share 
of the office jointly with the aunt. The 
learned Judges held that the rules of in¬ 
heritance applicable to paternal property 
were applicable to succession to the pro¬ 
perty of the mother, treating the females 
as if they were males, as that was neces¬ 
sary from the nature of the case. It is 
to be observed that the females so in¬ 
heriting the property take an absolute 
interest therein as a male. Apparently 
the learned Judges thought they were 
applying the ordinary Hindu Law of in¬ 
heritance, with such modification as they 
thought necessary to suit the circumstances 
of the case; but we can find no authority 
in that law for such a manipulation. We 
think the correct basis was usage. In 
Venku v. Mahalinga (2) Muthuswami Iyer, 
J., after a review of the previous deci¬ 
sions concluded that the civil rights of 
the members of this class are to be ad¬ 
judicated upon, in the absence of a posi¬ 
tive rule to the contrary, with reference 
to the custom of the caste and the analogies 
of the Hindu Law (see page 399). 
Apparently on that analogy it has been 
held that a dancing woman and her daugh¬ 
ters may constitute a joint Hindu faa.ily, 
Chalakonda Alasani v. Chalakmda Patna - 
chalam (3). In Muttvkannu \. Paramesami 

(4) the same learned Judge held that by 
custom plurality of adoptions was recognized 
in the section of the caste whose practices 
were in question and that the adopted 
daughter succeeded in preference to and 
to the exclusion of the son of another 
deceased adopted daughter. Evidently the 
right of representation was not allowed to 
a daughter’s son. In Ncirascinna v. Gangu 

(5) it was held that the sister’s adopted 
daughter was entitled to succeed to a 
deceased dancing woman’s property in pre¬ 
ference to her brother. This would be in 
accordance with the principles governing 
the devolution of the property of the female 
members of the caste, but the learned 
Judges based their decision on degradation 
being a ground of preference. They followed 

(2) 11 M. 39*; 12 Ind. Jur. 421; 4 Ind. Dec. (x. s.) 
274. 

(3) 2 M. H. C. R. 56. 

(4) 12 M. 214; 4 Ind. Dec. (n. s.) 499. 

(o) 13 If. 133; 4 Ind. D®o. (n. ■.) 804. 


the decision of Sivasangu v. Minal (6) whioh, 
however, was not a case of succession to 
the property of a woman of the dancing 
girl caste, but of a married woman who 
became degraded by becoming a prostitute. 
This ground of preference to succeed to a 
prostitute’s property is no longer law 
[Subbaraya Pillai v. Ramasami Pillai (7), 
Mandaram Nammaiya Chety v. Mandaram 
Thiruvengadathan Ghetty (8), Meenakshi v. 
Muniandi Panikkan (9;], but it is to be observ¬ 
ed that these cases leave the law as to dancing 
girls as it was before. 

Acting then on the analogy of the oases 
decided in respect of the devolution of the 
property of dancing girls, we think Saethai 
was a preferential heir to her cousin’s son. 
She i9 nearer in relation to the deceased 
and the ordinary Hindu Law, which ex¬ 
cludes females or prefers males to females, has 
no application to the case of dancing girls. 
This is aho in accordance with the con¬ 
sciousness of the parties, for it is said in 
the judgment of the District Munsif that 
the defendants conceded that there was 
a special custom as regards inheritance to 
property left by a dancing girl, under whioh 
heirs who are aLo dancing girls take the 
property of the deceased in preference to male 
heirs. It is also clear that the ordinary Hindu 
Law of inheritance is not applicable to 
these parties, for when the female heirs 
succeeded they took an absolute estate. The 
appeal must, therefore, be dismissed with 
costs 

Appeal dismissed. 

v.r.p. 

(6) 12 M. 277; 4 Ind. Dec. (x. s.) 543. 

(7) 23 M. 171; S Ind. Dec. (x. s.) 518. 

(8; 18 Ind. Cas. 601; 13 M. L. T. 88; 24 M. L. J. 
223. 

(9) 25 Ind. Cas. 957; 27 M. L. -T. 353; 1 L. VV. 704; 
(1914- M. W. N. 672; 16 M. L. T. 270; 38 M. 1141. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 10 of 1916. 

July 5, 1917. 

Present :—Sir E. Ormond, Kt., Offg. Chief 
Judge, and Mr. Justice Maung Kin. 
MAUNG PAN HE A— Plaintiff— 

Appellant 

versus 

MAUNG TUN NYEIN—Defendant- 

Respondent. . 

Buddhist Law , Burinese—Property acquired during 
marriage—Interest of wife , whether attachable, 
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Property acquired during marriage by the hus¬ 
band becomes the joint property of the husband and 
wife unless their earnings are kept separate and 
distinct, and their respective interests in such pro¬ 
perty are attachable in execution of a decree against 

one of them. 

Mr. Agabeg , for the Appellant. 

Mr. Palit, for the Respondent. 

JUDGMENT.—The plaintiff was married 
to Ma Kin. The defendant had a decree 
against Ma Kin. The defendant attached 
certain property and applied for execution. 
He was allowed to put in execution against 
the property to the extent of Ma Kiu’s 
interest. The plaintiff applied to have that 
attachment removed and failed. He then 
sued for a declaration that he was entitled 
as absolute owner to the whole of the 
property attached. He failed in the District 
Court. He then appealed to the Divisional 
Court, and failed again and then appealed 
to this Court, when his appeal was dismissed 
on the ground that the Divisional Court 
had no jurisdiction to entertain the appeal 
because the suit was valued at Rs. 5,000 
and the appeal lay from the District Court 
to the Chief Court direct. He then filed 
a fresh appeal to this Court from the 
decree of the District Court, and if we 
deduct the time spent in litigating before 
the Divisional Court and in the appeal from 
the Divisional Court’s decree to this Court, 
his appeal is in time. We think that period 
should be allowed under section 5 of the 
Limitation Act. 

As to the merits of the case the pro¬ 
perty was acquired by the plaintiff during 
the marriage. The property stood in the 
plaintiff’s name. His evidence is to the 
effect that he was a cultivator and his 
wife kept a cigar shop, and he says they 
did not work together. He does not say 
that he kept all his property distinct from 
his wife’s, which would be very unusual. 
The wife on the other hand says that she 
kept her money separately, but when asked 
if she had a goldsmith’s shop in Rangoon 
she says, “No, it belonged to the children 
who bought it with their own money.” 
When confronted with an affidavit Exhibit 
1 put in by her in some other proceed¬ 
ing, she says she was a lady of substance 
and had two goldsmith’s shops, one in 
Rangoon and the other in Moulmein, and 
100 acres of paddy land in the Amherst 


District. She does not say in her evidence 
in this case that those 100 acres compris¬ 
ed no part of the paddy land, part of the 
subject-matter of this suit, but she says 
she cannot say whether her statements in 
Exhibit 1 are correct or not, whether she 
has that property referred to in Exhibit 1 
now or not, and whether her statement in 
Exhibit 1 is a lie or not. The only con¬ 
clusion we can come to is, that this pro¬ 
perty belonged to the husband and wife 
jointly. Only the wife’s half interest was 
attached. Therefore the plaintiff’s appeal 
must be dismissed with costs, three gold 
mohurs . 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeals from Original Orders Nos. 470 of 

1915 and 7 ©f 1916. 

July 2, 1917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

In No. 470 of 1915 

ABDUL AZIZ— Defendant—Appellant 

versus 

KH1ROD CHANDRA DAS, Receiver of 

THE ESTATE OF ABDUL AZIZ— PLAINTIFF — 

Respondent. 

In No. 7 of 1916 

J ABE DA KH ATUN —Defendant— 

Appellant 

versus 

S1YADAS DAS and others—Plaintiffs— 

Respondents. 

Provincial Insolvency Act (III of 1907^, s. 36— 
Transfer, avoidance of—Evidence, opportunity to pro¬ 
duce, yrant of — Procedure. 

When a kobala produced before an Insolvency 
Court is impeached on the ground that it is a fraudu¬ 
lent transfer under section 36 of the Provincial In¬ 
solvency Act, the Court ought not to come to the 
conclusion that the document is invalid on a mere 
perusal of the same and hearing arguments with, 
out giving the parties an opportunity to adduce 
evidence in the matter, [p. 413, col. 1*] 

Appeals against the orders of the District 
Judge, Chittagong, dated the 24th Septem¬ 
ber 1915. 

FACTS of the ea^o appear from the judg¬ 
ment. 
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Baba Khitish Ghunder Sen, for the Respond¬ 
ent, raised a preliminary objection that 
under sections 20 and 46 of the Provincial 
insolvency Acta second appeal did not lie 
against an order passed by the Receiver in 
Insolvency. The order that was passed by the 
Receiver was affirmed by the District Judge. 
The order appealed against was an appellate 
order passed by the District Judge in the 
exercise of his appellate jurisdiction. 

Mr. U . N. Sen Qupta (with him Babu 
Nitish Char dra LaJv'ri ), for the Appellant.— 
The Distiict Judge asked the Receiver to 
submit a report and on the report the District 
Judge passed the order in question, so that 
this appeal is directly against ihe original 
order of the District Judge and is competent. 
That is my answer to the preliminary objec¬ 
tion. Then as regards merits, the learned 
Judge should not have summarily disposed of 
the case without taking evidence, inasmuch 
as the appellant moved the District Judge 
for adducing evidence to prove the genuine¬ 
ness of the kohala and that it was for consider¬ 
ation. When a transaction is sought to be 
set aside on the ground of fraud under 
section 36 of the Provincial Insolvency Act 
the Judge is bound to take evidence. The 
transfer was for dower debt and so was for 
consideration. On the whole the learned Dis¬ 
trict Judge should have decided the case after 
taking proper evidence as to the bona fides of 
the transaction. The annulment of the kobala 
without takingany evidence is bad in law. See 
Amir Alt Sardor v. Nazi'' (1), Jagannath v. 
Lachman Das (2). 

[Babu Khitish Chandra Sen , for the Respond¬ 
ent —There is nothing on the record to show 
that the appellant ever sought to adduce 
evidence before the District Judge when the 
case was called for hearing; the Pleader for the 
appellant argued the case before the District 
Judge on the evidence taken by the Receiver 
and never asked the Court to take any 
evidence.] 

It may be that there is nothing in writing 
on the record. But my instructions are that 
although no written application was made to 
the Judge, yet the learned Pleader who con- 


(D ?0 0. W. NT. clxxxvii. 

(*?) 16 I ml ras. 32; 3d A. MC; 1: A. L. J. 883. 
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ducted the case before the Judge verbally 
asked the Judge to permit him to adduce 
evidence to show that the kohala sought to 
be annulkd was for crns»df rat ’on, but the 
Couit refused to take any evidence inas¬ 
much as it thought that the evidence taken 
by the Receiver was sufficient and that it was 
entitled to adjudicate on this point on the 
basis of that eviderce. Here the learned 
Judge was obviously wrong: Under the 
provisions of the Provincial insolvency Act 
the learned Judge was bound to take evidence 
and he could do nothing without taking 
evidence, and any order passed by him must 
be set aside as being made without jurisdic¬ 
tion. The learned District Judge' has 
assumed that the kobala was obviously 
collusive; he, therefore, thinks it unnecessary 
to take evidence. Merely on the report of 
the Receiver the Judge had no jurisdiction to 
decide the case. When the validity of the 
kobala was impeached, it was incumbent upon 
him not only to consider the report of the 
Reoeiver but also to take into account the 
effect of any fresh evidence adduced before 
him to prove the bona fides of the transaction. 
The decision of the learned District Judge 
is based not upon evidence but upon assump¬ 
tion and probabilities of the case. Simply 
because the transaction was between husband 
and wife, therefore, the District Judge takes 
it for granted that the transaction was 
obviously collusive. Considering all these 
circumstances, on the facts of the case and 
the manner in which the case has been tried 
in the lower Court, my submission is that 
the order of the District Judge should be 
set aside on the authority of the case report¬ 
ed as An.in Ali Sardar v Nazir (1) and 
the case should be sent back for decision 
after taking proper evidence. 

Babu Khitish Chandra Sen , for the Re¬ 
spondent.—The so-called report of the Receiver 
was in effect an order passed by the 
Receiver. It has been contended on behalf of 
the appellant that the learned District Judge 
should have decided the case after taking 
evidence. My submission is that the pro¬ 
cedure followed by the District Judge is the 
proper procedure. Of course, before making 
an original order it might be necessary for 
him to take evidence. But the order of the 
District Judge in this case is an appellate 
order. 'I he Receiver tcok evidence, and the 
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Judge has taken this evidence into considera¬ 
tion. Moreover, the jurisdiction of the 
District Judge to decide without taking 
evidence was not at all questioned in the 
lower Court. There is not a bit of evidence 
on the record showing that there was any 
attempt on the part of the other side to 
adduce evidence to substantiate their case, so 
the order of the District Judge should not be 
interfered with. Moreover, these two 
appeals must fail for defect of parties; in the 
one case the Receiver has not been made a 
party, and in the other some of the creditors 
have been left out. 

Mr. U. N. Sen Gupta replied. 

JUDGMENT.—The appeals are against 
an order made by the District Judge under 
the Provincial Insolvency Act, by which 
he held that the wakfnama in respect of some 
of the properties was invalid to the extent of 
2/trd«, and that the kobala executed by the 
insolvent in favour of his wife who is the 
appellant in Appeal No. 7 of 1916 was invalid. 
It is contended that no evidence was 
taken and that the learned Judge came to 
the conclusion that the kobala was invalid 
on a perusal of the document and hearing 
arguments. 

When the documents were impeached on 
the ground that they were fraudulent, we 
think that the appellant ought to have been 
given an opportunity of adducing evidence in 
the matter. 

The learned Pleader for the respondent has 
pointed out that the Receiver has not been 
made a party in Appeal No. 7 of 1916 
although he has been made a respondent in 
Miscellaneous Appeal No. 470 of 1915, and 
that the creditors have not been made re¬ 
spondents in Appeal No. 470 of 1915 though 
they have been made respondents in Appeal 
No. 7 of 1916. They ought to have been 
made parties in each appeal. The appeals, 
however, are against the same order and in 
order to avoid further delay in the hearing 
of the matter, the learned Pleader for .he 
respondent very properly waives the objections 
as all the parties are before the Court. 

We set aside the order of the Court below 
and send the crses bick to that Court in 
order that it may allow the parties an 
opportunity of adducing evidonce, and decide 
the matter on such evidence. The appol- 
lant must pay the coiU of the respondents 


in these appeals. We assess the hearing fee at 
three gold mohurs to be devided equally 
between the two cases, i. e. t Rs. 24 in each 
case. 

Case sent back. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 75 of 1915. 

March 13, 19*7. 

Present : — Mr. Stuart, A. J. C. 
ABDUL WAHAB and others—Defendants 

—Appellants 
versus 

BASANT LAL and another—Plaintiffs and 
others—Defendants—Respondents. 

Undivided estate, share in , transfer of — Co-sharers 
rights of — Partition, subseguent — Transferee, right of, 
to follow security—Partition Act (IV o) 1893d— Pre¬ 
liminary partition decree — Commissioner selliny pro¬ 
perty—Sale sanctioned by Court— Transfer of Pro- 
perty Act (IV of s 52—Lis pendens, doctrine 

of—Mortgage of undivi'icd share during partition suit 
— Mortgage, property sold free from — Stile-proceeds 
divided among co-sharers—Mortgagor undertaking to 
satisfy mortgage-debt — Mortgagee, remedy of. 

Where a person transfers a share in an undivided 
estate, which is owned by himself and other persons, 
the transfer cannot be permitted to affect injuri¬ 
ously the interests of his co-sharers; and, where a 
non-fraudulent division of the undivided shares sub¬ 
sequently takes place, the remedy of the transferee 
is to follow the transmuted security, although in 
cash, in the hands of his transferor. [ p. 419, col. 2.] 

Mahadin v. Sheo Prasad, 20 Jnd. Cas. 577; lt> O. C. 
101, explained. 

One of the co-sharers in an undivided property 
mortgaged his share in the same, and then liled a 
partition suit against the remaining co-sharers. 
During the pendency of this suit the plaintiff 
co-sharer created a further charge in respect 
of this very sliure in favour of his mortgagee. The 
Court passed a preliminary decree, and in execution 
thereof appointed a Commissioner to carry out the 
partition according to his own discretion. The 
parties to the suit agreed before him in good faith 
to have the projx'rty sold up and the cash proceeds 
divided among them according to their shares. The 
Commissioner sold the property free from all en¬ 
cumbrances and submitted his report, which was 
accepted by the Court. The property was purchased 
with a full knowledge of the existence of the mort¬ 
gage and the further charge, on the assurance that 
the plaintiff co-sharer would meet the liabilities 
accruing therefrom. The cash proceeds were divided 
amoug the co-sharers, and the plaintiff co-sharer 
was made liable to satisfy bis mortgage-debt, for 
which no real security was tukeu from him: 
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Held , (1) that the doctrine of lis pendens had no 
application to the further charge, inasmuch as it 
affected the rights of nobody except the person 
creating the same; [p. 42C, col. 2.] 

(2) that, although the Court had not in the pre¬ 
liminary decree authorised the Commissioner to 
sell the property, yet the Court having fully ratified 
the sale, which it had power to do under the Parti¬ 
tion Act, the sale was good and valid under the 
final decree; [p. 420, col. 1.] 

(3) that the mortgagee’s remedy was to enforce 
his mortgage and further charge against the property 
in the hands of the purchaser to the extent of the 
mortgaged share. [p f 419, col. 2.] 

Appeal from the decree of the Sub¬ 
ordinate Judge, Lucknow, dated the 31st 
May 1915. 

The Hon’ble Syed Wazir Husan and Syed 
Zahtir Ahmad , for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra , 
Syed Shahenshah Husain Riziri and Mr. 
Muhammad Wasim , for Respondents Nos. I 
and 2. 

Mr. M. A. Ali , for Respondents Ncs. 5 
to 8. 

Pandit Brij Narayan Ghakbast , for Re¬ 
spondents Nos. 5 and 8. 

JUDGMENT.—I have heard together 
First Civil Appeal No. 75 of 1915, Second 
Civil Appeal No. 205 of 1915 and Second 
Civil Appeal No. 247 of 1915. The oases out 
of which these appeals arise have a common 
history. 

A certain Ala Bakhsh died on 23rd 
August 1903. He was a Sunni Muhamma¬ 
dan. Succession to the estate was governed 
by the Hanafi Law. He left the follow¬ 
ing heirs who were entitled to the shares 
noted against the names of each: 

R. a. p. 

Musammat Kudsia Jan, his 

widow ... 0 4 0 

Musammat Alfannisa, his sister 0 8 0 

Abdul Razzak, his nephew, son 
of Abdul Ghani, deceased 
brother ... 0 1 4 

Muhammad Afzal, his nephew, 
son of Abdul Aziz, another 
deceased brother ... 0 1 4 

Abdul Ahad, his brother ... 0 1 4 

Ala Bakhsh owned a certain amount of 
moveable property and some immoveable 
property. Amongst the immoveable pro¬ 
perty were two houses with shops attached 
situated in the Lucknow Chauk, and a 
third house in Bich-ki-sarae. Lucknow. 


This property may be called A. Ala Bakhsh 
also had a house in Pulgawan which may be 
called B, 

On 14th December 1903 Alfannisa execut¬ 
ed a deed of simple mortgage in favour of 
Baldeo Das for Rs. 2,000 by which she 
hypothecated her 8-annas share in pro¬ 
perty A. 

On 19th December 1903 Alfannisa 

brought a suit for possession by partition 
of her share in the property of Ala Bakhsh 
(including A). She joined as parties to this 
suit all the remaining heirs of her deceased 
brother, including Abdul Razzak son of Abdul 
Ghani. 

On 24th January 1904 she executed a 
deed of further charge in favour of Baldeo 
Das again hypothecating her 8-annas share 
in A for Rs. 500. 

On 20th April 1904 Abdul Razzak son 
of Abdul Ghani executed a deed of mortgage 
for Rs. 300 in favour of Baldeo Das by which 
he hypothecated his 1-anna 4 pies share in 
A and B. 

On 25th April 1904 Alfannisa executed a 
second deed of further charge in favour of 
Baldeo Das for Rs. 500 again hypothecating 
her 8-annas share in A. 

On 1st September 1904 Abdul Razzak 
son of Abdul Ghani executed a deed of 
further charge in favour of Baldeo Das for 
Rs. 99 again hypothecating his l*anna 4-pies 
share in A and B. 

On 10th September 1904 Abdul Razzak 
son of Abdul Ghani sold all his rights in Ala 
Bakhsh’s estate to Bashir Hasan and Murtaza 
Khan. 

On 14th September 1904 Alfannisa sold 
all her rights in Ala Bakhsh’s estate to Bashir 
Hasan and Amjad Ali. 

The names of Bashir Hasan and Amjad 
Ali were then substituted for the name of 
Alfannisa as plaintiffs in the partition suit, 
and the names of Bashir Hasan and Murtaza 
Khan were substituted for the name of 
Abdul Razzak son of Abdul Ghani as de- 
fendants'in the same suit. It will be seen that 
Bashir Hasan was impleaded in the suit m 
one capacity as a plaintiff and in another 
capacity as a defendant. 

On 16th September 1904 all the parties 

to the partition suit agreed to compromise. 

A preliminary decree was passed on 16th 
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September 1904. The preliminary decree 
was in the terms of the compromise. It 
decided that out of all the property left 
by Ala Bakhsh, Kudsia Jan would receive 
Rs. 1,100 on account of her dower, that 
Rs. 52-1-8 should be paid to Government 
as income-tex, that the house in Pulgawan 
(that is to say the house that I have 
called B) and alf the property entered in list 
B attached to the plaint should be given 
to Kudsia Jan, that the rest of the im¬ 
moveable property mentioned in list C 
attached to the plaint and one pakka 
house situated in Pul Motilal, Lucknow, as 
the moveable property entered in list D 
should be distributed as follows:— 

Amjad AH and Bashir Hasan as vendees 
of Alfannisa were to receive 8 annas. 
Kudsia Jan was to receive 4 annas, 
Murtaza Khan and Bashir Hasan as re¬ 
presentatives of Abdul Razak son of Abdul 
Ghani were to receive 1 anna 4 pies, and 
Abdul Ahad, who represented by this time 
Muhammad Afzal’s interests in addition to his 
own, was to receive 2 annas 8 pies. The 
parties were to bear their own costs. No 
sale of anything was provided by the 
decree but it is clear that on the face of 
it some sale was necessary, for the amount 
of cash in the estate was less than 

Rs. 1,100 and Rs. 1,100 had to be paid to 
Kudsia Jan. 

On 27th September 1904 an application 
was made for execution. The Court allow¬ 
ed this application and directed in its 
order that Babu Shama Charan Bacerji 
should be appointed Commissioner and should 
exercise his own discretion in making the 
partition. The parties finally agreed that 
the best way to make the partition would 
be to sell up the whole of the moveable 
and immoveable property and divide the 
cash proceeds amongst the parties accord¬ 
ing to their shares. If this were done 
it is obvious that proper arrangements 
should have been made for satisfying such 

liabilities as existed in favour of Baldeo 

Das, and 1 find that the Commissioner 

sent for Baldeo Das and made a certain 
offer to him. He also asked him to make 
a statement as to what was due to him. 
On 22nd October 1904 Baldeo Das met 

the Commissioner and heard the terms of 
the Commissioner’s offer. The Commis¬ 


sioner asked him to take the amount due 
on the deeds of 14th December 1903, 
24th January 1904 and 25th April 1904 
up till the 22nd October 1904. Baldeo 
Das said that he would not take that 
amount for the following reason. Under 
the terms of the deeds redemption could 
not take place till the 14th December 1904. 
He said that he would take the amount 
due up to the 14th December 1904, but 
that he would not take less. The Com¬ 
missioner refusing to raise his offer, 
negotiations were broken off. Then the 
Commissioner proceeded to sell the property 
free of all encumbrances. It would appear 
that arrangements to make this sale had 
taken place before the sale of 22nd October 
1904. A certain Abdul Razzak son of 
Muhammad Husain had purchased property A 
on 1 7th October 1904 free of all encumbrances 
but had not paid up the full amount of 
the purchase-money. On 22nd October 
1904 he made up the full amount of 
purchase-money. On 1st November 1904 
Bashir Hasan applied to the Court under 
the provisions of section S3, Act IV of 
1882, to deposit the money due to Baldeo 
Das. He does not appear to have made 
any deposit. Baldeo Das refused to accept 
the amount. On 5th November 1904 he 
again applied and Baldeo Das again re¬ 
fused. On 9th November 1904 there 
seems to have been a third application 
under section 83. He offered to deposit 
Rs. 3,673-4-0. The amount was again refused. 
On 12th November 1904 Babu Shama 
Charan Banerji submitted his final report, 
Exhibit A6, which was accepted by the 
Court and the money was divided in the 
following way:— 

Kudsia Jan received Rs. 7,524-6-3, Abdul 
Ahad received Rs. 4,282-4-9, Bashir 
Hasan and Murtaza Khan as representatives 
of Abdul Razzak son of Abdul Ghani received 
Rs. 2,141-7-4, and Bashir Hasan and Amjad 
Ali as representatives of Alfannisa received 
Rs. 12,848-12-3. Bashir Hasan and Murtaza 
Khan were left liable to satisfy any claims in 
respect of debts incurred against the pro¬ 
perty by Alfannisa. 

On 5th May 1914 Basant Lai and 
Damodar Das the sons of Baldeo Das 
(who liad died in the meanwhile) instituted 
two suits. The first suit was in the 
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Court of the Subordinate Judge of Lucknow. 
It was on the basis of the mortgage of 
14th December 1003 and the deeds of 
further charge dated the 24th January 
1004 and 2oth April 1904. They joined 
as defendants to this suit the heirs of 
Bashir Hasan who had then died, the 
heirs of Abdul Razzak son of Muhammad 
Husain who had then died, and a large 

number of other persons. The second 

suit was instituted in the Court of the 

Additional Munsif of Lucknow. It was 
on the basis of the mortgage of 20th 
April 1904 and the deed of further 

charge of 1st September 1904. They 
joined as parties to shis suit Abdul Razzak 
son of Abdul Ghani, Murtaza Khan, (the 
heirs of Bashir Hasan, the heirs of Abdul 
Razzak son of Muhammad Husain, Sajjad 
Husain who had purchased the house which 
I have called B from Kudsia Jan, and 
Musammaf Sundara to whom he had 
mortgaged it. In the first case the 
plaintiffs endeavoured to bring to 
sale the 8-annas share of Alfannisa’s 
mortgaged property and in the second case 
they endeavoured to bring to sale the 1- 
anna 4-pies share of Abdul Razzak ' son 
of Abdul Ghani in the mortgaged property. 
The Subordinate Judge decreed the suit 
in his Court. The Additional Munsif 
decreed the suit in his Court, Sa.ijad 
Husain and Musammnt Sundara did not 
appeal. The heirs of Abdul Razzak son 
of Muhammad Husain appealed to the 
District Judge. The District Judge modified 
the decree of the Munsif. He refused to 
allow any remedy against the interests of 
Abdul Razzak son of Abdul Ghani and 
give the plaintiffs a decree for Rs. 300 
with simple interest at 24 per -cent, for 
two years and Rs. *99 with simple interest 
at 24 per cent, for 20 months against 
Murtaza Khan and the heirs of Bashir 
Hasan. The heirs of Abdul Razzak son of 
Muhammad Husain have instituted First Civil 
Appeal No. 75 of 1915 against the decision 
of the Subordinate Judge. Basant Lai and 
Damodar Das have instituted Second Civil 
Appeal No. 205 of 1915 against the decree 
of the District Judge, and Murtaza Khan 
has instituted Second Civil Appeal No. 
247 of 1915 against the decree of the 
District Judge. 

‘ The case for the heirs of Abdul Razzak 


son of Muhammad Husain is shortly this. 
They say that they purchased property A 
free of all liability and that the encura- 
brances created by the deeds of 14th De¬ 
cember 1903, 24th January 1904 and 
25th April i 904 ceased to exist when the 
property was partitioned as against the 
b-annas share of Alfannisa, and that the 
remedy of the plaintiffs, if any, is 
against the heirs of Bashir Hasan and 
Amjad Ali. The case for Basant Lai and 
Damodar Das is that they are not affect¬ 
ed by the partition, and that they have 
a perfect right to take their remedy 
against what was mortgaged to their father 
by Alfannisa and Abdul Razzak son of 
Abdul Ghani. Murtaza Khan supports 
their claim in the main. He denies any 
liability. 

Ordinarily the security obtained by a 
mortgagee under good deeds of mortgage 
cannot be affected by transfer of the 
equity of redemption, but the case of 
the transfer of an undivided share is 
different. Their Lordships of the Privy 
Council decided in 1873 in the well-known 
case of Byjnath Lall v. Rnmoodeen Chowdry 
(1) that in a case in which a mortgage 
was made of undivided share in land bad 
subsequently been divided under a revenue 
partition, the mortgagee could enforce his 
security against the property which had 
come into the separate possession of the 
mortgagor rather than against the undivided 
share which he had previously held. 
At page 119 they say: "Now, what was 
the subject of this mortgage? It was an 
undivided moiety in two out of three 
villages forming a joint and undivided 
estate. The sharers, however, do not appear 
to have been members of a joint and 
undivided Hindu family, but to have 
enjoyed their respective shares (at all 
events their shares in Gunniporebeja and 
Pemburinda) in severalty. It is, therefore, 
clear that the mortgagor had power to 
pledge his own undivided share in these 
villages; but it is also clear that he could 
not, by so doing, affect the interest of 
the other sharers in them, and that the 
persons who took the security took it 
subject to the right of those sharers to 
enforce a partition, and thereby to convert 

(1) 1 I. A. 106; 21 W. R. 233. 
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what was an undivided share of the whole 
into a defined portion held in severalty 

..Let it be assumed that such a 

partition has been fairly and conclusively 
made with the assent of the mortgagee. 
In that case, can it be doubted that the 
mortgagee of the undivided share of one 
co-sbarer (and for the sake of argument, 
the mortgage may be assumed to cover 
the whole of such undivided share), who 
has no privity of contract with the other 
co-sharers, would have no recourse against 
the lands allotted to such co-sharers; but 
must pursue his remedy against the lands 
allotted to his mortgagor, and, as against 
him, would have a charge on the whole 
of such lands? He would take the subject 
of the pledge in the new form which it had 
assumed.” 

Their Lordships then proceeded to dis 
cuss the effect of a possible fraud per¬ 
petrated upon the mortgagee. Here I state 
at once that I find there was no fraud 
of any kind in these proceedings. They 
were open and honest proceedings. The 
parties arrived at what they believed to 
be a reasonable and satisfactory partition. 
There was no intention to defraui any¬ 
body Undoubtedly the mortgagee’s interests 
were not sufficiently secured. In fact I 
go so far as to say that they were not 
secured at all, but there was nothing 
fraudulent. I, therefore, need not discuss 
the effect of a possible fraud in these 
proceedings, for no fraud has been com¬ 
mitted. Their Lordships continue that in 
the absence of fraud or of some equivalent 
cause of action, it i3 difficult to see upon 
what principle the mortgagee could have 
any remedy against the co sharers or their 
separated shares which had become distinct 
estates; and if he did not claim to have 
such a rermdy, but was content to claim, 
as the subject of his security, that which 
his mortgagor had received in substitution 
of the original pledge, it is still more 
difficult to see what right the mortgagor 
could have to resist such a claim, or to 
say, I, being in possession of the new 
estate, insist on your being limited to the 
old. 

In that case it is to be noted that 
the mortgagee had himself asked that his 
mortgage should be executed not against 


the undivided shares which had ‘originally 
been mortgaged, but against the distinct 
estates which had subsequently become the 
mortgagor’s property on partition. Their 
Lordships were deciding, whether lie could 
be entitled to do so and their decision 
appears to me in effect to be a declaration 
that the mortgagee has such a right, with 
the statement of a further principle that 
the mortgagor cannot be allowed by hia 
action to prejudice the rights of his co¬ 
sharers ?o obtain the privileges to which 
they are entitled under their pesonal law, in 
partition. 

In Hem Chunder Ghose v. Tkako Mom 
Debi (2) it was decided in 1893, follow¬ 
ing the ruling in Byjnath Lilly. Ramiodcen 
Cbov'dry (l), that where A mortgaged to 
the plaintiff his undivided share in certain 
land wdiich he held jointly with B, and 
subsequent to the mortgage by a decree 
in a partition suit to which the plaint¬ 
iff was not a party, the mortgaged 
property was allotted to B , other pro¬ 
perty in substitution being allotted to 
A, the plaintiff could not proceed against 
the mortgaged property which had been 
allotted on partition to B, but could only 
proceed against that which had been 
allotted in substitution to A, his mort¬ 
gagor. The point was discussed next in 
1895 in Fullamma v. F radosham (3). There 
land having been granted to several per¬ 
sons jointly, disputes arose among them 
with reference to its allotment. The dis¬ 
putes having been settled by arbitration, 
one of the grantees sold Jiis share to the 
plaintiff. Before the arbitration, another of 
the grantees mortgaged 7 acres of the land 
to A y who did not become a party to the 
arbitration. A subsequently obtained a 
decree on his mortgage and proceeded to 
execute it by attachment. The plaintiff 
intervened in execution, but in 1884 the 
Court passed an order stating that the 
plaintiff’s land was not attached, and in 
fact his possession then remained undis¬ 
turbed. A subsequently executed his decree 
and purchased the land l rought to sale by 
the Court. The plaintiff’s possession was 
disturbed under colour of this purchase, 

(2) 20 C. 5IJ3; 10 Ind. Dec. (a. s.) ,?(32. 

(3) 18 M. 316; 5 M. L. J. 148; G 1ml. Dec. (k. b.) 
GG9. 
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and he sued in 1889 to recover the land 
sold to him. It was held that the plaint¬ 
iff s vendor had, after the aribtration a 
good title against both A and his mort¬ 
gagor, and that the plaintiff was entitled 
to recover At page 318 the learned 
Judges who decided that appeal quoted 
with approval a passage from the work of 
Dr. Rash Behari Ghose (now Sir Rash 
Behari Ghose) on Mortgages. The quota- 

tion is mainly from Domat’s Civil Law and is 
as follows •— 

If in an estate belonging in common 
without any division or partition, to two 
or more persons, such as co-partners, co¬ 
heirs or others, one of them has mortgaged 
to his creditor either all his estate or the 
right which he had to that estate, this 
creditor will have his mortgage upon the 
undivided portion of his debtor as long as the 
estate shall remain in common. But after 
the partition, the right of this debtor be¬ 
ing limited to the portion that has fallen 
to his lot, the mortgage of his creditor 
will be also limited to the same. For, 
although before the partition, the whole 
estate was subject to the mortgage for the 
undivided portion of the debtor, and though 

• • » ^ ^ cannot be di- 

minished, yet seeing the debtor had not a 

simple and immutable right of enjoying his 
share of the estate always undivided, but 
that his right implied the condition of a 
liberty to all the proprietors to come to 
a partition in order to assign to every 
one a portion that might be wholly and 
entirely his own, the mortgage, which was 
only an accessory to the debtor’s right 
implied likewise the same condition and 
affeoted only that whioh should fall to the 
debtor s share, the portions of the others 
remaining free to them. But, if in the 
partition there was any fraud committed 
the oreditor might procure a redress of 
what has been done to his prejudice.” 

The learned Judges then referred to 
Byjnath hall v. Ramoodeen Chowdry (1) 

and Hem Chunder Ghose v. Thai, Moni 
Debt (2). 

The next case which has a bearing on 
the subject will be found in Amolak Ram 
V. (J/tandan Singh ( 4 ) decided in 1902, 

(4) 24 A. 483j A. W. N. (1902) 137. 


tl91> 


to this 
allowed 
decided 
position 


Here a mortgage of an undivided share 
which under a partition had been allotted 
to another co-sharer, was not enforced 
against the share originally mortgaged but 
against the share allotted to the mort- 
gagor in lieu of the share mortgaged. 

The next case is Shahebzada Mahomed 
fqnT ^ ah . Hills ( 5 ), decided in 

if! u H ?,\ ble P'f 11 Ccurt of Calcutta. 
I ateh Mahomed Shah had an undivided 

share in four houses in Calcutta. He mort- 
gaged this property to a certain R. S) 
Mills. L he property was partitioned and a 
certain house was declared to be the separate 
property of hateh Mahomed Shah, on the con¬ 
dition that he paid in owelty to other parties 
to the partition an amount of Rs 46,500.- 
The dispute was whether the mortgagee 
under the mortgage should be allowed 
priority against the persons entitled 
charge or whether they should be 
priority ever him. The Full Bench 
in favour of the latter view. Their 
was as follows: At the partition the mort¬ 
gagors undivided interests had beoome 
converted into separate interests in one 
house subject to a payment of Rs. 46,500 
in owelty. The mortgagee’s remedy was 
against the converted interest and nothing 
else. At page 393 of the judgment there 
is a passage which is of peculiar interest 
to me in the decision of the present appeals. 

It is as follows :— 

‘‘There is one argument of Mr. Garth 
which I ought to notice. It is said that 
a transaction of this sort can stand, 

6 result may be that co-sharers may on 
a partition, knowing that one of them has 
mortgaged his share, so • arrange matters 
that he should get no portion of the im¬ 
moveable property on the partition, but 
receive the whole of his share in cash,- 
the effect of which would be to defeat 
the rights of his mortgagee. We are not 
ealing with that case now: there is no 
suggestion that this partition was unfair, 
improper, at any rate, there is no evidence 
of it. If such a oase arise, as Mr. Garth 
suggests, I dare say the Courts will be able 
to deal with it satisfactorily,” 

It is to be noted that that hypothetical case 
(5) 35 C. 388; 12 C. W. N. 373. 
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resembles the case which has arisen in these 
proceedings. 

I have next to refer to a decision of a 
Judge of this Court, Mahadin v. Sheo Prasad 
(6), decided in 1913. In that case it was 
held that a mortgage of an undivided share 
in property which under a partition had 
been allotted to another co-sharer could 
not, in the absence of fraud, be enforced 
by the mortgagee except against the share 
which had been allotted to the mortgagor 
in lieu of the share mortgaged, and that 
the same rule applied where the mortgagor 
had been allotted a cash payment in lieu 
of his share in the property. Reference is 
made in that decision to Byjnath Lall v. 
Ramoodeen Ghowdry (1), Amolak Ram v. 
Chandan Singh (4) and Shahebzada Mahomed 
Kaziin Shah v. Hills (5). In that case 
Raghubir executed a mortgage of an 
undivided share in favour of Sheo Prasad. 
Raghubir and Mahadin partitioned the 
property. Mahadin took the whole and 
agreed to pay Rs. C29 to Raghubir. The 
Court held that the mortgagee's remedy 
was against the payment to be made by 
Mahadin to Raghubir. I have looked up 
the file of the case and I am not in a 
position to say whether the cash payment 
was fully secured. But there is nothing to 
show that it was not fully secured. 

I have now to refer to an old English 
case, In re Stewart's Trusts (7), decided in 
1852. There land was settled on A for life 
with remainder to her children. In default of 
A having children the remainder was to B in 
fee. The land was taken over in the lifetime 
of A by the Manchester Improvement Trust. 
The sale-proceeds were paid into Court and 
invested in consols. The dividends were 
paid to A who had no power to alienate 
the corpus. B predeceased A. A died child¬ 
less. B had not in his lifetime shown any 
intention to treat his interest as personalty. 
It was held in the matter of succession 
that the consols should descend as the reality 
of B. In other words, the interest in move- 
able property possessed by B was considered 
to be represented by the cash for which that 
property had been sold and that cash was 
to descend as real rather than as personal 
property. 

(6) 20 Ind. Cas. 577; 16 O. C. 161. 

(7) (1852) 22 L. J. Cb. 369; 16 Jur. 1063; 1W.K. 17. 


I have been taken through these decisions 
by the learned Counsel who have appeared 
on both sides in the appeals. I wish in 
passing to recognize the admirable manner 
in which the arguments have been presented 
to this Court. 

What is the principle to be evolved ? 
It appears to be this: where a person trans¬ 
fers a share in undivided property which 
is owned by himself and other persons, 
the transfer cannot be permitted to affect 
injuriously the interests of his co-sharers 
and where a non-fraudulent division of the 
undivided shares subsequently takes place, 
the remedy of the transferee is to follow 
the transmuted security in the hands of his 
transferor. But in order to apply the 
principles which have been followed uniformly 
through these rulings, there is one neces¬ 
sary element apart from absence of fraud. 
There must be a security, though that 
security is transmuted from its original 
shape. The difficulty of the case before 
me is that there is no security worth the 
name. There certainly was no fraud, but 
the interests of the mortgagees were practical¬ 
ly disregarded. Their security was original¬ 
ly against undivided shares. The successors 
of Alfannisa and Abdul Razzak son of 
Abdul Ghani did not obtain at the time 
of partition separate estates in lieu of their 
undivided interests. They obtained cash, 
and, although it was agreed that they 
should be responsible for satisfying the 
liabilities of their predecessors-in-title, there 
was no security taken from them which 
could be enforced. I am not in a position 
to say how far the heirs of Bashir Husain, 
the heirs of Amjad Ali, and Murataza 
Khan are solvent people, or what remedy 
the mortgagees could have against them. 
The remedy may be practically nil. The 
money may have been spent by now. At 
any rate it is clear that the mortgagees 
have practically now no real security for 
the recovery of their money. This case 
thus clearly approaches the case stated by 
Mr. Garth in Shahebzada Mahomed Kazim 
Shah v. Hills (5). The co-sharere 
knew that there had been mortgages. They 
arranged matters that nobody should get 
any immoveable property by the partition, 
and that they should all receive the whole 
of their shares in cash, and the effect 
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has been practically to destroy the rights 
of the mortgagees. I do not go so far 
as to say that the partition was unfair or 
improper per se , but its effect was strongly 
against the interests of the mortgagees. 

The learned Counsel for Basant Lai and Da- 
modar Das has endeavoured to show that the 
partition proceedings were null and void. 
I do not agree with his conclusion. I 
consider that the partition was a legal 
partition, and that the sale of the property 
was a legal sale under the final decree in 
accordance with the provisions of Act IV* 
of 1893. It is true that in the preliminary 
decree the lower Court had not authorised 
the Commissioner to sell the property: but 
the Court conducting the proceedings fully 
ratified the sale by the Commissioner and 
it had a right to do so under the provisions 
of Act IV of 1893. There is good authority 
for the doctrine that a Court’s decision 
to sell need not be stated in the preliminary 
decree, but can be stated up to the time 
of the conclusion of proceedings— Hiranvmi 
I)a(si\. Badha Churn Kcr (8), Kadir Bacha 
Saheh v. Abdul Rahirnan Saheb (9) and Bai 
Hirakore v. Trikamdas (10). It dees not 
appear to me to be a matter of any con¬ 
sequence, whether the Court itself ordered 
such a sale, or whether the Commissioner 
ordered the sale and subsequently had his 
action approved by the Court The learned 
Counsel dees not now suggest, that the 
partition was void because only one Com¬ 
missioner was appointed. 

Having decided these points, it now 
remains to determine what remedy is open 
to the mortgagees. The case is between 
them and the persons or their representa¬ 
tives who purchased property stated to be 
free of all encumbrances, relying on the 
personal obligation of certain third parties 
to meet those liabilities. It has been 
urged that the mortgagees’ predecessor-in¬ 
interest brought much of the trouble upon 
his heirs by refusing to meet the Commis¬ 
sioner or Bashir Hasan in a reasonable 
manner. I do not find that he did any¬ 
thing that he should not have done. It is 
clear that the Commissioner and Bashir 

(8) 5 C. W. X. 128. 

('J) 24 M. G3U, 

C\0) 32 B, 103j 10 Boui. L. K. 23. 


Hasan both offered him less than what 
was due. There was no valid tender ever 
made under section 83, Act IV of 1882, 
and he was at perfect liberty to hold his 
mortgages until they were redeemed in a 
proper manner. The purchasers of the 
property purchased it with a full knowledge 
of the existence of the mortgages, relying 
on the assurances of third parties that 
they would meet the liabilities, and 
whatever remedy they might have would 
be against those third parties. I express 
advisedly no opinion as to the value of that 
remedy. I find that the mortgages stand, 
and are good. To enforce them, as they exist, 
is not to the disadvantage of the other 
co-sharers. The interests of the mortgagors 
have neither been converted into separate 
properties which the mortgagees can 
follow, nor ioto cash security which they 
can alsi follow. I do not understand the 
decision in Mahadin v. Sheo Prasad (o) to 
differ from the view which I am taking. 
In that case, l gather, there was good cash 
security and if there had been good cash 
security here, I should have been able to 
apply the doctrine laid down in the case 
regarding Stewart’s Trusts. . But as there 
is neither a share in an undivided estate 
transmuted into a separate estate nor good 
cash security, the mortgages roust stand 
as against the undivided shares. I ex¬ 
press no opinion as to what these undivided 

shares are worth. They may be worth 
muffi or little. When the mortgagees have 
obtained their decrees it will be for them 
to execute the decrees as they stand- 

I have further to note one more point. 
It has been urged that both the transfers 
made by Abdul Ruzzak son of Abdul Ghani 
and the two deeds of further charge 
made by Alfannisa are bad as transfers 
made pendente lite. The doctrine of Its 
pendens has no application in the circum¬ 
stances of these four transfers. T e 

partition proceedings were contentions but 
the transfers made by Alfannisa and Ab u 
Razzak son of Abdul Ghani did not affec 
the rights of any other party to the pro 
ceedings except the party making them. 

In accordance with these V *® W . S Q1 - 
dismiss First Civil Appeal No. 75 of 
The appellants will pay their own cos s 
aud those of the contesting respondents, 
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I allow Second Civil Appeal No. 205 of 
1915 and Second Civil Appeal No. 247 
of 1915. In Appeal No. 2C5 I restore 
the decree of the Additional Munsif of 
21st November 1914, but the time for 
redemption will be extended to a date 
six months from the date of this judgment. 
With regard to cost of Appeal No. 205 
defendants-respondents Nos. 5 to 10 will 
pay their own costs and those of the 
plaintiffs-appellants in the Court of the 
District Judge and in this Court. With 
regard to the costs of Appeal No. 247 
defendants-respondents Nos. 5 to 10 
will pay their own costs and the costs of 
defendant No. 2 in the Court of the 
District Judge and in this Court. Except 
as hereby ordered costs will be on parties. 

A ppea l dism Used. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2583 ok 1915. 

February 2 1 , 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

KRISHNA KUMAR I)K-Plaintikk- 

Appellant 

versus 

KALINATH GUHA RAY and others — 

I) E KE N D ANTS— R ES PON L' E NTS. 

Contract Act (IX of 1872), 88. 61, 43, 44- Goods 
supplied to a number of persons — Payments made by 
some of them — Appropriation — Limitation — Pleadings, 
defective — Claim substantially true — Court , duty of. 

In a suit to recover the price of goods gold and de¬ 
livered to the defendants, the plaintiff set up an 
adjustment of account in his plaint. The iower 
Courts found the claim to be true, but dismissed 
the suit on the ground that the plaintiff had failed 
to prove the adjustment of account on which his 
suit was based: 

Held, that the dismissal was wrong as notwith¬ 
standing the adjustment set up in the plaint what 
the plaintiff sued for, was the price of the goods 
that were supplied to the defendants [p. 422, col. 2.J 

Six defendants who were members of a joint 
family were supplied with goods by the plaintiff. 
After the sepaiatiou of the 6th defendant, the 
plaintiff continued to supply the other five, who 
remained united and these latter made payments 
for the goods supplied from time to time without 
any specific appropriation: 

Held, that the plaintiff was entitled to appropriate 
the payments in discharge of the debts in order of 
time whether they were or were not barred by the 


law in force for the time being as to the limitation 
of suits and whether the payments were made by 
all the defendants or by some of them without the 
concurrence of others, [p. 423, col. 1.] 

Appeal against the decree of the District 
Judge, Noakhali, dated the 18th June 

1915, affirming that of the Munsif, 2nd 
Court, Lakliipur, dated the 3rd June 

1914. 

FACTS.—The plaintiff, a shopkeeper, sued 
six defendants for price of goods supplied 
from time to time to the joint family of which 
the defendanfs were members. Tn paragraph 
2 of his plaint, the plaintiff stated that 
accounts were adjusted between him and the 
defendants on 5tli Kartic'c 1319 B. S., showing 
a balance of Rs. 661 and odd annas due to 
the plaintiff from the defendants, and the 
plaintiff dated his cause of action from that 
date. The defendants denied the alleged 
adjustment of accounts and their liability. 
Defendant No. 6 further pleaded that he had 
separated from the joint family and had 
opened a separate account with the plaintiff, 
on his own behalf in Kcrtick 1316 B. S. 
All the defendants pleaded limitation. The 
Munsif dismissed the suit,holding that the ad¬ 
justment of accounts alleged by the plaintiff 
was not proved and the suit was barred under 
Article 52 of the Limitation Act. He also 
observed, * although it has been held that pay¬ 
ments made on account by the customer, 
from time to time, may be applied in deduc¬ 
tion of so much of the claim as is barred by 
limitation [ Baboo Thakoor Perskad Singh v. 
Baboo Mohesh Lall (1)], the benefit of such 
appropriation could be given to the plaintiff 
only if he had brought his suit in the 
proper manner. *###»» 

An appeal preferred by the plaintiff 
against the decision of the Munsif was 
dismissed by the District Judge, who observ¬ 
ed in his judgment: ‘ then we find from the 
deposition of the plaintiff that defendant 
No. 6 made purchases on a separate account. 
There is nothing to show that he is not 
responsible for some of the old debts and 
the claim against him is barred by limita¬ 
tion. Accordingly the later payments made 
by the other defendants cannot be applied to 
the liquidation of the old debts on the 
principale stated in Baboo Thakoor Pershad 
Singh v. Baboo Mohesh Lull (1). As the 


U) 24 W. R. 390. 
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payments made within three years are admit¬ 
tedly more than sufficient for the items pur¬ 
chased within that period, the suit must fail,” 

Upon this there was a second appeal to the 
High Court. 

Babu Brojendra Nath Chatterjee , for the 
Appellant.—The plaintiff’s suit was for the 
price of articles supplied to the defendants. 
No doubt he alleged an adjustment, of 
accounts which he could not prove, but still 
the substance of his claim was not affected 
by the allegation of adjustment of accounts. 
His claim was a true one and for a mere 
defect in the plaint the claim ought not to 
have been dismissed. If necessary, an amend¬ 
ment of the plaint may have been ordered by 
the Court to meet the ends of justice. I submit 
that on the plaint as framed there was no¬ 
thing to prevent the Courts from adjudicating 
upon it and granting a decree to the plaintiff 
for the price of the articles, provided, of 
course, the claim was not barred by limita¬ 
tion. If your Lordships hold that the 
allegation of adjustment of accounts in the 
plaint stands in the way of the plaintiff 
getting a decree. I would ask your Lordships 
for leave to amend the plaint by striking 
out that allegation. The business of a 
Court is not to enforce discipline, but to do 
substantial justice in spite of defects in 
pleadings. As regards the question of 
limitation it has been found that the defend¬ 
ants other than defendant No. 6 made pay¬ 
ments on account without any appropriation, 
and the plaintiff is clearly entitled under 
the law to apply those payments towards the 
liquidation of barred debts, even though 
all the six defendants were liable for those 
debts. Under the Contract Act, every one 
of these defendants was liable for the old 
debts, and the payments made by one or more 
of those defendants could be regarded as 
payments towards those old debts. If the de¬ 
fendants Nos. 1 to 5 made payments in excess 
of their liability for the old debtsthey may sue 
defendant No. 6 for contribution. But the 
plaintiff had every right to appropriate those 
payments towards the debts in order of time. 
He referred to Contract Act, sections 43 
44 and 61. Baboo Tlmhoor Pershad Singh y. 
•Baboo Moh esh Lall (1), Ro per v Keay (2). 

Babu Bipin Chandra Bose , for the Respond¬ 
ents.—The plaintiff's suit was based on an 

(2) (1S75) 1 Q. B D. 178: 34 L. T. ?74 ; 24 W. R 
485 * 


adjustment of accounts and in the plaint the 
plaintiff says that his cause of action 
accrued from the date of the adjustment of 
accounts. After failing to prove the adjust¬ 
ment of accounts, he cannot now change the 
nature of his claim by amendment of plaint. 
Indeed he did not ask for leave to amend 
the plaint in the lower Court, and he cannot 
have any such leave here. The claim which 
is now put forward is entirely different and if 
such a claim were made in the first Court,ap¬ 
propriate evidence to meet it might have been 
given by the defendants. The suit as framed 
cannot succeed, and the payments made by 
defendants Nos. 1 to 5 cannot be applied to 
the liquidation of the barred debts. The fact 
that those payments were made after the 
defendant No. 6 had opened a separate 
account with the plaintiff, shows that those 
payments were not made on account of the 
old debts for which all the six defendants as 
members of the joint family were liable, but 
on account of the debts incurred by the five 
defendants, who made the payments after 
their separation from defendant No. 6. 

JUDGMENT. 

Fletcher, J. —This is an appeal by the 
plaintiff from a decision of the learned 
District Judge of Noakhali, dated the 18th 
June 1915, affirming the decision of the 
Munsif at Lakhipore. The plaintiff brought 
his suit to recover the price of goods sold 
and delivered to the defendants. The plaint¬ 
iff is a dealer in oil, salt and other 
commodities and he supplied the defend¬ 
ants, who were members of a joint Hindu 
family, with these commodities for the use 
of their household. The plaintiff set up 
an adjustment of account in the plaint, 
but, notwithstanding that adjustmsnt, it is 
quite clear from the plaint that the suit 
wa9 brought to recover the price of goods 
sold and delivered. The Munsif found 
that the case was a true one but, as the 
suit was based upon an adjusted account, 
it must fail because the plaintiff had failed 
to prove the adjustment of the account. 
That view, in substance, was confirmed by 
the learned Judge of the lower Appellate 
Court. In that view I am unable to agree. 

It is quite clear that what the plaintiff 

sued for was the price of the goods that were 
0 

supplied to the defendants. 

The other point that is relied upon in 
the judgment of the lower Appellate Court 



Vol. XL I ] 


INI) .AN OASES, 


423 


BABU RAM V ABDHOOT SINGH. 

is this. There was a separation in 1315 
or 1316 B. S. between the defendant No. 
6 and the other defendants. After that 
date, goods were also supplied to the 
defendants and payments were made to 
the plaintiff by the defendants other than 
the defendant No. 6; but no specific appro¬ 
priation of the money so paid was made 
by the defendants when they paid to the 
plaintiff. The learned District Judge con¬ 
siders that, as the payments were made 
by the^ defendants other than the defend¬ 
ant No. 6, the plaintiff had no right to 
appropriate the payments within the mean¬ 
ing of section 60 or section 61 of the 
Indian Contract Act. There is nothing to 
support that suggestion. On the contract, 
each of the defendants including the defend¬ 
ant No. 6 was liable to pay the whole 
of the price of the goods ordered prior 
to the separation of the defendant No. 6 
and the payment by the defendants other 
than the defendant No. 6 was a payment 
by the debtor within the meaning of section 
61 of the Indian Contract Act. Therefore, 
under the terms of the section, the plaint¬ 
iff had the right to appropriate the pay¬ 
ments so made as against the statute- 
barred debts owing to him in respect of 
the goods sold and delivered prior to the 
separation of the defendant No. 6. Under 
the terms of section 61 of the Indian 
Contract Act, the payment has got to be 
appropriated in discharge of the debts in 
order of time, whether they are or are not 
barred by the law in force for the time 
being as to the limitation of suits; and 
applying those payments so made in dis¬ 
charge of the debts in order of time, the 
plaintiff is entitled to recover the balance 
remaining due, which it seems to be common 
ground would not be barred by limitation. 

I he decree of the lower Appellate Court 
is accordingly set aside and the case must 
go back to the Court of first instance for 
the learned Munsif to find out, after appro¬ 
priating the payments made under the 
terms of section 61 of the Indian Contract 
Act, what sums remain due to the plain¬ 
tiff in respect of the price of the goods 
srdd and delivered to the defendants and 
which sums are not statute-barred after 
appropriating the sums already paid under 
the terms of section 61 of the Indian Con¬ 


tract Act. Costs will abide the result of 
the re-hearing by the first Court. 

The cross-objection is not pressed and is 
accordingly dismissed. We make no order 
as to the costs of the cross-objection. 

Decree set aside ; Case remanded ; 

Cross-objection dismissed. 


OCDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 214 of 1916 

March 7, 1917. 

Present :— Pandit Kanhaiya Lai, A. J. C. 

BABU RAM —Plaintiff—Appellant 

vg rs xi s 

ABDHOOT SINGH— Defendant _ 

Respondent. 

Limitation Act (IX of 1908), Sch. I, Arts. 75, 116— 
Limitation, commencement of—Bond, suit on-Interest 
to be paid every year-Money, enthe, to be paid within 
fixed period—Suit instituted after fixed period. 

Whore a bond provided for the repayment of 
money with interest within a fixed period and 
further stipulated that the interest should bo paid 
regularly every year and that in case the interest 
was not so paid or the entire money due on the 
bond was not paid within the period fixed, the 
creditor would have the power to recover the 
entire principal and interest from the debtor: 

Held, that limitation could not start running from 
the date when a default in the payment of interest 
was made, if the creditor in pursuance of the 
contract waived such default and sought his 
remedy in respect of the default in the payment 
of the entire money within the fixed period . r n 4.24 
col. 2 ] 1 ' L1 ‘ 

(laya Din v. J human Lai, 28 Ind. Cas. 910- 87 A 
409; 13 A. L. J.510, distinguished. 

Where a contract gives a party an express 
option to sue on one occasion or another, he cannot 

be compelled to sue when the contract authorises 
him to wait. [p. 424, col. 2.] 

Where a contract provides expressly for waiver 
no statutory authority for such waiver is needed’ 
Lp. 424, col. 2.J 

Where a contract gives the power to elect it is 
not within the province of law to say that’such 
election shall not be made, fp. 424, col. 2.] 

Appeal from the decree of the Subordi¬ 
nate Judge, Rae Bareli, dated the 1st 
April 1916, reversing the order of the Munsif, 
Dalmau, dated the 5th November 1915. 

Mr. IF. K. Ghosh , for the Appellant. 

Syed Alt Mohammad , for the Respondent 

JUDGMENT.—This was a suit for the 
recovery of money due on a bond executed 
by the defendant in favour of the plaintiff 
on the 7th August 1905. The bond provided 
for the repayment of the money with interest 
at 6 per cent, per amum within four years 
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and further stipulated that the interest shall 
be paid regularly every year and that in case 
the interest was not so paid or the entire money 
due on the bond was not paid within the 
period fixed, the creditor would have the 
power (ihhtiar hoga) to recover the entire 
prircipal and interest from the defendant 
or his property. The phintiff alleged that 
the defendant had paid nothing to him and 
that the cause of action for the suit accrued 
on the 7th August 1909, when the period of 
four years fixed for repayment had expired. 
The defendant pleaded payment of Rs. 107, 
partly in 1906, 1907 and 1908 A. D. and 
partly in 1319, 1320, 1321 and 1322 Fastis 

in cash and kind. The plaintiff admitted 
the receipt of Rs. 41, but stated that he 
had received it on account of another bond 
which he filed. 

The Court of first instance found that 
the payment of Rs. 41 had been made to¬ 
wards the bond in suit and credited that 
sum in reduction of the money due on the 
said bond. The other payments alleged 
were not found to be proved. The payments 
credited comprised a sum of Rs. 10 paid 
on Pus Sudi 3id, 1968; Rs. 8 on Jeth 
Sudi 4tb, 1969; Rs. 3 on Jeth Sudi 7th, 
1969; Rs. 10 in Aghan 1969 and Rs. 10 in 
Baisakh 1970 Sambat. On appeal the learned 
Subordinate Judge dismissed the entire 
claim, on the ground that it was barred by 
limitation inasmuch as the cause of action 
had accrued, according to him, when the 
interest for the first year was not paid. 
It appears to have been ignored that pay¬ 
ments had been made almost every year 
from 1968 to 1970 Sambat , which were 
more than sufficient to cover the interest 
for each of those years, and that one of 
the conditions in the bond was that what¬ 
ever was paid in excess of the interest in 
any year was to be credited towards the 
principal money secured by the bond. The 
appeal was heard by the Court below in the 
absence of the plaintiff or his Pleader, and 
as the plea of limitation was taken up for 
the first time in the Court of Appeal, the 
plaintiff had ro opportunity of showing 
that the payments aforesaid, if credited to¬ 
wards interest in pursuance of the terms 
of the bend, were sufficient to save limita¬ 
tion. 

The bond aforesaid, moreover, authorised 


the plaintiff to sue for the recovery of 
money either when the interest due for 
any year was not paid or when the period 
of four years provided for the repayment 
of the money expired. It was open to him 
under the contract to waive the default 
in the payment of interest and to wait for 
the payment of the money till the period 
of four years fixed for its repayment expired. 
The limitation cannot start running, if the 
plaintiff in pursuance of the contract waives 
the earlier default and seeks his remedy 
in respect of a later or alternative default, 
provided by the contract. Article 116 of 
the Indian Limitation Act (IX of 1908) 
provides a limitation of six years for suits 
for compensation for the breach of a con¬ 
tract in writing registered from the date 
of the breach, or where there are successive 
breaches, when the breach in respect of 
which the suit is instituted occurs. There 
was a breach of contract when the interest 
due for any year was not paid, but the 
contract expressly authorized the plaintiff 
to waive that breach, if he liked. There 
was also a breach when the defendant failed 
to pay the money due on the bond at the 
end of four years, and if the plaintiff sought 
to enforce his remedy by reason of that 
breach, he was entitled to do so, because 
his contract gave him that authority. The 
contract gave him express option to sue on 
the one occasion or the other, and he can¬ 
not be compelled to sue when the contract 
authorized him to wait. Article 75 of the 
Limitation Act, to which the decision in 
Sheo Narain v. Bam Din (1) is con6ned, 
provides for waiver in cases of promissory 
notes or bonds payable by instalments: 
but where the contract provides expressly 
for waiver, no statutory authority for such 
waiver is needed. Where a contract gives 
the power to elect, it is not within the 
province of law to say that such election 
shall not be made. In Ball v. Stow eh (2) 
where the bond contained a stipulation that 
it shall be optional with the obligee to 
claim and, if necessary, to sue for the amount 
due on the bond on the failure of the de¬ 
fendant to pay the half-yearly interest or 
to pay the premia on certain policies o 

(1) 11 Ind. Cas. 526; 14 0. O. 129. . 

(2) 2 A. 322; 4 Ind. Jur. 461; 1 Tnd. Dec- >N* 8-; 
763, 
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insurance given by way of collateral security 
or on the full expiry of the period of three 
years provided for payment, it was held 
that previous default having been waived, 
the limitation commenced after the expira¬ 
tion of the three years allowed by the 
bond for the payment of the debt. A similar 
view was taken in Narain Babu v. Gouri 
Persad Bias (3) and Burga v. Tota Bam (4). 

On behalf of the defendant, reliance is 
placed on the decisions in Reeves v. Butcher 
(5) and Gaya Bin v, Jhuman Lai (6), 
but the facts and circumstances of those 
cases were not quite similar. The covenant 
in the former case was that the creditor 
would not call in his money or any part 
thereof during the term of five years from 
the date of the agreement, if the borrower 
should so long live and duly and regularly 
pay the stipulated interest for every quarter, 
and there was a further proviso that if the 
borrower died before the expiration of the 
said term, it shall be lawful for the creditor 
to call in his money upon giving to the 
executors and administrators of the deceased 
borrower six calendar months’ previous 
notice in writing of his intention to do so, 
and that in case the borrower made default 
in the payment of interest for any quarter 
for the period of 21 days next after the 
same became payable, it should be lawful 
for the creditor immediately upon the ex¬ 
piration of such 21 days to call in and 
demand payment of his money with the 
interest due in respect thereof. The con¬ 
dition as to the payment of the money in 
five years was thus restricted by the quali¬ 
fication that it would only operate, if the 
creditor lived for that period and paid the 
interest regularly at the end of every quarter. 

It was not absolutely independent, and 
being subject to the other condition, it could 
not be enforced, if the other was not carri¬ 
ed out. In the latter case, the suit was one 
on a mortgage, which provided for the 
payment of the principal money by ten yearly 
instalments and for the payment of interest 
at the stipulated rate every month, with a 
proviso that if the interest was not paid 

in any month or the instalment was not 

(8) 5 C. 2); 4 Ind. Jur. 407; 2 Ind. Dec. (n. a.) 
625. 

(4) 19 Ind. Cub. 738; 16 O. C. 45. 

(5) (1891) 2 Q. B. 509; 60 L. J. Q. B. 619; 65 L. T. 
329; 39 W. R. 626. 

(6) 28 Jud. Cup. 910; 37 A. 400; 13 A. L. J. 510. 


paid in any year, the mortgagee shall be at 
liberty to recover his entire money with 
interest at once. The view taken by Richards, 
C. J., and Tudball, J., was that the suit 
was barred under Article 132 of Schedule 
I of the Indian Limitation Act, 1908, the 
mortgage-money having become due when 
the first default was made; but Banerji, 
J., was of opinion that having regard to 
the provision in the mortgage-bond that if 
the mortgagee did not sue on the non¬ 
payment of interest or in default of payment 
of any instalment, the interest should con¬ 
tinue up to the stipulated period of ten years, 
the creditor could not be penalized for 
waiting for the full period stipulated for 
repayment and that the money did not 
become payable until that period expired. 
In view r of the different terms and condi¬ 
tions contained in those documents, those 
decisions cannot apply to the circumstances 
of the present case. As in the case of 
instalment-bonds, waiver can prevent limita¬ 
tion from running, whether it be authorized 
by contract or by Statute. 

The appeal is, therefore, allowed and the 
decree of the lower Appellate Court set 
aside and that of the Court of first instance 
restored with proportionate costs throughout. 
The defendant respondent will bear his own 
costs in all the Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeals KaOm Appellate Decrees Nos. 3261 

and 2133 of 1915. 

May 25, 19.7. 

Present : — Mr. Justice N. R. Chatterjea 
and Mr. Justice Smither. 

Baja SASI KANTA ACHARJER 
BAHADUR — Defendant No. 1 — 
Appellant in doth 
versus 

KUNJA MOHAN MOlTRA —Plaintiff and 
LALIT MOHAN MOlTRA and another — 
Defendants Nos. 2 and 3— Respondents in 

No 3261 of 1915. 

LALIT MOHAN MOlTRA — Plaintiff and 
GOLAM MOHAMAD CHOUDHRY and 

another—Defendants Nos. 2 and 3_ 

Respondents in No. 2133 cf 1915. 

Riparain rights - River changing court? 01 >1 course 


426 


INDIAN OASES, 

SAsT KANTA ACHARJEE V. RUNJA MOHAN MOITRA 


whether becomes private property— Fishing rights in 
sheets of water adjacent to river. 

When a river has changed its course, its old dry 
coarse (in the absence of special circumstances) 
must be taken to have become private property 
and the owner of the soil is entitled to bheels or 
ponds, gulfs or damooshes in which water remains 
but which do not communicate with the river except 
in the time of floods, [p. 427, col. 1.] 

Grey v. A mind Mohun Maitro , (1864) W. It. 108 
followed. * ’ 

The owner of a fishing right in a river has no 
title to fish in sheets of water adjacent to the river 
with which the river communicates only in the 
time of flood, unless those sheets are part of land in 
the bed of the river itself, [p. 427, col. 1.] 

Appeals against the decrees of the Addi¬ 
tional Distriot Judge, Rajshahi, dated the 
25th May 1915, confirming those of the 
Additional Subordinate Judge, Rajshahi 
dated the 27th April 1914. 

FACTS of the oase appear from the judg¬ 
ment. 

Babu Jogesli Chandra Ray (with him Babu 
Bhupendra Chandra Oulia), for the Appel¬ 
lant.—The finding of the Additional District 
Judge is not sufficient to justify the decree in 
favour of the plaintiff. The defendants have 
a right of fishing in the river Mahananda. 
Therefore they can claim a right of fishing 
in the three sheets of water called kopras 
which were originally formed in the bed of 
the river Mahananda. Although the Maha¬ 
nanda has shifted its course, these three 
kopras communicate with the Mahananda 
during the rainy season; so they are still 
part of the river. The connection with the 
main river may not last during the whole 
year, still the kopras cannot be regarded as 
altogether severed from the river in whose 
dry bed they have been formed. The Addi- 

tional District Judge ought to have come to 
a clear and definite finding on the question 
whether the kopras exist within the banks 
of the river. One witness said that up to 
1J17 B. S. the kopras were connected 
with the river during the rainy season, but 
he does not say what happened after 1317 
B. S. It may be that there is a ohannel 
between the river and the kopras which be¬ 
comes dry during the dry season, but in the 

rainy season the river and the kopras com¬ 
municate with each other. If this be the 
oase, then the right of fishery can be olaimed 
in the krpras by the defendants, who have a 
right of fishery in the river. See Jogendra 
Narayan Roy v. Crawford (1). 

ID 32 0. 1141, 2 0. L. J. 569, 


[CHiTTgKJEA, 

case?] 

No, the latest 


[1917 

?•—Is that the latest 


oase on the point is the 
Privy Council decision reported as Srinath 
Boy v. Dmabandhu Sen (2>. J n the n i • i 

it is stated that the months of the kopras are 
wi°th k thef| P and . they , have no connection 

with the flowing river, but they become ford- 
able during certain seasons of the year. 
Even the plaintiff did not venture to assert 
that the kopras are absolutely disconnected 
with the mam stream. “They become for- 
.be must mean that the channels connect- 

\ nS A u, he i k ° PraS with the river become 
mi™ab 6 during certain seasons of the year 

There must be a clear finding whether these 

kopras have become completely severed from 

the river, and until that is found the 

defendants are entitled to enjoy fishery rights 
in these kopras. 

Babu i Dwarka Nath Chakervarty (with him 
Babu Hi ra Sanyaland Babu Phanindra Lai 

Maitra for Babu Girt,a Prosanna Sanyal), for 
the Respondents.—The ground now urged so 

strongly by my learned friend finds no plaoein 

legroundsofappealgiveninfche memorandum. 

1 here can be no question of the finding being 
insufficient or not supported by evidence. 

ie namg shows that the kopras never ' 
become connected with the Mahananda. 
During the rainy season the kopras do not 
become part of the Mahananda, but form a 
part of the mighty Padma, which overflows 
the whole country. I n order to be entitled 
to a right of fishery in the krpras as incidental 
to their rig-lit of fishery in the Mahananda, it 
must be proved by the defendants that there 
is connection throughout the year and that 
the kopras are a part of the river-hed. The 
finding is that the river Mahananda has 
entirelj- changed its course and gone away 
many miles from its original course. So the 
kopi as can by no means be regarded as being 
in the bed of the river. 

Babu Jogesh Chandra Roy replied. 

JUDGMENT. 

S. A. No. 3261 of 1915. 

This appeal arises out of a suit relating to 
jalkar in certain kopras or sheets of 


a 


(2) 25 Ind. Cas. 467; 18 C. W. N. 1217 at p. 1231; 
(1914) M. VV. N. 654; 1 L. W. 733; 16 M. L. T. 319; 
12 A. L. J. 1293; 20 C. L. J. 385; 16 Bom. L. R. 90J; 
42 C , 489; 42 I. A. 221 (P. O.). 
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water which once formed the bed of the 
river Mahananda. 

The plaintiffs claim them as part of their 
putni. They allege that these kopras have 
no connection *ith the present river Maha¬ 
nanda. The defendant claims them as part 
of his jalkar in the Mahananda river. The 
Courts below have concurred in decreeing 
the suit. The defendant has appealed to this 

Court. 

It is found that the kopras lie within the 
plaintiffs’ putni. It is also found that 
the river has completely changed its course 
and moved many miles away from the kopras , 
which are now surrounded by oulturable 
lands. The defendants, however, claim a 
right to the kopras on the ground that they 
are connected with the river at certain seasons 
of the year. But the learned Subordinate 
Judge finds: “it is clearly the flood water of 
the mighty Pudda which inundated the 
entire country that gets into them and 
rehabilitates the connection.” Several cases 
have been cited in argument before us. 

In an early case on the point, Grey 
v. Anund Mohun Moitro (3), the rule of law 
is thus stated: “if the river simply changed 
its oourse, and there is nothing to modify the 
conclusion which the Court ought to draw 
from that simple fact, the old dry course of 
the river must be taken to have become 
private property. And a9 incident to and pait 
of the same, the owner of the soil is entitled 
to all bheels or ponds, gulfs or damoores in 
which water remains, but which do not com¬ 
municate with the river except in the time 

of floods.” , 

The recent case of Sarat Chandra Singh v. 

Chandra Mohan Bandhopadhya (4) shows 
that a grant of fishery right in a river does 
not give to the grantee title to fish in sheets 
of water adjacent to the river with which the 
river communicates only in the time o 
flood. 

Reliance is placed on behalf of the appe 
lant on the cases of Ahmadi Begum v. 
Mahasy Taranath Ghosh (5) and Jogendra 
Narayan Roy v. Crawford (1). But in 
these cases, the jalkars were part of, and in 
the bed of, the river itself. 


(3) (1864) W. R. 108 

(4) 7 Ind. Cas. 140; 12 C. L. J. 216. 

(5) 21 Ind. Cas. 233; 17 C. W. N. 11 / 3; 18 C. 
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In Jogendra Narayan Roy's ease (1) Maclean, 
C. J., referred to the finding of the learned 
District Judge,namely, “five or six years ago, 
the channel in dispute was part of the bed 
of the river; it lies in chur land, which is 
annually submerged and, in the rains, the 
current through this channel is strong enough 
to cut away the bank. When floods go down, 
the channel continues for a time to be con¬ 
nected with the river, but the connection may 
dry up in the hot weather. The damoos 
is still so far a part of the river system that 
it may in a single year form a new mouth or 
channel of connection with the river, 
as it did in 1309. In such circumstances 
1 consider that it is in effeot still an arm 
of the river and that the plaintiff, who 
has also all the general rights of fishery 
in that part of the Ganges, is entitled to 
the fishery of the disputed channel”, and 
held that “the disputed water then having 
been part of the bed of the river and 
the plaintiff having fishery rights in the 
adjacent Ganges and the two being con¬ 
nected, a long current of authority would 
appear to establish that the plaintiff is 
entitled to the fishery rights he now claims.” 

In Ahmadi Begum's case (5) the bheels 
were no doubt at a distance of some 
miles from the dry weather stream 
of the Ganges. But Jenkins, C. J., pointed out: 
“When the annual rains are established 
this dry weather stream extends on its 
southern side as far as that whioh 
the defendants describe as the southern 
high bank of the Ganges, thus covering 
the bheels in suit which lie to the north 
of the bank.” 

Then again he said: “To change from a 
stream, a mile or so in width, to an ex¬ 
pense of water 10 miles across is remark¬ 
able, but it is nothing unusual in this part 
of the river (Janges; it is of regular annual 
occurrence. Nor is the increase in volume 
so transient as to be negligible for the 
purpose of considering whether the flood 
stream is a part of the river; it lasts each 
year for a couple of months and notwith¬ 
standing its expanse, there is a current in 
it from west to east, though naturally 
not a strong one. This inorease of the 
volume of water, extending as far as the 
southern high bank, is not an inundation, 



428 INDIAN OASES. [1917 

SA.SI KANTA ACHARJEE V. KCNJA MOHAN MOITRA. 338 


it is the normal flood stream of the Ganges 
and an integral part of the river.” 

It was clearly found in that case that 
the bheels lay between the banks of the 
Ganges and the bed of the river and the 
case of Rama Nath v. lrhan Chandra Bauerjee 
(6) and the other cases relied upon on behalf 
of the appellant were distinguished on the 
ground that in none of them the hheel was 
actually in the bed of the river over which the 
claimant had jalkar rights. 

The case of Jogrndra Naroyan Roy Crau'ford 
(l) was referred to as showing that jalkar 
rights extend to waters in the river bed , though 
they are not connected with the waters 
of the flawing stream throughout the year. 
The learned Chief Justice further observed: 

Each case must depend on its own peculiar 
circumstances. Where the right of fishery 
is in a river, then the Court has to be satisfied 
on a consideration of all the material facts 
and conditions whether it can fairly and 
reasonably be said that the waters over 
which the fishery is claimed are a part 
of the river. In this case I think it may. 
fairly and reasonably be said that the bheels 
in suit are throughout the year a part of the 
river Ganges. They certainly are such dur¬ 
ing a part of each year and they lie in that 
which throughout has been ar.d still continues 
to be a part of the river-bed.” 

In the same case Mookerjee, J., also 
observed: “ It is indisputable upon the 
evidence that from year to year during 
the rains, the river attains a breadth which 
varies from 8 to 10 miles and this state 
of things continues during a period of at 
least two months. There is no room for 
suggestion that this is an accidental pheno¬ 
menon, a fl)od or an innundation, a temporary 
oveiflow due to extraordinary rains or some 
similar exceptional causes.” Referring to the 
principle that a grant of fishery right in 
a river does not give to the grantee a 
title to fish in sheets of water adjacent 
to the river with which the river commu¬ 
nicates in the time cf floods, he remarked: 

11 # ” 

This principle, however, has no application 

to jalkars situated in the bed of the river 
itself; the grantee of a fishery right in 
the river is entitled to fish in all waters 
comprised within the banks of the river, 
and the circumstance that a particular 

(6) 2 Sores, 403, 


sheet of water may, during a part of the 
year, be disconnected from the flowing stream 
or permanent current, dees not affect the 
rights of the grar.tee.” 

In the recent ca«e of Srinath Roy v. 
Dinabar.dhu Sen (2) decided by the Judicial 
Committee, their Lordships held: “ It must 
now be taken as decided in Bengal that the 
Government’s grantee can follow the shift¬ 
ing river for the enjoyment of his exclusive 
fishery so long a3 the waters form part of 
the river system within the up stream and 
down-stream limits of his grant.” 

In the present case, as has already been 
stated, the river Mahananda entirely changed 
its course and moved many miles away 
from the kopras. These kopras are completely 
isolated and are not part of the bed of 
the river. There is no connection with 
the river except when the whole country 
is inundated by the flood water of another 
river. 

It is contended on behalf of the appel¬ 
lant that the case should be remanded 
for a clear finding as to whether the kopras 
are situated within the banks of the river. 
We think it unnecessary to do so having 
regard to the facts found. The river 
Mahananda is a small river. It has moved 
many miles away and it was not the case 
of the defendants that the kopras lie in 
the bed of the river. Their case was that 
the kopras are connected with the river 
at certain seasons of the year but we have 
seen that the connection is caused by the 
inundation of another river Padma. 

The appeal fails and is dismissed with costs. 

S. A. No. 2133 of 1915. 

It appears that there was an agreement 
between the plaintiff Lalit and the defend¬ 
ant on the 3rd June 1909 in respect of 
the jalkar in this case. It was agreed 
that “the estate cf Maharaj . Kumar Sasi 
Kant Acharya will be entitled to fishery 
rights in the river Mahananda beyond the 
boundary line referred to in paragraph 1 
and so long as either mouth of the said 
river Mahananda remains open to navigation 
by country fishery boats.” But the river 
having changed its course so completely, 
the provisions of the agreement cannot 
apply to these kopras , Tie learned District 
Judge observes: “it is an unfortunate 
thing that it was almost about the date 
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of the signing of the dooument that the 
river went away but this cannot affect the 
question of the actual terms of the deed.” 

We are of opinion that the Courts below 
have taken the right view and the appeal 
must accordingly be dismissed with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1755 of 1914. 

April 11, 1917. 

Present: — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Komaraswami Sastri. 

THENAL AMMAL and another— 
Plaintiffs Nos. 1 and 3 —Appellants 

versus 

SOKKAMMAL and others —Respondents. 

Vakil arul client—Vakil, aulhenty of, to compromise 
suit, extent of—Decree ptissed on compromise — Appeal, 
ichether lies. 

A.H authority given to a Vakil to compromise a 
suit, if necessary, does not, necessarily give him 
authority to negotiate the terms of the compromise 
without reference to his client. Such authority must 
be strictly construed and an appeal lies against a 
decree passed on a compromise entered into by a 
Vakil without reference to Itis client, [p. 420, col. 2; 
p. 430, col 1.1 

Kollipaca Venka mma , In re, 17 Ind. Cas. 391; 23 M. 
L. J. 381; 12 M. U T. 318, Mathews v. Munster, 
(1888) 20 Q. B. 1). 1 H; 57 L. J. Q B. 49; 57 L. T. 
922; 30 VV. H. 178; 52 J. l\ 260, distinguished. 

J ago pat i Mudaliar v. Ekumbara Modal m r, 21 Al. 
274; 8 M. L. J. 40; 7 Ind. Dec. (n. s ) 550, followed. 

Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal Suit 
No. 265 of of 1913, preferred against that 
of the Temporary Subordinate Judge, Tri¬ 
chinopoly, in Original Suit No. 9 of 1912 
(Original Suit No. 70 of 1910 on the file 
of the Court of the Subordinate Judge, 
Trichinopoly). 

Mr. Ij. A. Govindaraghava Aiyar , for the 

Appellants. 

Mr. T. Narasimha Aiyar,gar (with him 
Messrs. 8. T. Srinivasa Qopalachariar and 
K. S. Ganesa Aiyar), for the Respondents. 

JUDGMENT.-A preliminary objection 
is taken by Mr. Narasimha Aiyangar that 
no second appeal lies as the compromise 
was recorded without protest and as sub¬ 
sequently a decree was passed in terms 
of the compromise. This objection should 
be overruled, as the very foundation of 
the compromise, namely, the authority to 

enter into it is impeached. 


Following A lyagiri Veerasalingam\. Kovvuri 
Basivireddi (1) we hold that the appeal is 
competent. 

The Courts below have held (hat the 
plaintiffs were bound by the compromise as 
the lakalat given by them to their Vakil 
expressly enabled him to enter into a com¬ 
promise. We do not think that the word 
aiasiamanal (if necessary) supports this 
conclusion. We understand the expression 
to mean that the Vakil is to do certain 
acts when and if the occasion arises. The 
acts themselves are subsequently enumerated. 
They are (a) to sign the petition for enter¬ 
ing into the compromise or for withdrawing 
the suit and to sign the final compromise 
petition to the Court. These two enumerated 
powers show that the plaintiff did not 
intend that the Vakil should have unlimit¬ 
ed powers to settle the claim of his clients. 

Mr. Narasimha Aiyangar contended that 
the ordinary power of the Vakil to enter 
into compromises and to withdraw suits in 
which he is engaged is inherent in him by 
the engagement and cites Justice Sadasiva 
Aiyer’s decision in Kolhpara Venkamma, in 
re (2) in support of this contention. In 
J'ogapati Mudaliar v. Ekambara Mudaliar (3) 
Subramania Aiyar and Henson, JJ. pointed 
out that the practice prevailing in England 
by which Counsel and Solicitor are clothed 
with extensive powers to agree to terms 
on behalf of the client should not be im¬ 
ported into this country. We are inclined 
to agree with this view. It is not the 
ordinary duty of an Advocate to negotiate 
terms, without reference to his client, with 
the opposite party. Such an action is cal¬ 
culated to place the praotitioner in a false 
position. We do not think it desirable 
that such a power should vest in him 
in the interests of the profession. From 
the point of view of the client, we think 
that it is not safe that he should be re¬ 
garded by engaging a Vakil to have given 
him authority to dispose of his rights in 
any way he chooses. Therefore we think 
that the general power claimed is not in 

(1) 25 Ind. Cas. 56; 27 M. L J. 173; 16 M. L. T 
125; 1 L. W. 541. 

(2) 17 Ind. Cas. 391; 23 M. L. J. 38'; 12 M L T 

348. * ‘ 

(3j 21 M. 274; 8 M. L. J. 40; 7 lud. Dec. (n. s ) 
550. ' 
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consonance with the highest ideals of the 
profession or of justice. For these reasons 
we think that a very strict interpretation 
should be placed upon vakalats containing 
powers of this kind. The learned Vakil 
quoted Mathews v. Munster (4) to show that 
Counsel was allowed to settle the amount 
of the damages awardable to his client. 
Lord Justice Bowen points out in that case 
that the client asked the Counsel to do 
the best he can in the case: such an in¬ 
herent authorisation might have justified 
the view taken in that case. It is pointed 
out by all the Lords Justices that the 
Court has plenary powers in any case to 
enquire into the justness or bona fides of the 
settlement reported to it. In this country 
such a power should be exercised by the 
Court even more largely than in England. 
It is for that reason that the intermediate 
stage of recording the compromise is in¬ 
troduced in the Code. We are afraid that 
Courts seldom appreciate the significance 
of this provision. At any rate, we are 
satisfied that in this case, the importance 
and necessity of recording the compromise 
was not realised by the Subordinate Judge. 

We must hold that there has not been 
a sufficient enquiry into the question whether 
the compromise was authorised by the. 
appellants, especially as we hold that the 
vakalat does not give authority to the 
Vakil to enter into the compromise without, 
reference to his clients. 

We must set aside the decrees of the Court 
below and remand the case to the Court of 
first instance for ascertaining whether the 
compromise is binding on the plaintiffs. 
If he comes to the conclusion that it is 
not binding, he must proceed to dispose 
of the case in the usual way. Costs will abide 
the result. 

Appeal allowed; Case sent back , 

V. R. P. 

(4) (1888) 20 Q. B. D. 141; 57 L. J. Q. B. 49; 57 
L. T. 922; 36 VV. R. 178; 52 J. P. 260. 
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CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2608 of 

1912. 

July 9, 1917. 

Present :—Mr. Justice N. R. Chatterjea 
and Mr. Justice Richardson. 

ALI MEA AND ANOTHER—DEFENDANTS— 

Appellants 

versus 

NANA GAZI —Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908^, 0. XXII , r. 4 
— Appeal — Death of sole respondent — Heirs , some , 
brought on record, effect of—Abatement of appeal. 

A suit for recovery of rent having been decreed, 
the defendants-tenants appealed. During, the pen¬ 
dency of the appeal the respondent died and only 
some of his heirs were substituted, and others, who 
were minors, were given up with the result that 
the appeal as against them was dismissed: 

Held , that the appeal, as against the substituted 
heirs, could not proceed, as on the death of the 
sole plaintiff-respondent, his rights as landlord de¬ 
volved on his heirs as a whole, so that the decree 
( ( which was passed in favour of the plaintiff could 
not be split up by allowing it to stand in favour of 
some of the heirs and setting it aside as against 
the others, [p. 431, col. 2.] 


Appeal against the decree of the Officiating 
Subordinate Judge, Chittagong, dated the 
18th May 1912, modifying that oftheMunsif, 
second Court, Patiya, dated the 14th Septem¬ 
ber 1911. 


FACTS of the case are briefly as follows:—- 

The defendant was the appellant in this 
case, and the appeal arise out of a suit for 
rent. The plaintiff Nana Gazi brought this 

suit fur rent against the defendant-appellant, 
and the suit was dismissed by the Court o£ 
First Instance. Then on appeal, the lower ; 
Appellate Court reversed the decision of 
the Munsif and decreed the appeal. The de¬ 
fendant then preferred this second appeal to 
the High Court. During the pendency of 
the appeal Nana Ghazi (the plaintiff) died 
leaving several heirs, out of whom some 
are minors. The appellant then substituted 
the adult heirs of the deceased plaintiff- 
respondent leaving out his minor heirs, that 
is, only some of his heirs were brought on 
the record and the others were left out. 

Mr. U. N. Sen Gupta (with him Babu 
Probodh Kumar Das), for the Respondent.-— 
This appeal cannot proceed. It has abate 
inasmuch as all the heirs of the deceased 
respondent have not been brought on t e 
record. There can be no doubt that as 
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against those heirs who have not been 
brought on the record in place of the 
deceased respondent this appeal has 
abated. The question then arises whether 
the appeal can proceed as against those of 
the heirs who have been brought on the 
record. I submit, it cannot, inasmuch 
as the whole appeal has abated. Under 
section 188 of the Bengal Tenancy Act the 
joint landlords must exercise their rights 
jointly; the right is a joint right and it can¬ 
not be split up in this way at the instance of 
the tenant. So far as the liability of the 
tenants is concerned the liability is joint and 
several, but so far as the right of the land¬ 
lord is concerned the right is a joint right. 
If the appeal succeeds the whole tiling will 
lead to absurdity. See Raj Chunder Sen v. 
Ganga Da8 Seal { 1), Hem Kunw.r v. Amba 
Prasad (2), Joy Gobind Laha v. Monmotha 
Nath Bauerji (i*). 

Babu Tarakeswar M it ter for Babu D. L. 
Kastgir 9 for the Appellants.—Though the 
landlords have got a joint right, every 
individual landlord can sue the tenant 
making the other landlords parties to the suit. 

[Chatterjea, J.— The question is when the 
landlord-respondent dies and a joint right 
devolves upon his heirs, can the appeal 
proceed when only some of his heirs are 
brought on the record and the others are not 
brought?] 

The appeal as against those who have 
been brought on the record cannot abate, 
because an individual heir of the original 
landlord can sue for rent for his own share. 

Mr. U. N. Sen Gupta , for the Respondent.— 
Unless the heirs separate their right by parti¬ 
tion or separation, the right continues to be a 
joint right and it cannot be severed at the 
instance of the tenant. See Rajnorain Mitter 
V. Ekadasi Bag (4). 

JUDGMENT.—The suit out of which this 
appeal arises, was one for recovery of rent 
and was brought by one Nana bazi. The 
suit was decreed by the lower Appellate 
Court in favour of Nana Gazi (the plaintiff) 
and the defendant has preferred the second 
appeal. 

(1) 31 I. A. 71; 31 C. 4S7; 8 C. W. N. 442; 1 A. L. 
J. 145; 14 M. L. J. 147; 8 Sar. P. C. J. 623 (P. C.). 

(2) 22 A. 430; A. W. N. (1900) 136; 9 Ind. Dec. 
(n. b.) 1324. 

(3) 33 C. 580. 

(4) 27 C. 479; 4 C. W. N, 494; 14 lnd. Dec. (n. s.) 
316 
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During the pendency of the appeal in this 
Court, the sole plaintiff-respondent died and 
an application was made for substitution of 
bis representatives. Some of them were 
minors and they were given up on behalf of 
the appellant, the result being that some 
only of the heirs of the deceased plaintiff 
were substituted and the appeal was dismissed 
as against the minor heirs. 

A preliminary objection has been taken at 
the hearing of the appeal that the appeal, as 
now constituted, cannot proceed. We think 
that this objection must prevail. 

Nana Gazi was the sole plaintiff respond¬ 
ent; and his rights as landlord devolved, on 
his death, on his heirs as a whole. The 
decree which was passed in favour of the 
plaintiff cannot be split up; that is, it cannot 
be allowed to stand in favour of some of the 
heirs and set aside as against the others. 
The heirs constitute one body and they should 
all have been substituted in order that the 
plaintiff’s interests might be fully represented 
in the appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal k kom Original Decree No. 512 

of 1915. 

July 4, 1917. 

Present : - Mr. Justice Fletcher and 
Mr. Justice Newbould. 

SHIBA PRASAD ROY CHOWDHURY_ 

Pl untiff—Appellant 

versus 

S \ MARENDRA NATH BOSE and others 
— Defendants—Respondents. 

Evidence Act (/ of 1872), 5. 92— Written correspond - 
cncc varying rent payable under registered lease 

whether admissible in evidence—Rent suit _ Right of 

party to rectify registered lease , whether can be gone 
into—Bengal Tenancy Act (VIII B C. of 18851, s. 61 
— Crider, lessee of tenant , whether authorised to deposit 
rent. 

The plaintiff held a permanent lease from the 
Government, which lie sublet to the defendants by 
a registered document. In both the lease and the 
under-lease there was an undertaking on the part 
of the tenants to reclaim the land. The reclama¬ 
tion not having taken place in accordance with the 
terms of the lease, Government served notice upon 

the plaintiff to quit and threatened to re-enter. On 
this correspondence ensued between the plaintiff 
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and the mider-lessecs, defendants, with the result 
that the defendants agreed that if the plaintiif 
would obtain a fresh lease in place of the original 
lease, which the Government claimed to ha\c foi- 
feited, the rent payable bv the defendants under 
the under-lease should be enhanced by a corres¬ 
ponding amount to that which the plaintiffs would 
become liable to pay t > Government; and in pursu¬ 
ance of that agreement the plaintiff received from 
the Government a fresh lease on more onerous 
terms than those on which the land was held origi¬ 
nally bv him. In a suit by the plaintiff to recover 
rent, not as provided for by the registered under¬ 
lease, but at tee rate as varied by the correspondence 

that took place between the parties: 

Held, (i) that the plaintiff could not recover 
more rent than what was agreed to be paid under 
ithe registered under-lease, as the terms of that 
[document could not be contradicted or varied by 
I subsequent correspondence which was not registered, 

I even though by th it correspondence a binding agree- 
I mout may have been made between the parties for 
1 altering the rent payable under the registered sub- 
* lease; [p. 434. col. 2 ] 

t‘2» that any case that the plaintiff might have tor 
altering or rectifying the terms of the original re¬ 
gistered under-lease in a properly constituted suit, 
ou the ground that the correspondence had giveu 
rise to a binding agreement which ought to be 
enforced in a Court of Lquity, could not be gone 
into in the suit a* it \va=» an ordinary suit for 
rent. [p. 434, col. 2.1 

In an ordinary suit for arrears of rent for parti¬ 
cular years, the rights of the parties must be govern¬ 
ed by the terms of the registered document creat¬ 
ing the lease, until those terms are varied by another 
registered document or by a judicial decision, [p. 434, 

col. 2.] . 

Under-tenants who have been directed in their 

under-lease to keep down and pay the rent pa} able 

by their lessor to his superior landlord are persons 

authorised to make deposit of that rent under seel ion 

61 of the Bengal Tenancy Act [p. 435, col. l.J 

Appeal agaist the decree of the Subordinate 
Judge, Khulna, dated the 13th Septem¬ 
ber 1915. 

FACTS of the case appear from the judg¬ 
ment. 

Dr. Vivarka Nath Mitter (with him Babu 
Hit Lai Guha ), for the Appellant.—The 
learned Subordinate Judge is wrong in 
disallowing additional impositions and 
damages to the plaintiff. The plaintiff-ap¬ 
pellant is entitled to the additional imposi¬ 
tion for the following reasons: — 

(1) By the terms of paragraph 3 of the 
lt.buliyat dated 1901.^ The stipulation in the 
hibuliyat runs thus: “Besides the stipulated 
rent we shall separately pay like the instal¬ 
ment of rent the customary road and public 
work cesses and any new assessment or tax 
that may in future be imposed by Government 
as well as the arnouut of dak cess that 


may be fixed year by year,” Paragraph 4 
of the kabuliyat also provides: ‘ We would 
make the remaining moiety of the area fit 
for production of crops within 1315 B. S. 
by constructing embankments; on failure of 
which you will be able to take khas 
possession” of the entire area mentioned in 
the kabuliyat. So the rent payable by the 
defendants under the lease should be 
enhanced to a corresponding amount to that 
which the plaintiff had become liable to pay 
to the Government. 

(2) By the promise made by the defend¬ 
ants which was properly admissible in 
evidence, the plaintiff is entitled to recover 
rent, not as provided for by the registered 
document which was granted in 1901, but 
at the rate as varied by the correspondence 
that had taken place between the plaintiff 
and the defendants Nos. 1 and 2. The 
learned Subordinate Judge is wrong in hold¬ 
ing that to give effect to the correspondence 
and the subsequent promise made by the 
defendants would be to allow the terms of a 
registered instrument to be varied by an 
unregistered writing. I rely on Lull Jha 
v. Negroo (1). The cases relied on by the 
lower Court are distinguishable and have 
no bearing on the facts and circumstances 

of this case. 

[Fletcher, J.—Your contention is that 
you are entitled to base your claim on the 

subsequent arrangement.] 

Yes. I rely on the contract subsequent¬ 
ly made by the parties, which is enforce- 


of the ganit 


for the pay-. 


Fletcher, J.—The terms 
se do not cover your olaim.J 
die original lease provides 
nt of additional impositions. 

Fletcher, J.— How can the defendant 
' 3, who is merely a purchaser without 
f notice of this correspondence, be made 

ble for the new impositions?] 

[ say, he had notice; at least, he is 
und by the doctrine of constructive notice. 
[Fletcher, J.-Tou may get a persona^ 
jree as against defendants Nos. 1 and 2 who 
ve you the letters, but you can have no 
ief in respect of additional rent in this 

against defendant No. 3.] , 

It would be useless for me to take a 

rsonal decree. 

1) 7 C. 7 L7j 3 lud. Dec. (x. s ) 1WSJ. 
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[Fletehek, J.—Of course, you are entitled 
to some relief inasmuch as you acted on 
the representation of the defendants Nos. 1 
and 2, but you cinmt get any in this rent 
suit. You can have your relief in a suit for 
specific performance.] 

That suit may be out of time. 

[Newbould, J.—Section 14 of the Limita¬ 
tion Act would apply to your case.] 

The case is a very hard one. The plaintiff 
has performed his part of the agreement 
by obtaining a new lease at an enhanced 
rental, and he did this at tli9 instance of the 
defendants Nos. 1 and 2 and the defendants 
have undoubtedly been benefited by that. 
Your Lordships should consider the loss 
which the defendants would have suffered 
if the plaintiff had not made the new 
settlement with the Government. 

[Fletcher, J. — Your remedy lies in a 
properly constituted suit on that ground 
and not in a suit for the recovery of rent. 
You cannot get those matters decided in 
a rent suit.] 

I would ask your Lordships to remand 
the case for a proper decision of all the 
essential issues raised in the defence. 

[Fletcher, J. — That would be converting 
a rent suit into a suit for specific per¬ 
formance of a contract. In this suit the rights 
and obligations of the parties are to be 
decided on the basis of the registered 
document.] 

1 rely on Mahomed Musa v. Aghore Kumar 
(2), Lakshmi Venkayyannna v. \enkatanara- 

simha (3). 

Then, the learned Subordinate Judge has 
allowed neither damages nor interest on the 
arrears of rent. He ought to have allowed 
either damages or interest. 

Babu Sarat Chandra Roy Choudhury (with 
him Babas Bhudeb Chandra Roy and Shib 
Chandra Palit ), for the Respondents, was not 
called upon. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 

plaintiff to recover rent in respect of oertam 

(2) 28 Ind. Caa. 930; 42 I A. 1; 42 C. 801; 19 C. W. 
N. 250; 13 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 
21 C. h. J. 231; 28 M. L. J. 543; 17 Bom. L. It. 420; 
(1915) M. W. N. 621 (P. C.). 

(3) 34 Ind. Cas. 921; 20 C. \V. N. 1034; 14 A. L. J. 
797; 31 M. L. J. 58; (1916) 2 M. W. N. 21; 20 Nl. L. T. 
137; 4 L. W. 53; 18 Horn. L. It. 651; 39 VI. 50J; 24 C. 
L J. 279 (P. C.). 


lands in the Sunderbunds held under a 
lease by the defendants. The plaintiff 
claims as the landlord. The case made 
out is this: The plaintiff’s predecessor 
obtained a lease from the Government for 
99 years. That predecessor was named 
McDougall. McD-mgaU’s interest passed to 
the plaintiff’s father and his co-sharers. 
Owing to certain amicable partition pro¬ 
ceedings that took place between the 
members of the plaintiff’s family, the 
Sunderbunds property had fallen to the lot 
of the plaintiff. The plaintiff’s title is 
not in contest. Prior to this amicable parti¬ 
tion, certain portion of the land which 
was covered by the lease from the Govern¬ 
ment to McDougall was on the 31st July 
1901 sublet by the plaintiff’s mother and the 
other co-sharers belonging to the plaintiff’s 
family in permanent lease to Jiwan Krishna 
Ghose and others, the area leased out being 
4,000 bighas. Then followed a resumption 
by the Government of a certain portion of 
the land and this land was settled with the 

plaintiff on the 13th April 1903. It is not 

disputed that that was within the powers of 
the Government. Then the original de¬ 
fendant No. 1 purchased the property 
comprised in and demised by the under-lease 

of the 31st July 1901 and the defendant 
No. 1 entered into a direct obligation with 
his landlord undertaking to perform the 
obligation of reclaiming the land, which 
was a term not only contained in the 
lease as held from the Government but 
also in the sub-lease as held from the 
plaintiff’s predecessors. Then, troubles seem 
to have arisen with the Government on the 
ground that the reclamation was not taking 
place in accordance with the terms of the 
lease and the Government served certain 
notices and threatened to re-enter. The 
plaintiff’s case is that certain correspondence 
then ensued between him and the defendants 
Nos. 1 and 2 and owing to certain arrange¬ 
ments entered into, the defendants Nos, 1 
and 2 agreed with the plaintiff that, if the 
plaintiff would approach the Government 
and obtain a fresh lease in place of the 
original lease which the Government claim¬ 
ed to have forfeited, the rent payable by 
the defendants Nos. 1 and 2 under the 
under lease should be enhanced to a corres¬ 
ponding amount to that which the plaintiff 
had become liable to pay to the Govern- 
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ment, and in pursuance of that, the plaint¬ 
iff says that he did, in fact, approach the 
Government and received from them a 
fresh lease on more onerous terms than 
those on which the land was held original¬ 
ly by the plaintiff. The plaintiff, there¬ 
fore, sued in this suit to recover rent, not a 9 
provided for by the registered document 
which was granted on the 31st July 1901, 
but at the rate as varied by the correspondence 
that had taken place between the plaintiff and 
the defendants Nos. 1 and 2. The defendant 
No. 3 has purchased the interest of the 
defendant No. 1 and whether he had notice 
of this arrangement contained in the corres¬ 
pondence has not been determined in this 
suit. No issue was raised on that point 
and the case must be determined solely 
on the materials that were before the 
learned Judge of the Court below. The view 
that the learned Judge of the Court below 
took was this:—This was a suit for rent, 
an ordinary money suit to recover the 
money agreed to be paid under a registered 
deed. That being so, the learned Judge said 
that he was prohibited by the law from 
allowing the terms of the registered instru¬ 
ment to be contradicted or varied by any 
unregistered writing and this correspondence 
which the plaintiff wished to give in 
evidence was not, under the terms of the 
law, admissible for the purpose of con¬ 
tradicting or varying the terras of the regis¬ 
tered lease on the ground that the CDrres- 
pondence had not been registered. Stated 
broadly, that proposition is accurate. Dr. 
Mitter has attempted to escape from the view 
taken by the learned Subordinate Judge 
on the ground that these sums were 
provided for by the original lease. I am 
quite clear that they were not. This 
arrangement could never have been within the 
contemplation of the parties when they exe¬ 
cuted the lease of the 31st July 1901. More¬ 
over I am clear that the covenant contained 
in the third clause of the kabuliyat (Exhibit 
3) does not refer to a variation of the fixed 
rent but it corresponds with what in England 
is known as the covenant to pay the outgo¬ 
ings, namely, the rates, taxes, assessments, 
impositions and the other outgoings 
payable in respect of the premises and 
imposed by the Government or some public 
authority. It dees ret apply to a sum 
payable between tke parties to the lease in 


respect of the land. That amount has 
already been dealt with by the covenant. 
If that is so, then the money is not 
payable under the lease, and, not being 
payable, this correspondence cannot be 
looked at in this suit for the purpose of 
seeing whether the plaintiff is, in fact, 
entitled to have the terms of the lease 
varied so as to entitle him to any 
larger sum than he has been awarded by 
the Judge under the registered lease. 
The plaintiff’s Vakil says that it is a hard 
case on the ground that, in fact, his 
client has performed his portion of the 
bargain contained in this correspondence 
by approaching the Government and obtain¬ 
ing a new lease at an increased rental and 
that, unless he had done so at the request 
of the defendants Nos. 1 and 2, they 
would have lost their interest in the large 
sum of money that they had spent in 
clearing and improving the property. But 
no such case has been set up in this 
suit. Any case that the plaintiff has for 
altering or rectifying the terms of the 
origiual lease in a properly constituted suit 
on the ground that it is a binding agree¬ 
ment and ought to be enforced in a Court 
of Equity cannot be gone into in this 
case. There are many issues which are 
not to be decided in this case including, 
of course, the position of the defendant 
No. 3, as to whether or not he had 
notice of this arrangement between the 
plaintiff and the defendants Nos. 1 and 2. 
Any right that the plaintiff has got to 
have that matter enforced, he can enforce 
in a properly constituted suit. All that 
we can say in this case is that it is an 
ordinary case brought to recover rent for 
particular years and the contract regulat¬ 
ing the rierhts of the parties is in a 
registered document, and that registered 
document must bind and govern those 
rights until varied by another registered 
document or by a judicial decision. That 

disposes of the main point. 

Then, a long—I should not say long but 
considerable—argument has been address¬ 
ed to us with reference to the learned 

Judge not having allowed interest in respect 
of the arrears of rent. The claim ma e 
in the plaint as regards this is shown in 
the schedule—a olaim for damages. The 
plaintiff has not told us what damages 
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he suffered by reason of being kept out 
of this rent for a comparatively short 
period, because he took the rent under 
protest, and it is difficult to see that a gentle¬ 
man in the position of the plaintiff could 
have suffered any damage in having 
received the sum under protest. He had 
the money in his pocket and 1 suppose 
that the only damage that he had suffered 
was that he had to keep that money in 
hard rupees so that if his protest was upheld, 
he would be in a position to repay that 
money. This is with regard to the rent 
of the years 1317 and 1318. With regard 
to the rent of the years 1319 and 1320, 
the money was deposited under section 61 of 
the Bengal Tenancy Act. A point has 
been raised as to whether the durgantidars 
were persons authorised to make the 
deposit. I am inclined to think that they 
were under their lease. The oral evidence in 
this case like other evidence in many cases 
in India is not very strong, but the docu- 
raentary evidence such as appears seems 
to show that the defendants Nos. 1 and 
2 when they let out this property in dur - 
ganti , made a direction to the durgantidars 
to keep down and pay the rent payable 
to the plaintiff and that direction apparent¬ 
ly, according to the terms of the Jcabuliyats , 
had been acted on by the durgantidars. 
There is ample evidence to show that it 
has been acted on, although Dr. Mitter 
says that the chittas do not show that 
payment was made on behalf of the 
principals of the durgantidars. One of them 1 
think clearly does show. But, after all, 
this is a case for damages. No par¬ 
ticulars of the damage have been given 
and the learned Judge of the Court below 
did not see fit to exercise his discretion to give 
damages. What are the grounds shown to 
us on which we should say that the learned 
Subordinate Judge was wrong in the exercise 
of his discretion in declining to award to the 
plaintiff any damages? That the plaintiff 
has really suffered any damage in money or 
value seems to me impossible. 1 he only 
damage he has suffered is that the money 
was paid into Court by the durgantidars , who 
are not tenants within the meaning of sec¬ 
tion 61 of the Bengal Tenancy Act. Of 
course, the plaintiff may have his own views 
as to who is the person described as tenant 
in sections 61 and 62. But obviously this 


is not a matter that is capable of being 
appraised in money value. The plaintiff lias 
given no particulars of the damage suffered 
by him. We have no materials on which 
we can set aside the exercise by the learned 
Subordinate Judge of the Primary Court of 
his discretion declining to award to the 
plaintiff any damage with respect to the 

rent due for the years 1319 and 1320. 1 

see no reason in this case to interfere with 
the judgment of the learned Judge of the 
Primary Court. Any rights that the plaint¬ 
iff ha>s, he must enforce in a proper suit to 
rectify the registered lease under which the 
present defendants Nos. 2 and 3 now hold 
the property. The present appeal fails and 
must be dismissed with costs. The defend¬ 
ant No. 3, who alone has been represented 
in this Court save and except the minors 
represented by the Deputy Registrar, n\ ill be 
entitled to the costs. We assess the hearing 
fee at one hundred rupees. 

Newbould, J.— 1 agree. 

Appeal dismissed , 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 82 of 1915. 

April 17, 1917. 

Present '.— Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lai, A. J. C. 
SHAHRUKH RUQAIYA BEG AM— 
Defendant No. 1—Appellant 

versus 

SHEO PRASAD, dead, and after ins »eath 
Musammat BATASHA and others— 


Plaintiffs—Respondents. 

Pardanashin lady, deed executed by-Burden of 
pro*/ — Proof, nature of—Transfer, enforcement of, suit 
for— Consideration money, whether can be recovered as 
damages— Transfer of Property Act (IV of 1882), s. 6 (e) 
— Damages, right to sue for, transfer of. 


In order to charge a pardanashin woman upon an 
instrument or power purporting to have been 
executed by her, it is requisite that the person relying 
on such a document should give satisfactory and 
conclusive evidence that it was not only executed 
hut toyind understood by, her, [p. 440, 

Where a transferee brings a suit to enforce the 
transfer, he is not entitled to recover in that suit 
the consideration money as damages, in case the 
transfer is found to be such as cannot be enforced 
under the law. [p. 44L, col. 2.] 
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A mere right to sue for damages cannot be trans¬ 
ferred under the provisions of section 6 (c) of the 
Transfer of Property Act. [p. 445, col. 2.] 

Appeal from the decree of the Subordi¬ 
nate Judge, Lucknow, dated the 3rd Septem¬ 
ber 1915. 

The Hon’ble Syed Wazir Hasan , Syed 
Zahur Ahmad and Pandit Brij Nath Shargha , 
for the Appellant. 

Babus Bisheshwar Nath Srivastava and 
Prabhat Chandra Gupta , Syed Ali Mohammad , 
Syed Muslaja Husain and Syed Moazziz 
Husain t for the Respondents. 

JUDGMENT. 

Stgart, A. J. C.—The following are the 
facts. The late Prince Suleman Qadr was 
a member of the ex-royal family of Oudh. 
He died at Lucknow in 1910. At some 
time prior to the annexation he married 
a lady of the name of Shahrukh Ruqaiya 
Begam, the defendant-appellant here. He 
married a second wife Mehdi Begam in 
1S71. In 1886 the Prince and Mehdi 
Begam became estranged, and Mehdi Be- 
gam instituted on 2nd August 1887 a suit 
for dower against her husband. Mehdi 
Begam’s dower had been nominally fixed 
at ten lacs of rupees—a sum considerably 
in excess of the total property possessed 
by her husband. The District Judge fixed 
the dower in accordance with the provisions 
of the Oudh Laws Act at Rs. 25,000 and 
gave Mehdi Begam a decree for that amount 
on 28th March 1888. An appeal was pre¬ 
ferred by Mehdi Begam to the Court of 
the Judicial Commissioner. The Judicial 
Commissioner’s Court by a judgment dated 
the 11th June 1889 increased the amount 
awarded. Prince Suleman Qadr appealed 
to their Lordships of the Privy Council, 
who by their decision of 8th July 1893 
restored the decree of the District Judge. 
The case is reported as Suleman Kadr v. 
Mehdi Begum Surrey a Baliu (1). On 19th 
September 1887, that is to say, after Mehdi 
Begam had instituted her suit but before the 
District Judge had delivered judgment, an 
application was made in the Court of the 
District Registrar of Lucknow to register a 
deed purporting to have been executed by 
Nawab Shahrukh Ruqaiya Begam, defendant- 
appellant, in favour of her son-in-law Jafar 

(1) 21 C. 135; 20 I. A. 144; 17 Ind. Jur. 535; 6 Sar. 
P. C. J. 347; Rafique and Jackson’s P. C. No. 132; 10 
Ind. Dec. (x. s.) 722. 


Ali Khan, who is married to her daughter 
Qudsia Begam. This deed was registered 
on 20th September 1887 at the residence 
of Jafar Ali Khan. At this stage of the 
judgment it will be well not to specify 
the terms of this deed too exactly. It 
purported to give Jafar Ali Khan certain 
rights in the dower of his mother-in-law 
for certain considerations. Jt3 exact nature 
will be discussed later. After the execu¬ 
tion of this deed no action of any kind 
was taken by the defendant-appellant or by 
Jafar Ali Khan towards obtaining satisfac¬ 
tion of the dower due to the defendant- 
appellant. Twenty-three years passed. Prince 
Suleman Qadr died. No dower had up to 
that time been received by the defendant- 
appellant or by any person on her behalf. 
After the death of the Prince his proper¬ 
ty was taken possession of by his wife the 
defendant-appellant, her daughter Nawab 
Qudsia Begam the wife Of Jafar Ali Khan, 
and the Prince’s son Nawab Humayun 
Qddr from Musammat Afzal Khanam. It 
appears that for some years prior to the 
Prince’s death Jafar Ali Khan and Qudsia 
Begam had owing to domestic estrange¬ 
ments been living separately. We under¬ 
stand that they are not yet reconciled. On 
29th November 1910 Nawab Qudsia Begam 
instituted a suit against her mother and 
her step-brother Humayun Qadr in the Court 
of the Subordinate Judge of Lucknow. She 
alleged that she, her mother and her step¬ 
brother were in joint possession of the 
Prince’s property, and asked that the Court 
should administer the property or partition 
it. She admitted her mother’s possession. 
Her mother in her written statement agreed 
that Qudsia Begam, Humayun Qadr and 
herself were in joint possession of the estate 
and asserted that, as far as she was con¬ 
cerned, she was in possession partly under 
her rights as her deceased husband’s heir, 
and partly in satisfaction of her claim for 
dower. It is to be observed that on her 
allegations she had been admitted into pos¬ 
session on her husband’s death in satisfac¬ 
tion of the amount due to her by way of 
dower in addition to her other claims against 
the estate. Nawab Humayum Qadr did 
not challenge the assertion of the defend¬ 
ant-appellant. Two other parties were sub¬ 
sequently joined—a lady of the name of 
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Sarwat Mahal and her son Prince Mirza 
Snraiya Qadr. Sarwat Mahal asserted that 
she was a mutai wife of the Prince. Th^se 
two latter parties contested the claim of 
the defendant appellant Shahrukh Ruqaiya 

Begara, on an allegation that the defendant- 

appellant was not legally married to the 
Prince. They did not suggest that, if she 

was legally married to the Prince, she was 
not entitled to dower. The hearing of the 
case was transferred to the Court of the 
District Judge of Lucknow. His decision 
is dated the 28th March 1912. He found 
that the defendant-appellant was the legally 
married wife of the Prince, that Qudsia 
Begam and Humayun Qadr were legitimate, 
that Sarwat Mahal was married to the 
Prince by the mutai form and he divided 

the property among the parties according 
to his findings. He awarded to the defend¬ 
ant-appellant the sum of a lac ° f . r “Pf® 8 
as dower. From the way in which his 
judgment is written it might appear at 
first sight that the defendant-appellant had 
claimed dower as a debt due from the 
estate. An examination of the 
will show that this was not so. one did 
not claim it as a debt. She said she was 
in joint possession of the property left by 
the Prince, and that if a partition took 
place the amount of her dower should be 
decided and apportioned off. Her case was 
that she was in possession of the proper¬ 
ty in satisfaction of her dower from the 
beginning, not that, her claim having re- 
mained unsatisfied, it was necessary for 
her to sue for dower. It is to be observed has 
she neither claimed a specihed amount of 
dower, nor did she pay Court-fee on such a 
claim. An appeal was filed against this deci¬ 
sion of the learned District Judge of Lucknow 

to the Court of the Judicial Commissioner On 
28th November 1913 Jafar All Khan applied 
to be declared an insolvent in the Court 
of the District Judge of Luokncw In the 
first statement of his assets he said nothing 
about any claim to the dower of the defend, 
ant appellant, but in a subsequent list he 
entered such a claim as an asset. He 
asserted title through the deed which was 
registered on 20th September 18b7, but he 
Hid not file the deed. He alleged that 
he had lost it. He tiled a oopy of ihe deed 
obtained from the registration office by him 


some years before. The appeal to the Court 
of the Judicial Commissioner in the ad¬ 
ministration suit was dismissed on 16th 
April 1914. The decision is reported as 
Suraiya Qadr v. Qudsia Begam (2). Jafar 
Ali Khan had been in the meantime ad¬ 
judicated an insolvent. On 26th April 1914 
his rights under the deed registered On 20th 
September 1887 were sold to a certain Sheo 
Prasad by the District Judge in the insolvency 
proceedings. A certain Saiyid Mir Jan 
was also stated to be a vendee. A con¬ 
veyance of these rights was executed by 
the Receiver in favour of Sheo Prasad 
and Saiyid Mir Jan on 6th May 1914, 
They purchased these rights for Rs 825. 

On 22nd May 1914 Shec Prasad 

and Saiyid Mir Jan instituted a suit 
against the defendant-appellant and the 
Receiver for a three-eighths share in the 
defendant-appellant’s dower in the Court of 
the Subordinate Judge of Lucknow. The 
defendant-appellant replied that she had 
knowledge of the existence of the deed of 
1887 but that she had never transferred her 
right to dower to Jafar Ali Khan and 
that the whole transaction had been fictitious 
and collusive. The story that she told in 
her written statement was as follows. She 
said that when Mehdi Begam had instituted 
a suit for dower against her late husband, 
her late husband considered that it 
would be an advantage, if the defendant- 
appellant instituted another suit for dower 
against himself. His view was that if 
the defendant appellant, whose dower had 
been fixed at 25 lacs of rupees, was to 
bring a suit for her dower, the Court, 
that was trying Mehdi Begam’s case, 
would reduce the amount of the latter’s 
dower proportionately. That lady’s dower 
as has been stated before was fixed 
at ten lacs. The suit intended to be 
brought by the defendant-appellant was 
to be fictitious and collusive. Whatever 
decree she might have obtained would 
not have been realized. In order to avoid 
the suspicion (which oii the facts would 
have been thoroughly justified) that the 
suit was fiotitious and collusive and brought 
in pursuance of a conspiracy to deprive 
Mehdi Begam of a portion of her rights, 
the late Prince, according to the story, 

(2) 24 Ird Cas. C43; I 0. L, J. 281. 
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thought that it would look better, if the 
defendant-appellant did not bring a suit 
by herself, or ostensibly with her own 
money. So he directed that she should 
make Jafar Ali Khan a co-plaintiff to 
this suit and execute a fictitious deed in 
favour of Jafar Ali Khan, under the terms 
of which it would appear that Jafar Ali 
Khan was financing the defendant-appel¬ 
lant’s suit, although as a matter of fact 
he was advancing nothing. The defendant- 
appellant asserted that the deed was executed 
accordingly, that no consideration changed 
hands, and that she was unaware of what 
the deed contained, as it had never been 
explained to her, and she did not under¬ 
stand it. She asserted this much, however, 
definitely and clearly that the whole transac¬ 
tion was a paper transaction, that no money 
passed, and that nothing was transferred. 
She further asserted that her husband subse¬ 
quently said that it was not necessary to bring 
such a suit and that nothing was done accord¬ 
ingly, and that Jafar Ali Khan returned the 
deed which had been torn up. In the course 
of the proceedings before the Subordinate 
Judge the defendant-appellant produced no 
evidence. She did not go into the witness 
box, and she made no attempt to sub¬ 
stantiate the allegations which she had 
made in her written statement. The learned 
Subordinate Judge, in view of her omission 
to support her story and other cir¬ 
cumstances, decreed the plaintiffs’ suit and 
awarded them three-eighths of rupees 
which had come into the hands of the 
defendant-appellant under the decree of 
the District Judge. The present appeal 
is preferred. 

I first proceed to examine the document 
upon which the claim is based. This 
document is written in Urdu. It is loosely 
worded and in many places is difficult to 
understand, not so much because the 
language is difficult in itself (although it 
is unnecessarily high-flown and pedantic) 
but because the grammar is bad and the 
drafting is slovenly. If this document 
were a genuine recital of what had 
occurred between the parties, it would 
remain a difficult document to interpret. 
It commences by stating that the lady 
was in need of instituting a suit for her 
dower-debt, because her husband’s second 


wife had brought a suit for her dower-debt, 
and that not toeing in a position to arrange for 
the expenses, she has taken Rs. 7,000 from 
Jafar Ali Khan for the expenses of the 
suit and other expenses, and in consideration 
of the receipt of that amount is transferring 
to him by sale her rights in respect of 
three-eighths of the amount due to her 
for dower on the following conditions. The 
conditions are that Jafar Ali Khan should 
pay her Rs. 3,000 in cash and hand over 
to her promissory notes for Rs. 4,000 
endorsed in her favour, that, as the amount 
of dower-debt awarded to the lady at 
marriage is excessive. Jafar Ali Khan and 
she should fix the amount of ' dower-debt 
for which they propose to sue, that she 
should join Jafar Ali Khan as a plaintiff, 
that she should not without his oonsent 
compromise or withdraw her claim, and 
that once the Court has passed a decree 
Jafar Ali Khan should be either entered as a 
decree-holder or should be paid his share of 
the money obtained through the C urt by 
her. The object of drafting the deed in 
the way in which it has been drafted is 
not clear from the document itself. The 
plaintiffs-respondents contest that the deed 
was an out and out transfer of a share in 
the defendant-appellant’s dower. If such be 
the case, it was unnecessary to enter the 
greater part of the conditions. It would 
have been sufficient if the executant had 
said, ‘l have received Rs. 7,000 and in 
consideration of that Rs. 7,000 transfer 
three-eighths of the rights of my dower.” 
It was not necessary to say anything more. 
Instead of saying this, the draftsman has 
dwelt in more than one place on the con¬ 
tingency of a suit being brought to obtain 
this dower, and the exact status of Jafar 
Ali Khan as plaintiff in the suit. While 
entering into the question, he does not 
conclude it. Various details are left out. 
To show the slovenliness of the drafting—in 
one place it is said that the lady has 
already received Rs. 7,000 and a few lines 
later it is said that she is still to receive 
it. The learned Counsel on both sides have 
argued with great ability as to the meaning 
of the words of the deed itself. On the 
one side it is argued that it is an out and 
out transfer with conditions attached. On 
the other side it is argued that the deed 


INDIAN CASES, 


439 


Vol. XLI] 

SHAHRUXH RUQUYA BEGAM V. SREO PRASAD. 

contains nothing more than an agreement 
to bring a certain suit and divide the pro¬ 
ceeds, if any, in a particular manner, and 
each Counsel has been able to put forward 
a very plausible argument in support of the 
view for which he was contending. The 
defendant-appellant is illiterate. Although 
she is a member of the ex-royal family, she 
is unable to read or write. We have not 
the original deed before us but from the 
copy it appears that the deed was executed 
by the affixing of a seal, and that that 
seal was not affixed by the defendant- 
appellant herself but by some person pur¬ 
porting to act on her behalf. If the in¬ 
terpretation of this deed presents such 
difficulties that two antagonistic views can 
be supported by reasonable argument, what 
was the prospect of this illiterate parda- 
nothin lady of nearly 50 years of age, (for 
that was her age at the time that the deed 
was executed) who is not shown to have 
had experience of business transactions, 
realizing to what she was committing herself 
when she permitted her seal to he affixed 
to the document? So much for the deed 

itself. 


I now come to the circumstances of its 
execution. The defendant-appellant resided 
during the period when the deed was exe¬ 
cuted with her husband in a house in 
Lucknow. For the purpose of the execution 
of this deed she went to the house of Jafar 
Ali Khan and her daughter, and the persons 
surrounding her at the time that the deed 
was executed were all connections of Jafar 
Ali Khan. There was no man near the 
lady whose interests were not the interests 
of Jafar Ali Khan. There was no man in 
a position to give her independent advice. 
The deed shows that its contents were read 
over to the executant by one Saiyid Ahul 
Hasan Khan. The lady’s seal was affixed 
by Sadiq Ali Khan. The witnesses ^were 
Qudsia Begain, Muhammad Ali Khan, 
Mohsin Ali Khan, and Kazim Ali Khan. 
Who were these people? Saiyid Abul Hasan 
Khan who read over the contents to the 
lady was the general agent of Jafar Ali 
Khan. Sadiq Ali Khan who affixed the 
seal is mairied to Jafar Ali Khan’s sister. 
(Judsia Begam one cf the witnesses is the 
wife of Jafar Ali Khan though daughter 
pf the lady. She was, of course, also parda- 


nashin. Muhammad Ali Khan another 
witness is the brother of Jafar All Khan. 
Mohsin Ali Khan another witnesses the 
son of Muhammad Ali Khan, Kazim All 
Khan the fourth witness is married to 
Muhammad Ali Khan’s daughter. The 
registration was conducted in a legal manner 
but in a manner which was not likely to 
elicit the exact comprehension by the lady 
of the terms of the deed. As the executant 
was a pardanashin lady of high family, the 
registration did not take place at the re¬ 
gistration office but at Jafar Ali Khan s 
house. The Registrar did not himself register 
the document. A certain Muzaffar Husain 
the rfgistration record-keeper—a superior 
clerk—was sent to the house by the Registrar 
and he effected registration there. His 

endorsement is as follows: 

“The execution and completion of the 
deed and the receipt of the money entered 
therein were admitted from behind the 
parda by Nawab Shahrukh Ruqaiya Begam, 
the vendor, by giving a receipt for Rs. 3,000, 
bearing one anna stamp, to Nawab Jafar All 
Khan from behind the parda in my presence, 
and by receiving two Government pro¬ 
missory notes for Rs. 4,000 from the said 
Nawab. Her admission was to the effect, 
‘l received the money, and permitted Nawab 
Sadiq Ali Khan who is my brother to 
affix my seal.’” It does not appear that 
as a matter of fact Nawab Sadiq All 
Khan was her brother. He married Jafar 
Ali Khan’s sister. “The contents of th« 
deed were read over word for word . to 
the executant. The said vendee, having 
put down the word ‘sold’ on the said 
notes, in the presence of me, ^ the Com¬ 
missioner affixed the seal . The execut¬ 

ant further stated that on 17th September 
18S7 she received from the vendee, her 
sm in-law, the sum of Rs. 3,000.. 

for which she executed a separate receipt 
which she had made over to the vendee 
just now.” The registration is. witnessed 
by the additional witness Saiyid Abul 
Hasan Khan to whom reference has already 

been made. 

The learned Counsel for the respondents 
has laid great stress on the fact that the 
defendant-appellant has not gone into the 
witness-box to substantiate her own story. 
Her omission to do so has undoubtedly 
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considerably hampered her defence, but her 
learned Counsel has explained to my satis¬ 
faction that in the circumstances it would 
have been unreasonable to expect the de¬ 
fendant-appellant to give evidence in the 
matter. She is over eighty years of age. 
She put in a medical certificate to the effect 
that her health did not permit her to 
give evidence. That medical certificate 
purported to be signed by a lady doctor 
of high qualifications. It is true that the 
lady doctor in question did not prove the 
medical certificate. She was called as a 
witness. She offered to go into the wit¬ 
ness-box and prove the truth of that state¬ 
ment, but the plaintiffs objected to evidenoe 
being given on this point and the learned 
Subordinate Judge (for reasons which I 
am unable to follow) did not permit medical 
evidence to be taken. Apart from the defend¬ 
ant-appellant’s old age there was a good 
reason why she objected to give evidence 
in the case. She had been called as a 
witness in the administration suit, the pro¬ 
ceedings in which are before us. She was 
examined by a Commissioner in that case. 
She was kept giving evidence on the i6th 
August, the 17th August, the 21st August, 
the 22nd August, the 23rd August, the 
24th August, the 25th August, and the 26th 
August 1911. This was a fairly trying 
ordeal for an old lady nearly eighty. On 
• one or two occasions during this examin¬ 
ation she complained of weakness and illness. 

I find one note of the Commissioner recorded 
on the 25th August. The voice of the 
witness is very weak and she seems to be 
very uneasy with some pain. On being 
asked she states that since her bath this 
morning she has severe pain in her body 
about the ribs. She does not appear to be fit 
for cross-examination and, therefore, it is 
stopped till 3 p. m. with the consent of 
parties. ’ After this the learned Counsel 
who was cross-examining her continued to 
press her. Ir is to be noted that the greater 
part of his cross-examination could r.ot have 
elicit*d anything of value for the side on 
■whose behalf the cross-examination was be¬ 
ing made and the scandal was so great 
that the learned Judges, who composed the 
Bench of this Court that heard the appeal, 
have devoted a considerable portion of their 
judgment to deserved strictures on the 
conduct of some of the Counsel concerned. 


OASiUS. [1917 

They say, at page 289*: “We have before 
us a record of cross-examination of ladies 
extending over days— of vexatious and un¬ 
necessary questions directed not to the pur¬ 
poses which legitimate cross-examination 
is intended to serve, but rather to the rak¬ 
ing up of incidents of domestic history which 
could have no possible bearing either upon 
the merits of the case nr the credit of the 
witness—and reading the story of what went 
on from day to day, we are scarcely surprised to 
find that on one occasion at least the Commis¬ 
sioner had to record that one of the ladies 
fainted underthe stress of the ordeal to which 
she was being unnecessarily subjected. The 
Commissioner seems to have been unequal 
to the responsibility of controlling the 
cross-examination and the witnesses were 
badgered regardless of any limits of decorum. 
It is small wonder if ladies fail to display 
any alacrity in going into the witness- 
box while procedure of this kind is 
allowed and we must condemn in the most 
emphatic language the unworthy conduct 
of legal practitioners who conceive them¬ 
selves to be at liberty to transgress to 
whatever extent they please the legiti¬ 
mate confines of the right of cross-exami¬ 
nation.” In these circumstances it is not 
surprising that the defendant appellant re¬ 
fused t~> enter into the witness-box in the 
present case. As she did not do so, how¬ 
ever, we can, of course, assume nothing in 
favour of the allegations which she has 
preferred to leave unsubstantiated, but I 
note that, in my opinion, she was not a 
free agent in the matter. Whatever might 
have been the value of her evidence she 
exercised a wise discrimination in refusing to 
risk her health or possibly her life in endea¬ 
vouring to substantiate her story. 

The law on the subject is clear. The lady 
being a pardanashin lady is entitled to certain 
protection. Their Lordships of the Privy 
Council laid down the law unmistakably 
in Sudisht Lai v. Musammat Sheobarat Koer 
(3). In order to charge a pardanashin woman 
upon an instrument or power purporting 
to have been executed by her, it is re¬ 
quisite that the person relying on such a 
document should give satisfactory evidence 

(3) 7 C. 245; 8 I. A. 39; 4 Sar. P. C. J. 222; 5 Ind. 
Jur. 270; 3 Ind. Dec. (x. s.) 707. 

*Page of 1 O. L. J.’— Ed. 
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hat it has been explained to, and under¬ 
stood by, her. There are a large number 
of subsequent deoisions upon the point but 
the principle laid down in this ruling has 
never been departed from or modified. 1 
is true that a pardanashin lady is only pro¬ 
tected : she is not immune from the con¬ 
sequences of her acts. The distinction was 
clearly set forth in the decision of their 
Lordships of the Privy Council in Kali 
Bakhsh Singh v. Bam Oopal Singh v4L 
The burden of proof should rest not 
with those who attack, but those who 
found upon the deed, and the proof must 
go so far as to show affirmatively and 
conclusively that the deed was not only 
executed by, but was explained to, and was 
really understood by, the grantor—page dSl . 
Now what attempt has been made by the 
plaintiffs to show that the defendant-appellant 
understood what she was doing? Two witnes¬ 
ses were called, Jafar Ali Khan himself and 
Kazim Ali Khan. Jafar Ali Khan’s statement 

was a remarkable one. Hesays(o.p. lo), ie 
sale transaction in suit was negotiated ohietly 
through Sadiq Ali Khan ” (this is the man 
who married Jafar Ali Khans sister) bu 
not in my presence. The first defendan 
told me to pay her Rs. 7,000 which she 
would recover, i. e., she undertook to e 
a suit for recovery of her dower from her 
husband. This talk took place some two 
or three years prior to the date of the sale- 
deed.” According to this statement the 
intention of the defendant-appellant to bring 

a suit had nothing to do originally with 
Mehdi Begam’s oase, for Mehdi Begam had 
no rupture with Prince Suleman Qadr till 
July 188 6— vide Suleman Kadr v. Mehdi 
Begum Surreya Baku (1) - and this docu¬ 
ment was executed in September 1S87 
“This she said in presence of my wife an 
a few females in her house in Maulviganj. 
I do not recollect what talk took place 
(subsequent to the above talk) between me 
and the first defendant about the sale deed 
under consideration but a talk took place 
often.” He then denies the allegations 
made in the defendant-appellant’s written 

statement for he says, I never had any 
( 4 > 21 Inrt. Can. 9H5; Hi O. C 376, 18_C. W- N. -6£ 
/ *qi m \v \ 112- 12 A L. J. 11 •->; L 

19 cL:J .V‘io:L.J.07, 2 6M...J 121 : H* Bom- 

L R. 147; 3<S A. SI. ^ _ 

•Page of 16 O. 0. hd. 


talk with Suleman Qadr about this sale. 

I acted neither in concert with nor against the 
will of Mirza Suleman Qadr in the proposed 
litigation. The second wife (Suriya Bahu) 
of Suleman Qadr sued for recovery of her 
dower and, therefore, defendant No. 1 also 
considered it advisable to bring a suit for 
her dower claim. I do not know what 
was the object of her bringing a suit for 
dower. There was no ill-feeling between 
defendant No. 1 and her husband during 
the period when the sale-deed was executed.” 
Now a Muhammadan lady in the position 
of the defendant-appellant might, as she 
alleges, bring a collusive suit for dower 
against her husband while on friendly terms 
with him, but I find it difficult to suppose 
that she would wish to bring a genuine 
suit for dower against her husband, unless 
she was determined upon a complete rupture. 
So far from there being a complete rupture 
in this case, there was never any rupture 
at all. The defendant-appellant lived happily 
with her husband for 23 years after this 
deed was executed, and up to the date of his 
death. This circumstance throws grave suspi¬ 
cion upon the truth of Jafar Ali Khan’s story. 
He now comes to explain how the deed came 
to be drafted. “Mohabbat Rai wrote out 
' the sale-deed at my house 2 or 4 days prior 
to its registration. Mohabbat Rai brought 
a rough draft of the sale-deed and Sadiq 
Ali got it corrected and changed. 1 do not 
know what became of the draft. The deed 
was faired out in my presence. I do not 
know whether Mohabbat Rai gave the draft 
deed to Sadiq Ali Khan at his house or at 
my place.” This shows that the preparation 
of the draft did not take place in the pre¬ 
sence of the defendant-appellant. Mohabbat 
Rai (who, we are informed, is still living) 
has not been called as a witness. According 
to this evidence Mohabbat Rai took his 
instructions from Sadiq Ali Khan and Jafar 
Ali Khan, and prepared the draft accordingly. 
The lady was never consulted and no attempt 
was made to explain to her, at the time the 
draft was being prepared, the extent of her 
liabilities under the deed. Later on this 
witness continues. The first defendant 
wanted money to sue for her dower whenever 
she pleased. She did not tell me anything 
else. 1 advanced the money as loan " Here 
the witness stopped, raw that he had com¬ 
mitted hiimelf and changed his statement 
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abruptly No, I did not advance the money 
as loan but paid it in lieu of her 6 annas 
share in the dower-debt.” Shortly after¬ 
wards he adds, “Defendant No. 1, if she 
desired, could have laid out money for the 
litigation without selling a portion of her 
dower-claim. She had means to do so. I 
do not know why she considered it advisable 
to sell a portion of her share. I do not know 
if her object in selling the 6-annas share in 
dower was to show that the money had not 
been taken from Suleman Qadr.” By this 
admission Jafar A1 i Khan has very largely 
supported the case for the defendant-appellant. 
To read the deed it would appear that the 
lady wishing to recover her dower had not 
been able to finance the litigation herself 
and was compelled to borrow Rs. 7,000 
from him in order to provide herself with 
the necessary funds. But here we have 
Jafar Ali Khan stating that the lady had 
sufficient funds to finance her own litigation. 
There was no object ordinarily in her selling 
a portion of her claim. According to the 
explanation which she has not supported 
by evidence her motive is comprehensible, but 
according to Jafar Ali Khan there is no com 
prehensiblemotive for theexecutirnof thedeed. 

1 he next point to be observed is the 
nature of the bargain. This lady had a' 
right to sue for a dower of 25 lacs. It 
may be granted that she had not the 
slightest chance of recovering such a sum, 
for it would appear that at the time that 
Mehdi Begam brought her suit [Su/eman 
TvW/- v. Mehdi Begum Surrey a Balm (1)1 
Prince Suleman Qadr had only property 
worth Rs. 60,C00 and an income for life 
of Rs. 2,940 a month. Nevertheless if this 
were a genuine transaction she was selling 
her rights \ery cheap. If Rs. 7,000 represent¬ 
ed three-eighths of her dower the whole 
value of her dower was between IS and 19 
thousand rupees. We have it that Mehdi 
Begam whose dower had been fixed at ten 
lacs obtained Rs. 25,000. Why should the 
lady, who had means to finance the litigation, 
wish to get rid of a valuable claim for less 
than what it was worth when she did not 
want the money ? The learned Counsel for 
the respondents is unable to answer that 
question. 

I now come to the next point—the pecu¬ 
liar oonduot of Jafar Ali Khan. Jafar Ali 
Khan was never a very well-to-do man. 


He has since become a bankrupt, but Lis 

• . . _ due, it should be ad¬ 

mitted, largely to his misplaced trust in 

his own agent. Be that as it may, if he 

had really paid Rs. 7,000 to the defendant- 

... . * as n °f in a position to do 

without the money for a large number of 

years. He might during ,.this period have 

been ready to let a settlement stand over 

owing to his friendly relationships with the 

lady. It is to be observed, however, that 
those friendly relationships apparently ter¬ 
minated a good many years ago, for we 
find him stating in 1915 (o. p. 12), “ I and 
my wife are not on good and peaceful 
terms since 15 or 16 years and since that 
time we have been living separately.” if 
he quarrelled with his wife he would 
hardly have such feelings of forbearance 
towards his mother-in-law as would prevent 
him suing for a just debt. If his story is 
true he had paid Rs. 7,0C0 and was 
kept without the interest of that money 
from 18S7 onwards. Why did he never 
endeavour to substantiate his claim? He 
can give no reason. The so-called reason 
which he gives is not a reason. “l had 

already paid Rs. 7,000 to the first defendant 

and, therefore, I did not sue for recovery of 
the dower. 1 do not know why the first 
defendant did not sue for her share of 
the dower. There was no other reason for 
mj' n °t bringing the suit. It was not for 
want of means. Now I am without sufficient 
mearns, t.e , since I lost my case against Sadiq 
Ali K han. I cannot say why I did not institute 
a suit prior to my losing the case against 
Sadiq Ali Khan.” The learned Counsel for 
the respondents has endeavoured to show that 
Jafar Ali Khan could not have brought a suit 
on the basis of this deed until the death of 
Prince Suleman Qadr. His argument is that 
until Prince Suleman Qadir’s death no 
suit had been brought for dower by the 
defendant-appellant, that the circumstances 
show that she was living affectionately 
with her husband and had abandoned all 
idea of suing for dower, and that unless she 
made a demand (which suggests she refused 
to do) Jafar Ali Khan was helpless. I do 
not agree with him there. If his conten¬ 
tion is true (it is to be noted that it is his 
contention and not Jafar Ali Khan’s), Jafar 
Ali Khan could have enforced the terms 
of the deed against the lady. Be could 
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have gone into Court and said,* I have bought 
three-eighths of your dower on the understand¬ 
ing that you are going to get your dower by 
suit. You must make a demand if you have 
not done so already. If you refuse to make 
a demand you must repay me my money. 

It is not necessary for me to specify what his 
remedy would be, but he clearly had a 
remedy. He took no remedy. According to 
his own showing he let the matter slide. 

It is clear that the bargain was not in the 
lady’s interest. She had no reason for enter¬ 
ing into such a bargain. The deed was 
drafted in her absence. The conduct of Jafar 
Ali Khan since its execution is against the 
theory that the transaction is genuine. 
There is further evidence as to the lady’s non- 
comprehension of the contents of the deed. 

At the beginning of Jafar Ali Khan’s examina- 
tion-in-ohief he said: The sale-deed was 

executed at my house in Sarae Mali Khan in 
presence of Sadiq Ali Khan, Mohsin Ali Khan, 
Mohammad Ali Khan, myself and others whose 
names I do not recollect. Kazim Ali Khan 
was also there. My wife was also there. 
Mohabbat Rai was the sciihe of the deed. 

It was registered at my place. I he deec 
was read over by Abul Hassan Khan to t ie 
first defendant before its registration. Abul 
Hasan Khan was my karindi. He is dead. 
The first defendant after hearing the deed 

said, ‘I have heard it.’ 

“Q. Was the document then explained to 

anybody? 

“The defendants’ Pleader objects to the 
question as leading. The question is no 
doubt a leading one and as such I do not 
allow it to be asked here in this form. 

On his arrival the Sub-Registrar saw and 
read the document and then asked the first 
defendant if she heard it. She said l es 
and then the deed was registered.” 

Now the action of the learned Subordinate 
Judge in refusing to allow this leading ques¬ 
tion to be put was amply justified but sub¬ 
sequently he took somewhat inconsistent 
action. He asked the witness himself.—- 
“What happened when the document was read 
over? Was there any necessity for its ex¬ 
planation?” In other words he put the lead¬ 
ing question himself. The witness then 
said, “Yes. Some words were explained by 

Abul Ha«an Ktian who read the deed to 


defendant No. 1. The sale deed was read 
first by Abul Hasan and then by the Sub- 
Registrar before its registration. The Sub- 
Registrar did not explain the deed to the 
first defendant.” Before I comment upon 
this I proceed with the evidence of Kazim 

Ali Khan. 

Kazim Ali Khan deposed that he was 
present as a witness. He said that the 
document was read over to the defendant- 
appellant, by Abul Hasan Khan, who then 
asked her whether she had sold a six-annas 
share out of her dower-claim to Jafar Ali 
Khan for Rs. 7,000. In reply she said, 
“Yes”. Then the Sub-Registrar asked the 
defendant-appellant whether she fully under¬ 
stood that by the terms of the sale-deed she 
had sold a six-annas share out of her dower- 

debt for Rs. 7,000 and also read over the 
deed to her. The defendant appellant said 
that she understood the deed and agreed to its 
terms. All the time the defendant-appellant 
remained behind a parda close to the place 
where the Sub-Registrar was seated. This, 
it is to he observed, is a different story to 
what Jafar Ali Khan told. He said that the 
Sub-Registrar explained nothing, and merely 
read out the deed and according to the deed 
itself the contents of the deed were read 
over to the executant by Abul Hasan 
Khan on I9f/i September and the deed was 
registered on the '20th. The witness Kazim 
Ali Khan was apparently present on both 
days, hut in his evidence he appears to say 
that everything took place on the second 
day. The witness went on to explain his 
opportunities for knowing the facts. He 
said, (o. p. 2l) ‘T accidentally passed by the 
house of Jafar Ali Khan and seeing me, 
Sadiq Ali Khan called me in and asked 
me to attest the deed in the afternoon at 
about 2 P. M. I found the Sub-Registrar 
present and the sale-deed was in the hands 
of Abul Hasan Khan. Mohammad Ali 
Khan, Mohsin Ali Khan besides 4 or 5 
other persons whose names I do not recollect 
had been present there besides the persons 
named above. On my arrival Sadiq Ali 
Khan asked me to witness the deed. I took 
it from Abul Hasan Khan and signed it 
It already contained the signatures of 
Mohammad Ali Khan and Mohsin Ali Khan 
as attesting witness when I signed it.” If 
this statement is true, the statement in the 
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deed to the effect that it was executed on the 
19th September is false, for he is clearly here 
referring to what happened on the 20th 
September. After my signature I returned 
it to Sadiq Ali Khan. I did not read the 
deed before signing it. On my arrival Abul 
Hasan told me on enquiry as to what that 
document was that it was a sale-deed con¬ 
veying a six-annas share out of defendant 
No. l’s dower-debt for R 9 . 7,000. After that 
Sadiq Ali Khan asked me to attest it. I 
attested the deed and then left the place for 

my house.” . I cannot say whether I 

remained there for more or less than 15 
minutes. I left the place after the registra¬ 
tion of the deed.” A very short considera¬ 
tion will show that, if this witness is telling 
the truth at all, he came in, was shown some¬ 
thing which he did not read, signed it 
without understanding it, and that is all that 
he knows about it. Now can it be said even 
if these witnesses are believed (I do not 
believe them) that the lady was in any posi¬ 
tion to know what she was doing? 1 do not 
consider that that question can possibly be 
answered in the affirmative. Thus in no 
circumstances can she as a pardanashin lady 
be bound by the terms of the deed. The 
learned Counsel for the respondents Jias, 
however, pressed that in any circumstances 
the lady received Rs. 7,000 and that if this 
suit is dismissed, she will have obtained 
Rs. 7,COO without making any return for it. 
He lays great stress—as he has every right to 
do—on the Registering Officer’s endorsement 
with regard to the receipt of the considera¬ 
tion. If that endorsement stood alone and 
there was nothing suspicious about the 
circumstances his contention might be very 
strong, although it is to be noted that in the 
present suit there is no claim for damages of 
any kind. We are asked to enforce the 
transfer, not to set aside the deed and put 
the parties on terms. If there was no legal 
transfer, the suit ought to stand dismissed 
on the pleadings in spite of the fact that the 
plaintiffs have added the usual prayer that 
they should be allowed any relief to which 
they may be entitled on facts. But 1 have 
grave doubts as to whether any consideration 
did pass, although undoubtedly there is an 
entry in the ex doisement that the lady 
stated that she had received the full considera¬ 
tion. My reasons for this conclusion are as 
follows:— 


The consideration is divided into two parts 
—a sum of Rs. 3,000 stated to have been 
paid before registration and a transfer of two 
Government promissory notes for Rs. 4 000 
at the time of registration. With regard to 
the first point Jafar Ali Khan is absolutely 
vague as to how the Rs. 3,COO were paid. 
He says that Sadiq Ali Khan paid the money 
out of his funds. Whatever was done was 
done by Sadiq Ali Khan, although the money 
was paid in my presence in my house two or 
three days before the execution of the sale- 
deed. Defendant No. 1 wanted the money 
before and I paid it without asking for 

reasons....I cannot say who 

paid the Rs. 3,000 but it was paid on ray 
behalf.” There is one remarkable feature 
here.^ If Rn 3,000 had been paid as Jafar 
Ali Khan says, and the defendant-appellant 
had given him a receipt for the money, the 
receipt would have been in his possession 
and produced by him at the time of 
registration. But the Registering Officer says 
that the receipt of this illiterate lady (in 
other words, the piece of paper with her 
seal impressed on it) was produced by her, 
and no explanation whatever has been given 
of this circumstance. 

With regard to the scond item of 
Rs. 4,000, it is clear that two Government 
promissory notes standing in the name of 
- afar Ali Khan were endorsed by him 
before the Registering Officer in favour of 
the lady. But a very peculiar circumstance 
has since been elicited. Much has been 
said already with regard to Sadiq Ali 
Khan. Sadiq Ali Khan is now dead. 
Sadi] Ali Khan was the confidential agent 
of Jafar Ali Khan, Jafar Ali Khan allowed 
^adiq Ali Khan to manage the whole of 
his affairs and one day discovered that he had 
got nothing left. He then sued Sadiq Ali 
Khan ih Suit No. 55 of 1913 for 
Rs. 71,366. He won his suit in the lower 
Court but it was dismissed on a point of 
limitation by this Court, and it is owing 
to this circumstance that Jafar Ali Khan 
is now insolvent. Jafar Ali Khan gav6 evi¬ 
dence in that case, and a copy . of his 
deposition is on the record and was put 
to him in the present case. It is a very 
long deposition, in the course of whioh he 
goes through practically the whole of his 
financial history. He makes a referpnee 
Jn this long deposition to his financial 
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transactions with the defendant-appellant. 
He says: “l told defendant” (that is to 
say Sadiq Ali Khan) “to give notes worth 
Rs. 3,000 to my mother-in-law. Defendant 
gave her the said notes through me. My 
mother-in-law gave Rs. 3,000 for those 
notes to the defendant. I sold notes worth 
Rs. 4,000 to my mother-in law, two notes. I 
took those notes from the defendant and 
sold them to her and got the money from 
her.” This is the only financial transaction 
according to his statement with which he 
was ever engaged with the present defend¬ 
ant-appellant. Now this is a very remark¬ 
able fact. He says not one word about 
having purchased a portion of her claim 
for Rs. 7,000 but he state? another trans¬ 
action for exactly the same sum. He had 
sold her, he says, Government promissory 
notes worth R?. 7,000 for R?. 7,000 in 

two item*, one of Rs. 3,000 and one of 
Rs. 4,000, By an amazing coincidence 
we find that in this case he now says 
that he bought a share in her dower 
and paid for it in two items, one Rs. 3,000 
cash and the other by a transfer 

of two Government promissory notes for 
Rs. 4,000. Tins circumstance was put to 
him in the witness-box and he gives no 
explanation. The learned Subordinate Judge 
has brushed this point aside, because he 
says it is not in accordance with the 
pleadings of the defendant-appellant. There 
he is quite right, but it is possible for 
an old lady of eighty years of age not to 
give full effect in her pleadings to what 
happened some thirty years ago and the mere 
circumstance that, the lady's pleadings do 
not bear out the point does not make the 
point a bad point in itself. There is only 
one difficulty about it, which is this. If 
that was so and this was a prior trans¬ 
action, why was the endorsement kept 
waiting until the 20th September 1887? 
The learned Counsel for the appellant 
replies on that point that the parties 
were unbusiness-like people. The notes had 
been previously transferred, but no endorse¬ 
ment had so far been made, and so it 
was easy to give colour to the transaction 
by effecting the endorsement on that date. 
This is an ingenious explanation and 
poisibly a true one. The oircumstances of 
the case are such that 1 attach no value 
whatever to the admission of the receipt 


of consideration. The lady was, in my 
opinion, ready to answer any question in 
the affirmative. This terminates the matter 
as far as this appeal is concerned. Even 
if I had found that Rs. 7,003 genuinely 
passed, I should find that the plaintiffs 
had no cause of action. As I have already 
shown, there was no genuine transfer of 
the share in dower. The lady did not 
understand the transaction. She did not 
transfer her right to dower. She would 
on that hypothesis have borrowed Rs. 
7,000 and failed to repay it. As 1 have 
already shown 1 find that she did not 
receive the money, but, supposing she did, 
she made no transfer of her dower. What 
right had Jafar Ali Khan on that? He 
had a right to recover damages. He never 
attempted to recover damages, though lie 
had a right to sue for them. What 
has he transferred to the plaintiffs respond¬ 
ents ? The mere right to sue for damages. 
Such a right cannot be transferred under 
the provisions of Act IV of 1882, section 
tj ( e )— v ide Abu Mahomed v. S'. C. Ohunder 
(5). 

For the above reasons I would allow this 
appeal and direct that the suit of the 
plaintiffs-respondents stand dismissed and 
that they should pay their own costs and 
those of the appellant in both Courts. 

Kanhaiva Lal, A. J. C. — L agree with my 
learned colleague in the conclusion at which 
he has arrived, and wish only to add that 
the sale, so far as it was a sale of an 
actionable claim or of a right to a share 
in a dower-debt, had become barred by 
time under Article 103 of the Indian 
Limitation Act (IX of 1908) as against 
the estate of the late Prince Suleman Qadr 
on the date on which the Receiver of the 
estate of Jafar Ali Khan, insolvent, sold that 
actionable claim to the plaintiffs. The 
plaint does not allege any breach of contract. 
In claiming a remedy not against the debtor, 
by whom the actionable claim was payable, 
but against the vendor of it, the plaintiffs 
rely on Article 62 of the Indian Limitation 
Act, but the circumstances, in which the 
sale-deed wa9 obtained from Musammat 
Shahrukh Ruqaiya Begam, if in fact it 
was understood by her, read with the sub¬ 
sequent conduct of Jafar Ali Khan, show 

(5) i lml. Cats. 627; 36 C. 345; 13 C. \V. N. 364. 
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that no sale was really intended, and that 
the sale-deed, relied on by the plaintiffs, 
was fictitious and without consideration, 
and did not pass any title to the vendee. 
Had it been otherwise, it stands to reason 
that Jafar Ali Khan would not have, when 
in a state of pecuniary difficulties, allowed 
such a valuable right to lapse by reason 
of limitation and omitted to assert it till 
Musammat Shahrukh Ruqaiya Begam obtained 
a decree for her dower from the District Judge, 
which was confirmed by this Court. 

I concur, therefore, in allowing the appeal 
and dismissing the suit with costs here and 
hitherto. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 775 of 1916. 

March 12, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Smither. 

SURENDRA NATH GOSWAMY and 
others—Claimants— Petitioners 

versus 

RAJANI KANTA DAS —Decree-holder— 

Opposite Party. 

Civil Procedure Code (Act V of 1908), O. XXI , r. 58 
(1), Proviso , applicability of, where Court has no 
jurisdiction to attach. 

The proviso to rule 58 (1), Order XXI, Civil Pro¬ 
cedure Code, applies even to those cases where the 
Court without jurisdiction becomes possessed, of the 
property attached in execution by the usurpation of 
authority, [p. 447, col. 2.] 

Rule against the order of the Munsif, 1st 
Court, Krishnagar, in Objection Case No. 23 

of 1916. 

FACTS—On 3rd August 1915 the opposite 
party brought a suit for Rs. 1,500 against 
one Anath Bandhu Pal in the Court of the 
Sub-Judge at Nadia. On the same day he 
applied to attach a sum of Rs. 2,000 due to 
the said Anath Bandhu Pal from the East 
Indian Railway, the sum being payable at 
Kamarkundu in the District of Hooghly. 
The Court passed an order calling on the 
defendant to show cause why he should not 
furnish security. In the meantime,attachment 
was ordered pending the defendant’s showing 
cause. On the 6th August the Nadia Court 
asked the resident engineer at Kamarkundu 


to attach the sum but the said officer refused 
as the bills of the said Anath Bandhu were 
not then ‘squared up.” On the 9th August 
the opposite party made an application to 
the Court to have the sum attached through 
the agent, but no order was passed on the 
application. The notice on the defendant to 
show cause why he should not furnish 
security, etc., was not served on the said Anath 
Bandhu. On the 22nd August Anath Bandhu 
assigned to the petitioners the monies due 
to him from the Railway authorities in part 
satisfaction of a decree which the petitioners 
had obtained against the said Anath Bandhu. 

The Railway Company sent a cheque to the 
Court at Nadia for Rs. 874 on the 11th 
November 1915, but under what orders it 
did not appear from the record. On the 
19th January 1916 the opposite party reviv¬ 
ed their application for attachment before 
judgment but the application was refused. 
On the 27th January the opposite party got 
an ex parte decree against the said Anath 
Bandhu. On the 29th January he applied 
for endorsement of the cheque for Rs. 874 
over to him in part satisfaction of the decree. 
On 31st January the Court allowed the 
application and fixed 24th February 1916 
for orders. On the 23rd February the 
petitioners preferred a claim under Order 
XXI, rule 58, against the monies ordered to 
be paid to the opposite party. The Court 
rejected the application, being of opinion that 
it was presented too late. Against this 
order the petitioners moved and obtained a 
Rule under section 115 of the Code of Civil 
Procedure. 

Babu Rupendra Goomar Mitter (with him Ba* 
bu Asiranjan Chatterjee), for the Petitioners, 
The order of payment is ultra tires. There 
was no attachment of the sum of Rs. 874 in 
fact or in law. The Court passed a pro¬ 
visional order under Order XXXV III, rule 5, 
Civil Procedure Code, but the further order 
contemplated under Order XXXVIII, rule 6, 
was never passed.* In fact no notice to show 
cause was served on Anath Bandhu. There 
is nothing on the record to show how the 
Railway Company could have sent the money 
to the Nadia Court. Even if there had been 
an attachment before judgment in fact, it 
was without jurisdiction. The Court at 
Nadia could not attach a fund at Hooghly. 
Referred to section 136, Civil Procedure 
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Code, Begg Dunlop Sr Co. v. Jagannath (1), 
Abdul Gafur v. Align (2), Surendra Nath v. 

Bansi Badan (3). 

The attachment was also not valid in law, 
because the prohibitory order was not affixed 
to the Court house. Referred to Order XXI, 
rule 46, Order XXXVIII, rule 7, Satya Charan 
Mukherji v. Madhub Chunder Karmokar (4). 

Babu Tarakesurar Pal Ohowdhury (with him 
Babu Nabin Chunder Pal), for the Opposite 
Party.—The learned Judge below rejected 
the application under Order XXI, rule 58, as 
there was delay in presenting the application. 
There being that finding the High Court 
ought not to interfere in revision. 

Babu Rupendra Ooomar Milter. —The find¬ 
ing would be binding if the Court had 
jurisdiction in this matter. Here the Court 
usurped jurisdiction over the money and, 
therefore, the finding is not at all binding. 
See Surendra Nath v. Bansi Badan (3). 

[ Fletcher, J.— 1 2 * 4 5 6 The English cases cited in 
that judgment do not support the conclusion 
arrived at. Those cases were quite different, 
e.g., where the Criminal Court usurped juris¬ 
diction in divorce matters.] 

That may be, but on principle there is 
no distinction. There may be want of 
jurisdiction for tlireecaase8: — (ti if the subject- 
matter be beyond the local limits, (it) if 
it be beyond the pecuniary limits, (Hi) if 
the nature of the action be such as to 
exclude the jurisdiction of a particular Court. 
The cases cited there may fall under the 
third head and this case under the first head. 
Anyhow there was want of jurisdiction. 
See Shew Pros ad Bungshidhur v. Ram Chunder 

Haribux (5). 

Here there was no attachment in fact. 
Therefore, when the Court assumed in law 
that which had no existence in fact and 
on that foundation passed a particular 
order which it could not otherwise have 
passed, it assumed a jurisdiction which it 
in fact had not. Referred to Maharaja 
of Burdwan v. Apurba Krishna Roy (6), 


(1) 11 Ind. Cas. 417; 39 C. 104; 16 C. VV. N. 402; 14 
C. 1. J. 228. 

(2) 30 C. 713; 7 C. W. N. 821. 

(3; 36 Ind. Cas. 457; 24 C. L. J. 533. 

(4) 9 C. VV. N. 693. 

(5) 23 Ind. Cas. 977; 41 C. 323 at p. 339. 

(6) 10 Ind. Cas. 527; 13 C. VV. N. 872; 14 C. L. J. 

68 . 


Shew Prosad Bungshidhar v. Ram Chunder 
Haribux ( 5 ). 

JUDGMENT. 

Fletcher, J.—This Rule must be dis¬ 
charged. The objection or claim was pre¬ 
ferred admittedly under Order XXI, rule 
58 of the Code. The Judge has found 
as a fact that the claim or objection was 
designedly or unnecessarily delayed; and 
the proviso to rule 58 prohibits the Court 
from enquiring into the claim or objection 
when the claim or objection was designedly 
or unnecessarily delayed. It is said that 
there are decisions of this Court to the 
effect that that proviso can have no appli¬ 
cation in certain particular cases, where 
the Court has become possessed of the 
money in execution by what has been 
called the usurpation of authority. I do 
not agree. No decision can cut down the 
express and clear words used by the 
Legislature, that where the Court considers 
that the claim or objection was designedly 
or unnecessarily delayed no investigation 
shall be made. That was the preliminary 
issue for the Court to try as to whether 
there had been a delay of the nature 
mentioned in the proviso; and, directly the 
Court found that there had been such a 
delay, it was unnecessary for the Court 
to enter into or consider the other matters 
that have been complained of. In my 
opinion, the Rule fails and must be discharged 
with costs, one gold mohur . 

Smjtukr, J.— I agree. 

Rule discharged. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 45 of 1916. 

January 23, 1917. 

Present : — Sir Lancelot Sanderson, Kt., Chief 
Justice, and Justice Sir Asutosh Mookerjee, 

Kt. 

BEATRICE ALICE DE STE CROIX- 

Appellant 

versus 

PHILIP DE STE CROIX— Respondent. 

Divorce Act (IV of 1869J, «*. 12, 13, 14— Condona¬ 
tion. what amounts to—Collusion—Desertion on part of 
huslauil—Wilful neglect or misconduct. 

Condonation is forgiveness of a conjugal offence 
with lull knowledge of all the: circumstances and is 
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a question of fact, not of law. It is a blotting out 
of the offence imputed, so as to restore the offending 
party to the position which lie or she occupied before 
the offence was committed; consequently mere for¬ 
giveness is not condonation, in order to amount to 
condonation it must completely restore the offending 
party, and must be followed by cohabitation, [p. 44S, 
cols. 1 A 2; p. 452, col. 2 ] 

Where after the wife’s confession of adultery, the 
husband allows her to occupy her bed (which is a 
separate bed) in the same room and to live in the 
house as usual for some days, the conduct of the 
husband cannot be regarded as condonation of the 
adultery, [p. 448, col. 2; p. 452, col. 2.] 

A collusion within the meaning of section 13 of 
the Indian Divorce Act is held to exist where the 
initiation of the proceedings for dissolution of 
marriage is procured, or its conduct provided for, 
by agreement or bargain between tho spouses or 
their agents, [p. 453, col. 1.] 

A mere refusal by the husband, without reasonable 
cause, of the matrimonial bed does not constitute 
desertion on his part or such wilful neglect or mis¬ 
conduct as conduces to adultery, and is not an ade¬ 
quate ground for dissolution of marriage, [p. 450, 
col. 1; p. 451, col. 1; p. 455, cols. 1 & 2.] 

Appeal from the judgment of Mr. Justice 
Greaves, dated the Ilth April 1916. 

Mr. A. Avetoom (with him Mr. A. K. 
Ghosh), for the Appellant 

Mr. P. L. Buckland (with him Mr. 
Surita ), for the Respondent. 

JUDGMENT. 

Sanderson, C. J. — This is an appeal against 
the judgment of Greaves, J., given on the 
11th April 1916, by Beatrice Alice De Ste 
Croix, who was the respondent in divorce 
proceedings brought against her by her 
husband on the ground of her adultery with 
the co-respondent. 

The learned Judge granted a decree nisi 
for the dissolution of the marriage. The 
adultery was admitted by the respondent, 
and the appeal was based on allegations:— 
(1) that the petitioner had condoned the 
adultery complained of, (2) that the petition 
was presented or prosecuted in collusion with 
the respondent, (3) that the petitioner had 
been guilty of such wilful neglect or miscon¬ 
duct as had conduced to the adultery and (4) 
that the petitioner had deserted the respondent 
without reasonable cause. 

As regards the first point the learned 
Judge held that the petitioner had not con¬ 
doned the offence. 

Condonation is a conclusion of fact, not 
of law, and means the complete forgiveness 
.and blotting out of a conjugal offence 
followed by cohabitation, the whole being 


done with full knowledge of all the circum¬ 
stances of the particular offence forgiven; 
see Bernstein v. Bernstein (l), per Lopes, 
L. J., at page 303, or as stated by the Judge 
ordinary in his direction to the Jury in 
Keats v. Keats (2), condonation means a 
blotting out of the offence imputed so as 
to restore the offending party to the same 
position he or she occupied before the 
offence was committed. The forgiveness 
which is to take away the husband’s right to 
a divorce must not fall short of reconciliation 
and this must be shown by a reinstatement 
of the wife in her former position, which 
renders proof of conjugal cohabitation or 
the restitution of conjugal right? necessary. 
Section 14 of the Indian Divorce Act, 
1669, provides that no adultery shall he 
deemed to have been condoned within the 
meaning of the Act unless where conjugal 
cohabitation has been resumed or continued. 

The facts relied upon in this case- to 
show condonation are that when the con¬ 
fession of adultery was made on the night 
of Friday the 12th November 1915, the 
wife was allowed to occupy her bed (which 
was a separate bed) in the same room 
as her husband and to live in the house 
as usual untilthe 17th November (Wednesday.) 
That inasmuch as the husband and wife 
had not had any marital intercourse for 9 
years previously, the husband, by allowing 
the wife to occupy the bedroom and to 
live in the house, had reinstated the. wife 
in her former position and had completely 
forgiven her. 

I do not think this is the right conclusion. 

The husband at once, as soon as he was 
informed of the adultery on the night of 
Friday, 12th November, asserted his intention 
to take proceedings to protect the interests 
of his children and himself. He had been 
told that his wife was going to have a 
child (she was in fact confined on the 
23rd November), he was obviously very sorry 
for her, and he had his two girls living 
in the house. 

This happened on Friday, Monday was 
a holiday on which Solicitors’ offices were 

• a • 

(1) (1893) P.292; 63 L. J. P. 3; 6 R. 60S; 69 L. 
T. 513. 

. (2) (1859). 1 Svr. & Tr. 334; 28 L. J. Mat. 57; 5 

Jur. (n. s.) 176; 7 W. R. 377. 


IKDIAN OA.SES, 


449 


Vol. XLI] 


DE STE CROIX V. DE STE CROIX. 

closed, he went to see his Solicitors on Tuesday, 
and in consequence of their advice he decided 
she must leave the house though he was 
anxious to give her shelter in some part of 
his house, and she consequently left his house 
on Wednesday, the 17th. 

I see no reason for interfering with the 
learned Judge’s finding of fact on this part 
of the case. 

As to what happened afterwards, the facts 
relied upon by the learned Counsel for the 
appellant were that at the wife’s request 
she was allowed to visit the husband at 
his house on his birthday, that she dined 
with him and th6 family on that day, and 
on Christmas day, that he kissed her, 
that on several occasions she breakfasted 
with him and had other meetings, and the 
letters which the respondent wrote to the 
petitioner are also relied on. In consider¬ 
ing the events of this period it must be 
remembered that on 25th November 1911 
the wife wrote, “ you say you have for¬ 
given me and yet, Phil, you are taking 
the matter up,” evidently referring to the 
husband’sdetermination to proceed for divorce: 
Proceedings were in fact begun on loth 

December 1915 and the letters written by 
the respondent are full of appeals to the 
husband to discontinue the proceedings and 
take her back, and may be summarised in 
her own words used in evidence, he said 
he had forgiven me. I did not accept 

that because he was going on with the 
suit. What I wanted was, that he should 
forgive me and take me back. Although 
he had forgiven me to some extent, he 

had not forgiven me to the extent that 

he was willing to take me back.” I need 
not refer to the rest of the facts which 
are fully dealt with in the learned Judge’s 
judgment: It is sufficient for me to say 

I see no reason for interfering with his decision 
of fact that the petitioner had not condoned 
the respondent’s adultery. 

As regards the second point, viz., collusion— 
it is based on two allegations:— 

Fust, that the petitioner had agreed that if 
the respondent would not defend the case, he 
would marry her again after the expiration of 
six months from the decree. 

The learned Judge came to the conclu¬ 
sion that the respondent was labouring under 
a delusion in this matter, and found as a 

29 


fact that there was no understanding or 
agreement that if the respondent did not 
defend the suit, the petitioner would re¬ 
marry her. 

The learned Judge has seen the wit¬ 
nesses and accepted the petitioner’s evidence 
on this part of the case, and on the materials 
before the Court I am not prepared to interfere 

with his finding of fact. 

Second , it was alleged that it was 
agreed between the parties that if the 
wife would not defend the suit, the 
husband would be a friend to her and 
would not allow her tc be on the streets 
and would, if there was no condition against 
it, give her welcome in his house. This 
matter is not dealt with by the learned 
Judge, nor is it referred to in the pleadings 
and judging from the very careful manner 
in which he has dealt with the various 
points, I am constrained to think that much 
reliance, if any, was not placed on it at 
the trial. The husband denied that his 
promise to be a friend to her was conditional 
upon her not defending the case. I refer 
to the concluding sentences of the learned 
Judge’s judgment, and 1 think it is dear 
that the petitioner was anxious that she should 
not defend the suit to avoid publicity and 
scandal, and at the same time intended to 
help as far as he could the woman who had 
been his wife for so many years. 

The proceedings were in fact defended from 
the outset, and I find no sufficient ground 
for holding that the proceedings were either 
instituted or prosecuted in collusion. 

As regards the third point, viz ., wilful 
neglect or misconduct conducing to the 
adultery. 

The allegations relating to this point 
were :— 

(1) that the petitioner had wilfully ab¬ 
stained from marital intercourse with the 
respondent for a period of about nine years, 
although there was no physical cause for 
this and he had no aversion to her, 

(2) that he had gone his own way and the 
wife had done the same. 

As regards the first allegation, the mere 
fact that the husband refrained from mari¬ 
tal intercourse, in my judgment, oannot 
by itself be held to be such wilful neg¬ 
lect or misconduct as conduced to the 
adultery. 
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In Forster v. Forster (3) Lord Stowell, 
speaking of a case in which a husband 
was alleged to have withdrawn himself from 
his wife’s bed, said: 

This species of malicious desertion is a 
ground of divorce in some countries—cer¬ 
tainly not so here—and still less will it justify 
a wife, in a resort to unlawful pleasures that 
lawful ones are withdrawn. It is not, however, 
to be considered as a matter perfectly light in 
the behaviour of a complaining husband that 
he has withdrawn himself without cause 
and without consent from the discharge 
of duties that belong to the very institution 
of marriage, and, if he has done so, 
he ought to feel less surprise if conse¬ 
quences of human infirmity should ensue.” 

And in Synge v. Synge (4), the President of 
the Probate Division and Admiralty Division, 
in dealing with a case where the wife 
had refused marital intercourse to the 
husband, said: I do not say that the wife 
has been guilty of conduct conducing to 
his misconduct within the meaning of 

the 31st section of the Act, because it 

appears to me that though no doubt a 

wife, who behaves as the petitioner in this 
case behaved, is to a certain extent, as 

Lord Stowell said in the case to which I 
have referred, morally responsible and 

cannot hold herself altogether free from 
responsibility—still I think it is a very 
long step—and one I cannot take to 

say that a wife who refuses matrimonial 
intercourse has conduced to the adultery 

of her husband: a husband has no right 
to commit adultery because she refuses 
him. I think that would be a low and 
mean view to take of it. She may perhaps 
be morally responsible but 1 do not say 
that she has been guilty of conduct conducing 
to his adultery.” 

I adofrt the principle of tl ese decisions 

and hold that the mere fact thr*t the hus¬ 

band refused marital intercourse to the 
wife by itself is not such wilful neglect 
or misconduct as conduced to the adultery. 

But it is argued that in this case the 
refusal of marital intercourse did not stand 

(3) (1790) 1 Hag. Con. 144 at p. 154; 161 E R. 504. 

<4> (19C0) P. 180 at p. 207; 69 L. J. P. 106; 83 L. 
T. 224; 64 J. P. 454; 16 T. L. R. 388; and in Court of 
Appeal ( 901) P. 317; 70 L. J. P. 97; 85 L. T. 83; 17 
T. L. R. 718. 


by itself: for the petitioner had wilfully 
neglected his wife and allowed her to go 
her own way while he went his. 

The evidence on this point is as follows: — 
The wife said she had reason to complain 
of her husband’s friendliness for her sister 
and on one occasion followed him to her 
house, and after describing what she saw, 
viz., her husband holding her sister’s hand, 
she said that the next day her husband 
said, “ 1 do not want you to follow me. You 
go your own way and I go mine. This 
was five or six years before the proceedings for 

divorce. 

The Judge’s note of the petitioner’s evidence 
is as follows '“ For six years prior to 
November 1915 I went my way and she 
went hers : you might say for twelve or 
fifteen years it has alway been so. We 
each did as we liked without consultation for 
twelve or fifteen years.” Thehusband’s remark 
to which the wife speaks may have been in 
temporary anger at finding himself follow¬ 
ed by his wife, but it remains to consider 
the state of affairs as described in the peti 
tioner’s evidence: The wife lived with h:r 
husband in the same house, slept in the 
same room, and was one of the family with 
her daughters, she had all the comforts of 
the home, and, under such circumstances, 

I agree with the learned Judge that the fact 

that the parties went their own way, in the 
sense that they had their own friends and 
interests, cannot be said to be conduct con¬ 
ducing to adultery, even when coupled with 
the abstinence by the husband from marital 

LaZ, a ; to the alleged desertion without 
reasonable cause: This was based on the 
same ground as the allegation of wilful 
neglect conducing to adultery, vu , the fact 
that the husband had abstained from marital 
intercourse and that he had allowed the 
wife to go her own way. 

The inference which the learned Judge 
drew from the evidence was that 
parties assented to that course, and, it that 
be a correct inference, it is an answer to the 

allegation of desertion. 

The wife’s evidence is as follows:— 

“I bad no marital intercourse with my 
husband eight or nine years. I resented this 
conduct, and he saw my manner towards 

him.” 
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There is no suggestion that the wife ever 
asked that marital intercourse should be 
resumed and that he refused, and we are 
left in the dark as to what her manner was. 

I am inclined to think that if the wife 
had had any real resentment against her 
husband’s abstention for all these years, 
she would have taken some step, more 
unequivocable than a mere manner, to let 
him know what her real feelings were, and 
I think the learned Judge was justified by 
the evidence in coming to the conclusion 
which is above mentioned. But whether 
this conclusion is correct or not, I do not 
think the facts in this case would justify a 
finding of desertion on the part of the 
petitioner. 

In Synge v. Syr.ge (4) the facts were that 
the husband and wife had been separated for 
some considerable time: the husband wished 
to live with his wife as her husband if 
marital rights were allowed to him: the 
wife was willing to live with him, but not 
as his wife, and only if such marital rights 
were not insisted on. 

The learned President held on these facts 
that the husband did not desert his wife but 
rather that she deserted him: or, if he did 
desert her, he did so with reasonable excuse 
within the meaning of the Act. I gather 
the learned President came to the conclu¬ 
sion that the separation, which undoubtedly 
took place between the parties, was duo 
to the wife’s conduct, for which she had no 
reasonable excuse, and that, therefore, she 
was guilty of desertion. The facts in this 
case are materially different; the abstaining 
from marital rights by the husband did 
not result in the separation of the parties: on 
the contrary they continued to live together 
as before, they slept in the same room, though 
in separate beds, and there is no evidence 
that during all the nine years the wife ever 
requested the renewal of marital intercourse, 
or that the husband refused. The evidence 
amounts to nothing more than that the 
husband abstained from marital intercourse, 
and that, though living together, the parties 
went their own ways, and followed their own 
interests, and i am not prepared to hold that 
under such circumstances the petitioner was 
guilty of desertion without reasonable cause 
within the meaning of the Act. 

For these reasons, in my judgment, the 
appeal should bo dismissed Ou a former i ). 


plication made before the hearing of the 
appeal, this Court decided that it ought not, 
under the circumstances of this case, to make 
an order that the husband should make provi¬ 
sion for the costs of the wife’s appeal, and I 
see no reason for acceding to the application 
which has now been made on behalf of the 
appellant that the Court should order the 
respondent to pay her costs of the appeal. 

The respondent’s Counsel not asking for 
costs, the appeal is dismissed; no order as to 
costs. 

Mookerjee, J.—This is an appeal by the 
wife against a decree nisi for dissolution of 
marriage, made on the petition of the hus¬ 
band on the allegation of adultery. The 
facts material for the determination of the 
questions in controversy are fairly clear on 
the evidence. The parties were married on 
the 8th May 1894 They have had three 
children, two of whom survive, the eldest 
born on the 16th July 1895 and the youngest 
born on the 27th October 1905. The parties 
have lived as husband and wife ever since 
their marriage, but there has been no marital 
intercourse during the last nine years; 
though they used to sleep in the same room, 
they had different beds. How this was 
brought about, cannot be determined with 
absolute certainty; the husband admits 
that it was due nefther to physical causes 
nor to an aversion to her. An incident is, 
however, mentioned in the evidence, which 
may possibly furnish an explanation. The wife 
was jealous of the visits paid by her husband 
to her younger sister; on one occasion, she 
followed him, and when she entered her 
sister’s house, found her husband sitting 
alongside her sister holding her hand. The 
next day after this incident, the husband said 
to the wife, "I don’t want you to follow me, 
you go your own way and 1 go mine.” They 
continued, however, to live together. The 
husband was absent from home for a month 
from the 12th October to the 11th November 
1915. The day after his return, which was 
a Friday, his mother in law informed him 
that his wife was about to be confined and 
gave the name of the oo respondent. On this 
discovery that his wife had committed 
adultery, he said that he would take proceed¬ 
ings to protect himself and his children. 
After return home of his wife the sime 
evening, lie obtained from her a written 
confession of her misconduct, bbo slept in the 
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house that night and the four following 
nights, either in his bedroom or with her 
mother, but it is admitted that he had no inter¬ 
course with her. As Monday was a holiday, 
he consulted his Solicitors on Tuesday the 
loth November; as the result of advice which 
he received from them, the wife was made 
to leave his house on the 17th November. She 
was confined six days later. On the loth 
December he instituted the present proceed¬ 
ings against his wife and the co-respondent 
for dissolution of marriage, Mr. Justice 
Greaves has made a decree nisi, and the 
propriety of that decree is now called in 
question not on the ground that adultery has 
not been proved, but for four special reasons 
mentioned in sections 12, 13 and 14 of the 
Indian Divorce Act, 1£69. 

Sections 12,13 and 14 of the Indian Divorce 
Act, when analysed, show that to an applica¬ 
tion for dissolution of marriage on the ground 
of adultery presented by a husband under 
Section 10, there are four absolute defences 
and five discretionary defences. The four 
absolute defences are (1) denial of facts 
alleged in the petition; (2) connivance; (3) 
condonation; (4) collusion. The five discretion¬ 
ary defences are (1) adultery of petitioner; 
(2) unreasonable delay in presenting or 
prosecuting the petition; (3) cruelty to the 
other party to the marriage; (4) desertion or 
wilful separation from the other party, before 
the alleged adultery, without excuse; (5) 
wilful neglect or misconduct, such as to have 
conduced to the adultery complained of. 
The appellant relies upon the third and fourth 
of the absolute defences and the fourth and 
fifth of the discretionary defences. It will be 
convenient to examine the validity of these 
objections in the order stated. 

As regards condonation, reliance is placed 
upon the conduct of the husband both before 
and after the date on which the wife left the 
house. It has been argued that as the 
husband suffered his wife to remain in the 
house after he had been apprised of her mis¬ 
conduct, he must be deemed to have condon¬ 
ed the adultery. It has further been con¬ 
tended that as he is proved to have allowed 
his wife to return to the house on several 
days, to have breakfasted with her, to 
have dined with her on his birthday, on 
the Christmas day and on New Year’s day, 
and also to have kissed her, the same 
inference is considerably strengthened. I 


am unable to give effect to this contention as 
well founded. As Sir C. Creswell ex¬ 
plained in Peacock v. Peacock (5), condonation 
is forgiveness of a conjugal offence with full 
knowledge of all the circumstances and is 
a question of fact, not of law. This was 
emphasised in Keats v. Keats (2), where Lord 
Chelmsford held that condonation is a blotting 
out of the offence imputed, so as to restore 
the offending party to the.same position he or 
she occupied before'the offence was committed; 
consequently, mere forgiveness is not con¬ 
donation; to be condonation it must complete¬ 
ly restore the offending party and must 
be followed by cohabitation. This view is 
reproduced in section 14 of the Indian Divorce 
Act, which requires that no adultery shall 
be deemed to have been condoned unless 
where conjugal cohabitation has been resum¬ 
ed or continued. The expression conjugal 
cohabitation” need not be given a restricted 
meaning, for as Lord Cheftnsford puts it in 
Keats v. Keats (2), to say that condonation 
requires conjugal cohabitation or connubial 
intercourse leaves the nature of the cohabita¬ 
tion or intercourse to be adapted to the 
varying conditions and oiroumstances 
of different parties [Campbell v. Camp¬ 
bell (6), Anichini v. Anichini (7), Seller v. 
Seller (8), Bernstein v. Bernstein (1)]. Much 
stress has been laid on two decisions of the 
House of Lords, Lord Cloncurry's case (9) 
and Miller's case (10). The first of these 
cases shows that the fact that the husband 
allowed the wife to live in his house after 
discovery of her misconduct did not disentitle 
him to a decree for dissolution, when reason¬ 
able grounds were assigned for not turning 
her out immediately on discovery of her 
infidelity. The second case does not assist 
the contention of the appellant in any way 
because the proceedings were discontinued 
and the bill was abandoned: the facts proved 
were that the husband, though apprised of 
his wife’s misconduct, nevertheless suffered 
her to remain in his bouse for three weeks 


(5; (1858) 1 Sw. & Tr. 183; 27 L. J. Mat. 71; 6 
W. R. 866. 

(6) Deane 285 at p. 288. 

(7) (1839) 2 Curt. 210. _ . 

(8) (I860) 1 Sw. & Tr. 482; 28 L. J. Mat. 99; o Jur. 

686; 8 W. R. 5. 

(9) (1811) Macqueen H. L. Prac. 60b. 

(^10) ( 1821 )$Macqueen H. L. Prac. 627. 
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thereafter, and they dinei together for three 
days after the disclosure. No special cir¬ 
cumstances were made out to explain this 
conduct on the part of the husband. On the 
other hand, the decision in Hall v. Hall < 11) 
shows that the husband need not be “unneces¬ 
sarily harsh” towards his wife on discovery of 
her infidelity to entitle him to escape the bar 
of condonation; this view was affirmed on 
appeal. Hall v. Hall (12). As Sir Francis 
Jeune observed in the case ju3t mentioned, 
the true position is that if with full know¬ 
ledge of his wife’s misconduct, a man says, 
I wish to treat my wife just as if it had 
never happened, he cannot afterwards sue 
for relief on the ground of the adultery 
which he has condoned; he cannot blow 
hot and cold. Now, can it be really 
suggested that the husband has done so 
in this case? The answer must obviously be 
in the negative. From the very moment of 
the discovery of the miscmduct, the husband 
announced his intention to have recourse to 
legal proceedings, and he has throughout 
persisted in that determination He may have 
treated her kindly and considerately, but he 
certainly did not intend to restore her to her 
marital rights. The argument of the appel¬ 
lant ignores the distinction between con¬ 
donation and forgiveness. Condonation 
imports forgiveness, but the reverse is not 
necessarily true; forgiveness is not sufficient, 
for the reason that the injured party may 
conclude to forgive the offender and at the 
same time withhold a complete reconciliation 
in the sense of reinstating the offender to 
conjugal cohabitation or intercourse. In ray 
opinion, the defence of condonation cannot be 
sustained. • 

As regards oollusioh, the argument is 
based on two allegations, first , that the 
husband hud promised to re-marry the appel¬ 
lant after the expiry of the statutory period 
of six months (section 57), if she did not 
defend the case; secondly , that the husband 
agreed, if she did not oppose the application, 
to be friendly to her and to provide for her 
in his house if there was no legal bar. As 
regards the first allegation, Mr. Justice 
Greaves has not accepted the testimony of the 
appellant and I see no reason to doubt the 


(11) (1891) 64 L. T. 837. 

(12) (1891) P. 302; 65 L. T. 206; 60 L. J. P. 73. 


correctness of his conclusion. As regards 
the second allegation, it is substantially 
borne out by the evidence. It is thus 
necessary to consider whether the petition 
has been presented or proseouted in collu¬ 
sion within the meaning of section 13 of the 
Indian Divorce Act. As observed in Gethin 
v. Gethin (13) collusion implies an agreement 
or understanding between the parties; in other 
words, oollusion is held to exist where the 
initiation of the proceeding for dissolution of 
marriage is procured or its conduct provided 
for by agreement or bargain between the 
spouses or their agent. [Lloyd v. Lloyd (14), 
Jessop v. Jessop (15)]. In the present case, 
there was no understanding or agreement 
between the parties. No doubt, the husband 
suggested to the wife that she should not 
oppose the application, but he did so to avoid 
publicity, and also on the ground that in 
view of her confession it would be absurd 
for her to defend the suit. There was no 
intention to withhold any relevant evidence 
from the Court'. In these circumstances, it 
is impossible to sustain the defence of 
collusion. As Lopes, L. J., explained in 
Butler v. Butler (16), the object of 
the special provision with regard to collusion 
is to compel the parties to como into the 
Court of Divorce with clean hands; it is to 
oblige them to bring all material and per¬ 
tinent faots to the notioe of the Court, to 
prevent their blinding the eyes of the Court in 
any respect, to oblige them so to aot as to 
enable the Court to be in a position to do 
justice between the parties [Bacon v. Bacon 

(17), Hunt v. Hunt (18)]. On this principle 
it has been held that the bar of collusion 
applies, even though the parties oonour in 
getting up a true case [Midgley v. Wood (19)] 
or even if the faots suppressed, though per¬ 
tinent and material, would not have been 
sufficient to establish the countercharge 
[Hunt v. Hunt ( 18 )]. Similarly, it was ruled 
in Churchward v Churchward (20) that if the 

(13) (1861) 31 L. J. Mat. 43. 

,U) (1859) 1 Sw. & Tr. 567; 30 L. J. P. 97. 

( 15 ) (1861) 2 Sw. & Tr 301; 30 L. J. P. 193; 4 L. T. 
308; 7 Jur. (n. s.) 609; 9 VV. R. 640. 

(16) (1890) 15 P. 10. 66; 5) L. J. P. 25; 62 L. T. 

341; 38 VV. R. 390. 

(17) (1877) 25 W. R. 560. 

(18) (1877) 47 L. J. P. 22; 39 L. T. 4 3. 

(19) (I860) 30 L. J. P. 57. 

(20) 0895' P 7: 6t b. J, P. 18; 71 L. T. 782, 43 
VV. R. 380; 11 U. 626. 
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initiation of a divorce suit be procured and 
its conduct provided for by agreement 
(specially if abstention from defence be a 
term), this constitutes collusion, although 
it does not appear that any specific fact has 
been falsely dealt with or withheld. It is 
impossible to bring the present case within 
the principle thus enunciated, because there 
was no oompact not to defend, and there was 
no intention to conceal material facts from 
the Court. 

As regards desertion without excuse, 
the contention is based on the circum¬ 
stance that the petitioner had deliberately 
abstained from marital intercourse with the 
respondent for nine years without any reason 
to justify such conduct on his part. Re¬ 
ference has been made to the decision in 
Synge v. Synge (4) in support of the 
proposition that refusal of marital inter¬ 
course without excuse constitutes desertion 
in law. In my opinion, this contention is 
too broadly formulated and is not supported 
by the decision mentioned. In that case, 
the wife refused to submit to marital inter¬ 
course with her husband; he left her in 
consequence and subsequently committed 
adultery. The wife then petitioned for 
divorce on the ground of adulte»y and 
desertion. The Court refused the petition 
for dissolution of marriage. Sir Francis 
Jeune held in substance that a wife who, 
without cause, refuses to permit marital 
intercourse to her husband, cannot allege 
desertion without reasonable cause by him, 
if in consequence he refused to live with 
her. It is important to remember that 
under section 27 of the Matrimonial Causes 
Act, 1857, it is necessary for the wife 
when she petitions for dissolution of marriage 
to prove adultery coupled with desertion 
without reasonable excuse on the part of 
the husband. No doubt, there are obser¬ 
vations in the judgment which may tend 
to support the view that the wife is 
herself in such circumstances guilty of 
desertion without reasonable excuse; but I 
do not think the judgment can be taken 
as an authority for the broad principle 
that refusal of marital intercourse without 
excuse constitutes by itself desertion in 
law sufficient to justify a decree for dis¬ 
solution of marriage. The question now 
in controversy has been the subject of 

elaborate investigation by the Courts of 


the United States and has led to con¬ 
siderable divergence of judicial opinion 
upon the construction of Statutes of sub¬ 
stantially the same scope as the Matri¬ 
monial Causes Act, 1857, and the Indian 
Divorce Act, 1869. The prevailing view 
is that the term desertion as used in the 
Divorce Statutes does not inolude the mere 
unreasonable refusal of one spouse to have 
with the other matrimonial intercourse 
which, in the words of Bigelow, C. J., in 
Southwick v. Southwick (21), “would be merely 
a breach or violation of a single conjugal 
or marital duty or obligation only, but 
it imports a cessation of cohabitation, a 
refusal to live together, which involves an 
abnegation of all the duties and obligations 
resulting from the marriage contract” 
[j Fritts v. Fritts (221, Pfannebecker v. Pfanne - 
becker{ 23), Reynolds v. Reynolds (24)]. Typical 
statements of the conflicting views may be 
found in the judgments of Peters, C. J., 
in Stewart v. Stewart (25) and of Me Gill, 
Ch., in Watson v. Watson (26). The view 
of Peter, C. J., amplified is that marriages 
were encouraged (by Eclesiastical Law) for 
reasons of public policy and morality. If 
one party was impotent, that is, incapable 
of sexual intercourse, tbe marriage was 
held voidable, for the other party was not 
to be held in an unnatural relation, re¬ 
pugnant to sex, injurious to health and 
promotive of adultery. In our age and 
country, marriage is encouraged for the 
propagation of the race and the nurture 
and education of children in a home as 
well as the prevention of licentiousness; and 
the State has no active interest in preserv¬ 
ing a marriage where these ends and pur¬ 
poses are defeated. If the impotence of 
a party defeats the purpose of marriage, 
it must be conceded that a wilful, con¬ 
tinued, and unjustifiable refusal of sexual 
intercourse will do so, for what is the 
difference to the complaining party whether 
the other will not or cannot consent to 

(21) (1867) 97 Mass. 327; 93 Am. Dec. 95. 

(22) 138 Ill. 436; 28 N. E. 1058; 14 L. R. A. 68-; 32 
Am. St. Rep. 156. 

• 23) 133 Iowa 425; 110 N. W. 618; 119 A. S. R. 608; 

12 Ann. Cap. 54\ 

(24 (1910) 68 YV. Va. 15; €9 S. E. ?81; Ann. Cas. 
19 1 2 A. 889. 

(25) 78 Maine 648; 57 Am. Rep. 822. 

t26 62 N. J. Eq. 349. 
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marital intercourse? Chancellor Mo Gill, on 
the other hand, argues as follws: “it would 
degrade the marriage relation to hold that 
it is abandoned when sexual intercourse 
only ceases. The lawfulness of that inter¬ 
course is, perhaps, a prominent and dis¬ 
tinguishing feature of married life, hut it 
is not the sum and all of it. The higher 
sentiment and duty of unity of life, interest, 
sympathy and companionship have an im¬ 
portant place in it, and the thousand ministra¬ 
tions to the physical comforts of the twain, 
by each in his or her sphere, in considera¬ 
tion of the marriage obligation and without 
ceaseless thought of pecuniary recompense 
fills it up. These latter factors may possibly 
to some extent exist in other relations of 
life but not in completeness. They are 
necessary to the perfect marriage relation. 
My opinion is that our Statute means 
that divorce may be had when substantially 
all of the duties and amenities shall have 
been abandoned by the guilty party, wilfully, 
continuedly and obstinately, for two years 
and not until then. In other words, the 
desertion must be complete, not partial; 
and when the party accused remains in 
discharge of any duties which rise in value 
above mere pretence and form, the deser¬ 
tion which the Statute contemplates does 
not exist; that is, the deserted party must 
be deprived of all real companionship and 
every substantial duty which the other 
owes to him or her.'’ Upon a careful con¬ 
sideration of these conflicting views, I am 
unable to aocept the conclusion that a 
mere refusal of the matrimonial bed con¬ 
stitutes desertion and furnishes adequate 
ground for dissolution of marriage, though 
text writers of repute have strenuously 
maintained that position (Bishop’s New 
Commentaries on Marriage, Divorce and 
Separation, Volume J, sections 1676-1636; 
Nelson on Divorce, Volume 1, section 71). 
I hold accordingly that the plea of desertion 
as a bar cannot be supported. 

As regards the plea of wilful neglect 
or misconduct such as has conduced to 
the alleged adultery, the contention is based 
on the ground that when a husband has 
refused marital intercourse to his wife 
without reason, his conduct may he deemed 
to conduce to her adultery. Reference has 
been made in this connection to the deci¬ 


sion in Dixon v. Dixon (27). But there 
is weighty authority, based on obvious 
good sense, against this view. I need 
refer only to the decision of Sir Francis 
Jeune in Synge v. Synge (4), where he 
quoted with approval the well-known ob¬ 
servation of Lord Stowell in Forster v. 
Forster (3) “that this species of malicious 
desertion is a ground of divorce in some 
countries, certainly not so here, and still 
le-s will it justify a wife in a resort to 
unlawful pleasures that lawful ones are 
withdrawn.” This is consistent with the 
observation of Sir C. Creswell in Rowe v. 
Rowe (28): “there is no doubt, after the 
case of Orm* v. Orme (29), that although 
this Court enforces conjugal cohabitation 
it does not pretend to enforce marital 
intercourse; the reasons why it does not 
embark in such an attempt are sufficiently 
obvious.” I hold accordingly that the conduct 
of the husband in this case cannot be held to 
have been such as conduced to the mis¬ 
conduct of the wife. This plea like the 
others must be overruled as unsustainable. 

On these grounds I agree that the decree 
nisi must be confirmed and this appeal 
dismissed. 

Appeal dismissed. 

(27) (1802 67 L. T. 394. 

(28) (1665) 4 Sw.& Tr. 162; 34 L. J. P. Ill; 12 
L. T. 639; 11 Jur. (n. b.) 568; 13 W. R. 1048. 

(29) (1824) 2 Addam. 384. 
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Mr. St. G. Thompson holding brief of Mr. 
H. K. Ghosh , for the Appellant. 

Babu Bisheshwar Nath Srivastava, for Re¬ 
spondent No. 1. 

JUDGMENT.—The appellant, who was 
the plaintiff in the Court of first instance, 
cannot succeed in this case. The suit was 
for ejectment and was brought against two 
defendants, Pratab Bali Singh and Jangal 
Bali Singh. The plaintiff based his case 
upon a document bearing date the 23rd of 
July 1904, executed in his favour by the 
second defendant. That document is a mort¬ 
gage-deed. It sets out that the executant 
Jangal Bali Singh had borrowed a sum 
of Rs. 8 from the plaintiff and had hypo¬ 
thecated certain land by way of security. 
It was one of the terms of the contract 
that if payment was not made by the borrower 
on the due date possession of the land 
was to be delivered over to the plaintiff. 
According to the allegations in the plaint 
possession was delivered to the plaintiff under 
the bond, and his story was that he had 
been put out of possession by the defendant 
No. 1 with the connivance of or at the 
instigation of the second defendant. The 
Courts below have dismissed the suit, being 
of opinion that the claim was not enforci- 
ble, the reason being that the bond 
relied upon was not registere h The learned 
Judge points out that the document 
was executed subsequent to the 11th of 
March 1904, the date on which section 59 
of the Transfer of Property Act was amend¬ 
ed. Under the section as it stands now, 
when the principal money secured is less 
than Rs. 100 a mortgage may be effected 
either by a registered instrument signed 
and attested or, except in the case of a 
simple mortgage, by delivery of the pro¬ 
perty. It has been found by both the 
Courts, and the finding is one of fact, 
that the plaintiff did not get possession 
of the property before the year 1315 Fasli , 
that is, some three years subsequent to the 
date of the execution of the bond. In these 
circumstanoes I think it is clear that the 
learned Judge was right in holding that the 
document sued on by the plaintiff required 
registration, and as it is not registered the 
consequence is that the claim for possession 


and that consequently it ought to be held 
that as a matter of law the deed was really 
not one which became enforcible until the 
time fixed for delivery of possession. It 
seems to me that this argument is unten¬ 
able. Under section 59 one of two things 
is contemplated, either a registration 
and attestation of the mortgage-bond or 
delivery of possession contemporaneous with 
the execution of the deed. I am satisfied 
that the decision of the Court below is 
correct and that the deed sued upon in 
this case cannot be enforced so as to 
entitle the plaintiff to a decree for posses¬ 
sion. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 884 

of 1915. 

May 11, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

BARODA PROSAD ROY CHOWDHURY 

—Defendant—Appellant 

versus 

Rai MANMATH NATH MITRA 

Bahadur —Plaintiff—Respondent. 

Evidence - Criminal Procedure Code (Act V of 1898J, 
s. 145, proceedings under and order therein , whether 
relevant — Appeal, second—Error of Judge in criticising 
evidence of witness on wrong footing. 

The facts of a previous proceeding under section 
145, Criminal Procedure Code, and the order passed 
therein are relevant in a suit between the same 
parties for recovery of possession of the land on 
declaration of title, but the reasons for the order 
are not relevant, [p. 457, col. l.j 

Where the Judge of the lower Appellate Court 
stated in his judgment that only one of three material 
witnesses was examined whereas, as a matter of 
fact, all the three were examined: 

Held , that the error of the Judge in criticising the 
evidence of one of the witnesses on the footing that 
the other two had not been examined went to 
nullify his decision based upon the evidence of that 
witness, [p. 457, col. 2.] 

AppeaJ against the decree of the Additional 
District Judge, 24-Perganas, dated the 22nd 
January 1915, confirming a decision of the 
Subordinate Judge, Alipore, dated the 21st 
December 1906. 

Sir Rash Behari Ghose (with him Babus 

Hemendra 


cannot be enforced. It has been argued 
here that the delivery of possession 
was postponed by agreement of the parties Sarat Chandra Roy Choicdhury , 
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Chandra Sen and Satya Char an Sinha ), for 
the Appellant. 

Babus Narendra Chandra Bose and Satyendra 
Nath Mitter, for the Respondent. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
defendant against a judgment of the learned 
Additional District Judge of the 24- 
Perganas, affirming the decision of the 
Subordinate Judge at Alipore. The suit was 
brought to recover possession of a small piece 
of land. The question is whether it belongs 
to the plaintiff or to the defendant’s estate. 
The case has had an unfortunate history. It 
was beard by a former District Judge of 
the 24-Perganas and an appeal was 
preferred to this Court on the 4th August 
1911. The appeal was heard and the case 
was remanded to the lower Appellate Court. 
Clearly, the litigation has been pending for 
many years and as regards a small piece of 
land of this nature the Court would be 
reluctant to disturb the decision of the 
learned Judge of the lower Appellate Court, 
unless there are strong and cogent reasons 
why the judgment cannot be maintained. 
The case has been argued before us on these 
points: First of all, the learned V akil for 
the appellant, relying on a statement in the 
judgment of this Court directing the remand, 
has urged that oertain proceedings under 
section 145 of the Cede of Criminal Proce¬ 
dure were not relevant under the provisions 
of the Indian Evidence Act and that the 
learned District .Judge in this case has 
relied upon those proceedings under section 
l45,Code of Criminal Procedure. Ido not agree 
with that view. The learned Judge was 
bound to consider as a part of the history 
cf the case, as he has done, these pro¬ 
ceedings under seotioc 145, Code of Criminal 
Procedure. One cannot shut out those pro¬ 
ceedings under section 145, Code of Criminal 
Procedure, and leave that part of the story 
blank. It is quite obvious that the learned 
Judge has not relied on the reasons for 
the order; but the facts of the proceedings 
and the order, it seems to me, must be 
taken into consideration as a part of the 
history of the case. 

The next point that has been relied on 
is that the learned Judge of the Court of 
Appeal below lias misdirected himself in 
his judgment, because although he states 


that according to the defendant’s story 
there were three persons owning shops 
on the land in dispute, only one Nilkamal 
has been examined as a witness in the 
case. The learned Judge was clearly in 
error in so stating. The record shows 
that all these three shopkeepers were 
examined and the learned Judge, when he 
was criticising the evidence of one of these 
shopkeepers on the footing that the other 
two had not given any evidence, clearly 
was in error and this goes to nullify the 
decision based upon the evidence of Nilkamal. 

The next point that was urged was about 
the observations of the learned Judge about 
a public school that was erected without 
doubt by the Court of Wards, when in 
possession of the defendant’s estate, on a 
portion of the property. That school, there 
seems to be no doubt from the plaintiff’s 
own pleadings, was erected by the Court 
of Wards apparently out of the monies coming 
to their hands as the manager of the defend¬ 
ant’s estate. The learned Judge seems to 
consider that, because under the constitution 
of the school the committee of management 
is formed from the residents of both the 
estates, therefore, the public at large own 
the school house. That doe3 not follow at all. 
The school house may have vested and belonged 
to the defendant’s estate, although the 
committee of management is formed from 
the residents of both the estates to carry 
on the school. It seems to me quite clear that 
the reasons that the learned Judge gives 
for disposing of this point about the erection 
of the school house on a portion of the 
property by the Court of Wards whilst in 
possession are quite inadequate. 

Next it is said that it has not been found 
that the plaintiff was within twelve years 
of the institution of the suit in possession 
of the property. It seems to me quite clear 
that the plaintiff was not found to he in pos¬ 
session within twelve years of the suit, because 
the view' that is taken is that the plaintiff 
tried to set up a hat on the land but was 
resisted and proceedings were taken under 
section 145 of the Code of Criminal 
Procedure and that these proceedings ter- 
minaten in favour of the defendant. It is 
quite impossible to say that an attempt to 
take possession within twelve years prior to the 
suit which proved unsuccessful was sufficient 
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possession to support the plaintiff’s suit. It is 
said also that the property was of a nature 
of which possession could not be enjoyed 
that it was really waste land and, therefor#*, 
the principles that are laid down as regards 
waste lands ought to be followed and the 
possession must be taken to follow the title. 
There is no finding in this case as to 
whether this was waste land or not. There 
were dearly some buildings on the property 
at the time. It appears to be so from 
the judgment. These principles as to 
waste lands cannot apply to cises where 
buildings have been erected on the property. 
In any case, the Judge ought to have given 
the facts from which it could ba found that 
either the plaintiff was in possession within 
twelve years prior to the suit or that the 
property was waste or continued to be waste 
and, therefore, the possession must be taken 
to go with the title. I think that, although 
the case has already been once remanded, 
the judgment of the learned Additional 
District Judge is not sufficient to dispose 
of the case and that, therefore, his judg¬ 
ment ought to be set aside and the case 
must be remanded to the lower Appellate 
Court to have the appeal re-heard. Costs 
will abide the result of the re-hearing of the 
appeal. 

Newbould, J. — I agree. 


lie. i 


hu f Tf/' b a , nd 7 ’ wh£ther can tissued 

by Sub-Deputy Collector for Collectors—“Ground de- 

clared and specified," meaniny of—Non-service of notice 
orlHiif' 7 ’ Whe>her " lvaltd ' l,es tile -f inding of fact 

Per Cunam. -A:i instalment of revenue payable 
on account of the January kist, if unpaid, does not 
become an arrear of revenue until the 1st of 
February next following, [p. 459, col. 2; p. 405, col. 


There are three dates to be considered in con- 
nection with sales under Act XI of *1859. The 

f : 8 *.. is _ fc . he , kist or instalment date fixed by the 
tutibandi of each estate The second is the date 
fixed by the Board of Revenue for each district as 
the latest day in each quarter for payment of all 
arrears, and lastly, the date fixed for the sale. The 
question whether an instalment of payment remain- 
ing unpaid constitutes an arrear of revenue within 
the meaning of section 2 of the Act is a question 
ot law and cannot, therefore, be decided by the 
statement of a witness that it was an arrear of 
revenue within the meaning of the Act. [p. 459, col. 
2; p 450, col. l.j 

Per Chatterjea, J. ( Newbould, J., dissenting).—Under 

section 5 < of Act XI of IS >.l, the Collector having 

made a bid of Re 1 cannot afterwards purchase the 

estate on behalf of the Government at the highest 

amount of the bid made by another bidder. fp° 462, 
col. l.j 


i ne purcnase or an estate so made by the Collector 
is in contravention of the provisions of section 58 
of the Act and cannot confer a legal right on the 
Government under the purchase. Therefore, the 
proprietor can recover the estate by a suit in 
the Civil Court brought for the purpose, even though 
in his grounds of appeal to the Commissioner such 
an objection to the sale was not specified, [p. 463, col. 

1*J 


Case remanded. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1055 

of 1912. 

April 3, 1917. 

Present:—Mr. Justice N R Cbatterjea and 

Mr. Justice Newbould. 

AMRITA LALL ROY and another— 
Plaintiffs—Appellants 

V6TSUS 

The SECRETARY cf STATE for INDIA 

IN COUNCIL AND OTHERS—DEFENDANTS- 

Respondents. 

Bengal Land Revenue Sales Act (XI B. C. of 1859 ), 

2 , 3 , 6 , 7 , 33 , 58 —Revenue sale, dates in connection with 
~“ Arrears of revenue ”, meaning of—Collector's power to 
purchase e»tate at highest hid , after waking hid of 


The words “unless such ground has been declared 
and specified” in section 33 of Act XT of 1859 do not 
include the reasons for the ground. Therefore, where 
an objection to a revenue sale was taken in an 
appeal to the Commissioner, on the ground that the 
purchase by the Collector under section 58 of the 
Act was illegal, the same objection may be taken 
in the Civil Court though the reason given for it in 
the appeal may not be the same as that which is 
urged in the suit. [p. 462, col. 2.] 

Where an estate being put up to auction under Act 
XI of 1859, the peon of the Collector made a formal 
bid of Re. I on behalf of the Government in the 
presence of the Collector, who did not forbid it: 

Held, that as the Collector allowed his peon to 
make the bid of Re. 1 it must be taken to be 
his bid, and whether it was a matter of form or not, 
the legal consequence must ensue, so that the 
Collector could not purchase that estate on behalf 
of the Government under section 58 of the Act at 
the highest bid made by another bidder, [p. 462, col. 

L] 

Qu;ere .—Whether notices of sale under Act XI of 
1859 issued and signed by the Sub-Deputy Collector 
“/or the Collector" invalidate the sale? 

Qiuere .— Whether non-service of notice under sec¬ 
tion 7 of the Act is not a material irregularity 
in the conduct of the sale so as to invalidate the sale? 
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Per Neicbould, J .—Where an estate is put up to 
auction under Act XI of 1859, the commencement 
of the bidding according to the usual practice with 
a bid of Re. 1 for Government docs not prevent 
the Collector from taking advantage of the pro¬ 
visions of section 58 to purchase the estate on 
behalf of the Government at the highest bid made 

bv another bidder, [p. 466, col. 1.] 

'There is a sufficient compliance with the pro¬ 
visions of the Act if the Collector or other authorised 
officer settles or directs that notices of sale under 
sections 6 and 7 of the Act should be issued and the 
notices are signed on his behalf by the subordinate 
officer to whom the duty of signing them has been 
delegated. Where such notices were signed by a 
Sub-Deputy Collector “ for the Collector , a legal pre¬ 
sumption arises that the issue of the notices was 
directed by the Collector, [p. 466, col. 1 .J 

Appeal against the decree of the District 
Judge, Faridpur, dated the 27th January 
1912 , confirming a decision of the Subordi¬ 
nate Judge, Faridpur, dated the 9th July 

Mr. Chakerbutty , Babu Surendra Chandra 
Sen and Babu Khetra Mohan Ghose for Babu 
Satis Chandra Bhattacharji , for the Appel¬ 
lants. • 14 7 

Babus Ham Charan Mitra and Biraj Mohan 

Mafumdar , for the Respondents. 

JUDGMENT. 


N. R. CrtATTEPJEA, J. — This appeal arises 
out of a suit to set aside the sale of a revenue 
paying estate under Act XL of 1S59. The 
estate was sold for arrears of revenue for the 

“January hist” of 1908 on the 25th June 1908, 

and was purchased by the Government fur 

Rs. 50. 

The plaintiff No. 1, who was the owner of 
the largest share in the estate, and the 
plaintiff No. 2 who was the patnidar preferred 
appeals to the Commissioner, but the appeals 
were dismissed for default. Thereupon the 
present suit was instituted for reversal of the 
sale. The plaintiffs alleged that the estate 
was worth Rs. 6,000, and it has been found 
that it is worth Rs. 3,000. 

The Courts below dismissed the suits and 
the plaintiffs have appealed to this Court. 

The first contention raised on behalf 
of the appellants is that the sale was 
without jurisdiction, as there was no arrear of 
revenue within the meaning of section - ot 
Act XI of 1859, for which the estate could l»e 
sold. Section 2 lays down what an arrear 
of revenue” is. It says: “if the whole or a 
portion of a kist or instalment of any month o 
the era according to which the settlement and 


kis'ibandi of any mahal have been regulated 
be unpaid on the first of the following month 
of such era, the sum so remaining unpaid 
shall be considered an arrear of revenue”. 
The kistibandi of the mahal has not been 
produced in the case. But the various 
robokaris and notices issued by the Collector 

[Exhibits 6 (a), 6 (6), 6 (c\ 4 (a\ 4 (6), 4 
(c), 4 (d), c 1, d 1, to d 4 referred to in the 
judgment of the Court of first instance] 
mention Rs. 89-15-9 as arrears of the January 
kid of 1908. If the amount was on account 
of the January kist, it could not, having 
regard to the provisions of section 2 of the 
Act, become an “arrear of revenue” until the 
1st of February. The learned District Judge 
says that the last date of payment of the 
January kist was the 12th January. That 
obviously is wrong. There are three dates to 
be considered in connection with sales under 
the Act. The first is the kist or instalment 
of payment fixed by the kistibandi of each 
estate That kist , if it remains unpaid on the 
first day ot the following month, becomes an 
arrear of revenue (section 2). 1 he s cond 

is the date fixed by the Board of Revenue 
for each district as the latest day (in each 
quarter) for payment of all “arrears” (section 
3), and lastly , the date fixed for the sale. 
The 12th January, no doubt, is one of the 
dates fixed by the Board of Revenue under 
section 3 of the Act for payment of arrears of 
revenue in the district. But if the amount 
of Rs. 89-15-9 was due for the January 
hi sty it did not become an arrear of revenue 
until the 1st February. It is contended on 
behalf of the respondent that the expression 
“January kist ” in the judgment of the District 
Judge was a misuse of the words and that 
what was meant was the kist of revenue 
for a period before January, the last date 
of payment of which was the 12th of 
January, in other words, that it was an arrear 
of revenue payable on that date, and we 
were referred to the copy of the Touzi Ledger 
of the Collectorate in support of the conten¬ 
tion. 

The Ledger shows that Rs. 89-15 9 was 
payable on the 12th January 1903. If, how- 
ever the amount was for the January kist 
as the various robohiris and notices issued 
from the Collectorate i .how, the Ledger wou d 
not in the absence rf the kistibandi, help 
the’ respondent, because the revenue for 
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the January kist did not become an arrear 
of revenue on the 12th January, and the 
entry in the register would be in con¬ 
travention of the provisions of section 2 of 
the Act. The learned Government Pleader 
relied on the passage in the judgment 
of the Subordinate Judge where he refers 
to the statement of the son of plaintiff 
No. 2, who said that Rs. 89 15 9 were the 
arrears of revenue for which the mahal 
was sold, and that the documents of the 
estate were with the defendant No. 3 and 
observes that the patta ought to have been 
produced by the plaintiff. 

But the estate was sold for'Rs. 89-15-9, 
the alleged arrears of revenue. Whether 
it constituted an arrear of revenue’’ 
within the meaning of section 2 is a 
question of law to be decided in the case. 
The statement, therefore, of the witness can¬ 
not prove that it was an arrear of revenue 
within the meaning of the Act. As for 
the plaintiffs not producing the bundobasti 
patta , it does not appear that the patta was 
either with the plaintiffs or even with the 
defendant No. 3, all that the witness said was 
that the documents of the estate were with 
the defendant No. 3. The plaintiffs have 
produced various papers issued from the 
Collectorate in which the arrear is expressly 
described as being for “January hist," and 
I think they are entitled to rely upon 
them. In the 9th paragraph of the written 
statement the defendant stated that the 
yearly revenue of the estate is payable 
in four kists and the sum of Rs. 89-15-9 
for whioh the estate was sold was 
due in respect of the December kist. The 
plaintiffs, as already stated, produced a 
number of papers stating that the arrears 
were for the “January kist” and the noti¬ 
fications of sale issued under section 6 of 
the Act described it as arrears of January 
talab. If the words ‘ January kist” or 
“January talab” were loosely used, as it is 
contended on behalf of the respondent, no¬ 
thing was easier for the defendant than to 
produce the kabuliyat executed by the plaint¬ 
iffs ano which would at once have shown 
the kists. In the absence of the kistibundi , 
the plaintiffs are entitled to rely upon the 
description appearing in the papers issued 
from the Collectorate and there is no reason 
why we should hold that the expression 


January kist” was used in the papers 
issued from the Collectorate in a loose way, 
or that it was used in a sense different 
from its plain meaning. I have referred 
to the evidence on the point, only because 
the learned Government Pleader based 
his arguments upon it, but we are not 
entitled to go into evidence in second 
appeal. Whatever might have been the 
opinion of the Subordinate Judge, the 
learned District Judge distinctly refers to 
the January kist” and as far as the finding 
of fact goes, we are bound by it. He, 
no doubt, says that the last date for pay¬ 
ment of the “January kist” was the 12th 
January, and that there ‘ unquestionably was 
an arrear”. That, however, is a question 
of law to be decided with reference to the 
provision of section 2 of the Act, and is not 
a finding of fact. In Haji Buksh llahi v. 
Durlav Chandta Kar (1) the proprietor of an 
estate stipulated for payment of the whole 
revenue within 2Sth June every year, and 
the revenue remained unpaid on 25th June. 
The Collector directed the estate to be sold 
and it was accordingly sold on 16th March 
1903 for non-payment of revenue for the 
June instalment of 1902. The Judicial Com¬ 
mittee hell that the revenue was not in 
arrear until the 1st July 1902 and the estate 
could not be sold till 25th June 1903. I am 
of opinion that there was no arrear of revenue 
within the meaning of the Act on the 12th 
January 1908 and the sale was, therefore, 
without jurisdiction [see Balkishen Das v. 
Simpson (2)] 

The next contention is that the purchase 
by the Collector was in contravention of 
the provisions of section 58 of the Act 
and is, therefore, wholly invalid. It appears 
that at the first sale which took plaoe on 
the 25th March 1908 there were three 
bidders and one Chandra Kant Mitra bid 
Rs. 135 and deposited the 25 per cent, of 
the purchase-money, but as he defaulted 
to pay the balance, there was an order 
for re-sale and it took plaoe on the 25fch 

(1) IB Ind. Cas. 821; 16 C. W. N. 842; 23 M. L. J. 
206; 12 M. L. T. 385; (1912) M. W. N. 1005; 14 Bom. 

L. R. 1063; 10 A. L. J. 452; 16 C. L. J. 620; 39 C. 981 
(P. C.). 

(2) 25 I. A. 151 at p. 158; 25 C. 833; 2 C. W. X. 
513; 7 Sar. P. C. J. 363; 13 Ind. Dec. (n. s.) 543 
(P. C.). 
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June 1908. On that date there were three 
bidders p/esent. The Collector commenced 
the bid at Re. 1. The highest bid was 
by one Rajani Kant, and he bid Rs. 50, 
the Collector enquired whether there were 
further bids, and as no one offered 
higher, the estate was purchased by the 
Government at Rs. 50. 

t 

Now, under section 58, the Collector 
may purchase the estate on behalf of the 
Government only in two cases. The first 
is where there is no bidder and then he 
can purchase the estate for Re. 1. Here 
there were three bidders present, and 
he, therefore, could not bid. The second 
is where there are bidders, and the highest 
bid is insufficient to cover the arrears and 
those accruing up to the date of sale, and 
in such a case the Collector may take or 
purchase the estate on account of the 
Government at the highest amount bid. 
As pointed out by Brett and Mookerjee j 
JJ., in the case of Halim un-nissa Chow- 
dhrani v. Secretary of State (3) that tbe 
highest bid here referred to in one not 
arrived at by competition between the 
Collector and ordinary bidders.” They ob¬ 
served: “it appears to be clear that, as in 
the first class of oases, the Collector is 
to take no action till he has ascertained 
that there are no bidders, so also in the 
second class of cases, the Collector is to 
take no aotiori till he has ascertained that 
the highest amount offered by the bidders 
present is insufficient to cover the amount 
realizable. We do not think it would be a 
reasonable construction of section 58 to 
hold that it is open to a Collector to 
compete with the other bidders and after 
he has been defeated and the highest bid 
determined against him, that he may turn 
round and claim the benefit of the 
second part of section 5b. if the Collector 
chooses to enter the ring as an ordinary 
bidder he must be treated as such, and 
in order to succeed he must outbid the 
other intending purchasers. If, on the other 
hand, he desires to take advantage of the 
second part of section 5b, he must wait 
and see whether the highest bid is or is 
not sufficient to cover the demand realizable. 
In the case before us the first bid of Re. 1 

(3) 17 C. 1036; 8 C. W. N. 880. 


offered by the Collector was clearly 
not one under the first part of section 
58 inasmuch as there was at least one 
person, the agent of the defaulter, ready 
to offer bids. When, therefore, the second 
bid of Rs. 10 was offered, if the Collector 
desired to purchase the property, the only 
course open to him was to advance his 
own bid, like any ordinary bidder. We 
must hold accordingly that the procedure 
followed by the Collector and the purchase 
made by him were not in accordance with 
the provisions of section 58 of the Revenue 
Sale Law.” Tbe learned Judges further 
observed that the sale “has been brought 
about by what must be regarded as an 
abuse of the provisions of section 5b, if 
indeed it may be regarded .as a colour¬ 
able compliance therewith. The consequence 
has been that a valuable property has 
passed into the hand of the Government 
for a nominal sum while the defaulting 
proprietor still continues liable for tbe 

unsatisfied arrears.” 

It is contended, however, on behalf of 
the respondent that in the present case 
the bid of Re. 1 was the customary 

( mamuli) or sarkari bid and that the 

finding of the lower Appellate Court is 

that the Collector did not enter the ring 
as a bidder and the bid was made by 
the peons as a matter of form. But in 

the first place, as pointed out by the Sub¬ 

ordinate Judge, the peon made a bid of 
Re. 1 in the presence of the Collector 

who did not forbid the peon to make 

that sarkari bid, and that the bid of 
Re. 1 could not have been a mamuli one 
since there was no such bid on the 25th 
March. The learned Subordinate Judge 
was of opinion that there was no doubt 
“that the Collector’s acts were illegal as 
they were not in accordance with the pro¬ 
vision of section 58 of Act XI of lb59 
and that the sale is tainted by illegal¬ 
ity.” 

The learned District Judge, no doubt, 
holds that the Collector did not enter 
the ring as a bidder because, in his opinion, 
the bid by the peon was made by him 
as a matter of form. The finding, however, 
cannot be said to be a finding of fact. 
The Statute does not recognize any bid 
of Re. 1 as a matter of form, It 
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expressly lays down the case where the 
Collector may purchase the estate for 

Re. 1. The peon surely did not make the 
bid of Re. 1 against the order of the 
Collector, and if notwithstanding the 

express provision of the law, the Collector 
allows his peon to make the bid of 
Re. 1 it must be taken to be his bid, 
and whether it be a matter of form or 
not, the legal consequences must ensue. It 
may be pointed out that in the case of Halim- 
un-nissa v. Secretary of State (3) cited above, 
there was also a bid of Re. i on both the dates 
of sale. The bids must have been made by 
the peon and not by the Collector himself, 
and I am unable to see the force of the 
observation that the bid in the present 
case by the peon was not made on behalf 
of the Collector. If the bid was made as 
a matter of form that itself shows that 
it was made on behalf of the Collector, 
and not by the peon on his own behalf. 
But the bid sheet itself (which i3 signed 
by the Collector himself) shows that the 
Re. 1 bid was on behalf of the Gov* 
ernment. The bids by the Government are 
shown thus: Government 1-50” / e , the 
bids on behalf of the Government were 
Re. 1 and Rs. 50. The entry of Rs. 50 
is obviously incorrect, because there 
was no bid of Rs. 50 on behalf of the 
Government, the estate was only purchased 
at the highest bid of R 3 . 50 by the 

Collector on behalf of the Government. 
But as the estate was purchased by the 
Government for Rs. 50, it appears to 
have been mentioned as a bid on behalf 
of the Government, and at the foot of the 
bids, it was stated that it was ‘ sold to 
Government for Rs. 50 only. 5 ' Under the 
circumstances the mere fact that Rs. 10 
was mentioned as a bid cannot detract 
from the effect of the entry of Re. 1 
as a bid on behalf of the Government. 
The facts in this connection are stated in 
the judgments of the Courts below, and 
it is open to us to decide whether the 
purchase by the Collector was or was not 
illegal. I am of opinion that the Collector 
offered the bid of Re. 1, and that being 
so, he could not purchase the estate 

on behalf of the Government at the highest 
amount of bid made by another bidder, 
Rajani Kant. The purchase, therefore, was 


in contravention of the provisions of section 
58 of the Act. 

The question arises, however, whether 
the ground was taken in the appeal to 
the Commissioner. The learned Subordinate 
Judge apparently was under the impression 
that it was not when he observed: “it is, 
therefore, that I remarked that it was a 
pity that the illegality was not declared 
and specified in the grounds of appeal since 
section 33, Act XI, precludes the plaintiffs 
from raising new grounds in the plaint.” 
The ground was not taken in the . appeal 
by the plaintiff No. 1, although he took 
the general ground that the sale was not 
held in conformity with the provisions of 
Act XI of 1859. But it is not open to 
the plaintiff, in a suit to set aside a 
revenue sale, to urge, under cover of 
a general ground taken in his appeal 
before the Commissioner, specific irregu¬ 
larities other than those urged before the 
Commissioner. See Gobind Lai Rcy v. Ram - 
janam Misser (4) and Sheikh Mohammed Aga 
v. Jadunandan Jha (5). The ground, how¬ 
ever, was taken in the appeal by the 
plaintiff No. 2 to the Commissioner. The 
sixth ground of his appeal to the Commis¬ 
sioner runs as follows: - “That it was illegal 
on the part of the Collector of Faridpur 
to bid and purchase the property for 
Rs. 50 on behalf of the Government under 
section 58 of Act XI of 1£59, inasmuch 
as it does not appear that the bidders 
had refused to increase their bids.” It is 
contended on behalf of the respondent 
that the ground now taken on the point 
was not taken before the Commissioner 
in that form. That is true. But the 
invalidity of the purchase on behalf of 
the Government under section 58 was 
taken, though the reason given for it is 
not the same as that which is urged in 
the present suit. The words “declared and 
specified,” however, would hardly include the 
reasons for the grounds, and I am of 
opinion that the objection to the purchase 
by the Collector under section 58 of the 
Act was sufficiently taken, though not in 
the precise form urged in the present'case. 

(4) 21 C. 70; 20 I. A. 165; 17 Ind. Jur. 536; 6 Sar. 
P. C. J. 356; 10 Ind. Dec. (n. s. 679 (P. C.). 

(5) 10 C. W. N. 137; 2 C. L. J. 325. 
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Besides the purchase by the Collector 
being in contravention of the provisions 
of section 58, no legal rights accrued to 
the Government under the purchase, and 
in that view, it need not have been speci¬ 
fied in the grounds of appeal to the Com¬ 
missioner. 

It is contended on behalf of the re¬ 
spondent that even if the purchase by the 
Collector was in contravention of the pro¬ 
visions of section 58, the only person 
affected was Rajani Kant whose bid of 
Rs. 50 was not accepted, and that the 
plaintiff did not sustain any substantial 
injury by reason of the irregularity com¬ 
plained of. But the amount of the arrears 
for which . the estate was sold was 
R8. 89-15 9 (up to December 1907 according 
to the defendant) and there must have 

been arrears up to the date of the sale 
(25th June 1908). The estate was sold 
for Rs. 50 only, so that it was insufiioient 
to cover the amount for which the plaint¬ 
iff was liable, and even after the sale 

of his estate, he is liable for the balance 

of the arrears, and that certainly is sub¬ 

stantial injury to him by reason of the 
irregularity. 

The third contention is that the notifica¬ 
tion of sale under sections 6 and 7 of the Act 
not having been signed by the Collector or 
other officer authorised to hold sales under 
the Act, the sale proceedings are void. The 
notices were signed by one B. K I). Gupta, 
a Sub Deputy Collector (and not a Deputy 
Collector as stated in the judgment of the 
Court of Appeal below). It appears from 
the Collector’s general order-book that he 
was authorised by the Collector to sign pro¬ 
cesses, and the learned District Judge is of 
opinion that there is no provision in the Act 
requiring notices to be signed by the Col¬ 
lector himself, nor is there any rule pro¬ 
hibiting delegation of his duty by the 

Collector to any of his subordinates. If the 
issuing of notifications includes the act of 
signing the notices, the Sub-Deputy Collector 
certainly was not an authorised person, 
because under the rules framed by the Board 
of Revenue it is the Commissioner of Revenue 
who can authorise any officer subordinate to 
him to legally exercise the power of a 
Collector to hold sales of land, and the word 
Collector” in section 61 of the Act includes 
a Deputy Collector or other officer exercising 


by the authority of Government the powers 
of a Collector or a Deputy Collector. B.K.D. 
Gupta was not a Deputy Collector, and he 
does not appear to have been authorised by 
the Government to exercise the power of a 
Collector or a Deputy Collector, nor does he 
appear to have been authorised by the Com¬ 
missioner to hold sales under the Act, and 
the fact that he was authorised by the 
Collector to sign processes would not autho¬ 
rize him to sign notices of sale under the 
Act, if that is to be done by the Collector 
or other officer authorized to hold sales under 
the Act. We were referred by the learned 
Counsel for the appellant to a passage in 
the judgment in the case of Baijnath Sakai v. 
Ramgut Singh (6) where Lord Davey ob¬ 
served: “it is unnecessary for their Lord- 
ships to point out the necessity there is 
when power is given to a public officer to sell 
the property of any of Her Majesty’s subjeot 
that the forms required by the Act, which 
are matters of substance, should be complied 
with.” These observations, however, were 
made in connection with the certificate pro¬ 
cedure under the Public Demands Recovery 
Act, in which there is a distinot provision 
that the certificate is to be signed by the 
Collector himself. There is no such pro¬ 
vision in Act XI of 1839. The Collector or 

other officer authorized to hold sales under 
the Act is required to issue notification, and 
it is contended on behalf of the respondent 
that it is sufficient if he settles or directs 
that notices should be issued and the power 
of signing the notices may be delegated to a 
subordinate officer, as was done in the 

present case by the general order of the 
Collector. 

It is pointed out, on the other hand, on 
behalf of the appellant, that there is no evi¬ 
dence to show that it was the Collector who 
directed the notices to be issued in the 
present case. Here the notices were signed 
by the Sub-Deputy Collector for tJce Col¬ 
lector, but there is no provision in the Act 
authorizing the Collector to delegate this 
function to a subordinate officer. As. how¬ 
ever, the appellants must succeed on other 
grounds, I do not think it necessary to de¬ 
cide finally whether such delegation is per¬ 
missible. 

(6) 23 C. 775 at p. 787; 23 I. A. 15; 7 Sur. I*. C. J. 1- 
12 lad. Dec. (n. o.) old. 1 
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The last contention is that the notices 
under section 7 were served in the Pangsha 
Police Station, whereas the lands of the 
estate are situated within the Police Station 
of Baliakandi where no notices were served 
at all. 

• This appears to be so from the returns 
submitted by the serving peon. The learned 
District Judge overruled the contention on 
the ground that the third issue did not 
specifically raise this point. But the issue 
should be read with reference to the pleadings 
in the suit. The plaint (paragraph 5) 
distinctly raised the question, and the 3rd 
issue as framed was sufficiently wide to 
cover it. It was also expressly taken in 
the grounds of appeal to the Commissioner. 
The return submitted by the peons bear 
out the contention, and under the circum¬ 
stances the Court below ought not to have 
thrown out the contention. The learned 
Judge refers to the fact that the ruling 
in Rajrani Basi v. Gonesh Prosad (7) 
had not been made when the plaint was 
filed or the issues were framed and observes 
that “before that ruling the High Court had 
never made a distinction between admis¬ 
sibility of evidence of service in a wrong 
malial after the grant of a sale certificate 
under the Revenue Sale Law. I am, there¬ 
fore, not inclined to believe that the appel¬ 
lants intended specifically to put this matter 
in issue.” 

But as stated above, the plaint distinctly 
raised it and the non-publication of notices 
under section 7 referred to in the issue 
can have reference only to the non-publi¬ 
cation complained of in the plaint. The 
plaintiffs might not have been able to 
rely on the point if the case in Rajrani Basi v. 
Gonesh Prosad (7) had not been decided in 
that way before the trial in the present 
case took place, but that would be no ground 
for overruling the contention if it was set up 
in the plaint. 

The learned Judge observed that there is a 
conflict of decisions between that case and the 
case of Sheikh Mohammed Aga v. Jadunundan 
Jha (5) as to the effect of section 8 of 
Act VII of 1858. But the question whether 
that section would prevent the plaintiffs 
from proving that the notice was served 
in a wrong mahal was not considered in the 

(7) 5 lad. Cas. 650; 14 C. W. N. 626; 37 C. 407. 
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ease of Sheikh Mohammed Aga v. Jadunandan 
Jha (5). It is unnecessary, however, to 
discuss this question, because assuming that 
section 8 of Act VII of 1868 does not 
cover a case of service of notice in a wrong 
mahal , it has been laid down in several 
cases that the object of the notification 
under section 7 of Act XI of 1859 being 
to give notice to the raiyais not to pay 
rent to defaulting * zemindars , non-service 
of such notices cannot occasion any loss 
to the defaulter and cannot be a ground 
for invalidating the sale. Had the matter 
been res mtegra , I would have been prepared 
to hold that although the direct object of the 
notice under secton 7 might be to give 
notice to the raiyats not to pay rent, such 
notice has the effect of giving great pub¬ 
licity to the fact that the sale is going to 
take place, and making it ' known to the 
zemindars and other people in the neigh¬ 
bourhood who would naturally be more 
interested in purchasing the estate, and 
the non-service of the notice under section 
7 is a material irregularity. As, however, 
a contrary view has been taken in a series 
of cases [see Gahind Chundra Gangopadhya 
v. Sherajunnissa Bibi (8), Mahomed Azhar 
v. Raj Chunder Roy (9), Azimuddin Patwari 
v. Secretary nf State for India (10\ Sheikh 
Mohammed Aga v. Jadunandan Jha{ 5)], it must 
be held that the non service of notice 
under section 7 does not invalidate a sale. 

The plaintiffs, however, I think, are en¬ 
titled to succeed on the first two grounds 
stated above. The sale must, therefore, 
be set aside as invalid, and the suit 
decreed accordingly, by setting aside the 
decrees of the Courts below. 

Newbould, J.—This is a second appeal by 
the plaintiffs against a decree dismissing 
a suit to set aside a sale of an estate for 
arrears of revenue under the provisions of 
the Bengal Land Revenue Sales Act, XI 
of 1859. 

The first point urged at the hearing 
of the appeal is based on the decision of 
the Judicial Committee in the case of Haji 
Buksh Elalii v. Durlav Chandra Kar (I). It 
is contended that in the present case as 
in that case, the estate was put up to 
sale for an arrear of revenue before 

(8) 13 C. L. R. 1. 

(9) 21 C. 354; 10 Ind. Dec. (n. s.) 867. 

(10) 21 C. 360; 10 Ind. Dec. (n . e.) 871. 
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the latest date fixed for its payment and 
that the sale was consequently without 
jurisdiction. The liability of an estate to 
sale under the Act depends on three dates. 
The first is the date on which the instal¬ 
ment of revenue is payable under the terras 
of the settlement. If it is not paid on 
this date, under section 2 of the Act it 
does not become an arrear of revenue until 
the first of the following month which is 
the second date. And though the unpaid 
sum has become an arrear of revenue the 
estate is not liable to sale under the Act 
unless this arrear of revenue remains un¬ 
paid on the latest day of payment. This, 
the third date under section 3 of the Act, 
has to be determined for each district by 
the Board of Revenue. In the Farid pur 
district where the estate is situated the 
dates fixed under section 3 as the latest 
days of payment are 28th June, 28th Sep¬ 
tember, 12th January and 28th March of 
every financial year. The estate was first 
put up to sale on the 25th March 1908. 
It was subsequently re sold on account of 
default by the purchaser but this is irrele¬ 
vant to the present argument. Whether 
the sale on the 25th March 1908 was with 
or without jurisdiction depends on whether 
there was or was not an arrear of revenue” 
as defined by section 2 previous to the 12th 
January 1908, the latest day of payment” 
under section 5 previous to the sale. Whether 
there was such an arrear depends on whether 
there was an instalment of revenue due accord¬ 
ing to the terms of settlement before the 1st 
January. The difficulty in this case arises 
from the fact that at the trial neither party 
have any evidence as to the terms of the 
settlement and there is consequently no 
finding as to the actual date when the 
unpaid instalment of revenue was primarily 
payable. The plaintiffs-appellants rely on 
certain robokans and notices issued by the 

Collector-Exhibits 6 (a), 6 ( b ), 6 (c), 4 («), 

4 (6), 4 (r), 4 (d), C 1, I) and D1 to 04, 
which mention the January kist of 1908. But 
as remarked by the learned Subordinate 
Judge, some of these documents also refer 
to January 12th, 1908, as the latest day of 
payment. Relying on this and on the fact 
that the plaintiffs have not produced the 
Government band basti pittah, he has held 
that what is called the January hist was 

30 
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in reality the Oecember hist as alleged in 
the written statement, for which the latest 
date of payment was the 12th January. 
The learned District Judge in his appellate 
judgment has not gone into these details, 
but has held that the last date of payment 
for the January hist was the 12th January. 

As his is a judgment of affirmance he must 

be held to have supported the finding of the 
learned Subordinate Judge that the sum of 
Rs 89-15-9, which both Courts find to have 
been arrear of revenue on the 12th January, 
was payable for the Oecember kid. The 
findings of the two lower Courts amount 
to this that what might be expected to 
happen, has happened. As the proprietor 
is safe provided he pays his revenue before 
the latest day of payment, the earlier date 
on which it is payable under the terms of 
settlement has been lost sight of in practice 
and the later date on which the hist must 
be paid is called the fciridate. That is to 

say, the kid referred to as the January 

kist is not the kist payable in January 

under the kisiibandi but the kist for which 
the latest day of payment falls in January. 
Whether an unpaid instalment of revenue is 
an arrear of revenue is a question of law, 
so far as it depends on the application of 
the provisions of Act XI of 1859. But 

whether the unpaid amount Rs. 89-15 9 was 
payable according to the terms of the 
settlement in Oecember 1907 or January 
190^ is a question of fact. The Court of 
first instance has found that it was payable 
in Oecember and as this finding has not 
been reversed by the lower Appellate Court, 
it is binding on us as a Court of second 
appeal. On this finding it follows that 
that there was an “arrear of revenue” on 
the 1st January 1906 and as this arrear 
was unpaid on the “latest day of payment” 
the 12th January 1908, the sale on the 
25th March 1908 was not without jurisdic¬ 
tion. I, therefore, hold that the first conten¬ 
tion of the appellants fails. 

The second point taken by the appellants 
is that as the bidding opened with a bid 
of Re. 1 on behalf of the Secretary of 
State, the Collector was not legally entitled 
to purchase the property for Government 
at the highest bid that was made. It is 
found by the lower Appellate Court that 
when the sale was finally held a peon opened 
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the bidding with a bid of Re. 1 as a 
matter of form according to custom. Even 
if it be held that this was a bid on behalf 
of the Collector, I cannot see why this should 
deprive the Collector, of his statutory right 
under section 5S of Act XI of 1859 to purchase 
the estate on account of the Government 
at the highest amount bid, if the highest 
bid be insufficient to cover the arrears. The 
real meaning of the preliminary bid of 
R 9 . 1 is that the Collector gives notice that 
he intends to exercise his powers under 
section 58. If there is no bid the Collector 
would purchase the property at Re. 1 
under the first provision of the section. 
If there were a bid of Re. I only the 
Collector would still purchase the property 
at that price under the second provision of 
the section. Consequently it would be useless 
for an intending bidder to make a bid not 
exceeding Re. 1 and the calling out by the 
peon of a Government bid of Re. 1 merely 
announces that. The facts of the case of Hulim- 
un-nissa Chou'dhurani v. Secretary of State 
(3) can be distinguished from the facts 
of the present case and cannot be held to lay 
down as a principle of law that the com¬ 
mencement of the bidding according to the 
usual practice with a bid of Re. 1 for 
Government prevents the Collector from tak¬ 
ing advantage of the provisions of section 58. 
If the sale is conducted fairly as was done 
in the present case, l can see no objection to 
this practice. 

I am further of opinion that the plaintiffs 
appellants are prevented by the provisions 
of section 33 of the Act from raising this 
contention. This was not declared and 
specified in the appeal of either plaintiff to 
the Commissioner. The only ground that 
has any reference to section 58 is the sixth 
ground in the appeal to the Commissioner of 
the second plaintiff Surja Kumar Lahiri, the 
patnidar of the estate sold. This ground is 
as follows: That it was illegal on the part 
of the Collector of Faridpur to bid and pur¬ 
chase the property for Rs. £0 on behalf of 
Government under section 58 of Act XI of 
1859 inasmuch as it does not appear that the 
bidders had refused to increase their bid.” 
Had this ground been set out with the 
omission of the final portion commencing from 
the words ‘ inasmuch as”, it might perhaps 
be held to cover the point now urged. But 


when a ground which has been found to b e 
untenable was specified, an entirely different 
ground, though covered by the preliminary 
ground, must be held to have been excluded. As 
pointed out by me in my judgment in Shamanta 
Radha Charan Das v. Sharfuddin Hossein (11), 
the effect of the Privy Council decision in 
the case of Gobind Lai Roy v. Ramjanam 
Misser (4) is to aunul to a very great 
extent the distinction between illegalities 
and irregularities in applying the provisions 
of section 33 and I hold that the present 
objection to the legality of the Collector’s 
action under section 58 was one that could 
not be raised in a civil suit if it had not been 
specified in the grounds of appeal to the 
Commissioner. I, therefore, hold that this 
second contention of the appellants fails 
both on the merits and on the ground that 
section 33 of the Act precludes the plaintiffs 
from raising it in this suit. 

The third point taken .by the appellants 
is that the sale proceedings were void a9 the 
notices under sections 6 and 7 of the Act 
were signed hy a Sub-Deputy Collector 
instead of by the Collector or other officer 
authorised to hold sales under the Act. The 
arguments on both sides are fully set out in 
the judgment that has just been delivered by 
my learned brother and it is unnecessary 
for me to repeat them. It is enough to 
state that I accept the contention on behalf 
of the respondent that there has been a 
sufficient compliance with the provisions of 
the Act if the Collector or other authorised 
officer settles or directs that the notices 
should be issued and the duty of signing 
the notices on his behelf may be delegated 
to a subordinate officer. As these notices 
were signed by the Sub-Deputy for the Col¬ 
lector, a legal presumption arises that the 
issue of the notices was directed by the Col¬ 
lector. I, therefore, decide this point also 
against the appellants. 

The fourth and last point argued is that 
the sale is invalid on account of the notices 
under section 7 having been published in the 
jurisdiction of the Pangsha Police Station 
instead of in that of the Baliakandi Police 
Station. The authorities cited by learned 
brother are conclusive against this conten¬ 
tion. 

(11) 20 Ind. Cas. 423; 41 C. 276 at p. 284; 17 C. W. 

N. 1135. 
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I regret my inability to agree with the 
decision of my learned brother more particu¬ 
larly as the case is one of undoubted hardship, 
an estate found to be worth Rs. 3,000 
having been sold for the inadequate price 
of Rs. 50. But on careful consideration I 
find myself unable to hold that the sale is 
invalid on any of the grounds urged and 
would, therefore,dismissthis appeal with costs. 

By the Coort.— As we are unable to agree 
in this case, under section 98, Civil Procedure 
Code, the decree of the lower Appellate Court 
is confirmed and the present appeal dismissed 
with costs. 

Appeal dism issed. 
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GHUTUR SINGH and others—Defendants 
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ANGAD PANDE and others — Plaintiffs — 

Respondents. 

Ou.dk Law's Act (XVIII of 1876), s . ‘J— Pre-emption 
—Lapse of successful pre - emptor’s right by time , 
whether amounts to sale . 

Where the right of a successful pre-emptor lapses 
by reason of his failure to apply for execution of his 
decree within the time permitted by law, such lapse, 
whether intentional or accidental, docs not amount to 
a re-sale of the pre-empted property, so as to give rise 
to a right of pre-emption on its own account under 
section D of the Oudh Laws Act. [p. 467, col. 2.] 

Lakhrani Knar v. I)knnrai Singh } 32 Ind. Cas. 634; 
14 A. L. J. 102, distinguished from. 

Appeal from the decree of the District 
Judge, Gonda, dated the 17th July 1916, re¬ 
versing that of the Munsif, Utraula (Gonda), 
dated the 30th May 1916. 

Babu Aditya Prasad , for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra , 
for the Respondents. 

JUDGMENT.—This appeal arises out of 

a suit for pre-emption, under somewhat 
peculiar circumstances. Sugrina, a co-sharer 
of the village Dehorli, sold his 18-pies 
share to defendants Nos. 1 to 4 on the 
15th January 1910. Defendant No. 11 
instituted a suit for pre-emption, in respect 
of that sale, and a similar suit was filed 


by the present plaintiffs, along with two 
other persons, for the same purpose. It 
was held in these suits that defendant 
No. 11 had a preferential right to pre-empt 
the property as against the present plaintiffs. 
His claim was accordingly decreed, subject 
to the payment of Rs. 700 to the defend¬ 
ants vendees. Defendant No. 11 thereupon 
paid the pre-emption money but omitted to 
take out execution of his decree within the 
time permitted by law. He subsequently 
applied for possession, but the Court executing 
the decree rejected his application on the 
ground that it was barred by time. The 
defendants-vendees thereupon refunded the 
pre emption money paid by the defendant No. 
11, which they had already realized. The 
plaintiffs in the present suit allege that the 
omission of the defendant No. 11 to execute 
his decree for possession was merely a sub¬ 
terfuge or device to defeat the plaintiffs’ right 
of pre-emption and what was really intended 
was a re-sale of the property by the de¬ 
fendant No. 11 to defendants Nos. 1 to 
4 in lieu of Rs. 700, which was the amount 
which the former had paid in enforcement of 
his pre-emptive right. 

The Court of first instance dismissed the 
suit, holding that no sale was established 
but the lower Appellate Court allowed the 
appeal, holding by way of inference, from 
the circumstances of the case, that a re sale 
was really intended. 

There is, however, a considerable amount 
of difference between the sale of a subsist¬ 
ing right and the lapsing of it by reason 
of the operation of the law of limitation. 
The right in the present case had lapsed 
by reason of the failure of defendant No. 

11 to apply for the execution of his decree 
within the time permitted by law. The 
failure may have been deliberate, or 
accidental. If it was deliberate, it may 
be taken into consideration as a circum¬ 
stance evidencing an intention to forego 
the property or to relinquish the right acquir¬ 
ed by the decree. It would not necessarily 
be proof of an intention to sell the pro¬ 
perty so as to give rise to a right of 
pre-emption on its own account. Section 
9 of the Oudh Laws Act allows a right of 
pre-emption in case of a sale of proprietary 
or under-proprietary tenure. But a sale 
is distinguishable from a mere relinquish- 
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ment of a right, and the inference drawn 
by the learned District Judge is, in the 
circumstances of the case, not necessarily 
justified. If the failure to apply for the 
execution of the decree, within the time 
permitted by law, was accidental, the right 
of the plaintiffs to sue for pre eruption 
would be still weaker. The learned District 
Judge does not say that the failure was 
deliberate or intentional, and in the absence 
of evidence to show that a sale was really 
intended, the decree passed by the Court 
below cannot he sustained. The learned 
Counsel for the plaintiffs respondents relies 
on a decision. Lakhroni Kuar v. Dlianraj 
Pingh (l), wherein it was laid down that 
a person who has obtained a decree for 
possession and has not executed it within 
limitation, can maintain a fresh suit for 
possession without offending ' he provisions of 
sections 11 and 47 of the Code of Civil 
Procedure. One of the hndings in that 
case, however, was that the decree-holder 
had privately obtained possession, and was 
subsequently ousted constituting a separate 
cause of action. It is not suggested here 
that the defendant No. 11 had privately 
obtained possession. His right to apply 
for possession became barred by time on 
the expiry of three years from the date of 
the payment of the pre-emption money. 
He had, therefore, no subsisting right left 
in the property which he could have sold to 
the defendanfs-appellants, when he took back 
his pre-emption money. The receipt granted 
by defendant No. 11 does not evidence any 
contract of sale and no other evidence 
bearing on the matter has been pointed 
out. 

The appeal is, therefore, allowed and 
the plaintiffs’ claim dismissed with costs 
throughout. The defendants appellants will 
get their costs from the plaintiffs in all the 
Courts. 

Appeal allowed. 

(1) 32 Ind. Cas. 634; 14 A. L. J. 102. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 234 of 1915. 

March 1, 1917. 

Present:— Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

NAND LAL PAL— Appellant 

versus 

NARESH CHANDRA DEB GOSWAMI 

AND OTHERS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), s. 11 — Res- 
judicata — Ex parte decree—Decision on issue not 
necessary to be determined — Co-defendants — Pro forma 
defendant , uhat is—Transfer of Property Act (IV of 
1882), s. 54 —Contract for sale of properly , whether 
creates interest in property—Limitation Act (IX oj 
1908', Sch. J, Art. 11, applicability of — Appeal, right 
of, by person who ought not to have been made party 
to suit. 

Per Mullick, J. — An ex parte decree can operate as 
res judicata, but a decision on an issue which is not 
necessary to be determined cannot so operate, [p. 

469, col. 2; p. 470, col. 1.] 

In order that a decision may operate as res • 
judicata between any co-defendants, it is necessary 
that there should be a conflict distinctly and 
expressly raised between them and the decision of 
that couHict as between them should be necessary 
for the disposal of the suit [p. 4“0, col 1.] 

In order that a person may have a right of appeal 
it must be shown that he was adversely affected by 
the decree, [p. 470, col. 2.] 

If a person who ought not to have been made a 
defendant is impleaded as such, he is not a person 
who ought to be allowed to figure as an appellant, 
[p. 471, col. 1.] 

A pro forma defendant is not known to law. [p. 471, 
col. 1.] 

Article 11 of the Limitation Act has no applica¬ 
tion to a case where an objection against an attach¬ 
ment of property has not been disp jsed of on the 
merits, [p. 47 •, col. 2.] 

Per Jwala Prasad, J .—No person has a right of 
appeal from a decision unless his interest is pre¬ 
judicially affected by it. [p. 472, col. 1.] 

Obiter.—Under section 54 of the Transfer of 
Property Act a contract for the sale of a property 
does not of itself create any interest in or charge 
on the property itself, [p. 472, col. 1.] 

Where in a suit for declaration of title to and 
recovery of possession of certain landed property, 
a person in whose favour a contract to sell the 
property in consideration of a sum of money, which 
was alleged to have been received by the plaintiffs, 
was impleaded as a defendant, and the suit was 
dismissed on appeal and the plaintiffs did not appeal 
to the High Court: 

Held, that the defendant, with the said contract 
in his favour, had no such interest in the property 
in suit as to entitle him to maintain an appeal, [p. 

470, col. 2; p. 472, col. 1.] 

Appeal from a decision of the District 
Judge, Manbhum, dated the 3rd November 

1914. 
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Sir Ali Imam and Mr. Laimohan Ganguly, 
for the Appellant. 

Messrs. P. B. Lass and Sivanarayan Bose , 
for the Respondents. 

JUDGMENT. 

Mcllick, J. —This second appeal arises out 
of a suit brought by one Narendra Nand Deb 
Gowswami and by a minor named Hemangini 
Debi, daughter of Upendra Nand Goswami 
the brother of the aforesaid Narendra, for 
declaration to a two-thirds share in Mouz>h 
Baragaria. The plaint describes defendants 
Nos. 1, 2 and 3 the sons of one Janardan Pal 
as the principal defendants, and defendants 
Nos. 4, 5 and 6 as proforma defendants. We 
are not concerned with Nos. 4 and 5, but the 
last defendant No. 6 plays an important 
part in this appeal. 

It appears that in 1892 Bhagbat the 
brother of Upendra and Narendra mortgaged 
Mouzah Hanabantia to Janardan Pal. Janar¬ 
dan got a decree upon that mortgage and in 
execution attached Mouzah Baragaria on the 
10th of May 1899, as his judgment debt was 
not satisfied by the sale of the mortgaged 
property. On the 12th of May 1899 Bhagbat, 
Narendra and Upendra jointly mortgaged 
the whole of Mouzah Baragaria to one Sri 
Manta Lai Dutt. The execution in respect 
of Baragaria in Janardan Pal’s decree, how¬ 
ever, proceeded; the 16 annas of that mouzah 
were brought to sale and Janardan obtained 
possession on the 21st of November » 899 in 
spite of an objection preferred by Upendra, 
which was disallowed on the 25th of July 

1899. 

We next find that Srimanta brought a 
suit upon his ^mortgage impleading Bhagbat, 
Upendra and Narendra That suit was 
numbered 17 of 1914. Janardan was also 
added as a co-defendant. The result of that 
suit was that by a judgment dated the 2ith 
of January 1905 the Court held that the 
one third share of Baragaria belonging to 
Bhagbat did not pass by the mortgage and 
plaintiff got a decree foi the sale of the 
remainder of the mouzah. That decree was 
satisfied and Janardan continued to remain 
in possession of the whole mouzah. 

We next find the three brothers again 
mortgaged the whole mouzah ; this time to the 
Midnapore Zemindari Company, who obtained 
a preliminary decree for foreclosure upon the 
mortgage. The present defendants Nos. 1, 
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2 and 3 as the successors of Janardan there¬ 
upon brought suit No 3 of 1911 against 
Bhagbat, Upendra and Narendra and the 
Midnapore Zemindari Company praying for 
a declaration that the mortgage decree in 
favour of the Midnapore Zemindari Company 
was not binding on them. In that suit 
none of the defendants filed a written state¬ 
ment and an ex parte decree was made 
on the 21st of June 1911 and when the 
Midnapore Zemindari Company applied to 
make their preliminary decree absolute, the 
successors of Janardan objected and the 
Subordinate Judge excluded Baragaria from 
foreclosure. It appears, therefore, that since 
the 21st of November 1899 Janardan and 
his successors, the present defendants Nos. 
1, 2 and 3, had remained in undisturbed 
possession of fhe mouzah. The present 
suit was brought on the 18th of November 
1911, that is, three days before the expiry 
of 12 years’ limitation from the 21st of 
November 1899 for declaration of title to and 
recovery of possession of two thirds of Mouzah 
Baragaria. 

Written statements were filed by defend- 
ants Nos. 1 to 3 and by defendant No. 
6, with the result that the suit was dec- 
reed in the Court of the subordinate 
Judge but dismissed on appeal by the Dis¬ 
trict Judge. 

1 he present second appeal is preferred 
by defendant No. 6 as sole appellant. 

The first point urged by the learned 
Counsel on behalf of the appellant is that 
the learned District Judge has committed 
an error of law in holding that the decree 
in suit No. 2 of 1911 operates as res judicata 
against the defendants Nos. 1, 2 and 3. It 
will be remembered that that suit was brought 
by the sons of Janardan Pal the present 
defendants Nos. 1, 2 and 3 against Bhagbat, 
Upendra and Narendra and the Midnapore 
Zemindari Company and the decree in 
that suit was that the preliminary decree ob¬ 
tained by the Midnapore Zemindari Company 
was not binding upon the plaintiffs the 
present defendants Nos. 1, 2 and 3. There 
can be no doubt that an ex parte decree 
can operate as res judicata. But the point 
is whether in that suit it was necessary 
for the Court to adjudicate on the title of 
Narendra and Upendra and to determine 
what was their share in Mouzah Baragaria. 
We have examined the judgment and the 
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proceedings in that suit as well as the 

decree and we do not find that it was 

in any vvny necessary in that suit for 
Narendra and Upendra to establish affirma¬ 
tively the nature and extent of their title 
in Mouzah Baragaria. They did not 

appear in the suit because they were 
not concerned to resist the declaration that 
the decree of the Midnapore Zemindari 
Company was not binding upon the plain¬ 
tiffs. There was no contest in that suit 

nor was it necessary to determine in 
that suit as between the heirs of Janar- 
dan and them what interest, if any, they 
had in Mouzcih Baragaria. In my opinion 
the question now at issue was not litigated 
and was not necessary to be litigated in that 
suit and, therefore, the judgment and the 
decree do r.ot operate as res judicata. 

The next point taken on behalf of the 
appellant is that the learned Judge is 
wrong in his decision as to res judicata 
in another matter, namely the judgment and 
decree in the suit brought by Srimanta in 
1904. Now in that suit the plaintiff was 
Srimanta the moitgagee and the defendants 
were Bhagbat, Upendra and Narendra on 
the one hand and Janardan Pal the previous 
auction-purchaser on the other. It is true 
that the Court decided that Janardan Pal’s 
interest in the property amounted to one- 
third and to that extent the mortgage was 
not good, but the Court nowhere decided 
as between Janardan on the one hand and 
Upendra and Narendra on the other what 
was the share of Upendra and Narendra 
in the property. In order that a decision 
may operate as res judicata between any 
co-defendants, it is necessary that there 
should be a conflict distinctly and express¬ 
ly raised between those co-defendants and 
that the decision of that conflict as between 
the defendants should be necessary for the 
disposal of the suit. Here it was not in 
any way necessary for the Court to decide 
affirmatively what was the interest of 
Upendra and Narendra. For all that mattered 
to the Court, Upendra and Narendra need 
not have had any interest in the property 
at all. The Court was merely to give the 
mortgagee a decree upon the mortgage and 
to determine which of the defendants were 
bound by the mortgage. In my opinion, 
therefore, the learned District Judge was 
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right in his decision as to res judicata in 
connection with the proceedings of 1904. 

The appellant, therefore, succeeds on his 
first and fails on his second grounds. 

But on behalf of the respondents various 

grounds have been taken for dismissing 

the appeal which I will now proceed to 
consider. 

The first ground is that the defendant 
No. 6 is not competent to maintain the 
appeal. That defendant No. 6 has no 
present interest in the property is admitted, 
but the plaintiffs say in their plaint that 
they have impleaded him because they are 
under a contract to sell the property to 

him in consideration of a sum of Rs. 3,500 

which they have received from him. De¬ 
fendant No. 6 in his written statement says 
that he believes that the plaintiffs have a 
two-thirds shares in the mouzah ; that irr 
this belief, by a registered agreement, he' 
has lent Rs, 3,500 to the plaintiffs in con¬ 
sideration of a promise to sell their share 
of the mouzah to him within a certain 
time; and that he is entitled to have a 
decree in his favour for costs in the suit. 

J he question is whether a defendant in 
this position is entitled to maintain an 
appeal. In my opinion he is not. This 
is a suit for declaration of title and re¬ 
covery of possession. The defendant has 
neither title nor possession nor any interest 
in the property. We do not know even 
whether his right to obtain specific per¬ 
formance in respect of the alleged contract 
is still alive. But even if it is alive, I do 
not think that the defendant has such an 
interest in the property as would entitle 
him to maintain the appeal. 

Is the defendant adversely affected by the 
decreed That is the test to be applied. 

In this connection Doorga Pershad v. 
Radha Mohun (1) is very much in point. 
There a Hindu widow jointly with her 
sons who were the reversioners sued for 
confirmation of title and the suit was dis¬ 
missed. She did not appeal and when the 
sons sought to maintain the appeal, the 
Court held that the only person who had 
a claim to the property was the widow' 
and that the reversioners had no title 
so long as to give them a right of appeal 

(1) J5 W. R. 536. 
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against the decree. That is also the test 
applied in Krishna Chandra Goldar v. Mohesh 
Chandra Saha 2). Woodroffe, J., in delivering 
judgment laid down the proposition that 
the question where a party is ag grieved by 
a decree is a question of fact to be deter¬ 
mined in each case according to its peculiar 
circumstances. That test was also accept¬ 
ed in Secretary of State v. Sicaminatha Koun- 
dan (3). In that case the suit was dis¬ 
missed and the defendants desired to appeal 
on the ground that one of the findings in 
the suit would operate as res judicata 
against them. It was held that the defend¬ 
ants were not adversely affected by the 
decree itself and that they were not com¬ 
petent to maintain the appeal. A further 
ground for the decision of the Court was 
that the decree operated as res judicata and 
even if that test was applied the defend¬ 
ant had no grounds in his favour. Here 
there is no question of res judicata at all. 
The defendant No. 6 has no right of suit 
against defendants Nos. 1, 2 and 3, and the 
only question is whether he is adversely 
affected by the decree obtained by defend¬ 
ants Nos. 1, 2 and 3 against the plaintiffs. 
It will be observed that defendant No. 0 
is described in the plaint as a pro forma de¬ 
fendant. This is not known to the law 
and clearly the Court’s duty was to examine 
why this defendant had been brought upon 
the record. The suit being one for de¬ 
claration of title and possession, the plain¬ 
tiffs had no cause of action as against this 
defendant and he should at once have been 
struck out of the suit. And it would seem 
to follow that if lie is a person who ought 
not to have been made defendant, he is 
also not a person who ought to be allowed 
to figure as an appellant. Indeed his case 
is very much weaker than that of the 
reversioners in Doorga Prrshadw Itadha Mohun 
(1), who were held incompetent to maintain 
the appeal. 

1 am quite satisfied, therefore, that de¬ 
fendant No. 6 is not competent to main¬ 
tain the appeal. 

I will next refer to the question of limita¬ 
tion. Learned Counsel for the respondents 
reminds us that the property now in suit 

(2) 9 C. W. N. 584. 

12 I ml. Cas. 167; 37 M. 25: 10 M. L. T. 291; 
(1911) 2 M. W. N. 303; 21 M. L. J. 947. 
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was attached by Janardan and that Upendra’s 
objection to the attachment was dismissed 
on the 15th of July 1899, and contends 
that the present suit is barred under 
Article 11 of the Limitation Act having 
been brought more than one year after the 
attachment. It appears, however, that there 
was no investigation into the merits of the 
objection and according to the decisions 
of the Courts in India the order dismiss¬ 
ing the objection was not an order made 
under the provisions of the Civil Procedure 
Code so as to make Article 11 applicable. 

The next ground taken in regard to 
limitation is that as the sale in execution 
of Janardan’s decree took place more than 
one year from the institution of the pre¬ 
sent suit, Article 12 applies and the pre¬ 
sent plaintiffs are not competent to ask 
for recovery of possession without first 
setting aside that sale. Reliance is placed 
upon the case of Malkarjun v. Narhari (4). 
On the other hand the respondents rely 
upon Moti Pal v. Karrahuldin (5), hut in 
the latter case the sale was held to be a 
nullity and, therefore, a suit for recovery 
of possession lay within twelve years of 
the dispossession. In my opinion the princi¬ 
ple on which Malkarjun 1 s case (4) proceeded 
would apply to this case, if it could be 
established that the present plaintiffs are 
hound by Janardan’s sale. Now that sale 
was not held in their presence and they 
cun only he bound by it if Janardan was 
their representative. That depends on 
the question whether Bhagbat was the 
karta of any joint family of which they 
were members. Upon this point there is 
no clear finding by the learned District 
Judge and 1 am unable to see that it has 
been conclusively determined that Bhagbat 
was their representative. Indeed if Bhagbat 
was in fact the 1 arta of the joint family 
there is an end to the suit apart from any 
question of limitation, because then Janardan’s 
auction purchase would pass the 16 annas 
of Mouzah Baragaria, and, therefore, also 
the right and interest of Upendra and 
Narendra. 

The respondents, therefore, fail on all the 
points except that of maintainability, in re- 

(4) 25 13. 337; 5 C. W. N. 10; 2 Bom. L. It. 927; 27 
I A 216; 10 M. L. J. 36«; 7 Sar. 1\ C. J. 739 (P. C.). 

(5) 25 r. 179: 24 T. A. 170; 1 C. W. X 639; 7 Sar. 
P. C. J. 222 (P. C.). 
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Hard to which l have held that defendant No. 
6 is not entitled to maintain the appeal. 

The result, therefore, is that the appeal is 
dismissed with costs. 

Jwala Prasad, J.—I agree. This appeal 
arises out of a suit brought by the plaintiffs 

for declaration of their title to and for 
recovery of possession of two-thirds share 
in Mouzah Paragaria. The suit has been 
dismissed by the lower Court, it being 
held that the plaintiffs’ interest in the 
property was sold in a public auction and 
purchased by the ancestor of the principal 
defendants Nos. 1, 2 and 3 in 1899 and that 
the plaintiffs have failed to prove any sub¬ 
sisting title to the property in suit. The plain¬ 
tiffs have not preferred any appeal from the 
decree of the Court below dismissing their 
suit. Defendant No. 6 only has appealed. 
He was named in the plaint as a pro 
forma defendant, on the allegation that 
he advanced Rs. 3,£00 to the plaintiffs in 
lieu of which the plaintiffs had executed 
a registered agreement for the sale of their 
interest in the property in his favour. The 
deed of agreement in favour of the defend¬ 
ant-appellant confers upon him no interest 
in the property beyond a contract by the 
plaintiffs for the sale of the property. 
Under section 54 of the Transfer of Pro¬ 
perty Act, a contract for the sale of a 
property does not of itself create any interest 
in or charge on the property itself. The 
appellant, therefore, has no interest in the 
property in suit. 

The decision of the case or the result 
of the present litigation cannot in any way 
affect the appellant. His claim is at best 
to bring a suit for a specific performance 
of the contract or for damages against the 
plaintiffs. No person has a right of appeal from 
a decision unless his interest is prejudicially 
affected by it. The appeal by defendant 
No. 6 is, therefore, incompetent. As has 
already been said, the plaintiffs who are 
solely affected by the decision of the Court 
below have not preferred any appeal. This 
is sufficient to dismiss the present appeal and 
1 do not think there is any necessity for me to 
give my views regarding the other questions 
raised in the appeal and disposed of by the 
decision of my learned brother. 

I, therefore, agree that the appeal should 
be dismissed. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate decree No. 542 of 

1915. 

February 1, 1917, 

Present: —Justice Sir John Woodroffe, Kt. # 
and Mr. Justice Beachoroft. 

ISWAR CHANDRA DEY and others— 

Appellants 

versus 

MURARI LAL DUTT and others — 

Respondents 

Bengal Tenancy Act ( VIII of 1885), s. 182, applied- 
bihty of —Ryot, widow of, holding homestead for 
residence — Transfer, whether permissible. 

A ryot died while in possession of an agricultural 
jote. His widow paid rent to the zemindar for a 
period of two years, and built herself a homestead 
which she used as her own dwelling: 

Held, that the widow must be taken to have been 
a ryot as regards the homestead, so that section 182 of 
the Bengal Tenancy Act applied to it, with the 
result that except with the landlord’s consent she 
had no right to transfer it in the absence of any 
custom entitling her to do so. [p. 473, col. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Birbhum, dated the 15th 
December 1914, affirming that of the 
Mun9if, 2nd Court, Rampurhat, dated the 

23rd August, 1913. 

Babu Jitendra Lai Banerjee , for the 
Appellants. 

Babus Ram Chandra Majumdar and 
Baranshibashi Mukerjee , for the Respondents. 

JUDGMENT. 

.Woodroffe, J.— This i« a dispute over 
a small piece of land which is 9aid to 
be about 45 feet square and is valued at 
Rs. 3. The suit is an action in ejectment 
and both the Courts have found in favour 
of the plaintiffs. A large number of 
defences of varying character have been 
taken, which have all been decided against 
the present appellants. 

Before us the main point which has 
been argued i9 this: It has been found as 
a fact that the husband of the appel¬ 
lants’ vendor died in the year IS97 or 
1898; that he was in possession of an 
agricultural jote. It is found that his 
widow inherited this property and actually 
paid rent to the landlord for this jote 
for a period of two years. Then, in 1898 
to 1899 she appears to have built herself 
a homestead, and according to the finding 
of the first Court, which has been 
confirmed in appeal by the lower Appel¬ 
late Court, she used this homestead as 
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her own dwelling and lived there. This 
homestead, therefore, was acquired at a 
time when according to the finding of 
the Court she was a raiyat. 

It has been contended, therefore, that in 
the absence of any special custom or usage 
which has not been proved, section 182 of 
the Bengal Tenancy Act applies and that 
she must be taken to be a raiyat as regards 
this homestead. The lower Appellate Court 
finds her to be a non-occupancy raiyat and 
that as such she had no right to transfer 
the land to the appellants, no custom having 
been proved which would entitle her to do 
so. Therefore, no title passed to the ap¬ 
pellant. 

The main argument has been that, even 
accepting these facts, they are not sufficient 
to bring the case within the provisions of the 
Bengal Tenancy Act, because it has not been 
shown that she was holding and inhabiting 
this homestead for agricultural purposes, or, 
in other words, that the homestead land was 
held ancillary to an agricultural purpose, in 
which case only it is contended that section 
182 of the Bengal Tenancy Act would apply. 
I do not find in the numerous arguments 
addressed to the lower Court any reference to 
this particular point; but it would seem to me 
to be concluded by the findings of fact which 
we do find in the judgment, and to follow as 
a natural inference from these facts; and 
these facts are, as I have said, that the ap¬ 
pellants’ vendor’s husband did possess this 
agricultural jute and she herself paid the rent 
for these two years and the allegation of 
abandonment has been held to be not proved. 
It is true that there is a finding in the judg¬ 
ment of the first Court that the appellants’ 
vendor worked for sometime as a maid¬ 
servant. That, however, would not in itself 
stand in the way of the fact that the home¬ 
stead might also be held in connection with 
the agricultural land. Through a servant 
she might be cultivating lands; nor is the 
fact of payment of rent by the nephews 
sufficient. The lower Appellate Court in its 
judgment says this: “it is not in evidence 
under what arrangement they, that is, the 
vendor s nephews have been paying rent. 
Certainly the landlord did not enter upon 
the holding or let it out to another tenant. 
It might he that the Baishnabi made some 
arrangement under which they (the nephews) 
have been paying rent.” 


Under these circumstances I think that the 
concurrent findings in the judgments of the 
Courts below must be affirmed. 

This appeal is therefore dismissed with 
oosts. 

Beachcroft, J.— I agree. 

Appeal dismissed. 


COURT OF THE FINANCIAL COMMIS- 

SIONER, PUNJAB. 

Revenue Revision No. 88 of 1916-17. 

April 16, 1917. 

Present: — Mr. Fagan, F. C. 

ABDUL QADIR and another— 

Applicants 

versus 

Musammat RABIA— Respondent. 

Punjab Land Revenue Act (XVII of 1887), ss. Ill, 
115, 117— Custom—Joint holding — Widow , right of, to 
demand partition — Procedure— Question oj title. 

A widow in the enjoyment of a life-estate in an 
undivided or unseparated share of a holding has a 
locus standi under section 111 of the Land Revenue 
Act before a Revenue Officer for claiming, that is, for 
applying for partition which she may or may not bo 
entitled to obtain in virtue of her life-estate, [p. 475, 
col. 1.] 

Bata v. Musammat Jiwani, 82 P. R. 1R98 (F. B.), 
Dan Singh v. Musammat Sukhart , 11 1\ R. 1895 Rev., 
followed. 

Agricultural custom in the Punjab, however, does 
not concede to such a widow the right to obtain 
partition, [p. 475, col. 2.] 

Such a widow is in all cases entitled to separate 
possession of her share as distinguished from a defi¬ 
nite partition, but such separate possession must be 
obtained and enforced by the decree of a Civil Court. 
It cunimt be given by a Revenue Officer under the 
provisions of Chapter IX of the Land Revenue Act. 
[p 476, col. I.] 

Case-law discussed. 

In cases where a widow in possession of her life- 
estate in a joint holding applies for partition, it in 
generally desirable that the Revenue Officer should 
proceed under section 117 of the Land Revenue 
Act rather than under section 116, due attention 
being paid to the instructions contained in paragraph 
8 of Financial Commissioner’s Standing Order 
No. 27. The Revenue Officer should thus treat the 
question of the widow’s right, to obtain partition as 
one of title. Where he has prima facie ground for 
thinking that the widow is being obstructed by her 
co-sharers in the due and reasonable enjoyment of 
her life-interest in a share of the undivided holding 
and the co-sharers object to partition, the Revenue 
Officer should himself proceed, in the exercise of the 
discretion allowed him by section 117, to decide the 
question of title as a Civil Court, the burden of 
proving the widow’s right to obtain partition being 
placed upon her. Where, on the other hand, there is 
no such prima facie ground and the co-sharers object 
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the Revenue Officer should decline to grant the 
application for partition until the question has been 
determined by a Civil Court, the proceedings bein<* 
filed with leave to the widow to have them re-opened 
after decision of the Civil suit iu her favour. If and 
when the Civil Court should find on the question of 
title that the widow has a right to obtain partition, 
then the mere fact of her widowhood would no longer 
constitute as against her “a good and sufficient 
cause” under section 115 for refusing partition, [p. 
476, col. 2.] 


Case forwarded for orders by the Com¬ 
missioner of Jullundur, with his opinion, 
dated the 15th December 1916. 


Mr. Obedullah, for the Applicants. 

Mr. Nur Dm , for the Respondent. 

ORDER.—This is a case in which the 
respondent, Mu*ammat Rabia, a widow who 
enjoys a life-interest in the share of her 
sonless deceased husband in a joint hold¬ 
ing, applied to the Assistant Collector for 
partition of such share. The applicants 
for revision, who are her co-sharers and 
apparently the reversioners of her interest, 
denied her right to obtain partition. The 
Assistant Collector treating the question as 
one of title under sections 116 and 117 of the 
Land Revenue Act directed the applicants 
to file in his Court a Civil suit to have 
their contention judicially established. The 
Collector, who was the Settlement Officer, 
concurring with the Assistant Collector, 
dismissed the applicants’ appeal. The 
Commissioner has forwarded the case for 
revision, with the recommendation that for 
the reasons stated in his order the partition 
should be refused without referring applicants 
to a Civil suit. 

2. The case raises some rather intricate 
and at the same time dubious questions 
regarding the nature and scope of a widow’s 
ordinary life-estate and its bearing on her 
right to claim and obtain partition if that 
estate comprises an undivided share in a 
joint holding. The applicability of section 
115, Land Revenue Act, to a case of this 
kind has also to be considered. Thus to 
put the matter more explicitly, should it 
appear that, unless and until the contrary 
is judicially proved in any particular case, 
a widow’s life-estate or interest under 
agricultural custom includes within its scope 
a right to claim and obtain partition, it 
would seem to be veiy questionable whe¬ 
ther the mere fact of her widowhood is 
a “good and sufficient” cause within the 


[1S1? 


meaning of section 115 for absolute die- 

allowance of partition. On the other hand 

it agricultural custom does not concede the 

Widow a right to obtain partition, then the 

tact of widowhood may constitute such a 

cause in the absence, in any particular 

case, of a judicial finding in favour of snch 

right. It will be convenient to note at 

this point that the issue whether the 

question of the widow’s right to obtain 

partition is a question of title or not was 

fully discussed in Buta v. Mmammat Jiwani 

tU and deeded in the affirmative. I see 

no reason for dissenting from that oonclu- 
sion. 

3 - The nature the widow’s ordinary 
life-estate, and more especially the general 
question whether such estate carries with 
it a right to obtain partition, has been the 
.subject of a long series of Civil rulings 
which are, it appears to me, in some degree 
mutually conflicting. The leading revenue 
ruling on the subject is Dan Singh v. Musam- 
mat Sukhan (2), in which several of the 
previous relevant Civil rulings are cited. In 
that case the Financial Commissioner (Sir 
Mack worth Young) held that a widow with 
a nfe-e.sta(e in a share of a joint holding 
being undoubtedly a landowner” under 
section 3 (2) of the Land Revenue Act 
wac , therefore, a “joint owner” for the pur- 
poses of section III and as such entitled, 
subject to the conditions (a) to (c) of 
that section, to apply for partition of the 
share. After discussing the previous Civil 
rulings and especially the dictum of Plowden, 

J-, in Banjha v. Musammat Ttzjji (3) that 
a widow with a life estate has not an in- 
terest, which gives her the right to compel 
partition at her pleasure. the Financial 
Commissioner went on to hold that partition 
of a widow s share was prinia facie undesir¬ 
able and that a Revenue Officer in the 
exercise of the discretion given birn 
by section 115 should allow such partition 
only under certain specified condi¬ 
tions. It should be observed that in effect 
the above ruling did dot definitely decide, 
and apparently did not purport to decide, 
the question whether by agricultural custom 
a widow s life estate does or does not include 

(1) 82 P. R. 1893 (F. B.). 

(2) 11 P. R. 1895 Rev. 

(3) 22 P. R. 1878, 
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as incidental to snob estate the right to 
obtain or compel partition. It merely 
found that a widow with a life estate in an 
undivided share of a joint holding is one 
of the persons specified in section 111 of 
the Land Revenue Act as entitled to apply 
for partition, that is, in other words, to 
set in motion the machinery provided by 
Chapter IX of the Act with the object 
of enforcing any right of partition which 
the incidents and scope of her life-estate 
may include. This view is practically 
identical with that taken in Buta v. Musam- 
mat Jiwani (1). In that case the learned 
Judge of the Chief Court, while 
criticising the identification of the terms 
landowner” and “owner” in Van Singh v. 
Musammat Sukhan (2), held that a widow 
with a life-estate was an “owner” and. there- 
fore, a joint owner” if her estate compris¬ 
ed an undivided share of a holding, and 
further, therefore, entitled under section 111 
to apply for partition. It appears to be 
a ground common to the two rulings cited 
that section 111 does not deal decisively 
and definitely with the question whether 
a widow has right to obtain or compel 
partition, it merely concedes to her a 
locus standi before a Revenue Officer for 
claiming, that is, for applying for, partition 
which she may or may not be entitled 
to obtain in virtue of her life-estate. This 
conclusion I accept and it is, 1 think, desir¬ 
able that the point should be made clear as 
there appears to have been some confusion 
and ambiguity regarding it in the past. 

4. It remains to consider whether in 
the light of established agricultural custom 
anything can be affirmed regarding the 
nature and incidents of the widow’s life- 
estate which should affect the exercise of 
the discretion conferred by section 115, Land 
Revenue Act. It is at this point that a 
conflict of judicial decisions presents itself. 
The rulings on the question, whether a 
widow’s life-estate carries with it as an 
incident the right to enforce partition, are 
quoted in a convenient form at page GO of 
Mr. T. P. Kill's’ recently published “Notes 
on Punjab Custom.” See also page 54 
of the same work. The conclusion which 
1 reach from a consideration of those 
cases is that the trend of decisions has been 
that with reference to the usual custom 


of the province the reply to the above 
question is in the negative and that the 
burden of proving the affirmative in any 
particular case lies on the widow. See 
especially Daulat Khan v. Musammat Mnhtob 
Bibi (4). Such at least appears -to have 
been the general result up to the passing 
of the decision published as Musammat Bhag 
Bhari v. TT azir Khan (5). With all defeienoe 
to the learned Judges in that case I am 
disposed to think that there recurred in it 
the confusion, to which I have already 
alluded, between the right to claim or 
apply for partition given by section 111, 
Land Revenue Act, and the right to obtain 
or compel partition as an incident of a 
widow’s life-estate. The learned Judges held 
that the widow has a clear, unequivocal 
statutory right ... to demand partition.” 
As to this there is, of course, no question. 
They went on, however, to hold further that 
the burden of proving a custom by whioh a 
widow is restrained from obtaining parti¬ 
tion of a joint holding lies on the co-sharer 
who asserts its existence. To the latter 
conclusion the terms of section 111 appear 
to me to be irrelevant. Apart from the 
reference to that section the learned Judges 
in the above ruling, as 1 understand it, 
confined themselves to the expression of an 
opinion that it was generally desirable 
that partition of her share should be allow¬ 
ed to the widow. 1 am disposed to agree 
with this view, but the question is not 
its desirability but whether as a matter 
of fact one of the ordinary legal incidents 
of joint ownership, that is, the right to 
obtain partition, is in the case of the 
agricultural widow’s life-estate abrogated 
by custom. On this point, apart from 
Musammat Bhag Bhari v. Wazir Khan (5), 
which was not followed in the subsequent 
ruling Mukandi v. Bakhtawar Single (G), the 
published judicial decisions, as already re¬ 
marked, have been in favour of the view that 
agricultural custom generally does net 
recognize the existence of the widow’s right 
to obtain partition; by partition being under¬ 
stood an entire separation of estate. 

(-L 4 I ml. Cas. 1016; 155 P. W. R. 1900; ICO P. L 
R. 1909. 

(5) 14 Ind. Cae. 45; 70 P. R. 1912 91 P. W. R. 
1912; 124 P. L. R. 1912. 

(6) 19 Ind. Gas. 215; 219 P. W. R. 1913; 210 R. L. 
It. 1913. 
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At the same time it has been held in 
several reported decisions (Ellis op. cit., 
page 60) that the widow is in all cases 
entitled to separate possession of her share 
as distinguished from a definite partition. 
Ihe rulings, however, contemplate that such 
separate possession is to be obtained and 
enforced by the decree of a Civil Court, not by 
means of a partition under Chapter IX of the 
Land Revenue Ac'. See Buta v. Musammat 
Jiwani (I), Sher Khan y. Musammat Bivi 
Danlat hhan v. Musammat Mahtab Bibi 
(4). The distinction between partition and 
separate possession was explained in Nupa 
Singh v. Musammat Sobrai (8), and the 
Financial Commissioner after quoting that 
explanation in Dan Singh v Musammat 
Sukhan (2) also held that “a Revenue 
Officer acting under Chapter IX of the Land 
Revenue Act had no power to award separate 
possession of her share to a widow except by 
effecting partition of her share.” The award 
of separate possession would be of the nature 
of a temporary partition to last only during 
the c< ntinuance of the widow’s limited estate. 
It is true that the word partition is not ex¬ 
pressly defined for the purposes of the Land 
Revenue Act, but there can, I think, be no 
question that the procedure laid down in 
Chapter IX of the Act was not intended to 
apply to temporary partition except under the 
circumstances specified in section 1,5. The 
presence of the latter section in fact seems to 
strengthen the above conclusion. I would 
hold, therefore, that the separate possession 
to which a widow has been held to be entitl¬ 
ed cannot be given by a Revenue Officer 
under the provisions of Chapter IX of the 
Land Revenue Act. 

6. Having regard, therefore, to the fact that, 
as found above, agricultural custom in the 
province, as judicially interpreted up to the 
present, generally does not concede to the 
widow, who is in the enjoymeut of a life- 
estate in an undivided or unseparated share 
of a holding, the right to obtain partition 1 

am of opinion that this fact would constitute 
a good and sufficient reason for the exercise 
of the Revenue Officer’s discretion under sec¬ 
tion 115, Land Revenue Act, to refuse 
partition, when such a widow applied for it 

(7) 30 P. R. ] 005; 38 P. L. K. 1905, 

(8) 116 P. R. 1879, 
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and other parties to the proceedings denied 
her right to obtain it. The widow would 
✓ however, in spite of such refusal still be iu a 
position to sue to establish her right to 
partition in a Civil Court. It will, therefore, 
be generally desirable that in the c’ass of 
cases under consideration the Revenue Officer 
should proceed under section 117 of the Land 
Revenue Act rather than under section 115, 
due attention being paid to the instructions 
contained in paragraph 8 of Financial Commis- 
sione \ s Standing Order No. 27. The Revenue 
Ofther should thus treat the question of the 
widow’s right to obtain partition as one of 
title. Where he has prima facie ground for 
thinking that the widow is being obstructed by 
her co sharers in the due and reasonable enjoy¬ 
ment of her life-interest in a share of the 
undivided holdingand the co-sharers object to 
partition, the Revenue Officer should himself 
proceed, in the exercise of the discretion allow¬ 
ed him by section 117, to decide the question 
of title as a Civil Court, the burden of prov¬ 
ing the widow’s right to obtain partition 
being placed upon her. Where, on the other 
hand, there is no such prima facie ground 
and the co-sharers object, the Revenue Offioer 
should decline to grant the application for 
partition until the question has been deter¬ 
mined by a Civil Court, the proceedings being 
filed with leave to the widow to have them 
re-opened after decision of the Civil suit in 
her favour. If and when the Civil Court 
should find on the question of title that the 
widow has a right to obtain partition, then 
the mere fact of her widowhood would no 
longer constitute as against her **a good and 
sufficient cause” under section 1 5 for refus¬ 
ing partition. 

7. In the particular case which has been 
referred by the learned Commissioner, there 
is I consider no satisfactory prima facie ground 
for holding that the widow, Musimmat Rabia, 
is being obstructed in the due and reasonable 
enjoyment of her life estate. On the contrary 
there is ground fcr thinking that she desires 
partition for ulterior objects not connected 
with such enjoyment. The case is, therefore, 
one in which the application for partition 
should be lefused pending a decree of a 
Civil Court in favour of Musammat Rabia 
establishing her right to obtain partition. I 
accordingly agree with the learned Commis- 
sicner so far as to set aside the orders of the 
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Assistant Collector and Collector and, refus¬ 
ing the application for partition, to direct 
that the proceedings be filed until the ap¬ 
plicant applies for them to be re opened after 
establishiug her right to partition in a Civil 
Court. 

The respondent will pay the costs incurred 
by the applicants for revision throughout the 
proceedings. 

Revision accepted. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. c6 ok 1915. 

May 24, 1916. 

Present: - Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kt. 

B ANGSI11 BADAN BISWAS and another 

— Plaintiffs — Appellants 

versus 

KAMALA KANTA POROHIT— 
Defendant—Respondent. 

Land Registration Act (17/ It C. oj 1876), « 78, 
bar prescribed by—Previous payment of rent by tenant, 
effect of. * 

A suit for rent brought by the plaintiff, on the 
allegation that he was owner of the land, was dis¬ 
missed on the ground that his name was not regis¬ 
tered under the Land Registration Aet. Subse¬ 
quently he brought another suit against the same 
tenant for rent, in which he claimed as a talukdar 
under the proprietor: 

Held, that if the plaintiff was in fact a proprietor, 
the fact that the defendant had previously paid rent 
to him would not affect the defendant’s right to set 
up the defence that section 78 of the Land Regis¬ 
tration Act was a bar to the plaintiff’s getting a 
decree and the mere allegation by the plaintiff in °the 
plaint that he was a talukdar under the proprietor 
would not avail him. [p. 471), col. l.J 

Per Mookerjee , ./. -The bar prescribed by section 
78 of the Land Registration Act to the plaintiff’s 
getting a decree in a suit for rent in consequence of 
his name having not been registered under the Act 
does not cease to be applicable, merely because the 
plaintiff establishes that the defendant has previously 
paid rent to him amicably or that he brought the 
defendant upon the land. [p. 479, col. 1.] 

Letters Patent Appeal against the judg. 
merit of Mr. Justice Mullick, dated the 2nd 
March 1915, in Appeal from Appellate 
Decree No. 1112 of 1912, against the decree 

of the Subordinate Judge, 2 nd Court, Chit¬ 
tagong, dated the 21st December 19:2, 
reversing that of the Munsif, 2nd Court! 
Patiya, dated the 4th December 1911. 

FACTS appear from the following judg¬ 
ment of 



Mullick, J.—The plaintiffs sue for the rent 
of a holding in respect of the years 1269, 
1271 and 1272 M. E. The schedules describ¬ 
ing the lands of the holding have not been 
printed in the Paper Book, but I gather that 
the holding is situated within certain noabad 
tenures described in schedule 2 and certain 
lakhiraj tenures and revenue-paying estates 
described in schedule 1 of the plaint. The 
Munsif dismissed the suit, but the Subor¬ 
dinate Judge decreed it and hence this 
second appeal by the defendants. 

It appears that in 1909 both the Munsif 
and the District Judge dismissed the plain¬ 
tiffs’ suit for the rent of the same holding for 
the years 1269 and 12/0, on the ground that 
the plaintiffs had not registered their names 
as proprietors under Act VII B. C. of 1876 in 

respect of the revenue-paying estates and the 

lakhiraj tenures within which the holding 
is situated. In the present suit the 
plaintiffs claim under a different title. 
They are entirely silent in their plaint 
about the title previously alleged, namely, 
that they were proprietors by adverse posses¬ 
sion. They now set up a taluki right held 
under one Raraesh Chandra Roy. With 
regard to the noabad tenures which are 
toluk$ held under Government, it is admitted 
that no registration under Act VII B. C. of 
1876 is necessary. There is no bar, there- 
fore, against the plaintiffs in regard to the 
lands in schedule 2 of the plaint, but, in 
my opinion, there is a serious obstacle in 
regard to schedule 1. It is admitted that 
the defendants are auction-purchasers of the 
holding at a rent sale brought about in 
execution of a decree by plaintiff No. 1 
acting as representative of the original 
landlord I in a. In the rent suit of 1909 
the plaintiffs Nos. 1 and 2 as heirs of 
Uma founded their claim in respect of 
three of the properties on a proprietary 
title by adverse possession. The issues 
in that suit were: —1. Are the plaint 
iffs registered proprietors? If not, are 
they entitled to get a decree for rent? 

2. Are they entitled to get rent of the 
plaint land? Although in a rent suit the 
question of title is not generally directly 
and substantially in issue, yet it would 
appear that in the suit of 1909 the parties by 
their pleadings made the question of title 

a matter not incidentally but substantially 
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in issue. The defendants challenged the 
plaintiffs’ right to receive rent cn the 
ground that they were not registered pro¬ 
prietors and pleaded the statutory bar under 
section 78, Land Registration Act. The 
parties raised a further issue whether apart 
from their title as registered proprietors the 
plaintiffs were entitled to succeed. It was 
incumbent, therefore, upon the plaintiffs to 
prove their taluki right in that suit, and as 
they omitted to prove that right it is 
no longer open to ihem to prove it now. 
It is not alleged that it is a new 
righL for the pottah of 1911 executed after 
the decision of the suit of 1909 and alleged 
to have been granted by Ramesh Chandra 
Roy only confirms an ancient right; nor is 
it a case of mistake or ignorance of the taluki 
right on the part of the plaintiffs. In my 
opinion, therefore, the plaintiffs are barred by 
the rule of res judicata. It is true that the 
defendants cannot question their landlord's 
title, but the defendants are entitled to 
plead the statutory bar against their land¬ 
lords as regards realisation of rent. Even, 
therefore, if my view as to res judicata is 
wrong the plaintiffs cannot succeed unless 
they can show in the present suit that 
they are not proprietors, but talukdars . 
The Munsif has gone into the evidence in 
regard to taluki right and finds that it 
has not been established. He has dismissed 
the suit on the merits. 

The learned Subordinate Judge expresses 
no opinion as to whether the taluki right has 
been established or not, but appears to 
think that the defendants are bound to pay 
rent because they cannot question their 
landlord s title. This view, as I have already 
observed, is wrong. The learned Subordinate 
Judge also observes that the plaintiffs have 
realised rent on a previous occasion from 
the defendants. This is denied by the 
defendants and there does not seem to be any 
evidence for this finding. 

The result is that the plaintiffs are not 
entitled in the present suit to set up their 
taluki right and if they are entitled, then 
they have failed to prove that right. 
Their suit must be dismissed with costs. 
The appeal is accordingly decreed with costs. 

Babu Khitis Chandra Sen , for the Appel¬ 
lants. 

Dr. Dwaika Nath Mitter and Babu Baikun- 
tha Nath Mitter, for the Respondents. 


JUDGMENT. 

Sanderson, C. J.—In my judgment this 
appeal must be dismissed. The question is 
whether the plaintiffs’ suit is barred by the 
provisions of section 78 of the Land Regis¬ 
tration Act. The learned Munsif seems to 
have thought that this was an attempt on 
the part of the plaintiffs to get over the pro¬ 
visions of section 78 of the Land Registration 
Act and he thought that the plaintiffs did 
not succeed in so doing. Now, section 78 
provides that: No person shall be bound to 
pay rent to any person claiming such rent 
as proprietor or manager of an estate or 
revenue-free property in respect of which 
lie is required by this Act to cause his 
name to be registered, or as mortgagee, 
unless the name of such claimant shall 
have been registered under this Act.” It 
appears that a previous suit was brought 
by the plaintiffs in which they alleged 
that they were owners of the property, 
basing their claim upon adverse possession; 
and, as 1 understand, they were then met 
by the provisions of section 78, and their suit 
was dismissed. Then they have brought this 
.suit, and in this suit they claim as talukdars 
under the proprietor; in other words, they 
allege that they are not proprietors but 
talukdars under the proprietor, and so they 
want to get over the difficulty which pre¬ 
sented itself in the previous suit, namely, 
section 78 of the Land Registration Act. 

In order to get over that difficulty the 
plaintiffs had to prove that they were 
talukdars . That matter was investigated by 
the Judge of the Court of first instance, 
who came to the conclusion that they 
did not prove that they were talukdars , 
and the result was that he dismissed the 
suit. Then the matter came before the first 
Appellate Court, and the learned Judge did 
not arrive at any conclusion as to whether 
the plaintiffs were proprietors and, therefore, 
were affected by the provisions of section 
78. He did not decide that question at all 
but based his judgment on the ground 
that inasmuch as the plaintiffs claimed as 
talukdars and the defendants had in fact, 
as he found, paid rent to the plaintiffs, the 
defendants were estopped from denying that 
the plaintiffs were the defendants landlords 
and that rent wa9 due to them. With 
regard to that matter, all I can say is 
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that if the plaintiffs were in fact proprietors 
and if section 78 did apply to them, then 
the allegation of estoppel based upon the 
payment of rent could not affect the defend¬ 
ants’ right to set up the defence that 
inspite of the payment of rent, section 78 
would apply to the plaintiffs as proprietors. 
Therefore, I do not think that the judgment 
of the first Appellate Court can be sustained. 

The learned Judge in this Court apparently 
based his decision upon the defence that 
appears to be inevitable in most of these 
cases, namely, res judicata. That is the 
primary ground of his decision. He also 
found as follows, and I think that this was 
the true ground, even, therefore, if my 
view as to res judicata i9 wrong, the plaintiffs 
cannot succeed unless they can show in 
the present suit that they are not pro¬ 
prietors, but talukdars. The Munsif has 
gone into the evidence in regard to the 
taluki right and finds that it has not been 
established. He has dismissed the suit on 
the merits.” The learned Judge relied upon 
that as the second ground for his judgment. 
In my opinion the second ground upon 
which he bases his judgment is the right 
one, and I think that this appeal should be 
dismissed with costs. 

Mookkkjek, J. - 1 agree. It is perfectly 
plain that the bar prescribed by section 
78 of the Land Registration Act does not 
cease to he applicable, merely because the 
plaintiff establishes that the defendant has 
previously paid rent to him amicably, or 
because he brought the defendant upon 
the land. There is really no question of 
estoppel for the defendant does not dispute 
the title of the plaintiff ; he relies only 
upon the statutory bar which places the 
plaintiff under a disability. Clearly, the 
plaintiff cannot evade the effect of section 78 
of the Land Registration Act by recourse to 
the doctrine of estoppel. 

A fpeal dism issed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1425 of 1914. 

July 2, 1917. 

Present :—Mr. Shah Din, Chief Judge, and 

Mr. Justice Broadway. 

BABU LAL AND ANOTHER—DEFENDANTS_ 

Appellants 

versus 

HARI BAKHSH, minor, though his mother 

Musammat B AS ANTI— Plaintiff _ 

Respondent. 

Civil Procedure Code (Act V of IPOS' s. Jl_ 
Res judicata, question of, how determined—Decision 
on point not necessary for decision of suit, whether 
res judicata— Registration Act (XVI of IPOS), s. J7 

(1) (b)-Acknowledgment of partition , whether com- 
p also ri bj rey istra h le. 

In order to determine the question of res 
judicata it is necessary to ascertain what matters 
were in dispute between the parties, and this 
should be done not merely by looking at the 
decree but also by examining the pleadings and the 
judgment, [p 485, col. 2; p. 48b, col. I.] 

One J. R. with his sons owned several business 
concerns in Delhi, Calcutta and Cawnpore. On his 
death in 1903 a partition took place between his 
sons./. A. and S. R. and the business was divided 
half and half. Later on disputes arose between the 
descendants of .7. X. and one II. B., his great -rand- 
son, brought a suit for his share in the property, 
ll.is suit was instituted at Cawnpore on 7th \u-ust 
1909. Various pleas were raised by the defendants, 
the principal one being that the family was not 
joint there having been a complete disruption since 

'”° u -V U - the partition between 
“ •. • S - K - took l ,laoe - One II. D., soil of./, v was 
joined as n defendant to the suit and a written 
statement warn tiled on his behalf on the 30th 
November 1909. As, however, he had not signed the 
verification, an adjournment was made and time 
K.ven up to 11th December 1009 and tiie written 
statement was re-filed on the 6th Decern her: but II. 
I>. had died on (lie 5th. The ease proceeded on a 
question ot jurisdiction and eventually the plaint 
was returned to the plaintiff for presentation to the 
proper Court, as „ was held that the Cawnpore 
Court had no jurisdiction to try the suit. It was 
also found that the Delhi concerns had no connection 
with Cawnpore and that B. D. and his descendants 
alone were concerned with the Cawnpore business. 
Hie plaint was consequently presented at Delhi U 
was contended that the judgment in the former suit 
operated as a bar to this suit: 

Held, tl) that the question whether the Cawnpore 
shop was or was not u part of the joint property 
was directly and substantially in issue in tlio Cawn 

pore Court and was concluded by the decision of that 
Court; [p. 480, col. 2.] 

(2) that the mere fact that the question of juris- 
diction was also decided on other grounds as well 
did not prevent the decision in the former suit 
operating as res judicata, [p. 486, col. 2.] 

Muhammad Rustam Ali Khan v. Natvab Muhammad 
Azmat AU Khan, 04 P. U. 1882; Wingrovc y 

Winyruix', 56 1’. R. 1904; fj4P. L. K. 1904; Uajab.un. 



INDIAN OASfeS. 


4so 

BABU LAL V . HARl BAKHSH. 

N'issa v. Habib Bakhsh, 57 P. R. 1907; 66 P. W. R. 
1907, distinguished. 

During the pendency of tins suit the defendant 
B. L., a son of J. N. by his second wife, applied for 
and obtained Probate of the Will executed by B. 1). 
on 26th November 1909 and in these proceedings 
it was held that B. D. had executed the Will as a 
free agent and not under undue influence and had 
a disposing mind. It was urged that the plaintiff 
being a minor, his guardian ad litem was guilty of 
gross negligence in not appealing against this deci¬ 
sion and th\t, therefore, it should not be treated as 
res judicata so far as the minor was concerned: 

Held , that the question as to the disposing mind 
and the due execution of the Will by B D. could not 
be re-agitated and must be regarded as having been 
finally settled, [p 437, col. 1.] 

Kahjanchand Lalchand v. Sitalai Dhanasa, 23 Ind. 
Cas. 325; 38 B. 309 (F. B ); 16 Bom. L. R 5; Ram- 
nandan Prosad v. Sheo Parson Singh, 6 Ind. Cas. 301; 
11C. L. J. 623; Brendon v. Shrimant Sunderabai, 23 
Ind. Cas. 221; 38 B. 272; 16 Bom. L. R. 164, followed. 

Ahmad Ali Shahv. Amir Shah , 35 P. R. 189S; 
Lalla Sheo Churn Lai v. Rimnandan Dobey, 22 C. 8; 
11 Ind. Dec. (n. s.) 7, distinguished. 


•** 

tl9l7 

# 

A document which professes to be nothing more 

than an acknowledgment that a partition was effected 

at a certain time does not create any right in any 

property and is not compulsorily registrable, fp. 489 
col. 2.] * 

First appeal from the decree of the 
District Judge, Delhi, dated the i5th May 
1914, decreeing the claim. 

The Hon’ble Pandit Sheo Narain , R. B., 

Messrs. Shall Nawaz, Kan war Narain and 

Rai Sahib Lala Moti Sagar , for the Appel¬ 
lants. 

The Hon’ble Mr. Muhammad Shaft , K. B. f 

Messrs. Sundar Das, Haq Nawaz, Muharnmad 

Raft and Lala Balwant Rai , for the Re¬ 
spondent. 

JUDGMENT. 

Shah Din, C. J. — The following pedigree- 
table will assist in an understanding of this 

case: — 


Devi Datt 


Jodh Raj 


1st wife — Jai Narain, — 2nd wife 

died 

29th January 
1906. 


1st wife — Bishen JDyal, 

died 

5th December 




1909. 


i 


r 


Sri Ram — 
Musa m mat 
Sarasti. 


2nd wife 


Babu Lai, 
defendant 
No. 1 

I 

Chet Ram, 
defendant. 


'i 


Musammat 

Ditti. 


'I 


Sanalii Ram 


Ram Lai. 


Musammat Musajnmat 
Durgi. Gandeshi 


No issue. 




r 


= Musammat 


r 

Musam mat 
Narbada. 


died 

22nd June 

Indri. 

1905. 



Murli Dhar, 
died 

loth June 
1908. 


Musammat M usa m mat 
Basanti. Maneshri. 


) 


Musammat Bhagwan Devi. 


Banwari Lai, 
died 1903. 


Hari Baklish, 
born 1903, 
plaintiff. 
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The ancestral house of this family is in 
Bassan in Jaipur State, where there still 
exists a concern known by the name of 
Devi Dutt-Jodh Raj. Emigrating from 
there Jodh Raj and his sons established 
themselves in Delhi and succeeded in amass¬ 
ing considerable wealth by trade, open¬ 
ing shops or branches of their business in 
Cawnpore and Calcutta, which in Sambat 
I960—] 903 A. D. were known by the follow¬ 
ing names:— 

1. Jodh Raj-Jai Narain at Delhi. 

2. Jai Narain-Khunka, at Delhi. 

3. Sri Ram-Ram Lai, at Delhi (a 
partnership with a stranger Khandoo Mai). 

4. Murli Dhar-Deoki Nandan, at Delhi 
(a partnership with strangers Deoki Nandan 
etc.) 

5. Jodh Raj-Sanahi Ram, at Calcutta. 

C. Jai Narain-Sanahi Ham, at Cawn¬ 
pore. 

In that year (i960 Sambat = 1903 A.D.) Jodh 

Raj being dead, a partition of the business 
took place between Jai Narain and Sanahi 
Ram. This is admitted as also is the fact 
that to Sanahi Ram and his branch fell the 
concerns known as:— 

1. Jodh Raj-Sanahi Ram at Calcutta. 

2. Jai Narain-Khunka at Delhi, and 

3. Sri Ram Ram Lai at Delhi, while Jai 
Narain and his branch took over the remain¬ 
ing three concerns above named. Follow¬ 
ing on this partition certain changes took 
place in the names of some of these concerns 
while some were closed. 

(a) Jodh Raj Sanahi Ram retained this 
name. 

( b) Jei Narain-Khunka became Jodh Raj- 
Sanahi Ram (Delhi). 

(c) Sri Ram Ram Lai was closed. 

(d) Murli Dhar-Deoki Nandan became 
Babu Lal-Deoki Nandan. 

(e) Jodh Raj-Jai Narain retained this 
name. 

(/) Jai Narain-Sanhai Ram became Jai 
Narain Bishen Dial (Cawnpore). 

(Further subsequent changes that took 
place will be referred to later). 

The entire business was estimated, rough¬ 
ly, to be of the value of 6 lakhs and 
the division made was half and half. 

As noted above in the pedigree-table, 
Banwari Lsl son of Brij Mohan died in 1903, 

31 
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Brij Mohan died in 1905, Jai Narain in 1906 
and Sri Ram and Murli Dhar in 1908. 

On the 7th August 1909 a suit was 
instituted at Cawnpore on behalf of Iiari 
Bakhsh, through his mother Musam - 
mat Basanti, against Babu Lai, bis son 
Chet Ram (aged three years) and Bishen 
Dial. That Bishen Dial was a party is not 
disputed though the plaint, and amended 
plaint printed at pages 1 and 227 of the 
Printed Book, Part I, do not shew his name. 
Subsequently Musammat Basanti, Musam - 
mat Sarasati (Bini) and Musammat .Indri 
were also impleaded, the first as a plain¬ 
tiff and the two latter as defendants 
(amended plaint, Printed Book, part I, 

page 227). 

'I he parties thus were descendants of Jai 
Narain and Hari Bakhsh prayed that after 
arranging for the maintenance of Musammat 
Basanti, Musammat Sarasati and Musam¬ 
mat Indri his half share in the joint 
property should be partitioned off and 
given over to him. 

Various pleas were raised by the defend¬ 
ant 3 , the principal one being that the 
family was not joint, there having been a 
complete disruption in Sambat 1960 = 1903 
A. D., when the partition between Jai Narain 
and Sanahi Ram took place. In this 
plea Bishen Dial joined and a written state¬ 
ment was prepared on his behalf and on 
his instructions by his Pleaders and filed in 
Court on 30th November 1909. 

As, however, it was found that he had not, 
through an oversight, signed the verification 
an application was made on that date (30th 
November 1909) for an adjournment in 
order that the requisite signature could 
be obtained. (Printed Book, Part I, page 
2-14'. Time was accordingly granted up 
to 11th December 1909 and the written 
statement was filed duly signed on 6th 
December 1909 (Printed Book, Part I, 
page 235), but Bishen Dial had died on 
5th December 1909 (Printed Book, Part I, 
page 246). The case proceeded on a ques¬ 
tion of jurisdiction and on 29th August 
1910 the Additional Subordinate Judge, 

Cawnpore, returned the plaint to the plain¬ 
tiff for presentation to the proper Court, 
holding that the Cawnpore Courts had no 
jurisdiction to try the suit. The judgment, 
which is tc be found at pages 280 to 290 
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of Part I of the Printed Book, shews that it 
was held that the entire immoveable property 
was outside the jurisdiction of the Cawnpore 
Courts. It was also specifically found that 
the Delhi concerns had no connection with 
Cawnpore, and that Bishen Dial and his 
descendants alone were concerned with the 
Cawnpore business. 

At this stage it will be as well to 
ascertain what this Cawnpore firm is. 

As has been said above, on the separation 

iQno 6en Ja -‘ Narain and Sanahi Ram in 
1903, the firm at Cawnpore known as Jai 

Narain-Sanahi Ram fell to the share of 
Jai Narain’s braneh of the family, and 
the name was changed to Jai Narain- 
Bishen Dial. In Sambat 1963 the name was 
again changed from Jai Narain-Bishen 
Dial to Murli Dhar-Hari Bakhsh, and in 
Sambat 1965 it was oncemore changed to Hari 
Bakhsh, Cawnpore, and in the same year it 
was given its present name of Hari Bakhsh- 
Khunka, From the foregoing it will, therefore, 
be seen that the Cawnpore Court held that 
the firm known as Hari Bakhsh.Khanka at 
one time called Jai Narain-Sanahi Ram, 
was. the sole property of Bishen Dial and 
his descendants and had nothing whatever 
to do with the Delhi ooncerns. The 
plaint having been returned it was present¬ 
ed in the Court of the District Judge 
at Delhi on the 22nd Ootober 1910, and 
having been returned for amendment by 
that Court was finally filed in, in its 
present form, on the 21st November 1910. 
This plaint is printed at page 307 of Part II 
of the Printed Book and differs to some 
extent from the original and amended 
plaints filed in the Cawnpore Court. Hari 
Bakhsh is the sole plaintiff through his 
mother Musammat Basanti and the defend¬ 
ants are babu Lai and his son Chet Ram. 
Musammat Basanti, Musammat Sarasati and 
Musammat Indri have not been made parties. 

I he claim made was for partition of the 
property and rendition of accounts. The 
details of the shops or firms in which 
a share by partition was claimed were 
also varied, those known as Jai Narain- 
Murli Dhar at Kalpi, J a i Narain-Brij 
Mohan at Delhi, Sri Ram-Babu Lai at 
Calcutta and Babu Lal-Deoki Nandan at 

Bombay being added, while the property in 
Bassan was omitted. 


After a trial that lasted over three 

the nla f ly De r D, ' Striet Judg6 * ranted 

? d , e ° ree deoIar; ng that he 
was entitled to a half share in the property 

mentioned in the plaint, with the excep- 

n°D P M !i tUate in Katra Ashrafi 

? , I." 1 ’ and , that the accounts of the 8 shops 

should be taken and the plaintiff paid his 

froT'th ^ t Part f nerSh ' P WaS ais ° dissolved 
1 om the date of judgment, viz., 15th May 

rJf ga ' n ,f *u HiS de ° ree the def endants have 

\lr Then v " aPP r eaI We have h eard 
Hr' S r Narain for the appellants while 

the nllfVff" addressed us on behalf of 

the plaint,iff-respondent. The averments in 
the plaint (Printed Book, Part II, page 307) 
were as follows: — 

a h-f ( V/ he de 8 C r endants of Jodh Raj con. 

at *‘“ ted 4 a j0,nt famil y up to 1960 Sambat= 

i ft D " l VheU Sanahi Ram separated 
himself from the rest, Jai Narain and his 

descendants remaining joint. 

u ( r Su ij Mohan > Jai Narain, Sri Ram, 
Murli Dhar and Bishen Dial died on 

dates specified while the family was still 
joint. 

The business of this joint . family was 
carried on by the defendants in Delhi, the 
Cawnpore shop alone being not under their 

management. 

(3) Bishen Dial having married a second 

wife lost all affection for the sons by his 
first wife, and on the death of his second wife 
lost his proper senses” and neglected the 
business of the family. 

(4) On being requested to make a parti¬ 
tion of the family property Bishen Dial 
took certain actions detrimental to the 
interests of the plaintiff which necessitated 
the institution of the suit in Cawnpore 

(referred to above), and finally this present 
suit. 


It was claimed that the plaintiff was entitl- 

ed to a half share in the family property and 
business. 

The defendants-appellants’ pleas were to 
the following effect: — 

(1) Sri Ram had adopted Chet Ram. 

(2) In Sambat 1960=1903 A. D. the 
amily was not joint, the business alone 
being joint. Sanahi Ram and Jai Narain 
effected a partition that year and arbitrators 
were appointed to go into the accounts. Jai 
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Narain, however, was not joint with his 
descendants. 

(3) Brij Mohan and the others named 
died in the years mentioned but were not 
joint at the time of their respective 
deaths. 

(4) The property did not belong to a joint 
Hindu family. 

(5) The shop known as Jai Narain- 
Sanahi Ram at Cawnpore fell to the share 
of Jai Narain in 1960 Sambat —1903 A. D. 
and Jai Narain partitioned his share with 
his descendants, this Cawnpore shop falling 
to Bishen Dial who changed its name to 
Jai Narain-Bishen Dial and closed it during 
his lifetime. The shop Hari Bakhsh-Khunka 
was opened after the partition and was the 
sole property of the plaintiff. 

(6) Similarly the shop Babu Lal-Deoki 
Nandan formerly known as Murli Dhar- 
Deoki Nandan was made over on partition 
by Jai Narain to Babu Lai and Sri Ram, 
who altered the names as stated above. 

(7) Raghu Mal-Gobind Pershad was a 
branch shop of Murli Dhar-Deoki Nandan 
and went with it to Babu Lai and Sri 
Ram, it was closed by them in Sambat 

1962. 

(8) Jai Narain in the same manner and 
at the same time gave the shop Jodh 
Raj-Jai Narain (Delhi) to Babu Lai and 
Sri Ram and they alone were its pro¬ 
prietors. 

(9) The shops of Babu Lal-Sri Ram, 
Calcutta, and Babu Lal-Deoki Nandan, 
Bombay, were started by the defendants in 
1964 Sambat and 1963 Sambat respectively, 
and belong to them solely. 

(10) The defendants had no concern with 
the shop known as Jai Narain-Murli Dhar 
at Kalpi. 

(11) The shop of Jai Narain-Brij Mohan 
in Delhi was opened by Brij Mohan alone 
after the partition and he was its sole 
owner, the defendants having no concern with 

it. 

Vl2) It was denied that Bishen Dial had 
mismanaged his business. 

(13) In I960 Sambat = 1903 A. D. Jai 

Narain effected a partition and his three 
sous were given the following shops in addi¬ 
tion to a third share each in the rest of the 
property: — 


Bishen Dial got the shop Jai Narain- 

Sanahi Ram (Cawnpore). 

Sri Ram and Babu Lai got Jodh Raj- 
Jai Narain and Murli Dhar-Deoki Nandan 
with its branch shop of Raghu Mal-Gobind 
Pershad. 

(14) Following on the partition Bishen 
Dial further divided his own share bet¬ 
ween his sons and separated from them. 

(15) On 26th November 1909 Bishen 
Dial executed a Will disposing of his own 
property appointing Babu Lai his execu¬ 
tor. 

(16) The shop of Hari Bakhsh-Khunka 
had been wrongly included having regard 
to the decision by the Cawnpore Court. 

(17) Bishen Dial having admitted 
and accepted the partition made by Jai 
Narain the plaintiff had no locus standi 

to dispute it. 

The plaintiff filed a replication traversing 
the above pleas generally and denied the 
execution of the Will, alleging that Bishen 
Dial had no disposing mind. It was 
also denied that the decision in the Cawnpore 
Court was in any way binding on the 
plaintiff, and it was stated that Bishen 
Dial had not admitted or accepted the 
alleged partition and that any suoh 
admission by him was made under undue 

influence. 

A preliminary issue was framed on the 
question of res judicata in regard to the 
deoision in the Cawnpore Court and was 
disposed of in favour of the plaintiffs- 
respondents on 10th April 1911 (page 321, 
Printed Book, Part II) and again in the 
judgment under appeal. At page 319, 
Printed Book, Part II, are to be found 
certain suggested issues , twenty in number, 
there is nothing to shew that they were 
adopted by the Court but in the judgment 
under appeal they are quoted in detail 
and presumably they were as a matter of 
fact accepted as the issues arising in the 
oase. 

During the pendenoy of this oase Babu 
Lai applied for, and obtained Probate of 
the Will executed by Bishen Dial on 26th 
November 1909, and in those proceedings 
it was held that Bishen Dial had executed 
the Will as a free agent and not under 
undue influence, and that he had a dis¬ 
posing mind (Printed Book, Part; 1, pages 

295, 296). 
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The first issue was: “ Was Chet Ram 
adopted by Sri Ram and is the adoption 
valid? 

The Trial Judge has held the adoption 
not proved. Mr. Sheo Narain, though 
stating that he did not give up this point, 
contented himself by drawing our attention 
to the statements of Grhanaya Lai, page 
392; Bhagat Ram, page 556; Bansi Dhar, 
page 409; Chhaju Ram, page 4S0 and 
Babu Lai, defendant-appellant. The question 
was not argued at the Bar and no reason 
has been given for doubting the correctness 
of the decision arrived at. The evidence 
is inconclusive and this issue has been 
rightly decided. 

The 6rst point taken by Mr. Sheo Narain 
related to issues Nos. 7 and 12 which are: — 
Issue No. 7:—Is the the present suit barred 
by section 11, Civil Procedure Code ? 

Issue No. 12:—Was the Will, the volun¬ 
tary act of Bishen Dial and was he com¬ 
petent to make it and was it made pe dente lite 
and is plaintiff bound by it? 

The findings on these issues are to be 
found at page 495, Printed Book, Part 
II, and briefly stated they are, as to issue 
No. 7, that the Cawnpore Court having found 
that it had no jurisdiction to try the suit 
was not competent to decide anything 
that was in dispute in the suit and, there¬ 
fore, the judgment in that case did not 
operate as res judicata in the present 
suit. 

As to issue No, 12 that the plaintiff was 
not bound by the Will which had been made 
pendente lite and while the testator was 
under the complete control of the defend¬ 
ant-appellant. With regard to issue 
No. 7 it was contended that in order 
to arrive at a decision as to whether the 
Court at Cawnpore had jurisdiction, it 
was imperatively necessary to come to a 
decision as to whether the Cawnpore shop 
was or was not a part of the joint property 
and that, therefore, the decision that it 
was not and that it had ceased to be 
connected with the Delhi concerns since 
the partition in \9Q3=Sambat 1950 was 
final and binding on both parties. 

In support of this contention Gandu 
Singh v. Natha Singh (1) was cited and 

(1) 12 P. R 1907; G P. L. R, 19„8; 92 P. W. R. 
1907. 


reference was made to Hukam Chand’s 
Civil Procedure Code, page 1S3. Mr. Shafi, 
in reply, contended that the question of 
jurisdiction had beendeoidei by the Cawnpore 
Court on the ground that there was no 
joint immoveable property situate within 
the jurisdiction of that Court, and that, 
therefore, the decision on the point now 
under consideration was redundant and 
uncalled for, and consequently did not 
operate as res judicata % and he drew atten¬ 
tion to the fact that in spite of this find¬ 
ing the plaintiff had included the Cawnpore 
shop in this suit. He cited Muhammad 
Rustam Ali Khan v. Nawab Muhammad Azmat 
AH Khan (2), Narain Dos v. Faiz Shah (3), 
Malik Rahim Bakhsh v. Musammat Fakliar-un - 
nisa (4), Wingrove v. Wingrove *5), Barkat 
Ali v. Hussain Khan (6), Rajabun nissa v. 
Habib Bakhsh (7), Run Bahadur Singh v. 
Lucho Koer (8 , Bhuka das Vijbhukandas v. 
LiVubhai Kashidas 9', Abdul Kadir v. Dulan- 
bibi (10) and Chandi Prasad v. Maharaja 
Mahendra Mahendra Singh (ll). 

Muhammad Rustam Ali Khan v. Nawab 
Muhammad Azmat Ali Khan (2) appears to 
have no bearing on the point at issue anl 
requires no discussion. 

In Narain Das v. Faiz Shah (3) it was 
held by a Full Bench that the true test is 
“whether the matter has been directly and 
substantially in issue in the former cise and 
has been heard and finally decided”, and 
that “no matter can be said to be directly 
and substantially in issue or to have been 
finally decided uuless a decision thereon is 
necessary for the decision of the case upon 
the ground on which the final decision 
ultimately proceeds.” 

In Malik Rahim Bakhsh v. Musammat 
Fakhar-un-n'sa (4) the above ruling was 
referred to, it was held that a decision on a 


(2) 64 P. R. 1882. 

(3) 157 P. R. 1889. 

(4) 3’ P. R. 1838. 

(5) 56 P. R. 1904; 84 P. L. R. 1934. 

(6) 6 P. R. 1936; 61 P. L. R. 1906. 

(73 57 P. R 1907; 66 P. W. R- 1907. 

(8) 11 C. 301; 12 l. A. 23; 4 Sar. P. C. J. 602; 9 
Ind. Jur. 202; 5 Incl Dec. (N. s.) 930 (P. C.). 
i9) 17 B. 562; 9 Ind. Doc. (N.s.) 368. 

(10) 20 Ind. Cas. 530; 37 B. 563; 15 Born. L. R. 

672. 

(11) 23 A. 5; A. W. > T . (1900) 173. 
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point which is decided, but which is not 
necessary for the decision of the suit, which is 
disposed of on another point, cannot operate 
as res judicata. 

Wingrove v. Wingrove (5) has no bearing 
and need not be considered, and the same 
may be said of Barkat Ali v. Hussain Khan 
( 6 ). 

In Rajah-un-nisa v. Habib BakhAi (7) the 
facts were quite different and no new prin¬ 
ciple was enunciated. It is authority for 
the proposition that a party setting up a plea 
of res judicata is bound to establish it, and 
that a Court is competent to examine whe¬ 
ther the point was necessary for the decision 
of the case upon the ground upon which the 
final decision was arrived at. 

Run Bahadur Singh v.Lucho Koer (8 J was 
referred to in Narain Das v. Faiz Shah (3) 
and is to the same effect. 

In Bhukandas Vijbhukandas v. Lallubhai 
Rashidas (9), A sued B , C and D on a mort¬ 
gage executed at Surat of certain property 
situated there, the covenant for re-payment 
being joint and several. C and residents 
of Surat pleaded that the Bombay Court had 
no jurisdiction as against them, and as 
against them the suit was dismissed, a decree 
being passed against B alone. A then sued 
0 and D at Surat and the plea of res judicata 
was raised. The High Court held that there 
was no decision on the merits in the former 
case and as against them the proceedings 
were a nullity. 

In Abdul Kadirv. Dulanbibi (10) the Court 
having held that it had no jurisdiction 
proceeded to give a decision on the merits. 
It was held that such decision was not 
binding inasmuch as the Court was incom- 
petent. 

In Chandi Prasad v. Maharija Mahendra 
Mahendra Singh (II) the learned Judges 
differed and though Mr. Shafi drew attention 
to pige 7 of the report, that is, part of the 
judgment of Banerji, J., Aikman, J., came to 
a different conclusion and the case was 
decided in accordance with his views. 

The question in this case was whether 
interest was payable on arrears of land 
revenue. In a former suit it had been held 
that interest was payable. The land revenue 
having again fallen in arrears a second suit 
fjr the same was instituted and interest 
claimed. It was held that the decision in 
the former suit that interest was payable 



operated as res judicata , inasmuch as the 
liability to pay interest was in issue in both 

suits. 

This case cannot assist Mr. Shafi and, 
if anything, is in favour of the appellants. 

In Qandu Singh v. Natha Singh (0 
Chatterji, J., held that in order to arrive 
at a desision whether the Court below 
had jurisdiction, the Chief Court had power 
to consider the correctness of an Appellate 
Court’s findings on the facts relative to 
the question of the jurisdiction of that 
Court to entertain the appeal. The appli¬ 
cability of this case is not very apparent, 
but Mr. Sheo Narain seems to have regard¬ 
ed it as an authority for the proposition 
that in arriving at a decision as to whe¬ 
ther a Court had jurisdiction to try a 
suit, such a Court is authorized to come 
to a decision on facts on which it can base 
its final decision on the point of juris¬ 
diction and that a decision on those 
facts would operate as res judicata in any 
subsequent suit in which they come up. 
Whether or not this proposition is correct, 
the ruling relied on does not appear to 
support it. 

At page 183 of Hukam Chand’s Treatise 
on the Civil Procedure Code, the learned 
author says that a dismissal of a suit on 
a preliminary point is a decision on that 
point. 

Now section 11, Civil Procedure Code, 

runs thus: — 

“No Court shall try any suit or issue 

in which the matter directly and substantially 
in issue has been directly and substan¬ 

tially in issue in a former suit between 
the same parties.” 

The question really, therefore, is whether 
in the Cawnpore suit the present issue 
was directly and substantially before the 
Court and whether it was necessary to 
decide it in order to arrive at the final 

decision on the point of jurisdiction. The 
authorities cited appear to lay down no 
more than this and each case must be 
decided on its own facts. 

There can be no doubt that the question 
was directly and substantially in issue in 
the Cawnpore Court. Evidence was led on 
the point and the accounts exhaustively 
examined, and the judgment shews that the 
matter was carefully and thoroughly con¬ 
sidered. Ip order to determine the question 




486 


INDIAN OASES. 


[1917 


BARU LAL V. HAR1 BAKHSH. 

of res judicata it is necessary to ascertain 
what matters were in dispute between the 
parties, and this should be done not merely 
by looking at the decree, but also by 
examining the pleadings and the judgment 
[Krishna Kamini v. Abdul Jubbar (12)]. At 
page 269, Printed Book, Part I, it will be 
found that a clear and separate issue 
was framed and an order passed that 
parties were to produce evidence as 
to it. This issue was :— 

Was the shop at Cawnpore, known as 
Hari Bakhsh’, which at least existed before 
the institution of the suit, joint, and was 
the name only of the first shop known as 
Jai Narain-Sanahi Ram’ changed, or was 
not the said shop a branch of the shop 
known as Jai Narain-Sanahi Ram ’ but 
was it a separate shop, and which persons 
were parties therein P ” 

This issue arose directly out of the 
pleadings in the case and there can be 
no doubt that its decision had a very im¬ 
portant hearing on the question of juris¬ 
diction. If the Cawnpore shop was separate 
from the Delhi concerns, it is obvious that 
the Cawnpore Courts had no jurisdiction to 
try the suit. The learned Additional Sub- 
Judge at Cawnpore proceeded to dispose 
of this issue, clearly stating that on its 
decision the question as to jurisdiction would 
also be determined (see page 286, line 12, 
Printed Book, Part I). Was it, however, 
necessary or essential to decide (his issue 
having regard to the fact that the ques¬ 
tion of jurisdiction had been decided on other 
grounds? 

Now it seems that this question must 
be answered in the affirmative. The plain¬ 
tiff in that suit made certain allegations 
on which he based his claim that the case 
was triable at Cawnpore. These allegations 
were traversed by the defendants and the 
various points arising out of them were 
put in issue. They all had a bearing on 
the question and they all ought to have 
been decided, in any event the parties 
clearly, by adduoing evidence, invited a 
decision on the present point. The mere 
fact that the question of jurisdiction was 
also decided on other grounds as well 
cannot prevent this decision operating as res 
judicata. 


The decision on the merits of this issue 
formed an additional ground for arriving 
at the conclusion that the Court had no 
jurisdiction, and to that extent it must be 
considered that it was necessary to come 
to a finding on the point. This view is 
fortified by the decision in Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya (13), 
in which case the facts were as follows:— 

A instituted a suit against C for damages 
for not removing certain offensive matter 
from his land. A question was raised 
whether a certain notice had been given 
and also whether C was bound to remove 
the offensive matter from A’s land. The 
Court held that no notice had been issued 
and that, therefore, the suit failed, and also 
that on the merits G was not bound to 
remove the filth from A' s land and dismissed 
the suit. 

In a subsequent suit A claimed the same 
relief as in the previous suit and G raised 
the defence that the suit was barred as 

res judicata. 

The High Court held that as the matter 
was directly and substantially in issue in 
both suits, the subsequent suit was barred 
as res judicata not withstanding that the 
previous suit failed by reason of the de¬ 
cision of the Court upon some other matter 
as well. 

Upon this view of the law, which is not 
in any way opposed to the principles laid 
down in the decisions cited at the Bar, the 
decision of the Trial Judge on issue No. 7 
is erroneous, and it must, therefore, be held 
that the question whether the Cawnpore 
shop known as Hari Bakhsh* Khunka is a 
part of the joint property must be held to be 
barred as res judicata, the decision being 
that it is not joint. 

Coming now to issue No. 12 it was con¬ 
tended by Mr. Sheo Narain that having regard 
to explanation I to section 11, Civil Procedure 
Code, the judgment in the Probate case 
precluded the re-opening of the question as 
to Bishen Dial having executed this Will 
under undue influence. Kalyanchand Lai - 
chand v. Sitabai Dhanasa (14), Ramnandan 
Prosad v. Sheo Parson Singh (15) and Brendon 

(13) 24 C. 900; 12 Ind. Dec. (n s.) 1269. 

(14) 23 Ind. Cas. 325; 38 B. 309; 16 Bom. L. R. 5. 

(15) 6 Ind. Cas. 301; 11 C. L. J. 623 f 


(12) 30 C. 155 at p. 193; 6 C. W. N. 737. 


Vol. XLI] 


INDIAN OASEP. 


487 


BARO LAL V. HARI BAKHSH. 

v. Shrirnant Sunderabai (16) were relied on. 
These decisions are in point and support the 
contention of the learned Advocate. 

Mr. Shaft, however, urged that his 
client was a minor and that his guardian 
ad litem was guilty of gross negligence 
in not appealing against the decision in 
the Probate case, and that for that reason 
the decision should not be treated as res 
judicata so far as the minor is concerned. 
He cited Ahmad Ali Shah v. Amir Shah (17), 
Lalla Sheo Churn Lai v. Ramnandan Dobey 
(18) and Cursandas Natha v. Ladkavahu (19). 

In Ahmad Ali Shah v. Amir Shah (17) the 
decision was based on the facts before the 
Court and in the present case it has not 
been shown that the decision in the Probate 
case was so obviously erroneous as to render 
a failure to appeal gross negligence on the 
part of the minor’s guardian. The Pro¬ 
bate suit was contested throughout and it 
cannot be said that the minor’s mother 
was in any way careless or negligent in her 
conduct of it. 

Cursandas Nathv. Ladkavahu (19) does not 
support Mr. Shaft’s contention, it was there 
held that a decree passed against an infant 
properly represented is binding upon him 
like a decree passed against an adult, hut 
it is open to an infant to impeach such 
decree by a suit in cases where the guardian 
has been guilty of gross negligence in 
allowing the decree to be passed against 
him. 

In Lalla Sheo Churn Lai v. Bamnandan 
Dobey (IS), the question of res judicata did 
not arise, and as has been said no negligence 
has been shown and none can be presumed 
merely because no appeal was filed against the 
decision of the Probate Court. It must be 
held that the questions as to the disposing 
mind of, and the due execution of the Will by 
Bishen Dial cannot be re-agitated and must 
be regarded as finally settled. 

It was next contended by Mr. Shaft that 
in any event the validity of the Will had 
not been determined by the decision of 
the Probate Court and he cited Dharm 

(16) 23 lad. Caa. 22l;38 B. 272; 16 Bom. L. R. 164. 

' (17) 35 P. R 1898. 

(18) 22 0. 8; 11 led. Dec. (n. a.) 7. 

(19) 19 B. 571; 10 Iud._Deo, (n.>) 381. 


Chand v. Musammat Karm Devi (20), Nanak 
Chand v. Musaimnat Dayan (21), Piare Lai v. 
Ram Chand (22), Lakshman Dada Naik 
v. Ramchandra Dada Naik v23) and Madho 
Per shad v. Melirban Singh (24) in support. 
Mr. Sheo Narain, however, never claimed 
that the decision in the Probate case deter¬ 
mined anything more than that Bishen Dial 
had duly exeouted the Will and it is not, 
therefore, necessary to pursue this matter any 
further. 

The next point argued at the Bar related 
to issue No. 2 and this is the main point in 
I he case. 

Issue 2 is as follows:— 

“ Did Jai Narain make a division of his 
property between himself and his sons along 
with his division with Sanahi Ramr''’ 

Mr. Sheo Narain commenced by pointing 
out that the provisions of Order XIII, rule 4, 
Civil Procedure Code, had not been complied 
with, and that as a result the Trial Judge 
had made use of, and been influenced by, 
documents which should have been excluded 
from consideration as not having been duly 
proved, and in this connection referred to 
the remarks of their Lordships of the Privy 
Council in Sadik Husain Khan v. Hashim Ali 
Khan (25). Those remarks are peculiarly 
applicable here. A large mass of letters and 
documents have been placed on the record 
apparently without any attempt to place them 
in any sequence or order and a number have 
been printed which no attempt even was 
made to prove. 

The provisions of Order XI11, rule 4, Civil 
Procedure Code, appear to have been wholly 
ignored and it has been very difficult to 
ascertain what documents have been proved. 
The result has been that a great deal of 


(20) 6 P. R. 1893. 

(21) 103 P. R. 1894. 

(22) 11 Ii.d. Cas 443; 21 P. R. 1912; 112 P. VV. R. 
1911. 

(23) 5 B. 48; 7 I. A. 181; 4 Sar. P.C. J. 173; 3 
Suth. P. C. J. 778; 3 Shomo L. It. 217; 4 Iud. Jur. 
472; 7 C L. R. 320; 3 Ir.d. Dec (N. a.) 31. 

(24) 18 C. 157; 17 I. A. 194; 5 Sar. P. C. J. 586; 
ltafique and Jackson’s P. C. No. 121; 9 Ind. Deo. (n.s.) 
105. 

(25) 36 Ind. Caa. 104; 21 C. W. N. 130 at p. 154; 
31 M. L. J. 607; 19 O. C. 192; 18 Bom. L. R. 1037; 
(1916) 2 M. W. N. 577; 14 A. L. .T. 1248; 21 M. L. T. 
40; 38 A. 627; ljP. L. W. 157; 4 O. L. J. 22; 25 C.L.J, 
363 (P. C.), 
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trouble baa been caused and the case has 
occupied far more time that it otherwise 
would have. 

It will be seen that the onus of issue No. 2 
as it is framed was placed on the defendants- 
appellants. Mr. Sheo Narain contended that 
the onus really lay on the plaintiff and had 
been wrongly placed on his clients. He 
cited Nihal Devi v. Kishore Chand (26), 
Surajpcl Singh v Gajraj Singh (27), 
Anandibai v. Dari Suba Fai (28) 
and Vaidyanoth Aiyar v. Aiyasamy Aiyar 
(*29) , as authorities for the proposition that 
when once a partition of a joint family has 
been shewn the presumption is in favour 
of a total disruption. 

Mr. Sbafi referred to section 106 section 
102 and section 114, Evidence Act, and con¬ 
tended that the presumption was in favour of 
jointness, and that when two brothers 
separated, r.o presumption arose that their 
respective sons also separated inter se. 

As a matter of fact the question as to 
onus in this case is to a great extent purely 
of academic interest, as the parties have 
produced all the available evidence relating 
to this issue, and the decision must, therefore, 
be arrived at on the evidence so produced. 
This evidence consists of a mass of documents, 
such as letters and accounts, and an ad¬ 
mission inwriting made by Bishen Dialas to 
the factum of his having separated from his 
brothers. There is also a certain amount of 
oral evidence and the conduct of the various 
members of the family has also to be taken 
into consideration. 

It is common ground that in 1960 Sambat= 
1903 A. D. a separation took place between 
Jai Narain and Sanahi Ram, the shares allot¬ 
ted to each have been stated already, and 
regarding them also there is no dispute. 

The case for the plaintiff-respondent is 
that after the said partition with Sanahi Ram, 
Jai Narain and his descendants remained 
joint inter se and continued so up to the 
present. 

(26) 8 Ind. Cap. 999; 97 P. R. 1910; 142 P. W. R. 
1910; 11 P. L. R. 1911. 

(27) 26 Ind. Cas. 6C0; 1 O. L. J. 698. 

•28) :0 Ind. Cas. 91*.; 35 B. 293; 12 Bom. L. R. 
187. 

(29) 1 li d Cas. 408; 32 M. 191; 5 M. L. T. 49; 19 

M.U J.94. 


The defendants-appellants on the other 
hand allege that Jai Narain, in continuation 
of the said partition, separated from his sons 
and allotted to each of them the proper and 
appropriate share of what had fallen to him. 
It was argued by Mr. Sheo Narain that the 
separation between the brothers Jai Narain 
and Sanahi Ram could not have been carried 
into effect in a day, and must have taken 
some time. In this contention there is 
considerable force. The shops each of them 
were to take had been agreed upon, but it 
is obvious that it would take considerable 
time to go into and settle the accounts, 
arrange for the recovery or allotment of 
outstandings, and apportion the debts due 
from the concern. 

The business was admittedly a large one 
and there were shops in Delhi, Calcutta and 
Cawnpore. 

If then there was a separation between Jai 
Narain and his sons, it is only to be expected 
that the parties interested would be found 
taking active steps to bring about a complete 
settlement of the affairs of the various 
concerns. 

Assuming that the Cawnpore shop had 
fallen to the share of Bishen Dial, it is only 
natural that he should be present sometimes 
at Calcutta and sometimes at Delhi and 
similarly those to whom the Delhi shops had 
allotted would be found in Calcutta. At the 
same time the activities indicated are quite 
compatible with their continuing joint with 
their father Jai Narain, for as urged by Mr. 
Shafi any of the three brothers might have 
been deputed to bring about and arrange for 
a final settlement of the accounts of the joint 
concern. There exists, however, a certain 
amount of correspondence and to this both 
sides have referred, eaoh side placing a con¬ 
struction on it which is most favourable to 
their own contentions. Before dealing with 
this correspondence, however, it will be as 
well to take up Exhibit D14. 

This is a very important document and on 
it a good deal of the controversy has 
centred. 

The Trial Judge at page 482, Printed Book, 
Part II, has held it to be a forgery. 

D 14 is printed at page 220, Paper Bjok, 
Parat I, and is addressed to ' Sri Ram-Babu 
Dal” from Bishen Dial If i s dated Thagan 
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Sudi 2 Sambat 1965=22nd February 1909 

and runs thus;— 

“Jai Narain in your presence separated 
us the three brothers on Asarh Badi 10, 
Sambat ll J 60=20th June 1903. The whole 
work of Delhi remained with you the two 
brothers and the work at Cawnpore fell to 
my lot. This partition was effected by Jai 
Narain. We, the three brothers, agreed to 
this settlement aud do not object to it. But 
the accounts, Sambat 19o0, have not been 
settled. Whatever is due under that account 
will be paid by you, the two brothers. I 
have nothing to do with it. The property 
situate at Bassan and the houses will remain 
joint. We of our own accord have written 
this. No one can object to it. What is writ¬ 
ten above is correct.” 

Then follow the signatures of Bishen Dial 

and certain witnesses. 

It is obvious that if this dooument is 

genuine it is a very important piece of 
evidence in favour of the appellants case. 
The Trial Judge has based his conclusions 
with regard to it on the following 
grounds: — 

(1) Though of such importance and 
admittedly in the possession of Babu Lai it 
was not produced in the Court at Cawopore. 

(2) Babu Lai’s explanation that he had 
given it to his Pleader, Anand Sarup, and left 
it to his discretion to file in Court or not as 
he thought fit is unsatisfactory, and Anand 
Sarup, though examined, was not asked 
about it. 

(3) None of the witnesses produced regard¬ 
ing it swear to Bishen Dial’s signature or to 
having seen him write or sign it, and the 
witnesses are men of straw, whereas there 
are many respectable and wealthy persons in 
Katra Ashrafi, where this document was 
attested, who could and should have been 
asked to attest so important a document. 

Mr. Shafi, while adopting these grounds for 
discrediting the document and the witnesses 
who give evidenoerelating to it, also contended 
that it was false because it was not referred 
to in the written statement filed in the 
Cawnpore Court. He also contended that it 
was inadmissible in evidence for want of 
registration, and that even if it were not a 
forgery it had no evidential value inasmuch 
as it was written under undue influence, and 
at a time when Bishen Dial was on had 


terms with Musammat Basanti. finally he 
referred to a letter, dated Phagan Badi 15, 
Sambat 1965—20th February 1£09 (page 144, 
Printed Book, Part I), and urged that as 
Bishen Dial was at Cawnporeonthe 20th Feb¬ 
ruary 1909, it was practically impossible for 
him to have executed or written the document 
D14 at Delhi on the 22nd February 1S09. 
In this last contention there is no force. It 
is not known where Bishen Dial was before 
the 20th February 1909 and it is obviously 
not impossible for him to have been at 
Cawnpore on the 20th and at Delhi on the 
22nd February 1909. 

A perusal of the document itself shows that 
it does not profess to be anything more than 
an acknowledgment that a partition had been 

effected as far back as 1903, it does not 

create any right in any property and its 
registration was not compulsory. It is simply 
a piece of evidence supporting the allegation 
that a partition had taken place some six 
years previously. 

Mr. Sheo Narain contended on the other 
hand that Exhibit D. 4 was written in the 
natural sequence of events I here had been 
some dispute about the outstandings and 
other matters and that these having all been 
satisfactorily settled, D14 was written in 
order to evidence the fact that the brothers 
had been separated. 

Its production in the Cawnpara Court was 
not necessary and evidently Anand Sarup 
regarded it as of no assistance in the question 
that was then before the Court, which was 
whether there had been a separation between 
Bishen Dial and his sons, on which point 
Bishen Dial’s written statement and Exhibit 
Did (of which later) were considered all 
that was necessary. 

On the question of “undue influence” he 
pointed out that Bishen Dial and Babu Lai 
were step-brothers and that the letter referred 
to by Mr. Shafi at page 144, Printed Book, 
Part I, dated 20th February 1909, is alone 
sufficient to show that Bishen Dial regarded 
the plaintiff, his grandson, with affection, and, 
therefore, would be most unlikely to be in¬ 
fluenced into executing a false document 
which would deprive the said grandson of so 
much property. Babu Lai’s explanation, it 
was contended, was a ta'ural and a true 
nr»p, and the Court below had omitted to 
potice that Anand Sarup liftd r.ot been 


490 


INDIAN OASES, 


[1917 


BABU LAL V. HARI BA£H3H, 

examined as a witness and that, therefore, 
no questions could have been put to him 
with regard to this document. Finally he 
urged that the witnesses who gave evidence 
with regard to this document were not 
“men of straw”—and that nothing had been 
deduced to show that they were in any 
way partial to Babu Lai or inimical to the 
plaintiff-respondent. Now its non-production 
in the Cawnpore Court cannot be regarded 
as creating any suspicion as to the genuine¬ 
ness of the document. It has been 
shown above that the Additional Subordi¬ 
nate Judge, Cawnpore, drew up a special 
issue relating to the jointness of the Cawnpore 
shop, and there is nothing extraordinary 
in the fact that Bubu Lai’s legal advisers 
thought it unimportant for the purposes 
of that issue. There was no undue delay 
in its production in the trial of this case. 
Again the Trial Judge is wrong in thinking 
that Anand Sarup was a witness and could 
have been questioned about Exhibit D 14. 
Anand Sarup made certain statements it is 
true, but he did so merely as a Counsel 
and it is obvious that the parties could not 
have treated him as a witness on that 
account. 

As to the position and reliability of the 
witnesses, it is far from clear on what the 
learned District Judge based his finding that 
they were men of straw. 

The witnesses are D. W. No. 1 Chot- Lai, 
page 335, Part 11, Paper Book; Hari Ram 
page 427, Part II, Paper Book; Sheo 
Narain, page 429, Part II, Paper Book, and 
Babu Lai, page 435, Part II, Paper Book. 
Chnte Lai is a partner with his father in¬ 
law and owns a 12-anna share in the 
business. Doubtless a firm of which he was 
formerly a member has closed its doors, but 
that is scarcely any reason for referring 
to him as a man of straw. 

Hari Ram pays Rs. 42 ineome-tax. Sheo 
Narain is the owner of a shop and though 
he does not state that he pays income-tax, 
the trend of the cross-examination would 
lead to the conclusion that he did. As¬ 
suming, however, that he does not, there is 
nothing in his cross-examination to lead to 
the conclusion that he is a man who could 
be readily bribed or coerced into commit¬ 
ting deliberate perjury for the sake of Babu 
Lai. 


In fact it can be said of all these three 
witnesses that nothing has been shown 
suggesting that either of them is on par- 
ticularly friendly terms with Babu Lai or 
is in any way inimical to the plaintiff. 

No doubt none of these witnesses say 
that D14 wa? written or signed by Bishen 
Dial in their presence. 

Chote Lai, however, states that he signed 
as a witness at the instance of Bishen Dial 
who was then in Delhi, and that the signa¬ 
ture on D14 is that of Bishen Dial with 
whose signature he is conversant. 

He has sworn to Bishen Dial’s signature 
on other Exhibits as well, and his evidence 
has not been shaken in cross-examination, 
Hari Ram also states that he attested the 
document at the instance of Bishen Dial 
who told him he had executed it. He does 
not profess to be able to recognise the 
signature of Bishen Dial. 

Sheo Narain too says that he attested 
this documen". at the request of Bishen 
Dial. Mr. ShaS contended that though 
the-je witnesses were perjurers, they had 
not the courage to say that the document 
had been written in their presence. The 
evidence they give, however, if false, is 
sufficient to bring them within the law, so 
that it is difficult to understand why they 
should object to support a false case by say¬ 
ing that the document had been actually 
executed in their presence. 

Setting aside the evidence of Babu Lai, 
Mr. Sheo Narain pointed out that the allega¬ 
tions made regarding this document were 
that it had been written as well as signed 
by Bishen Dial. Chote Lai had sworn to 
the signature, and though another Chote 
Lai (agent of the pliintiff in the Cawnpore 
suit) was also cognizant of Bishen Dial’s 
handwriting, he was not put into the witness 
box to say that D14 was not in the 
writing of Bishen Dial. 

After giving careful consideration to this 
evidence there appears to be no reason for 
doubting its correctness and it must be held 
that Exhibit D14 is a genuine document 
executed by Bishen Dial. 

As to the contention that it was procur¬ 
ed from Bishen Dial through undue in¬ 
fluence it should be noted that there is no 
evidence to support the suggestion, and the 
letter at page 144, Paper Book, Part I, seem* 
to strongly indicate that Bishen Dial was 
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fond of his grandson the plaintiff, and, 
therefore, it is difficult to believe that he 
oould have been influenced by Babu Lai 
into executing a false document that- would 
result in depriving the boy of his rightful 
dues. 

The fact that he, at a later date, and 
shortly before he died, executed a Will in 
which Babu Lai figures as executor cannot 
be regarded as oasting any suspicion on 
Exhibit D14. The Will was executed at 
a time when he had made up his mind to 
contest the claim that was being advanced 
by the plaintiff or rather on his behalf by 
Musammat Basanti. He had been to Bombay 
and endeavoured to settle the dispute by 
offering a sum of Rs. 30,000 to Musammat 
Basanti’s brother for the boy — his efforts 
had proved futile and doubtless at that 
time he had decided to join forces with 
Babu Lai and to resist a claim (according 
to him an unjust claim) that was being 
advanced by Musammat Basanti. The next 
document for consideration is Exhibit 1)13, 
dated 17th May 1909. This is a receipt 
executed by Musammat lndri, widow of Brij 
Mohan in favour of Jodh Raj-.Tai Narain 
acknowledging having received Rs. 5,086-6 0 
in final settlement of the winding up proceeds 
of the firm of Jai Narain-Brij Mohan. 

That it was duly exeouted cannot be 
denied but it was contended that Musammat 
lndri had been induced to give the receipt. 

In order to understand what this docu¬ 
ment is, it will be necessary, to give the 
history of the shop to which it relates, viz , 
Jai Narain-Brij Mohan. 

After the separation between Jai Narain 
and Sanhai Ram in 1960 Sambat =1903 
A. D. Brij Mohan ran away from his father’s 
house in Cawnpore and with Rs. 1,700 
came to Delhi, where he opened a shop to 
which he gave the name of Jai Narain- 
Brij Mohan. This was in May 1904. On 
30th May 1904 Jai Narain issued a notice 
(Exhibit D20, Paper Book, Part 1, page 
193), in which he informed the public that 
this shop had been opened and given his 
name without his permission or consent 
and that he had no concern with it. On 
1st August 1904, Brij Mohan replied to 
this notice by publishing Exhibit P17 
(page 104, Paper Hook, Part 1), in which 
he stated that he had opened the shop at 


the instance of Jai Narain. He then gave 
a list of shops and announced that he was 
a co-sharer in all of them and that he 
would continue to be so unless they separate 
me altogether and deliver my full share 
into my possession.” 

Brij Mohan died on 22nd June 1905 and 
the allegation is that Bishen Dial and 
Ram Partab (brother of Musammat lndri) 
came to Delhi and obtained the assistance 
of the firm of Jodh Raj Jai Narain in the 
winding up of the business of Brij Mohan. 
The accounts relating to the winding up are 

at pagesr 521 to 545 (Paper Book, Part III) 
and show that the goods were sold by 1964 
Sambat , whereas the receipt denoting the 
final payment (after charging brokerage or 
commission) was exeouted on 17th May 

1909. 

Mr. Sheo Narain explained the delay by 
saying that the family was not on good 
terras during the interval and that, there¬ 
fore, the payment was not made till Bishen 
Dial had finally settled the dispute by the 
execution of Exhibit D14. 

Mr. Shafi on the other hand contended that 
this document 1)13 was collusive and that 
Musammat lndri stood so obviously to gain 
that she naturally was ready enough to fall 
in with Babu Lai’s wishes. 

This document was attested by Bishen 
Dial. Now though there is some force in 
Mr. Sheo Narain’s contention, nevertheless 
the late stage at which the payment was 
made leads irresistibly to the conclusion that 
the receipt was obtained in order to be used 
as a piece of evidence in this case, and 
consequently Exhibit 1)13 cannot be held 
to have any great evidential value. 

Next for consideration are the letters 
which have been referred to by the Counsel. 
It may be premised that these letters are 
in consonance with the views advanoed by 
either side. 

Mr. Sheo Narain contended that they 
clearly indicate * that a partition had been 
effected between Jai Narain and his sons 
by which the whole of Jai Narain’s share 
amounting to three lakhs had been divided 
between the three sons Bishen Dial, Sri 
Ram and Babu Lai, Jai Narain continuing 
to live with the two latter, the sons of hia 
second wife. Bishen Dial was given the 
Cawnpore concern while the two concerns 
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in Delhi remained with the other two 

brothers. Eaoh brother was to get 

one lakh. 

Bishen Dial accordingly took over the 
Cawnpore shop. It must be admitted that 
the letters are compatible with this 

theory. 

Mr. Shah on the other hand urged that 
a* Bishen Dayal had been managing the 
Cawnpore business before Sanahi Ram 
divided off, he continued to look after that 
concern while the others continued in Delhi. 
Again it must be admitted that, the letters 
may bear that construction. At the same 
time it has to be borne in mind that the 
view taken of Exhibit D14 has a very 

important bearing on the meaning of this 
correspondence. 

For instance in letter C K page 189, Paper 
Book, Part I, Sri Ram writes to Bishen 
Dial on 19th July 190:*: “You have written 
that the item of Rs. 30,000 of Cawnpore 

would remain with you . the amount in 

our opinion stands thus. Rs. 35.000 are due 
from the shop at Calcutta, Rs. 40,000 are due 
from the shop at Delhi, Rs. 20,000 of 
Delhiwala are due from Sada Sukh Parakh 
About Rs. 10,000 out of the account of 
Sada Sukh Parakh are due by Delhiwalas. 
The property is worth about Rs. 8,000 or 
Rs. 9,000. Thus the above three items come to 

Rs. 95,000.How have you made the 

account you are the person who know 


If D14 is genuine, Mr. Sheo Narain’s 

contention is considerably strengthened and 

this letter indicates that Bishen Dial had 

been complaining that he had less than his 

share, whereupon Sri Ram explained to him 

that the lakh was really made up and 

that it was Bishen Dial who should know 

best the state of affairs in Cawnpore. It 

would serve no good purpose to detail all 

the letters that have been referred to. 

Each one of them has been carefully 

considered in all its bearings and as has 

bean said above the construction to be 

placed on each to a considerable extent 

depends on the view taken of Exhibit D14. 

This has been held to be genuine and, 

therefore, it follows that the letters must 

be regarded as strengthening the view that 

a partition did as a matter of fact take 
place, 


Some of these letters show that Bishen 
Dial went to Calcutta. He had been in 
charge of the Cawnpore shop, which it is 
said had fallen to his share. It wa°, there¬ 
fore, pei feet Jy natural and indeed to he 
expected^ that he would go to Calcutta and 
assist Sanahi Ram in separating and 
settling up the joint business. Similarly 
the suit filed in Calcutta by Harsukh Rai 
and others against Sanahi Ram and others, 
the plaint in which is printed at page 
12d, Paper Book, Part I, clearly shows 
that Bishen Dayal’s presence at Calcutta 
was necessary. That suit related to dealings 
with the Cawnpore shop between 1954 
bawbat and 1960 Sambat , and whether there 
had been a partition or not Bishen Dial 
was obviously the best man to attend to 
the claim advanced. 


The letter dated 15th October 1906 
c] early refers to this dispute and Mr. Sheo 
Narain s contention that this indicates a 
partition is not without force. Sanahi Ram 
wrote to Delhi for money on account of 
this case and was referre 1 to Cawnpore. 
Doubtless this is compatible with Mr. 
Shafi’s theory, but the balance of probability 
is in favour of the opposite view. 

Nor can the pleas in the Calcutta suit 
really assist the plaintiff to any extent. 
They appear to be oral pleas filed by 
Counsel and are not verified. It is im¬ 
possible to diaw any inferences one way 
or the other from them in such circum¬ 
stances. 

Mr. Shafi then took us through (1) P, 
10, page 94, Paper Book, Part I (which, 
however, appeals to be of no assistance), (2) 
P. 11, page 85 (idem), dated 8th August 
1903, which refers to old accounts whiob 
Cawnpore was asked to settle and, if any 
thing, assists the appellant-', (3) Exhibit C, 
dated 4th January 190 , Paper Book, Part 
I, pages 105, 106, and contended that the 
reference to a Commission agency” indicates 
jointness—the translation of this is erroneous 
and the original shows that Bishen Dial 
may have been asked to assist in appointing 
an agent. There would be nothing strange 
in the Delhi brothers asking Bishen Dial 
to do this for them. The separation did 
not necessaiily mean that the family were 
on hostile terms at that date. 

Their Nos, 1133 (page 100), 1147 (page 
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198), 1138 (page 101), 1139 (page 199), 
1129 (page 102', 1108 (page 109), 1104 
(page 111), 1097 (page 118) and others 
referred to in the judgment were discussed 
as well as Nos. 109* (page 110), 1110 (page 
li5), 1014 (page 98), 1009 (page 107), 1095 

(page 1 7) and 1111 (page 10b). 

As has been said above all the corres¬ 
pondence has been carefully considered and 
on the whole indicates that a partition 

had been effected. 

Mr. Shah sought to show that the Delhi 
concerns were financing Cawnpore and 
other shops connected therewith such as 
Jai Narain-Brij Mohan (Delhi) and Jai 
Narain-Murli Dhar at Kalpi. 

Letter No. 1118, page 89, and the accounts 
at page c8 indicate something quite differ¬ 
ent as also do Exhibit P. W. 2, page 191, and 
the accounts, page 35. It seems clear that 
those payments were being made by Delhi 
to Kalpi on behalf of Cawnpore, as Kalpi 
was in need of money and Delhi owed 
Cawnpore money in accordance with the 
arrangement at the time of separation. It 
is significant that in both instances Babu 
Lal-Deoki Nandan are sending money to 
Kalpi to he credited to tin old firm of Murli 
Dhar-Deoki Nandan. There is thus no real 
reason for supposing that the shop at Kalpi 
was in any way financed by Delhi as a 
branch of Delhi. 

That some sort of dispute arose be¬ 
tween the sons of Jai Narain soon after 1903 
is beyond doubt and there is nothing on 
the record to show that this dispute was 
not in connection with a partition. It is 
evident that Bishen Dial and his sons 
considered that the Cawnpore shop had 
less money than was anticipated. This is 
indicated hy Exhibit C (K) (page 1*9, Paper 
Book, Part I), Brij Mohan came to Delhi 
and opened a shop as has been shown 
above. This led to the n :tice issued to the 
public referred to bove. 

Jai Narain then applied on 26th August 

1904to the Income-tax authorities and asked 

that the shops be all separately assessed. 

It is not necessary, however, to discuss 
this question at length, inasmuch as it 
really does not afford any substantial assist¬ 
ance to either side. 

In 1907 the situation became more acute 
and Bishen Dial was induced by his sou 


to consult a Pleader and issue a notice. 
See letter No. 1161 (page 132), dated 19;h 
July 1907, in which Bishen Dial refers to 
the fact that a suit was ^ imminent and 
that a notice had been sent “as directed by 

n 

you. 

This notice is at page 302, Paper Book, 
Part I, dated 19th July 1907, and was sent 
by Babu Peare Lai to Deoki Nandan. It 
is significant that no notice was sent to Sri 
Ram or Babu Lai. Deoki Nandan replied 
through Mr. Kirkpatrick on 20th July 1907 
(page 136, Paper Book, Part l), pointing 
out that he had no concern with Bishen 
Dial who should settle his own dispute with 
his brothers if he had any claims against 
them. 

Then the correspondence show's that 
efforts were being made to get the matter 
settled through some friendly intervenor. 

In 1928, Sri Ram died and a few months 
later the death of Murli Dhar took place. No 
suit was brought and in February 1909 
Exhibit I) 14 w as written. There seems a 
good deal of force in Mr. Sheo Narain’s 
contention that Murli Dhar was really at 
the bottom of the trouble between Bishen 
Dial and his brothers, and that as soon 
as he died an amicable arrangement of their 
differences was speedily brought about. 

That these differences related to a divi¬ 
sion of the property seems to be beyond 
question. This is the account of it given 
by Babu Lai and against his version there 
is no evidence, while it is supported by 
the notice issued by Brij Mohan in 1904 
in which he claimed to be a co-sharer 
until he had been given his full share. 

There was some discussion regarding the 
changes in the names of the shops that took 
place from time to time. Mr. Shafi admit¬ 
ted that these changes might have been 
due to a partition, but also argued that 
the introduction of strangers into the busi¬ 
ness would also have given occasion to 
such changes. It is not, however, necessary 
to discuss this matter, as it is not now 
of much importance. The fact that changes 
did take place assists the appellants to a 
small extent, but the point by itself is of no 
great value. 

The written statement prepared for Bishen 
Dayal in the proceedings at Cawnpore was 
also discussed at some length. After an 
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examination of the evidence relating to it 
there is no reason to doubt that it was 
prepared on the instructions given by Bishen 
Dial himself to his Pleaders. In this too 
the partition is admitted, but this admission 
is of small value in comparison to the 
one made in Exhibit D 14. 

In conclusion, the admissions made by 
Bishen Dial, the finding that the shop at 
Cawnpore was separate from the Delhi 
concerns, the correspondence on the record 
and the various entries in the accounts, 
relating to the dealings between these 
several shops, and the evidence on the 
record leave no doubt in my mind that 
there had been a partition between the 
three brothers Bishen Dal, Sri Ram, and 
Babu Lai effected in 1903 by Jai Narain 
and I would, therefore, accept this appeal and 
dismiss the plaintiff’s suit with costs 
throughout. 

Broadway, J.—I agree generally in the 
foregoing judgment and in dismissing the 
plaintiff’s suit with costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 268 of 1917. 

July 9, 1917. 

• Present'. — Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 
SURENDRA NATH BHAUMIK and 
another —Plaintiffs—Petitioners 

versus 

GAYESHUDDIN— Defendant- 

Opposite Party. 

Small Cause Court , jurisdiction of—Landlord and 
tenant—Suit for damages for cutting down trees. 

• A suit by a landlord against a tenant for damages 
for cutting down trees on his holding does not lie°in 
a Small Cause Court, where the relief claimed depends 
upon the determination of the status of the defend¬ 
ant as a tenant, [p. 495, col. 1.] 

Rule against the order of the Munsif, first 

Court, Rangpur, in Suit No. 1029 12^4 of 

1916. 

FACTS.—This was a Rule granted by 
Mookerjee and Beachcroft, JJ., on 30th 
March 1917 against the judgment of Babu 
Gopal Chandra Basu, Small Cause Court 
Judge of Rangpur, dated the 18th December 
1916. 
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The plaintiffs were executors to the 
estate of a deceased lady. The defendant 
was an ordinary raiyat under this estate. 
The plaintiffs sued the defendant in the 
bmali Cause Court of Rangpur for damages 
of Rs. 20 for cutting down and appropriating 
a mango tree standing on the raiyati -holding 
of the defendant. The Small Cause Court 
Judge held that as the defendant filed rent 
receipts showing payment of rent at a uni¬ 
form rate for over 20 years, he had the right 
to cut down trees. The Small Cause Court 
Judge in his judgment said: “The defendant 
has filed rent receipts from 1294 of the time 
of the plaintiffs’ predecessor Bipad Nashini, 
to show that he has held the land at the 
same rent for over 20 years. I think, there¬ 
fore, that the defendant has the right to cut 
down timber trees.” 

^ The Rule came up for hearing before 
N. R. Chatterjea and Richardson, JJ. 

Babu Mohini Mohan Bhattacharjee , for the 
Petitioners.—The status of a tenant cannot be 
determined in a Small Cause Court suit when 
the relief claimed by the plaintiff depends 
on the determination of a question of status 
or title. Section 23 of the Provincial Small 
Cause Court Act allows the return of the 
plaint for presentation to the proper Court. 
Even supposing that the Small Cause Coqrt 
can incidentally determine a question of 
status, in the present case there were no 
materials before the Court sufficient for the 
purpose. The only material before the 
Court in this suit is the payment of a uni¬ 
form rate of rent for about 30 years. This 
certainly is insufficient to raise a presump¬ 
tion as to the fixity or permanence of the 
holding. Such a presumption based simply 
on the payment of a uniform rate of rent 
for over 20 years would be valid only in a 
suit under the Bengal Tenancy Act under 
section 50, clause (2), of that Act. But this 
presumption does not arise in a Small Cause 
Court suit. See Nilmarn Maitra v. Mathura 
Nath Joardar (1). It is true that the Court may 
presume any fact which it thinks likely to have 
happened, regard being had to the common 
course of natural events, and the presumption 
as to the fixity of a holding may be based 
on this principle. Mere payment of a 
uniform rate of rent for over 20 years, how- 


(1) 5 C. L. J. 413. 


Vol. XLI] 


INDIAN OASES. 


495 


SHEO SAHAI MISIR V. BAJO SINGH. 

ever, is not sufficient to raise a presumption 
of this sort. If the uniformity of the rate of 
rent continues for 50 or 60 year3, if improve¬ 
ments have been effected or transfers recog¬ 
nised, a presumption about the fixity of the 
holding may be valid, vide Buzlul Karim v. 
Satish Chandra (2). The case reported as 
Radhika Nath Roy v. Samir Fakir (3) is 
distinguishable from the present case on this 
principle. “There the existence of the holding 
is dated from 1278,” also “the defendant 
produced an ijara patta granted by him in 
favour of one Rashul Mahmud in 1302. In 
this document there was a recital that he 
mortgaged the property in question to the 

above lessee in 1299.” 

JUDGMENT. 

No one appears to show cause. We think 
that the questions raised in the case cannot 
be finally d termined by the Court of Small 

Causes. 

We set aside the judgment and decree of the 
Court below and direct that the plaint be 
returned to the plaintiff to be presented to a 
Court having jurisdiction to determine the 
questions raised in the case under the pro¬ 
visions of section 23 of the Provincial Small 
Cause Court. The petitioner, however, must 
pay the costs of the opposite party in the 
Court below within a fortnight of the arrival 
of the record in the Court below, and if the 
oosts are not so paid the Rule will stand dis¬ 
charged. 

Plaint returned. 

(2) 10 Ind. Caa 325; 15 C. W. N. 752; 13 C. L. J. 
418. 

(3) 38 Ind. Cas. 49; 21 C. W. N. 036. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1301 

of 1916. 

May 24, 1917. 

Present :—Mr. Justice Chapman and 
Mr. Justice Atkinson. 

SHEO SAHAI MISIR and others— 
Plaintiffs—Appellants 
versus 

BAJO SINGH and others— 
Defendants—Respondents. 

Landlord and tenant —Zurpeshgi lease , construction 
of—Lessee under zurpeshgi lease, rights of, nature of. 
Under a zurpeshgi lease A entered into possession 


of the land in order to secure repayment of the 
advance that he had made to B. He was required to 
cultivate the land and to pay merely a nomina 
annual rent of Rs. 2-4-0: 

Held, that the object of the zurpeshgi lease was 
not to create the relationship of landlord and tenant 
but to provide a security as between debtor and 
creditor and that this being the governing intention 
between the parties to the contract, A had entered 
into possession in the capacity of a mortgagee and 
not as a raiyat and consequently was not entitled to 
claim occupancy rights in the land. [p. 496, col. 

2 .] 

Appeal against a decision of the Additional 
Subordinate Judge, Gaya, dated the 25th 
September 1916, reversing that of the 
Munsif, Gaya, dated the 24th January 1916. 

Messrs. Kulwant Sahay and Rai Guru Saran 
Prasad , for the Appellants. 

Mr. Haribhusin Mukerjee, for the Respond¬ 
ents. 

JUDGMENT. 

Atkinson, J.—This 9uit was instituted by 
the plaintiff for a declaration of title to 3j 
bighas of land situated in Mouzah Hardia 
and consequential thereon for recovery of 
khas possession of same from the defendants, 
who are alleged to have been in possession 
of the lands in suit as trespassers. The 
original proprietors of the land in suit 

granted a zurpeshgi lease which expired in 
the year 1883. Another zwpeshgi lease refer¬ 
able to the land now in suit was created on 
the 14th April 1883. A third zurpeshghi lease 

was made on the 6th July 1892 to the 

defendant No. 1, for a period of nine 
years from 1300 to 1308 to secure an 
advance of Rs. 250 at an annual rent of 12 
annas. Of tin's 12 annas 7 anna9 was pay¬ 
able for road cess and 5 annas to the 

landlord as his share of the rent. This 
lease expired in the year 1900, and when 
the proprietors were unable to discharge 
their liability on foot of the zurpeshgi lease 
of the 6th of July 1892, they executed a fresh 
lease on the 19th May 19J0 in consideration 
of an advance of Rs. 350, 11s. 250 whereof 
was to satisfy the money due under the 
previous zurpeshgi lease coupled with a cash 
advance of Rs. 100 and the rent reserved by 
this zupeshgi lease of the 19th May 1900 
was Rs. 2-4-0. The plaintiff acquired by 
purchase the interest of the original 
proprietors in the lands in suit on the 19th 
June 1911; and on the 30th May 1912 
the plaintiff tendered to the defendants 
the full amouut that was due and owing to 
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to them secured by the zurpeshgi lease of 
the 19th May 1900. The defendants 
contend that they have acquired in the 
lands in suit occupancy rights by virtue 
of the provisions of the zurpeshgi lease of 
1900, and that they are nor. liable to be 
ejected therefrom. The plaintiffs on the 
other hand contend that the defendants 
never occupied the character or position of 
tenants; and that they entered on the lands 
in suit under the zurpeshgi lease of the 19th 
May 1900 in the capacity of mortgagees to en- 
able them to realise, out of the security 
provided by the zurpeshgi lease, the amount 
of the advance which they had made to 

the plaintiff’s predecessors-in-title, and 

that the term of the lease having expired and 
the debt due having been discharged by 
payment to the defendants, the plaintiff, 
therefore, is entitled to recover possession 
of the lands in suit from the defendants. 

1 he learned Munsif held that the position 
of the defendants in respect of the lands 
in suit v as merely that of mortgagees in 
possession under the usufructuary mortgage, 
and that they could not acquire occupancy 
rights therein. The learned Subordinate 
Judge, however, took a different view, and 
he held that on the construction of the 
zurpeshgi lease of the 19th May 1900 the 
defendants were occupancy raiyats, and accord- 
ingly he dismissed the plaintiff’s suit. 

Everything depends in cases of this kind 
upon the construe ion of the particular docu¬ 
ment in question: but having regard to the 
decision of the Privy Council reported as 
Bengal Indigo Company v. Roghobur Das (1), 1 
think a general principle may be laid down. 
Their Lordships in that case were consider¬ 
ing a case exactly similar in character to 
the one which we have before us; and 
their Lordships say: "We see no reason to 
differ from the view expressed by the 
learned Judges of the High Court, to the 
effect that the leases in question were not 
mere contracts for the cultivation of the land 
let; but that they were also intended to con¬ 
stitute, and did constitute, a real and valid 
security to the tenant for the principal 
sums which he had advanced, and interest 
thereon. The tenants’ possession under 
them was, in part at least, not that of 
cultivators only, but that of creditors 

0) 24 C. 272; 1 C. W. X. 83; 23 I. A. 158; 7 Sar. P. 

C. J. 94; 12 Iud. Dec. (x. s ) S48. 


operating repayment of the debt due to 
them, by means of their security.” 

Now in the present case the defendapi© 
primarily entered into possession ^ 
land in suit to secure repayment or .. 
advance that they had made. No doubt there 
was a letting of the land in a sense and 
they were required by the terms of the 
zurpeshgi lease to cultivate the lands and 
to pay merely a nominal annual rent, 
which in the case of the last zurpeshgi 
lease of the 19th May 1900 was 
11s. 2-4-0. The defendants were bound to 
cultivate the lands and they were to 
remain in possession until the date 
of repayment, namely, 1318, nine years 
from the date when the zurpeshgi lease 
was granted. The primary object of the 
zurpeshgi lease in this case was not to 
create the relationship of landlord and 
tenant but it was to provide a security 
as bptween debtor and creditor. Occeyou 
arrive at that conclusion as being the 
governing intention between the parties to 
the contract, it is reasonably clear that 
the defendants entered into possession in 
the capacity of mortgagees and not as 
raiyats , and consequently they are not 
entitled now to claim occupancy rights as 
against the plaintiffs in the lands in suit. 

No doubt the Record of Rights is in the 
defendants’ favour, but upon a true con¬ 
struction of the zurpeshgi lease of the 
year 1900 it is transparently clear that 
the entry in the Record of Rights is erroneous 
and the entry in the Record of Rights 
cannot operate to override the legal 
construction which the contract can alone 
bear; and we are of opinion that the defendants 
are not entitled to be regarded as oc¬ 
cupancy raiyats in respect of the lands 
in suit. We have had in the case 
immediately preceding this the same point 
for consideration which arises in this case 
for our decision, and the view which was 
expressed in that case applies to the pre¬ 
sent one; and, therefore, we think that the 
learned Judge was erroneous in the con¬ 
clusion at which he arrived. This appeal 
is allowed with costs and we direct that 
the judgment and decree of the learned 
Munsif be restored. 

Chapman, J. —I agree. 

Appeal alloued. 
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CALCUTTA HIGH COURT. 

Rule Nisi No. 732 of 1916. 

February 12, 1917. 

Present :— Mr. Justice N. R. Chatterjea and 

Mr. Justice Newbould. 

PYARI MOHAN KUNDU -Defendant 

No. 2—Petitioner 

versus 

KALU KHAN and others—Plaintiffs and 
Defendant No. 1 —Opposite Parties. 

Civil Procedure Code iAct V of 1908), 0. XLVII, 
r. 1 —Review, application for, whether can be heard 
after appeal is preferred against decree — Appeal. 

A Court has power, and in fact is bound, to proceed 
with an application for review of its judgment, 
notwithstanding the fact that an appeal has been 
subsequently tiled in the case by the applicant for 
review, [p. 498, col. 2.] 

But that power of the Court exists so long as 
the appeal from its decree is not heard, because 
once the appeal is heard, the decree in appeal is 
the final decree in the case and the application for 
review of judgment of the Court of first instance 
can no longer be proceeded with. On the other hand, 
if the application for review is successful, the appeal 
relerred by the applicant for review cannot proceed, 
p 498, col. 2.] 

Rule against the order of the Sub- 
Judge, 2nd Court, Baekergunge, in Review 
Case No. 65 of 1916. 

FACTS of the case appear from the 
judgment. 

Babu Dwarka Nath Ghuckerhutly (with him 
Babu Romesh Chunder Sen), for the Peti¬ 
tioner.—The Subordinate Judge had juris¬ 
diction to dispose of the application for 
review on the merits and he failed to 
exercise that jurisdiction. 

The application for review was filed on the 
26th June 1916 and it was registered on the 
30th June 1916, and on that date notice was 
directed to be issued to the opposite party. 
1 he second appeal in this Hon’ble Court was 
filed on the 4th July 1916. Thus on the 20th 
June 1916 the petitioner not having appealed 
from the decree was competent to apply 
for review of judgment and the Court 
had jurisdiction to entertain that application. 
How was that jurisdiction taken awayr' 
The subsequent filing of the second appeal 
could not take away the jurisdiction to 
entertain the application which had been 
already entertained. Section ll4and Order 
XLVII, rule 1, Civil Procedure Code, do 
not contain any such provision. The law 
was the same under section 376 of the 
Act of 1859. 

1 he Court not only may but is bound 
to dispose of tho application for review 

32 


which was filed before the appeal was filed. 
See the Full Bench case of Bhurrut Chunder 
Mojoomdar v. Ram Gunga Sein (1) and Thacoor 
Prosad v. Baluck Ram (2), which has been 
followed by all the High Courts. See also 
Chenna Reddi v. Pedda Obi Reddi (3), 
Narayan Purshottam Gargote v. Laxmibai 
Datto Bhagwan (4‘, Kanhaiya Lai v. Balden 
Peas ul (5), Sarat Chandra T)hal v. Damodar 
Manna (6). 

The subsequent filing of the appeal does 
not make the application for review in¬ 
competent, but on the contrary, if that 
application succeeds and the judgment 
and decree are set aside or modified, the 
appeal becomes incompetent. The ques¬ 
tions raised in the application for >eview 
may be questions of law as well as ques¬ 
tions of fact, which are not open to criticism 
in second appeal. How are findings of fact 
of the lower Appellate Court which are 
apparently erroneous be set right except 
by an application for review‘d If, on the 
other hand, the filing of the second appeal 
be delayed until the disposal of the appli¬ 
cation for review, very probably the time 
for appealing will expire and the appeal 
will become time-barred. The only feasible 
safe course is that adopted in the present 
case, viz., to apply for review of judgment 
first and then file the second appeal, and 
if the former succeeds then withdraw the 
appeal but if that fails, to prooeed with 
the appeal. In the present case the peti¬ 
tioner is prepared to give an undertaking 
not to have the appeal heard until the 
application for review is disposed of and 
if it succeeds and the decree is set aside, then 
to withdraw the appeal. 

Babu Ramani Mohan Chatterjee, for the 
Opposite Party.—The fact of the filing of 
the appeal shows that the petitioner did 
not want to proceed with the application for 
review. The learned Additional Subordi¬ 
nate Judge’s order shows that the peti¬ 
tioner’s karmachari informed the Court that 
a second appeal had been filed. 


(1) 5 W. R. 59; B. L. R. Sup. Vol. 302. 

(2) 12 C. L. R. (j4. 

(3) 2 I ml. Cas. 802; 32 M. 416; 6 M. L. T. 130; 19 
M. L. J. 388. 

(4) 23 Ind. Cas. 513; 38 B. 416; 16 Bom. L. R. 89. 

(5) 28 A. 240; A. W. N. (1905) 265. 

(6) 12 C, W. N. 885. 
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[Cbatterjka, J.—The application has 
been rejected on the ground that the 
Court had no jurisdiction to entertain it 
and not on the ground that it was not 
pressed. The karmachari only stated what 
was a fact.] 

The petitioner is simultaneously trying 
two remedies. He can raise the same ques¬ 
tions in the second appeal. The applica¬ 
tion for review is unnecessary. Moreover, 
a party who has appealed cannot go on 
with an application for review of judg¬ 
ment. Such a course is prohibited by 
section 114 and Order XLV11, rule 1. 

JUDGMENT.—We are invited in this 
Rule to set aside an order passed by the 
Court below refusing to hear an applica¬ 
tion for review of a judgment presented 
to it by the petitioner, on the ground 
that an appeal had been preferred against 
the decree to this Court. The application 
for review, it appears, was filed on 2dth 
June 1916 and the appeal to this Court 
was not preferred until the 4th of July. 
The application for review, therefore, was 
filed before any appeal was preferred 
to this Court. Section 114, Civil Procedure 
Code, lays down that “Any person con¬ 
sidering himself aggrieved by a decree or 
order from which an appeal is allowed by 
this Code, but from which no appeal has 
been preferred, may apply for review 
of judgment.” It is clear from that sec¬ 
tion that an application for review can 
be made before any appeal has been pre¬ 
ferred. That being so, the question is 
whether there is anything in the Civil 
Procedure Code to prevent the Court from 
proceeding with the application for review 
notwithstanding the pendency of the appeal. 
The question has been considered in several 
cases. One of the earliest cases in this 
Court is Bhurrut Chunder Mojooindar v. Ram 
Gunga Sein (1) where, in delivering the 
judgment of the Full Bench, the learned 
Judges observed: ‘ it is clear that, if a 
review be applied for in proper time, and 
before an appeal has been preferred, the 
Judge is not prevented from proceeding 
upon the application for review by the 
subsequent presentation of appeal, and he 
has full power, and is bound to proceed 
under the application for review.” That 
case was decided under Act Vill of 1S59; 
but, so far as tbio question w concerned, 


section 376 of that Act has substantially 
been rs-enacted in section 114 of the present 
Code. See also Thacoor Prosad v. Baluck Ram 

(2) , Surat Chandra Dhal v. Damodar Manna(6). 
The same view has been taken in the Bom¬ 
bay and Madras High Courts. See Narayan 
Purshnttam Gargate v. Laxmibai Vatto Bhagwan 
(4) and Chenna Reddi v. Pedda Obi Reddi 

(3) , the last one being a decision of the 

Full Bench. We agree with the obser¬ 
vations made in that case and which run 
as follows: “The Legislature has thus 
conferred upon the party a right to apply 
for review and upon the Court jurisdic¬ 
tion to entertain the application, and has 
directed how it shall be dealt with. When 
a right and a jurisdiction are conferred 
expressly by Statute in this way, it appears 
to ine that they cannot be taken away or 
cut down except by express words or 

necessary implication. There are no express 
words and the question, therefore, is—is there 
any necessary implication? No such im¬ 

plication arises from the terms of section 
623 itself which provides by way of ex¬ 
ception, that, in certain cases, an application 
for review may be made even after an 

appeal I as been filed and if the Court 
can proceed to hear such an application, 

why not also an application made before 
the filing of an appeal?” Having regard 
to the terms of the section and the cases 
referred to above, we are of opinion that 
the Court has power, and in fact is bound, 
to proceed with the application for review, 
notwithstanding the fact that an appeal 
has been subsequently filed in the case. 

But that power exists so long as the 

appeal is not heard, because once the appeal 
is heard, the decree on appeal is the final 

decree in the case, and the applica'ion for 

review of judgment of the Court of first 
instance can no longer be proceeded with. 
Whether it can be so proceeded with (after 
the appeal is heard ) in cases coming under 
Order XLYIf, rule i (2), it is unnecessary for 
us to consider: On the other hand, if the 
application for review is successful, the 
appeal cannot proceed. See Kanh iya Lai 
v. Balden Prasad (5). The appeal in the 
present case has not yet been heard under 
Order XLI, rule 11, Civil Procedure Code. 
The appelUnt undertakes to have the 
hearing of the appeal stayed until the 
decision of the application for review, We, 
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therefore, make the Rule absolute, set aside 
the order of the lower Court and direct 
that the application for review be taken 
up and disposed of without delay. The 
petitioner is entitled to his oosts in this 

Rule from the opposite party. We assess the 
hearing fee at one gold mohur. 

Let the reoord be sent down without 
delay. 

Rule made absolute , 


PATNA HIGH COURT. 

Letters Patent Appeal No. 60 ok 1917 

May 30, 1917. 

Present:— Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Mnllick. 
RAJA SINGH— Appellant 

versus 

KISHUN BEHARI LALL— Respondent. 

*T ■ rena r j Act (vul 11 c - °f 188 *U «• £0, 105, 
109— Fair and equitable rent, settlement of—Anneal 

from decision of Revenue Officer-Appeal, second, Ue- 
ther lies to High Court. 

An application under section 105 of the Bengal 

Tenancy Act was made by the appellant to the 
Assistant Settlement Officer to settle a fair and 
equituble rent in respect of the land held by the 
respondents who contended that they were fixed rate 

mlTn nn<3 ' The A8Bistanfc Settlement Officer 

old that the respondents had failed to prove that 

they were fixed rate tenants and settled Hs. 5-10-0 

as a fair and equitable rent. The respondents did 

not appeal to the Special Judge. The appellant 

appealed contending that a higher rent should have 

Its ^ www ( o h ! Special Jud # c ^iscd it from 
, 5-10-0 to Rs 8. In second appeal the respondents 

urged successfully that they were fixed rate tenants. 

lhe appellants appealed under clause 10 of the 
Letters Patent: 

Held, that the respondents had no right to brim? 
before the High Court i„ appeal the quesHou who er 
they wore fined rate tenants or not, as they had md 
appealed to the Special Judge and, therefore, the only 
question which the High Court should hare col 

rfnThf. lb t (i ' 1,l ? ti0 r n whether " *»d equitable 

rent had been fixed, [p. 500, cols. 1 & 2 ] 

Per Hullick, J. Under section 109 of the Bengal 

Tenancy Act there is no second appeal to the Hhd, 

re;" 1 K. ° f f Jr a " d ^ 

section 50 of t°hoXn^^^^ 

of rent are no, to to taken 1^" Zl'Z 
touch a case where the variation is as much as six 

Letters Ratent Appeal against the judg- 
wont of Mr. Justice Atkinson, dated the 27th 


February 1917, in Second Appeal No. 3754 
of 1913. 

Mr. Abani hhusan Mukerjee, for the Appel¬ 
lant. 

Mr. bushil Madhab Mullick , for the Re¬ 
spondent. 

JUDGMENT. 

• j is is an appeal against 

a judgment of a learned Judge of this 
Court setting aside decisions of the Special 
Judge of Shahabad and Assistant Settle¬ 
ment Officer of Shahabad. The appellant 
and o hers applied to the Assistant Settle¬ 
ment Officer under section 105 of the Bengal 
tenancy Act to settle a fair and equitable 
rent in respect of the land held by the 
respondents, which appears to measure about 
2, bio has. The respondents contended that 

they were fixed rate tenants of the land 
and that the appellants were not entitled 
to ask the Court to settle a rent in 
respect of the land. The Assistant Settle¬ 
ment Officer held that the respondents had 
failed to prove that they were fixed rate 
tenants of the land and he set himself 
to enquire what would he a fair and 
equitable rent. He says, “taking all the 

circumstances of the case into consideration, 

I settle Rs. 5-10-0 as a fair and equitable 
rent of the land in suit. Each party to 
bear its own costs.” The respondents did 
not appeal to the Special Judge at all. The 
appellant and others appealed, contending 
that a higher rent should have been fixed. 

1 he Special Judge on appeal raised the 
rent from Rs. 5 10 0 to Rs. 8, that is, from 
Rs. 2 8-0 a btgha to Rs. 3 8 0 a bigha or there- 
abouts. From the judgment of the learned 
Special Judte it appears that the respondents 
in this Court contended that they were 
fixed rate tenants. It appears to me that 
such a contention was not open to them at 
all. It is suggested by Mr. Mullick in this 
Court that as the respondents were entitled' 

under Order XL], rule 22, to support the 
decree of the Assistant Settlement Officer on 
any ground decided against them in the Court 
below, they were entitled to plead and shew, 

if they could, that they were fixed rate 
tenants. It appears to me that by shewing 
that they were fixed rate tenants they were 
not supporting the decree of the Assistant 
Settlement Officer at all. That officer had 
fixed what he considered a fair and equit- 
able rent in respect of the land and had 
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in fact declared that the respondents were 
occupancy tenants of the land and not 
fixed rate tenants. The respondents had no 
desire to support the decree of the Court 
of first instance. What they wished to do 
was to shew that they were fixed rate 
tenants. But if they were fixed rate tenants 
the landlord’s application to the Assistant 
Settlement Officer should have been dismissed, 
as the Assistant Settlement Officer had no 
power to fix a rent on land held by fixed rate 
tenants. The Special Judge having fixed 
the rent of the land at Rs. 8 the respond¬ 
ents appealed to this Court. The learned 
Judge before whom the case came remand¬ 
ed certain issues to the Court below with 
reference to the question whether the 
respondents were fixed rate tenants of the 
land. In my opinion that question was 
not open to discussion in this Court at 
all. The only question that could by any 
possibility be brought before this Court 
was the question whether a fair and 
equitable rent had been fixed and even 
that appears to me to have been a pure 
question of fact. However, issues were 
remitted to the Special Judge who returned 
certain findings. He was of opinion that 
the respondents had entirely failed to shew 
that they were fixed rate tenants. On 
the case coming before the learned Judge 
of this Court again, he declined to accept the 
findings of the Special Judge on remand 
and he declared that the respondents 
were entitled to hold the land in suit at 
a fixed rent of Rs. 2-8-0 per bigha. It 
appears to me to be quite clear that the 
learned Judge of this Court had no power 
to make such a declaration. The history 
of the case has already been given. The 
respondents for the reasons I have already 
stated had no right to bring before this 
Court in appeal the question whether they 
were fixed rate tenants or not, as they 
had not appealed to the Special Judge 
and, therefore, the only question which 
this Court should have considered was 
the question whether a fair and equitable rent 
had been fixed. The rent fixed by the Special 
Judge was fixed with reference to the evidence 
in the case and the nature of the land 
and so forth, and should, in my opinion, 
have been accepted by this Court. I 
would allow this appeal, set aside the 
judgment of the learned Jud^e of this 


Court and dismiss the appeal to this 
Court with the costs of both hearings. 

Mcllick, J.—I agree. In my opinion there 
was no second appeal to the High Court 
against an assessment of fair and 
equitable rent. Under section 109 of the : 
Beneral Tenancy Act such an appeal was, 
incompetent. The learned Vakil for the 
tenants, however, urges that the Special 
Judge decided a question of status and 
that, therefore, there was a second appeal 
to the High Court against that part of 
his judgment. Now upon this question of 
status the appeal to the Special Judge 
does not &how any cross-appeal or cross¬ 
objection on the part of the tenants. It 
is not a case where the tenants-respondents 
were trying to support the decree of the Trial 
Court, namely, the Court of the Assistant 
Settlement Officer by objecting to a finding 
on an issue. They were really pressing 
before the Special Judge an independent 
cross-appeal of their own which, if success¬ 
ful, would have had the effect not of sup¬ 
porting the decree, but of rendering the, 
whole proceeding incompetent and nugatory; 
for on it being decided that the tenants 
were raiyats at fixqd rates the whole pro¬ 
ceeding for the settlement of fair and 
equitable rent would have been incompetent, 
and the only order which the Special Judge 
could have passed would have been to 
dismiss the suit. Therefore, not having 
preferred any cross-appeal as to status, 
before the Special Judge, the tenants ought 
not to have been allowed to take that 
ground before the learned Judge of this Court 

in second appeal. 

There is also another ground on which 
I would have dismissed the second appeal 
to this Court, and that is that the Special, 
Judge has found upon the evidence tha 
the rent has in fact been changed from 

Rs. 2-8-0 to R 3 . 2-12 0 and then to Rs. 2-14-.5' 

per bigha . It is not alleged that there, 
is no evidence upon which the learne 
Special Judge could have arrived at this 
conclusion; and if there was evidence, 
upon which he could have come to this 
finding, clearly that finding could not be 
disturbed in second appeal. That class of 
cases which directs that in construing; 
section cO of the Bengal Tenancy Act 
small variations of rent are not to be 
taken into account does not, in my opinion, 
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touch a case such as the present where 
the variation was as muoh as six-annas 
on an alleged rental of Rs. 2 8-0 per bigha. 
Therefore on the question of fact also the 
tenants ought to have failed in Mr. Justice 
Atkinson’s Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 1506 

op 1916. 

July 6, 1917. 

Present Mr. Justice Fletcher and 
Mr. Justice Newbould. 

RAJANI SUNDART DASSI and another— 
Proforma Dependants—Appellants 

versus 

HARA SUNDARI DASSI— Plaintiff and 
KAZEM MANDAL and others—Dependants 

— Respondents. 

Bengal Tenancy Act (VIII B. C. of 1885), *. 88—- 
Consent in writing, what \s — Evidence— “Rent roll," 
meaning of —Jama wasil baki, whether rent-roll. 

An express consent in writing within the meaning 
of section 88 of the Bengal Tenancy Act does not 
mean a consent which is to be implied from certain 
documents, [p. 502, col. 1.] 

Therefore the consent, if any, which arises by 
implication from the rent-receipts granted by a 
landlord in respect of a part of the tenure or holding, 
with a knowledge that the tenancy has been sub¬ 
divided by the tenants, or from jama wasil bakia 
or from road-cess returns tiled by a co-sharer of the 
landlord, cannot lx» a consent in writing within the 
meaning of section 88 of the Bengal Tenancy Act. 

. [p. 602, cols. 1 & 2.] 

Such documents cannot be taken as principal 
evidence to prove a consent in writing which does 
not, in fact, exist; they can only be used ns evidence 
of such consent, when it is proved that there was in 
fact an express consent in writing which for some 
reasons cannot ba produced, [p. 502, col. 2.J 

A jama wasil baki (an annual statement of the 
rents payable and received from a particular estate) 
is not a rent-roll within the meaning of the proviso 
to section 88 of the Bengal Tenancy Act. The rent- 
roll mentioned therein is a jamabandi —a perma¬ 
nent document kept in tho estate otlicc or sherista 
of a landlord w hich contains a list of the tenants and 
the rents payable by them and which is kept up and 
amended from time to time. [p. 502, col. 2 ] 

Appeal against the deoree of the Sub¬ 
ordinate Judge, Nadia, dated the 25th March 
1916, reversing that of theMunsif, Chuadanga, 
dated the 26th July 1915. 

FACTS of the case appear from the judg¬ 
ment. 


Babu Mohendranath Roy (with him Babu 
Manmothanath Roy\ for the Appellants.—The 
collection papers karchas, sehaz, jama wasil 
baki papers all show that there has been 
a sub division of the tenancy. The state¬ 
ments in these papers amount to a consent 
in writing within the meaning of section 88, 
Bengal Tenancy Act— vide Pyari Mohun 
Mukhopadhya v. Gopal Paik (1'. 

[Babu Baranashi Bashi Mukerjee , for the Re¬ 
spondents.—But section 88, as it applies in 
Bengal and Behar, was amended in 1907 and 
the Full Bench decision was made before the 
amendment.] 

[Fletcher, J.— Yes, what is required now 
is “express consent in writing.” Is there 
any case after the amendment of 1907 where 
the view taken in Pyari Mohun Mukhopadhya 
v. Gopal Paik (1) has been maintained P] 

Babu Mohendranath Hoy. —There is at 
least one case in the books— vide Abinash 
Chandra v. Purnananda Khan (2). 

[Newbould, J.—But that case came from 
Rajshahi whereas everywhere in East Bengal 
and Assam the old section 88 is still in force.] 

[Fletcher, J.—Yes, the old section 
only required ‘ consent in writing” and 
such consent may be either express or 
implied, and that is the gist of the Full 
Bench ruling, j 

Babu Mohendranath Roy. —At any rate 
I submit that this case comes within the 
proviso of the new section. Why should 
not the jama wasil baki papers be called 
rent-rolls P 

[Fi etcher, J.—Is there any definition of 
term rent-roll in the Act.] 

Babu Mohendranath Roy. —No. 

LBabu Baianashi Bashi Mukerjee. — But sec¬ 
tion 104A (2) shows what the rent-rcll should 
contain. The vernacular equivalent of the 
rent roll is the jamabandi, and not the jama 
wasil baki papers.] 

Babu Mohendranath Roy.— Lastly, 1 contend 
that the cess-return, which was submitted by 
a co-sharer landlord, on behalf of all 
the co-sharers, is evidence against all of 
them [Section 95 of the Cess Act IX (B. C. 

of 1880 )] The cess-return also shows that the 

tenancy in question has been sub divided. 

(1) 25 C. 531; 2 C. W. N. 375; 13 Ind. Dec. (x. 8 .) 

(2) 21 hid. Caa. 420; 18 C. 1. J. 174, 
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Babu Baranashi Basin Mulcerjee was not 
called upon to reply. 

JUDGMENT. 

1 LETCHER, J.—This is an appeal by the 

defendants Nos. 27 and 28 against a deoision 
of the learned Subordinate Judge of Nadia, 
dated the 25th March 1916, reversing the 
decision of the Munsif at Chuadanga. The 
plaintiff brought the suit as co-sharer 
landlord to recover rent in arrears. The 
defendants Nos. 27 and 28 are admittedly co¬ 
sharer landlords. The plaintiff’s case was 
that the rent was Rs.* 49 odd. The oase 
set up by the defendants-appellants was that 
true the rent was Rs. 49 odd but that the 
tenancy had been sub-divided and instead 
of one holding held at the rent of Rs. 49 odd 
there were two holdings, one of which was 
held at a rent of Rs. 34 odd of which the 
principal defendants were the tenants and 
another held at a rent of Rs. 14 odd of which 
the defendant No. 27 was the tenant. The 
first Court adopted the view of the appel¬ 
lants. The second Court has reversed that 
decision. The main point in this case 
turns on the provisions of section 88 
of the Bengal Tenancy Act as applicable in 
Bengal or Behar. AVe are not concerned with 
the Act as it now is in Eastern Bengal 
or formerly in Bengal proper. The case 
turns on. this: First of all, whether certain 
rent-receipts that have been produced show 
an express consent in writing to the divi¬ 
sion of the tenure or holding or the dis¬ 
tribution of the rent payable in respect 
thereof as mentioned in that section. An 
express consent means a consent opposed to 
one which is to be implied from the docu¬ 
ments. There are no express words in these 
rent-receipts of a consent. The consent, if 
any, arises from the implication that the 
landlord received the rents and granted 
the receipts with a knowledge that the hold¬ 
ing had been sub-divided. It is impossible 
to say from these rent-receipts that there 
was an express consent. 

The next point that has been urged is 
that section 88 of the Bengal Tenancy Act 
is qualified by a proviso. It is not always 
easy for the tenant to produce an express con¬ 
sent. It may be verbal or acted on by berth 
parties oi may be lost. So the Legislature 
provided that an entry in the landlord’s 
leut-joll to the effeet mentioned above 
should be prima facie evidence of the 


consent mentioned in the former part of the 
section. The question is whether the docu¬ 
ment produced in the present case is a 
rent-roll. The learned Judge of the lower 
Appellate Court states that the document 
produced is not a rent-roll. The dooa- 
ment is what is called a jama wasil Labi; 
that is, I understand, an annual statement of 
the rents payable and received from a parti¬ 
cular estate. The jnmabandi is what is 
called in England a rent roll, namely, a 
permanent document kept in the estate office 
or the sheristha of a landlord, which contains a 
list of the tenants and the rents payable by 
them and which, I suppose, is kept up and 
amended from time to time. That, I suppose, 
is the rent-roll mentioned in the proviso of the 
section. However, there seems to be no 
reason to think that the learned Judge in 
the lower Appellate Court was not right 
when he said that this document, the 
jama wasil baki , was not the rent-roll. There¬ 
fore, the presumption which arises by 
virtue of the proviso did not arise in tbe 
present case. 

The last point that was urged was that 
in a road cess return made in the year 
1901 by one of the co sharers not the 
plaintiff the sub division of the tenancy was 
referred to. That, of course, cannot be 
taken to be an express consent in writing. 

I think it may be evidence of consent. But 
the question is does it evidence a consent 
in writing”? Before looking into a document 
like this to establish a consent in writing, 
it must be proved, first of all, that there 
had been a consent in writing, and secondly , 
that the consent in writing, although sought 
for, could net be produced and, therefore, it 
must be presemed, at any rate, against the 
person who made it that there had been 
a consent and that that consent was in 
writing as stated by some witnesses who were 
believed to have proved it. A document like 
this cannot be taken in evidence as principal 
evidence to prove a consent in writing, which 
apparently did not exist. In my opinion, 
the learned Judge of the lower Appellate 
Court arrived at a correct conclusion. The 
present appeal, therefore, fails and must be 
dismissed with costs. 

Newbould, J.—1 agree. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Appeals from Original Decrees Nos. 364, 
413 and 414 of 1914 and 153 to 167 

cf 1915. 

July 5, 1917. 

Present :—Mr. Justice Chitty and Mr. 

Justice Beachcroft. 

SUDHIR CHANDRA DAS and another — 
• Defendants—Appellants 

versus 

KAMAL CHANDRA DUTTA and others — 

Plaintiffs—Respondents. 

Executors, power of, to borrow money for carrying 
on business—Personal liability in respect of bor¬ 
rowings — Creditor’s suit against estate and execu¬ 
tors—Evidence of mismanagonent on executors* part, 
admissibility of—Parties to suit— Hindu Wills Act 
(XXI of 1870), power of executor under. 

The executors under a Will borrowed large sums 
of money for the purpose of carrying on a business 
left by the testator, which ultimately failed. Some 
of the creditors brought an administration suit in 
the High Court, while others individually instituted 
suits against the executors for the recovery of the 
debts duo to them from the estate, and these suits 
wore decreed by the Court against the estate us 
represented by the executors: 

Held, that the Court should have in the exercise 
of a wide discretion postponed the hearing of these 
suits and allowed the plaintiffs to prove their 
claims, along with the rest of the creditors of the 
estate, in the administiation suit which was pending 
in the High Court, oven though no specific order was 
made by the High Court asking the lower Court to 
postpone those suits. [p. 504, col. 2 .J 

Under the Hindu Wills Act, an executor under 
Will has a statutory position and the estate of his 
testator vests in him. His position is not like that 
of a guardian of a minor or a shebait or a widow 
succeeding to her husband’s estate, but he is the 
legal representative of the testator for all purposes 
and all the property of tlie testator vests in him as 
such [p. 605, col. 2.] 

An executor who borrows money in the course of 
the administration for the purposes of the estate is 
personally responsible for the payment of such 
debts, though he is entitled to be indemnified out 
of the estate for such borrowing if he shows that 
it was reasonably and properly made. [p.-50', col. 2 ; 
p. 506, col. 1.] 

In India a business left by a deceased owner is 
undoubtedly a heritable asset which passes to his 
heirs, and in the case of a Will, vests in his executor. 
In respect of the duties of thccxocutcr in carrying 
on that business, whether ho does so for the pur¬ 
pose of winding it up or of making it over as a going 
concern to the person or persons entitled to inherit 
it and his duties iu dealing with any other part of 
the testator’s estate, there does not appear to be any 
difference between executors in India and in England. 
An executor may pledge any portion of bis testator’s 
esta'e in order to raise money for the purpose of ad¬ 
ministration, even when it is necessary to carry on a 
business left by the testator, [p 60H, cols. 1 4 2 ] 

In 4 suit by the creditors against flu- executors 


of an estate for the recovery from the estate of 
money borrowed by them for the purpose of adminis¬ 
tration, evidence of mismanagement on the part of 
the executors should not be shut out, as the estate 
cannot be rendered liable without deciding the 
question of the propriety or impropriety of the 
executor’s conduct in borrowing the monies, [p. 506, 
col. 2; p. 507, col. 1.] 

Such a suit cannot be decreed against the estate 
but should be decreed against the executors in their 
personal capacity subject to the right of indemnity, 
if any, out of the estate, unless it is established that 
the borrowing was in all respects proper and for the 
benefit of the estate, [p 608, col. l.J 

In such a suit the executors cannot fully repre¬ 
sent the estate, as their personal interests as 
executors are diametrically opposed to those of the 
estate, [p. 508, col 2.] 

Appeals against the decrees of the First 
Subordinate Judge, Dacca, dated the 1st 
May 1914. 

Mr. B. Ghakrabarty , Babus Basanta Kumar 
Bose and Bipin Behari Biswas, for the Appel¬ 
lants. 

Messrs. B. C. Mitra , C. B. Bus, S. C. Roy , 
Dr. Surat Chandra Basak, Babus Upendra 
Ball Roy, Rajencra Chandra Guha, Copal 
Chandra Das, Akhil Bandhu Cuba, Khitish 
Chandra Ncogy, Prakash Chandra Pakrashi , 
Suresh Chandra Pass and Shib Chandra Pal it, 
for the Respondents. 

JUDGMENT. 

Chitiy, J.—These are 18 appeals tiled 
by Sudhir Chandra Das, the infant adopted 
son of Srish Chandra Das, through his 
guardian ad litem Mr. A. C. Banerjee, and 
by Mr. K B. Dutt, Receiver of the estate 
of Srish Chandra Das, against as many 
decrees of the First Subordinate Judge of 
Dacca. The 18 suits were heard by the 
Subordinate Judge and disposed of by 
him in one judgment. The main questions 
are common to all these suits but there 
are points peculiar to some of them which 
must be separately dealt with. The Subordi- 
nate Judge has held the estate of Srish 
Chandra Das responsible for the debts 
olaimed in these 18 suits, absolving the 
executors from personal liability. It will 
he convenient to deal first with the ques¬ 
tions which are common to all the suits 
and then to deal with any points peculiar 
to any ore or more of them. 

The faefs are not seriously disputed. 
Srish Chandra Das was a zemindar and 
Banker carrying (n business at Dacca and 
elsewhere. He had inherited the business 
ii-m his grandfather Raj Chandra am} 
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his father Protap Chandra. The business 
was carried on in the name of Issur Raj 
Chandra-Protap Chandra Das. It is with 
this hanking business that we are concerned 
in these appeals. The method of business 
appears to have been to take deposits 
from the public and pay them interest at 
the bank rate, while, presumably out of 
those deposits, loans were made to other 
persons at a higher rate of interest. The 
business undoubtedly had a good name in 
the district and many people were found 
willing to entrust their money to Srish 
Chandra Das. The method of taking deposits 
was on receiving money from a person to 
pass to him a hnndi payable at 90 days’ 
sight or a promissory note or even a plain 
hatchittn. These documents appear to have 
been given rather as evidence of the 
deposits than as negotiable instruments; 
that is to say, the depositor was often 
willing to leave his money with Srish 
Chandra Das long after the due date of 
the liundi or promissory note had expired. 
But we understand that the linndis and 
promissory notes were, as a matter of form, 
renewed from time to time. Srish Chandra 
Dass died on 12th December 1904, having 
the day previous made his Will, by which 
he appointed his wife Raseswari Chowdhrani, 
defendant No. 1, executrix and his cousin 
and servant Rajani Mohan Das, defendant 
No. 2, executor. The Will is very short and 
simple, and no question turns upon its con¬ 
struction. He empowered his wife to adopt 
Nirmal Chandra Das, the son of his daughter, 
Sa rojini, or failing him, any other person. To 
the son so to be adopted the testator left the 
whole of his estate, 9ub,iect to an allowance of 
Rs. 100 a month to be paid to his two 
eldest daughters and two houses to be 
gnen to them. The testator left him 
surviving, besides his wife Raseswari, four 
daughters—Sarojini, who married Bankira 
Chandra Chowdhury and whose son Nirmal 
Chandra was to be adopted; Indumati, 
who married Bipin Behary Biswas; Promila, 
who married Ghanoda Nath Roy Chowdhury 
(known as Raja of Dubalhati); and Suku- 
mari. On 22nd February 1905, an applica¬ 
tion was made to the District Judge of 
Dacca for Probate of the Will by the exe¬ 
cutors. The testator’s daughter Indumati 
filed a caveat and on 4th April 1905, 
Babu Chandra Kumar Dutt was appointed 


administrator pendente lite . The Probate case 
was soon afterwards settled. Indumati was 
paid Rs. 30,000 out of the estate, and 
withdrew her caveat. Probate was accord¬ 
ingly issued to the executrix and exeoutor 

on 22nd May 1905. On 26th April 1906 

Raseswari adopted the boy Nirmal Chandra 
Das, who was then given the name of 
Sudhir Chandra and who is one of .the 
appellants before us. The executors con¬ 
tinued to carry on the business of the 
testator and for that purpose appear to 
have borrowed very large sums of money. 
Their management was not successful and 
the estate became more and more heavily 

involved. 

On 26th April 1912, a suit was filed 
on the Original Side cf this Court (Suit 
No. 415 of 1912) by Sudhir Chandra Das, 

through his adoptive sister and next friend 
Promila, against the executrix and exe¬ 
cutor. In that case after contest a pre¬ 
liminary decree was passed by Chowdhury, J., 
on 6th May 1913. Notices were issued 
in that suit to all the 1C7 creditors of 
the estate and we are told that among 
the creditors all the plaintiffs now before 
us preferred their claims. The business 
had gone from bad to worse and in 1912 
it was finally closed. In that year and 
in 1913, 75 suits were filed against the exe¬ 
cutors of the estate by various creditors, 

6 in the High Court and 69 in the 
mc,f j*sil. Of these the High Court suits and 
51 mofassil suits were stayed. The 
suits now before us were not stayed and 
have gone to decree. We think that the 
Subordinate Judge did not exercise a wise 
discretion in declining to postpone the 
hearing of these IS suits also, and allow 
these plaintiffs to prove in the adminis¬ 
tration suit along with the rest of the 
creditors of the estate. The matter was 
brought to his notice, but he appears to 
have declined to act without a specific 
order of this Court upon himself.. If his 
decrees against the estate were in other 
respects proper and could be supported, 
even then it would give the present 
plaintiffs a somewhat unfair advantage 
over the other creditors of the estate, 
because they would come in with their 
claims already decided and increased y 
the costs of hearing in their several suits. 

It should be stated that in the adminiS* 
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tration suit Ghanoda Nath Roy Chowdhury 
was appointed Receiver. His place is now 

held by Mr. K. B. Dntt. In the adnnms- 

tration suit Promila was removed from 

the position of next friend and Mr. S P. 

Bose was appointed on 2/th July II12. 

place was taken by Mr. A. O. 
On 12th August 1912, Ghanoda 
Chowdhury as Receiver took 

p 08SBHn .u U of the estate, and it was at 
or about that time that the business was 

closed. , , * . 

For the most part, the debts now in 

question in these 18 suits were incurred 

by the executors between the years 1909 
and 1912. In two cases (Suits Nos. 21 and 
213) it is alleged that the hundis were 
in renewal of former hundis and that these 
debts were actually incurred in the life¬ 
time of Srish Chandra Das. In another 
suit (No. 51) it is said that the hundis 

were in renewal of debts incurred by 
Raseswari when she was heiress of the 
estate, before the adoption of Sudhir Chandra 
Das. The main question in these appeals 
is whether the decrees should have been 
passed, as they have been passed, against 
the minor and the Receiver, that is to 
say, against the estate of Srish Chandra 
Das and not against the executrix and 
the executor personally. It is admitted 
that the claims in all these 1ft suits are based 
on hundis written by an employee of the 
firm and accepted by Raiani Mohan Das as 
executor. Raiani Mohan Das died pending 
the appeals and his sons have been 
brought on the record as his legal repre- 


sentatives. * in i 

it was argued by the learned Counsel 

for the plaintiff in Appeal No. 304, which 
is the main appeal before us, that the 
executors had power to carry on the 
business, to borrow money for that purpose, 
and to bind the estate by those borrow- 
ings A long and elaborate argument was 
addressed to us as to the position of an exe¬ 
cutor under the Hindu Law. It was said — 
and rightly said - that before, t.he passing 

of the Hindu Wills Act (XXI of 1S70) 
he was a manager. It was not until the 
Hindu Wills Act incorporated section 1/9 
Of* the Succession Act that the executor 
acquired a statutory position, and that the 
pstate of his te^tutor vested in him, It 


was conceded that the powers of an exe¬ 
cutor under the Statute were, if anything, 
larger than those which he possessed 
before and it was said that no powers 
which he possessed before had been taken 
away. It was argued that, as a widow 
or a guardian of a minor or a shebait 
was a manager, therefore an executor, 
who was also a manager, stood in the 
same position. The argument i« obviously 
fallacious. The analogy is in no sense 
complete, and the cases which deal with 
the peculiar powers of widows, guard¬ 
ians or shebaits have really no hearing 
upon the present question. A very large 
number of cases dealing with such persons 
and their powers were cited before us, and 
1 have been at some pains to examine those 
decisions. I am, however, entirely unable 
to see that they afford any assistance for 
the decision of these appeals. We have 
to deal with executors and their powers 
and duties as such. An executor under 
Statute is the legal representative of a 
deceased person for all purposes and all 
the property of the deceased person vests 
in him as such. Section 4 of the Probate 
and Administration Act (V of 18SL) is 
a reproduction verbatim of section 179 of 
the Succession Art (X of 1865), which 
was made applicable to Hindus by section 
2 of the Hindu Wills Act. The executor 
is, therefore, in many respects in a different 
position from a Hindu widow succeeding 
to her husbands estate, a guardian of a 
minor, or a shebait of an idol. The 
estate* of the testator is absolutely vested 
in the executor for the purposes of ad¬ 
ministration and he can deal with it as 
lie pleases, subject, of course, to his res¬ 
ponsibility as executor for the due adminis¬ 
tration of the estate. His powers are 
detined in Chapter VI of the Probate and 
Administration Act, while his duties are 
dealt with in Chapter VII. One of the 
duties of an executor is to collect with 
reasonable diligence the property of the 
deceased and the debts that were due to 
him at the time of his death (section 100). 
By section 105 debts of every description 
must he paid before any legacy. It has 
been held in several cases in this Court 
that the executor who borrows money in 
the course of the administration for the 
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purposes of the estate is personally res¬ 
ponsible for the repayment of such debts, 
though he is entitled to be indemnified out 
of the estate for such borrowing if he 
shows that it was reasonably and propeily 
made. This principle was laid down in 
England in the case of Lnbouchere v. Tupper 
(1) and Farhall v. Farhall (2). It has 
been applied to the case of Hindus in 
at least three cases decided by this Court - 
Romanath Paul v. Kauai Lai Dey (3> 
Debendra Nath Biswas v. Hem ■ handra Roy 
(4?) and Satya Prashad I al Ghowdhry v. 
Motilal Pal Chuwdhry (5). It is true that 
in the last mentioned case the Court held 
the estate liable on hatchittas executed by 
the executrix but that decision was based 
on the peculiar facts of that case. Farhall 
v. Farhall (*) was referred to and the 
remarks of Mellish, L. J , were applied. 
The English Law as stated in various passages 
in Williams on Executors was also accepted. 

I do not think that it can now be 
successfully contended that the principle 
of an executor’s personal liability as laid 
down in England and accepted by this 
Court as applicable to Hindu executors can 
be disputed. But it was said that those 
cases are distinguishable from the present, 
inasmuch as the debts there dealt with 
were ordinary debts on contraot and not 
obligations undertaken in the conduot 
and for the purposes of a business. It 
was argued that a business in India is 
on a different footing from a business in 
England, that it is here an heritable asset 
which passes on the owner’s death to his 
heirs. There is no doubt some distinction 
between the two but it is not a very real 
one. In England executors do, and must, 
carry on their testator’s business for the 
purpose, at any rate, of winding it up. 
As to how long they oan do so is a matter 
to be considered in every case. Sometimes 
the conduct of a business by executors in 
England has been prolonged over a large 
number of years, as for instance, where a 


(1) (1857) 11 Moore P. C. 198: 5 W. R. 797 
R. 670; 117 R. R. 16. 


14 E. 


90 w 7 ° h ' 123; 41 L< J * Ch * 146 J 25 L - T - 

(3) 7 C. W. N. 104. 

(4) 31 C. 253; 8 C. W. N. 135. 

(5) 27 C, 683; 14 Incl. Dec. (n. s.) 448, 


testator has directed in general terms 

that the sale and conversion of his property 
might be postponed for sjoh period as to 
the executor should seem exoedient, Sft9 
Growl her, lure , Midgley v. Growther (6). In 
India business such as this is undoubtedly 
heritable asset [see Sakrabhai v. Mnganlal 
17)]. It will pass to the owner’s heirs, 
and, in the case of a Will, will vest in 
his executor. In respect of the duties of 
the executor in carrying on that business, 
whether he does so for the purpose of 
winding it up, or of making it over as a 
going concern to the person or persons 
enti led to inherit it, there does not appear 
to be any difference between his duties 
in so doing, and his duties in dealing 
with any other part of the testator’s estate. 
An executor may pledge any portion of 
his testator’s estate in order to raise 
money for the purpose of administration, 
e. g. % mortgaging a zemindari for the pay¬ 
ment of Government revenue. I am unable 
to see any distinction between his borrowing 
money for other purposes of the estate and his 
borrowing money in order to carry on a 
business. In either case he oan only do so for 
the benefit of the estate; and in so borrowing 
the responsibility rests entirely upon him, 
subject only to his ultimate right to be in¬ 
demnified out of the estate. 

It appears to me, therefore, that in these 
cases the decrees ought undoubtedly to have 
been passed against the executrix and 
the executor personally subject to their 
right of indemnity against the estate, if in 
the administration suit they showed that 
the borrowing was in all respects proper 
and for the benefit of the estate; I must, 
of course, assume that they might be able 
to show that the borrowing was for the benefit 
of the estate. Here the facts, so far as 
they have been investigated, point rather 
in the other direction. 

The learned Subordinate Judge has, I 
think, fallen into a serious error in shutting 
out evidence of anything like mismanagement 
on the part of the executrix and executbr. 

He has also held that the question of 
indemnity cannot be gone into in this 
case. The latter would be a correct decision, 
if he were making the executors liable, 

(6) (1895) 2 Ch. 56; 64 L. J. Ch. 537; 13 R. 496} 72 
L. T. 762; 43 W. R : 571. 

(7) 26 B, 206 at p. 215; 3 Bom. L. R, 738. 
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bat is clearly wrong if he is making the 
estate liable, because in that case he has 
shat oat any question of the propriety or 
impropriety of the executor’s conduct in 
borrowing these moneys. Lven on the 
present imperfect elucidation of the facts 
it would appear that the executors acted 
recklessly in carrying on this business. 
The debts of the business at the time of the 
testator’s death, we are told, amounted to 
about six lacs of rupees. The executors 
continued to add to that liability and only 
succeeded in paying off a portion of it. 1 he 
result was that the business after 6 or 7 
years of such management was found to be 
insolvent and had to be closed. Rajani 
Mohan Das himself stated that, had it 
been closed at Srish’s death, the whole 
estate would have been ruined. This was 
probably an exaggeration, but it shows that 
the liabilities of the business as distinct 
from the rest of the estate were far in 
excess of its assets, for I do not think that 
the whole estate including the zemindar is 
can properly be regarded as assets of the 
business. No doubt looking at the tes¬ 
tator’s estate as an entire whole, they might 
in a sense be so regarded. Hajani Mohan 
Das also admitted that the executors in¬ 
curred a liability of some Rs. 50,000 in 
order to invest in immoveable property 
worth Rs. 70,0u0, the balance presumably 
being met from other portions of the 
estate. If the business was in that condition 
at the date of Srish’s death, it is difficult 
to see how the executors were justified in 
borrowing for such a purpose. Nor could they 
be justified in incurring further debts in the 
vain hope of saving the business as a going 
concern. 

As to the liability of Rajani Mohan Das, 
or rather (as he is dead) of his estate, 
there can be no qaestion. It was argued 
on behalf of Raseswari, defendant No. 1, that 
she had nothing to do with the business 
and that she was not accountable for the 
acts or defaults of her co-executor. The 
evidence, however, shows that this contention 
is not correct. It was she who decided to 
carry on the business after her husband’s 
death and did in fact carry it on. She 
appointed the Manager Babu Chandra Kumar 
Dutt, and the evidence shows that to some 
extent she looked into the details of the 


business. She was at that time in the 
position of heiress to her husband’s estate 
because until the adoption took place, there 
was a partial intestacy. She was, therefore, 
in the dual capacity of executrix and 
heiress. She cannot, however, escape her 
responsibility a9 executrix by pleading that 
she gave orders in the other capacity. The 
arguments addressed to us for the plaint- 
ilfs-respondents appear to me to be some¬ 
what inconsistent, because it was oonceded 
that the executors could not charge the 
estate except for moneys properly bor¬ 
rowed and that the creditors were bound to 
make enquiries to see whether they were 
justified in lending to the estate, and the 
plaintiffs seek to make the estate liable 
without any investigation of those matters. 
That the plaintiffs made no such enquiries 
is clear. There is no evidence of anything 
of the kind and it does not appear to have 
been contended before the Subordinate Judge 
that they made any such enquiries at all. 

It was argued for the plaintiffs that, as 
the estate had vested in the widow as 
heiress on the testator’s death and in the 
adopted son from the date of adoption, he 
being under the guardianship of his 

mother Raseswari, the estate would he bound 
as she could assent to the borrowing of 
these moneys, first in her capacity as be¬ 
neficiary and then in her capacity a9 guar¬ 
dian of the minor beneficiary. This is 

also fallacious, because the estate was wholly 
vested in the executors as such and they were 
responsible till such time as the adminis¬ 
tration was complete. Admittedly it is not 
yet complete and the propriety of their 
borrowing may yet be investigated in 
the administration suit. It should perhaps 
be stated that there is no provision in the 
Will authorising the executors to carry on the 
business. So far as they did so, they did 
it subject to the general law in such matters. 
In Suits Nos. 21 and 213 (Appeals Nos. 
758 and 163) it was stated that the hundis 
were in renewal of former hundis and that 
the original deposits had been made in 
the lifetime of Srish Chandra Das. It 
was urged that in these suits at any rate 
the decrees should be against the estate. 
No doubt if the facts are as stated, these 
cases stand on a somewhat different footing 
to the rest. It may well be that in those 
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cases the executors would have but little 
difficulty in establishing their right to 
indemnity and these creditors would get 
the benefit of that in the administration suit. 
There are, ho wever, substantial objections to 
passing decrees at once against the estate in 
these cases. In the first place, the evidence 
that the deposits were made in Srish Chandra’s 
lifetime is by no means complete. It is 
at present rather a matter of inference than 
of proof. Secondly , all evidence of mismanage¬ 
ment has been shut out, so that it is impos¬ 
sible to decide one way or other as to the 
propriety of the executor’s conduct in renew¬ 
ing these loans. Thirdly , the question of 
indemnity has not been and cannot be gone 
into here and that musl be determined before 
the estate can be charged. I think, therefore, 
that these claims should stand over with the 
others fur investigation in the administra¬ 
tion suit. On the whole I am of opinion that 
these 18 decrees against the estate cannot 
stand but that they must be entered up 
against the executors in their personal 
capacity, subject to their right of indemnity, 
if any, in the administration proceedings. 

This disposes of the main question which 
is common to all the appeals. 

With regard to Appeals Nos. 157, 159, 161, 
165, 413 and 414, it appears that the hundis 
in these suits were insufficiently stamped. In 
Appeals Nos. 161 and 414 the question can¬ 
not be gone into, as the Subordinate Judge 
points out that the objection was not taken 
until after the admission of those hundis in 
evidence. As to the other four appeals 
I think that the Subordinate Judge is right 
in holding that the plaintiffs were at liberty 
to give the go by to the hundis which were 
inadmissible in evidence and sue for the 
consideration. That appears to be settled 
law, so far as this Court is concerned. [See 
Golap Chand Mancaree v. Thakur^ni Mohoknom 
hoaree (S) and Pramatha Nath Sandal v. 
Dwarka iSaih Dey (9)]. In the administra¬ 
tion suit these creditors could certainly come 
in and claim the executor’s indemnity, if they 
had any, against the estate. 

In Appeal No. 156, the plaintiff challenged 
the validity of the adoption of Sudhir Chandra 
Das. The learned Subordinate Judge 

(8) 3 C. 314; 2 C. L. It. 112/1; 2 Ind. Jur. 601; 1 
:Ind. Deo. (n. s.) 787. 

(9) 23 0. 851; 12 Ind. Dec. (n. b.) 565. 


held that the point was beyond the scope of 
that suit and declined to go into it In this 
he was, I think, in error. If Sudhir Chandra 
Das was on the record as the beneficiary 
representing the estate, it is clear that the 
estate could only be represented by him if 
he was in fact such beneficiary. That would 
depend on the validity of liis adoption, if 
the point was raised, as in this case it un¬ 
doubtedly was, the lower Court ought, I think, 
to have gone into it. In the view that I 
take of the liability of the executrix and the 
executor, the matter becomes of little import¬ 
ance as the suits must fail against Sudhir 
Chandra Das. In all the other cases the 
validity of adoption, though at one time in 
question, was not seriously disputed either 
in the 1 ower Court, or before us ou appeal. 

This is sufficient to. dispose of the 18 
appeals. 

There is, however, another and equally 
substantial ground on which the decrees of 
the Subordinate Judge against Sudhir Chan¬ 
dra Das must necessarily be set aside. It is 
clear from the record in these various suits 
that the minor Sudhir Chandra Das was not 
properly represented in the Court below. In 
Suit No. 91 of 1913 (Appeal No. 162) the minor 
Sadhir Chandra Das was never made a party 
at all. The Receiver Kumar Ghanoda Nath 
Roy was a party, defendant No. 5, and his 
place was taker, by Mr K. B. Dutt on 22nd 
January 1914. The learned Subordinate 
Judge says that the absence of the minor 
was immaterial, as the estate was fully 
represented by the executors Ordinarily 
speaking, no doubt, the executors could fully 
represent the estate, but not in a case like 
this where their personal interests as execu¬ 
tors were diametrically opposed to those of 
the minor beneficiary and the estate. The 
minor is spoken of throughout in all the suits 
(.except Suit No. 91 (Appeal No. 162) just 
mentioned] as represented by his guardian 
ad litem Janaki Nath Roy. We have been 
at some pains to investigate the facts whish 
led up to the appointment of Janaki Nath 
Roy in each and every one of these cases. It 
is not necessary to go through them in detail 
at this stage. It is sufficient to say that 
in most cases the plaintiffs proposed, as was 
not unnatural, the appointment of Raseswari 
hs guardian ad litem of her minor son. In 
most cases the notices required by Order 
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XXXII rule 3, Code of Civil Procedure, were 
issued on the minor and Raseswari. In some 
cases no notice at all was issued In many 
cases the service of the notice is left in doubt. 

In several cases there was no formal ap¬ 
pointment of a guardian at all. In aR tffie 
cases, however, it appears that Janaki Nath 
Roy, who is a cousin of Raseswari, came 

forward of his own motion and asked to be 

appointed guardian ad litem. It is certain 

that he did so as the nominee of Rase3 ' var '- 
Now it cannot be disputed for a moment that 
the interests of Raseswari were wholly 
antagonistic to the interests of her minor 
„ on It was, therefore, impossible that she 

could act as his guardian ad litem, nor was 
it right that her nominee should be ap¬ 
pointed to that post. Another extraordi¬ 
nary circumstance is that one at least of the 

Pleaders for the parties, namely, Babu 
Birendra Chandra Sircar, was appearing 
both for the minor and his mother. D>other 
cases we find that the Pleaders in the Court 
X were occasionally to be found first on 
one side and then on the other. Tl.us Babu 
Peary Lall Das, who appears throughout as 
the Pleader of the minor or of the Receiver, 
appears in one case to have made an applica¬ 
tion for the mother. He appears in one case 
at least to have held a vakalatnamah tor 
Rajani Mohan Das (see the decree in bait 

No. 91 of 19i 3). On 29th May 19U, 

directly the hearing was over, Janaki A at n 
Roy put in a petition in all the suits (except 
No 91 of 1913) praying to be relieved of Ins 

guardianship. This was granted on 20th 

June 1914, when Mr. A. C Banerjee was 
appointed in his place. 1 should not be dis- 
posed to lay much stress on the absence in 
some cases of a formal order of appointment 
in view of the fact that the cases were all 
tried together, and Janaki Nath Roy was 
formally appointed in most of them, lhe 
substance, however, of the objection is that 
the minor was not properly represented or 
his case, which was diametrically opposed 
to that of the executors, properly put before 
the Court by Janaki Nath Roy. lhis is 
shown by the fact that no evidence was 
called on his behalf. The only witness nomi¬ 
nally called by him being a Pleader who was 
called to prove the affidavit in the petition 
for Probate, in other words, to give evidence 
in favour of the executors. The cases were, 
except for some desultory cross-examination, 


4 


conducted practically without opposition on 
behalf of the minor. As I have before ob-i 
served, the learned Subordinate Judge Un. 
my opinion erroneously) shut out the evi¬ 
dence of mismanagement on the part of the 
executors, which the Pleader for the minor 
wished to elicit by cross-examination. It 
may be said that in most of the cases the 
Receiver was also a party and that he could 
and did properly represent the estate. He 
was made a party simply in his capacity as 
Receiver. He does not appear to have taken 
any active part in the proceeding. It may 
be that he had no funds in his hands to en¬ 
able him to conduct the defence in a more 
strenuous manner. The fact remains that 
the real defendant brought on the record to 
represent the estate was the minor Sudhir 
Chandra Das, and his interests, which weie 
at stake, have not been properly safeguarded 
in the trial in the Court below. The learned 
Subordinate Judge appears to have taken 
a somewhat one-sided view of the case 
throughout, and instead of endeavouring to 
protect the minor and his interests has been 
too ready to protect the executors at the 
expense of the minor and his estate, there 
appears to he no foundation in fact for the 
suggestion that in the Court below the 
executors and the guardian ad litem of the 
minor were combining to defeat the claims 
of the creditors. The impression left on 
my mind after a full consideration of the 
whole case is rather that the executors were 
playing into the hands of the creditors in 
order to relieve themselves of liability by 

throwing it on the estate. 

1 would accordingly set aside all these IS 
decrees of the Subordinate Judge and enter 
up decrees for the several amounts against 
the executrix and the executor personally 
(the executor now being represented by his 
sons), with liberty to the plaintiffs to claim 
the executor’s indemnity, if any, against the 
estate in the administration proceedings. 

The appeals must he allowed with costs, 
that is to say, the suits will be diszuissed 
against the present appellants with costs 
(one set only) in both the Courts. The 
plaintiffs will have their decrees against the 
executrix and the executor personally with 
costs in both the Courts. The executrix and 
the estate of the executor will also be res¬ 
ponsible jointly with the several plaintiffs to 
the appellants for their costs of these appeals. 




INDIAN CASES. 


SBANMDGA CHETTY V. NARAYANA A1YAR. 


[191? 

W 


In the appeals which are valued below 

Rs. 5,000 we fix the hearing fee in this Court 
as follows: — 




II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


No. 

153 

at 

. O 

. — 

No. 

154 

at 

3 

No. 

155 

at 

5 

No. 

156 

at 

5 

No. 

157 

at 

10 

No. 

153 

at 

7 

No. 

159 

at 

9 

u 

No. 

160 

at 

3 

No, 

161 

at 

3 

No 

162 

at 

3 

No. 

163 

at 

10 

No. 

164 

at 

5 

No. 

165 

at 

5 

No. 

166 

at 

3 

No. 

167 

at 

3 

J.— 

I agree 

i. 


II 


II 


• I 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


Appeals allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 39 op 1913. 

October 4, 1916. 

Present: -Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr. Justice Burn. 
SHANMUGA CHETTY, minor, by bis next 
friend MEENAKSHI AMMAL — 
Plaintiff—Appellant 


versus 


C. K. NARAYANA A1YAR, d E ad , 4ND 
others — Defendants—Respondents. 

Civil Procedure Code ( Act V of 19CS) 0 l r 10— 

Major wrongly described as minor—Suit by next friend 
—Amendment of plaint—Procedure 

Order I, rule 10, of the Civil 'procedure Code is 
wide enough to cover a case where a major is 
wrongly assumed to be a minor and a suit is brought 
on h.s behalf by his next friend. The proper pro. 
cedure to adopt in a case of this nature is to 
leturn the plaint so that it may be presented after 
making the necessary amendments. 

Sheo.mnwv.marot Singh , 20 A. 90, A. W. N. (1897) 
203; 9 Ind. Dec. (n. s.) 417, dissented from. ' 

Taqtu Jan v. Obaidulla, 21 C. 8*6; 10 Ind. Dec 
(n. s. ) 1209, followed. 


Appeal against the decree of the District 

f ]912 SOUth Ar ° 0t ’ ^ 0n ' ginaI Suit No - 18 

Messrs. V. R. Ponnuswarni Aiyangar and 
N. Sreenivasa Char far, for the Appellants. 

Messrs. A. K rishnaswami Aiyar and A. N. 
Sitharama Sastriar, for Respondent No. 2. 
Pewan Bahadur il. 0. Partha'sarathy 


Aiyangar and Mr. N. G. Viziaraghavachariar 
for Respondent No. 3. 

Mr. V. Viswanadasastriar, for Respondent 
-No. 4. 

Mr. T. V. Mutkukrishna Iyer, tor Respond¬ 
ent No. 9. 

JUDGMENT.-We think that it is clear 

that Shanmuga Chetty who is described in 
the plaint as a minor had, in fact, attained 
majority four days or so before the plaint 
was filed. His grandmother apparently 
made a bona fide mistake that Shanmuga 
was still a minor when she filed the suit on 
his behalf as his next friend. The learned 
District Judge was asked for leave to amend 
the plaint by striking off the description of 
Shanmuga the plaintiff as minor suing 
through his next friend and for other conse¬ 
quential amendments. The learned Judge 
following the ruling in Sheorania v. Bharat 
Stngh (1) has dismissed the suit. We think, 
however, that the decision in Taqui Jan v. 
Obaidulla (2) lays down the law correotly. 
That was also a similar case and the learned 
Judges of the Calcutta High Court held that 
the proper procedure to adopt in a case of 
this nature was to return the plaint so that 
it may be presented after making the neoes- 
sary amendments. Rule 10 of Order I of 
the Code of Civil Procedure, 1908, which is 
practically the same as Order XVI, rule 2 
of the Rules of the Supreme Court, seems to 
be w ide enough to oover a case of this nature. 

It says that if a suit is instituted in the name 
of a wrong person, the right person may be 
substituted. Here the suit wa 3 instituted 
by the right person, but through another 
person purporting to act as his next friend. 

The ruling in Taqui Tan y. Obaidulla (2) 
seems to us to be right, and the plaint ought 
to have been allowed to be amended. We, 
therefore, allow the appeal. The plaintiff 
will be allowed to amend the plaint. Costs 
will be costs in the cause. 


Appeal allowed, 

V.R.P. 

( 9C;A ' W> N * 0 897) 203; 9 Ind. Dec. 

(2) 21 C. 866; 10 Ind. Dec. (n. s.) 1209. 
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COURT OF THE BOARD OF REVENUE, 

MADRAS. 

Second Civil Appeals Nos. 15 to 20 of 1917. 

July 4, 1917. 

Present :—Mr. M. Azizuddin, Acting Fourth 

Member. 

KARUPPAYYA THEVAN and others— 

Appellants 

versus 

ADAIKKALAM CHETTY and others— 

Respondents. 

Madras Estates Land Act (/ of \90H), s. -U)—Com¬ 
mutation of rent payable in kind , suit for—Burden of 
proof. 

The Madras Estates Land Act is intended to 
protect the interests alike of the tenant and the 
landlord and unless it is proved that cither of them 
suffers because of the payment of rent in kind, 
interference by way of commutation will lie unjusti¬ 
fiable. 

The party who asks for commutation of rent under 
section 40 of the Madras Estates Land Act must 
prove that he is entitled to it. 

Second appeals against the decrees in 
Appeal Suits Nos. 15, 11, 8, 12, 10 and 
17 of 1916 on the file of the District 
Collector’s Court, Tanjore. 

Mr. G. S. Venkalrama Ayyar , for the Ap¬ 
pellants. 

Messrs. T. Narasimha Ay yang a r and 3/. 
S . Ramanuja Ayyangar , for the Respondents. 

JUDGMENT.—These second appeals are 
preferred against the decision of the 
Collector of Taniore confirming the decrees 
of the Deputy Collector, Pattukottai Divi¬ 
sion, dismising the suits filed by the appellants 
for commutation of rent. 

2. Appellants’ primary contention is that 
the Court below erred in holding that the 
burden of proving that commutation should 
be allowed, lay on the appellants. 

It appears to the Board that as the appel¬ 
lants ask for the commutation, the onus of 
proving that they are entitled to it obviously 
lies on them. 

As held by the Courts below, there is 
no evidence worth the name to show’ that 
the amnni tenure” which has been in vogue 
for the last 30 years has been productive 
of any hardship to the appellants. On the 
other hand it is evident from the records 
that if commutation were to he allowed, 
the respondents who require paddy and 
other grains for their private requirements 
and those of their ‘Pannaiyals’ will be 
subjected to considerable inconvenience. 


The Estates Land Act is intended to 
protect the interests alike of the tenant 
and of the landlord and unless it is proved 
that either of them suffers because of 
the payment of rent in kind, interference 
by way of commutation, will be unjustifi¬ 
able. 

The lower Courts’decisions are upheld and 
the appeals dismissed. 

The appellants should bear the costs of the 
respondents. 

Appeal (litmissed. 

V.U.P. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 498 

of 1913. 

May 1, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

KUMUD KRISHNA MANDAL and otuers 

Defendants—Appellants 


versus 


JOGENDRA NATH Si RCAR - Plaintiff- 

Respondent. 

Execution Sale— Purchaser, rights of—Hindu Lam 
--(lift to woman — Presumption — Will, construction of 
--Probate, whether necessary before dealing with 
interest expectant on death of legatee — \8antan,* meaning 



Where property is Hold in execution of a decree, 
ordinarily all right, title and interest therein which 
the judgment-debtor had in possession, reversion, 
remainder, or in expectancy would pass to the 
purchaser, unless the Court limits the operation of 
the conveyance, [p. 5!3, col. 1 ] 

A Will provided:—“and on m v said daughter attain¬ 
ing her majority the executor ..will give her my 
estate and makeover the accounts . God forbid if my 
daughter should die childless then my full brother... 

will get the properties." The daughter survived 

her father, attained majority, but died without issue: 

Held, that under the Will the daughter took an 
absolute interest liable to be defeated either by 
death during the testator’s life-time or during her 
own minority; so that the gift over in favour of the 
full brother could not take effect on the daughter’s 
death without issue after attainment of majority, [p. 
513, col. 2.] 

The word ‘suntan’ as used in Bengalee documents 
at the end of the lbth and beginning of the 20th 
century means issue generally and is not limited to 
male descendants, [p. 514, col. I.] 

There is no presumption under the Hindu Law 
that every gift of immoveable property made by 
Will to a Hindu woman is of a limited interest, except 
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in the case of a gift by a husband to his wife. In 
all other cases a gift to a Hindu woman is taken to 
be of an absolute interest, unless there is something 
to show that the interest granted is not to be an 
absolute interest, [p. 514, col. 2.] 

A reversionary interest, expectant on the death 
of a legatee, granted by a Will can be sold, dealt 
with and taken in execution without the Will being 
proved, [p. 515, col. 2.] 

Appeal against the decree of the Sub-Judge, 
1st Court, 24-Pergannas, dated the 27th 
August 1913. 

FACTS of the case will appear from the 
judgment. 

Sir Bash Behan Ghose (with him Babus 
Ram Charan Mitra and Jotindra Nath Lahiri ), 
for the Appellants.—There are two points 
in the case: — 

(1) Whether or not Sarmistha took an 
absolute or limited interest under the Will. 

(2) If it is held that Sarmistha took a 
limited interest, whether or not that interest 
was sold by auction sale held in execution 
of a decree obtained against Jogendra and 
his brothers in which the defendant pur¬ 
chased the property in dispute. 

The decree and the proceedings of the 
suit in which the sale took place have 
been destroyed, but it appears from the 
proceedings of the subsequent suit that 
was brought by Sarmistha to set aside 
the decree and the sale above referred to, 
that tlie decree was against the three brothers 
and the entire property was sold. 

Reads the Will which amongst others 
contains the following: “My brother Jogendra 
would keep the accounts of the income 
and expenditure of the moveable and im¬ 
moveable properties left by me and on 
my said daughter attaining majority he 
will give her my estate and make over 

the accounts.God forbid, if my daughter 

should die childless, then my full brother 
Jogendra Nath Sarkar will get the proper¬ 
ties in my share,” and contends that the 
gift over to the testator’s brother Jogendra 
cannot take place unless the testator’s child 
die during the lifetime of the testator, 
since the period of distribution as con¬ 
templated by section 111 of the Succession 
Act is, under the authority of their Lordships’ 
decision reported as Norendra hath Sarcar v. 
Kamalbasini Dasi (1), the time of the death 
of the testator. 

(1) 23 C. 563; 23 I. A. 18; 6 Sar. P. C. J. 667; 6 
M. L. J. 71; 12 Ind. Dec. (n. s.) 374. 


Secondly , even if Sarmistha took a life- 
interest then also the interest cf Jogendra, 
namely, the remainder of the estate passed by 
the sale that took place. 

[Fletcher, J.—Is not this case covered 
by the judgment reported as Bhupendra 
Krishna Ghose v. Amarendra Nath Bey (2)?] 

Dr.. Ghose. —No, the facts here are quite 
distinguishable from that case. 

Babu Bepin Behari Ghose, 11 (with him Babus 
Jyotish Chandra Hazra and Mahesh Chandra 
Banerjee ), for the Respondent.—Succession 
opened after Sarmistha’s death. The word¬ 
ing of the Will suggested that only a life- 
interest was given to Sarmistha. The case 1 ' 
cannot be distinguished from the case 
reported as Bhupendra Krishna Ghose v. 
Amarendra Nath Bey (2). The testator’s- 
intention must have been to give Sarmistha 
a limited estate in accordance with the well- 
known desire of every Hindu not to divest 
the line of succession. Besides the wording 
u«ed in the Will is santan’, which means 
according to the judgment of their Lordships 
in the Privy Council [Buddha Singh v. Laltu 
Singh (3)j ‘male issue.’ 

Besides in the application for execution' 
of the decree the name of Jogendra alone 
was mentioned as the judgment-debtor, and 
surely the interest of any person other than 
Jogendra could not pass in the sale held in 
pursuance thereof. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
defendants from a judgment of the learned 
Subordinate Judge of the first Court of the 
Twenty-four Pergannahs. The case comes 
back to thisCourt after remand. The learned 
Judge in the lower Court decreed the plaint¬ 
iff’s suit. The plaintiff brought the suit to 
establish his title to one-third of a particular 
piece of land, the whole of which was purchas¬ 
ed in the year 1886 by the ancestor of the 
defendants in execution of a money-decree 
in which, at any rate according to the 
plaintiff’s own case, he himself was one, if 

(2) 34 Ind. Cas. 892; 43 C. 432; 20 C. W. N. 169;, 
19 M. L. T. 97; 30 M. L. J. 110; 23 C. L. J. 169; 14 A. 

L J. 167; 3 L. W. 252; (1916) 1 M. W. N. 73; 18 Bom., 
L. R.347 (P. C.). 

(3) 30 Ind. Cas. 529; 20 C. W. N. 1 at p. 9; 29 M. 

L. J. 434; 2 L. W. 897; 13 A. L. J. 1007; 18 M. b. T. 
409; 17 Bom. L. R. J022; 22 C. L. J. 481; (1915) M. 
W. N. 772; 37 A. 604; 42 I. A. 208 (P. C.). 
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not, the sole judgment debtor. The plaintiff 
had one brothor and a step-brother. The 
brother’s name was Upendra Nath Sircar. 
Upendra made a Will and died on the 19th 
June lb82. He left him surviving his widow 
Kumudini with whom, it is quite clear from 
the terms of his Will, he was not on good 
terms and an only child, a daughter Sarmis- 
tha Dasi. The case set up by the plaintiff 
is this: That the property in suit formed a 
portion of his ancestral estate of which he, 
his brother Upendra and his half brother 
Lalit Mohan were each entitled to one-third, 
ihe defendants purchased, as I have already 
said, in execution of a money-decree. That 
money decree is not forthcoming. But 
according to the plaintiff’s own case, he was 
liable for the whole amount recoverable 
under that decree. In execution of that 
decree, the property was put up to sale on 
the Gth April 1S8C and purchased by the 
defendants’ ancestor. The case put forward 
by the plaintiff and which has been assented 
to by the learned .'udge of the Court below 
seems to me to be an extraordinary case. 
The plaintiff says that he took under the 
Will of his brother Upendra, in the events 
that had happened, which I shall refer to 
presently, a reversionary interest which 
became absolute on the death of the only 
child of Upendra, namely Sarmistha, without 
any issue. The property that was sold in 
execution was the whole of the piece of land 
and the case set up by the plaintiff Jogendra 
is that although ho admits that the original 
share that ho inherited from his father 
passed under the sale in execution, the one- 
third share that he acquired under the Will 
of his brother in the event of the death of 
the only child of Upendra without issue did 
not pass. Of course, that is a very strong 
case to set up, because the Court sold the 
property to the predecessor of the defendants 
and ordinarily any right, title and interest 
which the judgment-debtor had in possession, 
in reversion, in remainder or in expectancy 
would pass to the purchaser. That the Court 
meant to limit in any sense the operation of 
the conveyance cannot, 1 think, for one 
moment be suggested. But apart from that, 

1 think in this case it is extremely doubtful 
whether the contention put forward by the 
plaintiff is right. The words on which the 
plaintiff says that he acquired the interest 
under the Will of his brother Upendra are 
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these. Under clause (7) of the Will of Upen¬ 
dra the executor was, in the first instance, 
directed to keep accounts of the income and 
expenditure of the moveable and immoveable 
properties left by the testator and then the 
Will proceeded as follows: “and on my said 
daughter attaining her majority he,” that is 
the executor Jogendra, “will give her my 
estate and make over the accounts. If he 
should fail in that, he will be responsible in 
accordance with law. God forbid it, if ray 
daughter should die childless, then ray full 
brother Jogendra Nath Sarkar will get the 
properties in my share.” The daughter 
Sarmistha survived her father, attained 
majority but died without issue. It is argued, 
therefore, that the property passed to the 
brother, the plaintiff Jogendra. Under the 
Hindu \\ ills Act in which are incorporated 
some of the provisions of the Indian Succes¬ 
sion Act, I do not think that that is so. 
The first section that is referred to is section 
Mi of the Indian Succession Act, which pro¬ 
vides that where property is bequeathed to 
any person he is entitled to the whole interest 
of the testator therein, unless it appears 
from the \\ ill that only a restricted interest 
was intended to be given. Then, under sec¬ 
tion 111, which is a statutory enactment of 
one of the rules in the well-known case of Ed - 
wards v. Edicards( 4), it is provided that where 
a legacy is given if a specified uncertained 
event shall happen and no time is mentioned 
in the Will for the occurrence of that event, 
the legacy cannot take effect nnless such 
event happens before the period when the 
fund bequeathed is payable or distributable. 
The rule in Edwards v. Edwanh (4) has receiv¬ 
ed judicial comment not favourably on many 
occasions; but, in this country, that rule as 
enacted in section 111 of the Indian Succes¬ 
sion Act is a part of the statutory law of the 
land and it is not open to the Courts here like 
the Courts in England to re-consider the judg¬ 
ment in the case of Edwards v. Edwards (4). 
We have got to take section 111 as the law 
in India and in which full effect has got to 
be given to the ordinary rneaningof the words. 
First of all, there is a dispute between the 
parties as to the word that has been translated 
as ‘childless” in the translation of the Will 
of Upendra in the 7th clause. It is said 


(4) 0852) 1.0 Heav. 367; 21 L. J. CU. 321: IGJui 

259; 51 £. K. 576} 92 ii. K. 434. 
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that in the case of Buddha Singh v. Laltu 
Singh (3), Mr. Ameer Ali in delivering the 
judgment of the Judicial Committee of the 
Privy Council has laid down that the word 

santan .. which is a Bengalee word, means 

not issue or descendants as is given in 
the books and in Wilson’s Glossary but 
male issue. On the other hand, we have 
got two decisions of this Court in the cases 
of Kisto Rishore Bhuttacharjee v. Seetamonee 
Bhuttacli'irjeeijb 1 and Hurish Chunder Chuwdhry 
v. Chundfr Monee Delia (6) [the latter of 
which was affirmed by the Judicial Com¬ 
mittee, the judgment of the Judicial Com¬ 
mittee being reported as Bhoobun Muhini Delia 
v. Hurrish Chunder Chowdhry (7)] in which 
it is held that the word santana means 
issue generally and is not limited to a male 
descendant. I do not think that Mr. Ameer 
Ali meant in any way to cast any doubt 
upon the two decisions I have referred to. 
What we find in the judgment is that 
Mr. Ameer Ali in expressing the opinion 
of the Judicial Committee as to the mean¬ 
ing of the word santan as used by the 
author Vijnaneswara in the Sanscrit book 
Mitakshara stated that the word santan as 
used by that particular author in a portion 
of his work meant a male descendant. He 
did not purport to lay down what the ordinary 
meaning of the word santan was as used 
in the Bengalee documents at the end of the 
19th or the beginning of the 20th century. 
There seems to be no doubt that issue generally 
is the meaning of the word santan. Then, the 
daughter of Upendra, having survived her 
father and having attained majority, ought 
to have the property transferred to her as 
is provided by the 7th clause of the Will to¬ 
gether with the accounts as kept by the 
executor. It is said that under section 111 
of the Indian Succession Act this gift over 
in favour of the plaintiff could take effect, 
because under section 111 the period of dis¬ 
tribution was not until the death of the 
daughter Sarmistha. I think it is quite 
impossible to say that the period of distri¬ 
bution in this case would be the death 
of Sarmistha, unless it can be held that 
Sarmistha took less than an absolute interest 

(5) 7 W. R, 320. 

(6) 24 W. R. 268. 

(7) 5 I. A. 138; 4 C. 23; 3 C. L. R. 339; 3 Sar. P. C. 
J. 815; 3 Suth. P. C. J. 537; 2 Ind. Jur. 430; 1 Shome 
h. R. 241; 2 Ind. Dec. (n. s.) 16. 
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because if Sarmistha on the terms of olause 
(7) of the Will took, as she would have 
taken if she had been a person governed 
by the provisions of the Indian Succession 
Act, an absolute interest, it is impossible 
to say that the period of distribution under 
the terms of the Will could be postponed later 
than either the date of the death of the 
testator or the date when Sarmistha attained 
full age, whichever event happened later. 
The case that has been made by the learned 
Vakil for the plaintiff-respondent is that 
there is a presumption that every gift made 
by a Will to a Hindu woman is of a limited 
interest. There is nothing to support that 
proposition. In fact, the proposition is the 
other way. The statement of the rule of 
Hindu Law is contained in the judgment 
of a learned Hindu Judge of this Court, which 
is reported as Bhoba Tarini Debya v. 
Peiry Lull Sanyal (8), and the rule laid down 
by the learned Judge is this: That the 
presumption applies only in the case of a 
gift by a husband to his wife. It will also 
apply in the case where the gift isa maintenance 
grant, because the very nature of the grant 
shows that it is not to be a grant of an 
absolute interest, although the *ords used in 
the deed would otherwise be sufficient to con¬ 
vey an absolute interest. There will also 
be a restriction when any words used in the 
Will are sufficient to show that the testator did 
not intend to give an absolute interest. But 
apart from the case of a husband to his wife, 
in all other cases there must be something to 
show that the interest taken by a Hindu 
woman is not to be an absolute interest. In 
the present case, there is absolutely nothing 
except that the legatee is a woman. First 
of all, it is said that if it be held to be an 
absolute interest, the testator’s wife with 
whom obviously he was on bad terms might 
have been in certain events entitled to the 
property. On the other hand, that argument 
that the interest was not an absolute one 
given to the daughter would exclude the 
daughter’s daughter in favour of the plaintiff. 

I do not think that that is what was intend¬ 
ed by the testator. At any rate, there is 
nothing to show one way or the other whether 
the testator had any such intention. We must 


(8) 24 C. 646; 1 C. \V. N. 578; 12 Ind. Dec. (n. s.) 
1100. 
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take the words of the Will as they are and see 
what the testator meant and whether there are 
any words used in the deed to show that the 
testator meant to give his daughter 
Sarmistha less than an absolute interest. I 
do not think that there is anything' which 
cuts down the clear term of the gift “to my 
daughter on attaining majority.” If that is 
so, then, under section 111 of the Indian 
Succession Act, the gift in favour of the 
brother must take place before the estate is 
distributable, that is, before the daughter 
receives the estate by transfer from the exe¬ 
cutor under clause (7). I think this is a 
perfectly clear case that the daughter did 
take an absolute interest liable to bo defeated 
either by death during her father’s lifetime 
or by her own death during minority. But 
subject to that the interest is an absolute 
interest. 

Then, there is the other head of the case, 
namely, that the interest of the plaintiff did 
not pass by the sale in execution. The 
plaintiff seems to have persuaded the learned 
Judge of the Court below that he was the 
only person liable under the decree in execu¬ 
tion of which the property was sold in 1886. 

I think there is grave doubt as to the learned 
Judge being correct in that. It is said that 
the decree has disappeared and there is no 
evidence as to what the decree stated. But 
we have got the terms of the decree stated 
in the judgment of the case in which the 
testator’s daughter Sarmistha was the plain¬ 
tiff and there it is stated that all the three 
brothers were jointly liable under the decree. 
We have also got the statement of the present 
plaintiff in the application by which he appli¬ 
ed to the Court for leave to sell a portion of 
the estate of Lpendra for the purpose of pay¬ 
ing off the debts. The present plaintiff states 
that that application was made to the learned 
District Judge to authorize him (Jogendra) 
to sell a portion of his own property for the 
payment of his own debts. That is an idle 
explanation. There cannot be any doubt as 
to what the application was, namely, that it 
was an application under section 90 of the 
1 robute and Administration Act for the pur¬ 
pose of enabling Jogendra as the executor of 
his brother Upendra’s Will ( 0 sell a portion 

i • A • | - the purpose of 

satisfying the decree that had been passed 

against Jogendra and his brothers. I must 

oonfess that lam at a loss to understand 
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how the learned Judge, on the evidence before 
him, could have come to the conclusion that 
it had not been established that Upendra’s 
portion of the property was liable under the 
decree. But, in my opinion, it makes little 
difference, because obviously Jogendra was 
liable on his own statement for the whole 
of the decretal amount. His statement was 
that the suit was brought on a promissory 
note and that he alone was sued and judg¬ 
ment was passed for the whole amount 
against him. It is said that the sale could 
not affect Upendras share in the property, 
because although Upendra’s Will had been 
proved prior to the sale in execution of that 
decree, the Probate had not issued out of the 
Court of the learned District Judge. I am 
not prepared to pay much attention to that 
contention. Even if it has any force, there 
is nothing in it at all. Jogendra, according to 
his own statement, was the person solely liable 
under the decree. He had an interest inherit¬ 
ed from his father. According to his own 
case, lie had a reversionary interest expectant 
on the death of his niece Sarmistha to one- 
third of the property under the Will of his 
brother Upendra. That interest could be 
sold, dealt with, taken in execution, with¬ 
out the Will of Upendra being proved. As 
a matter of fact, the Will had been proved, 
although Probate had not issued to the 
plaintiff, because apparently there was some 
dispute probably as regards the stamp duty 
payable on the grant, which had not been 
settled in the Court of the learned District 
Judge. But the Court having sold all the 
right, title and interest of Jogendra in the 
whole of this property to the defendant’s 
ancestor, Jogendra cannot now say that that 
sale did not pass any interest, which he says 
was on the date of the sale in reversion but 
which on the death of Sarmistha without 
issue would fall into possession. It is a 
case which I am clearly of opinion he cannot 
put forward. The case seems to me to be a 
perfectly simple one. In my opinion, first 
of all, Jogendra took no interest in the events 
that had happened in the one third of the 
property under the Will of his brother Upen¬ 
dra. If he did, it was a reversionary interest_ 

an interest then in reversion but now in pos¬ 
session—which was sold under the sale in 
execution in 1886 and that interest passed by 
the sale in execution to the ancestor of the 
present defendants. In either view, the pre- 
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sent suit cannot succeed. J, therefore, think 
that we ought to set aside the judgment and 
decree passed by the learned Subordinate 
Judge of the Court below in favour of the 
plaintiff and instead thereof we ought to 
allow the present appeal and dismiss the 
plaintiff’s suit with costs both in this Court 
as well as in the Court below. The defend¬ 
ants appellants will be entitled to two sets of 
bearing fees for the two hearings in this 
Court. 

Newbocld, J.— I agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Side No. 99 of 1916. 

January 3, 1917. 

Present'. — Sir Lancelot Sanderson, Kt., 

Chief Justice, and 
Justice Sir Asutosh Mookerjee, Kt. 
THAKURDAS MOTI LAL —Appellant 

versus 

JOSEPH ISKENDER and others— 

Respondents. 

Civil Procedure Code (Act V of 1908), s. 73, O. 
XXI , r. 52— Rateable distribution—Time for making 
application— Anticipatory attachment , validity of — 
Priority of attachment , effect of— Attaching creditors , 
relative rights rfr 

Rule 52 of Order XXI, Civil Procedure Code, 
applies only where the property to be attached is 
in the custody of a public officer. It does not allow 
of an anticipatory attachment of money expected 
to reach the hands of a public officer. Therefore, 
the attachment by a notice under this jule of a 
fund before it has reached the hands of a public 
officer is not valid even where during the continuance 
of the attachment the fund (nines into the custody 
of that officer. [p 518, col. 2; p 519, col. 1; p. 522, 
col. 1.] 

Per Sanderson , C J.- An attachment under Order 
XXI, rule 52, Civil Procedure Code, of a fund merely 
prevents alienation of the fund subject to the 
further order of the Court and does not give title 
to the creditor who effects the attachment, [p. 520, 
cols. 1 & 2.] 

Per Mookerjee , J. —To make sub-section (1) of 
section 73, Civil Procedure Code, apflieable it must 
be shown that the applications for execution were 
made before the receipt of assets. Where assets 
are realised by the sale of immoveable property, 
the point of time for consideration, before which 
applications for execution should be made, is the 
date of the sale of the property, [p 521, col. 2.1 

An attachment does not create any title in the 
attaching creditor; it creates no charge or lien 
upon the attached property. It is effected by a 
Couit for the benefit of the execution creditor by 
prevention of piivate alienations by the judgment. 


debtor of the attached property. Consequently where 
a fund in Court has been attached by several 
creditors of the judgment-debtor, none of the 
attaching creditors is entitled to preferential 
treatment by reason of the priority of his attach¬ 
ment, but the Court is bound to apply the rules of 
justice, equity and good conscience in the deter¬ 
mination of the relative rights of the creditors who 
wish to proceed against the fund in custodia legis 
for the satisfaction of their dues. If the fund is 
insufficient to meet in full the claims of the creditors, 
it should be rateably distributed amongst them. Tp. 
522, col. 2.] 

Appeal against the following order of Mr. 
Justice Chaudhuri, dated the 31st August 
1916, sitting on the Original Side:— 

I think I must allow this application. The 
plaintiff obtained his decree on the 16th 
December 1915 against the defendant. Prior 
to that the property belonging to the defendant 
was sold by the Registrar of this Court on the 
11th December 1 y 15 in a mortgage suit. 
On the 13th January 1916 the plaintiff 
obtained an order for attachment to the extent 
of Rs. 17,-,00. On the date of the sale 
Rs. 41,COO, representingone-fourthof the value 
of the purchase money, was paid into Court. 
Under the rules of this Court this amount 
was held by the Registrar, and the money 
was not transferred by him to the Accountant- 
General, who is the same Officer. The 
balance of the purchase-money was paid on 
the 2ith January 1916. There was no other 
attachment prior to the 24th January 1916. 
On the 20th July 1916 the balance, after 
satisfying the creditor in whose suit the 
property had been sold, was transferred 
to the credit of this suit. In the applica¬ 
tion for transfer, a statement was made 
that it was for purposes of rateable dis¬ 
tribution under section 73. Certain creditors 
have now appeared who effected their 
attachments after the 24th January. Mr. 
Mitter appearing for the plaintiff argues 
that since his attachment was prior to 
the receipt of the assets and the other 
attachments are subsequent thereto, he 
alone is entitled to be paid and there 
ought be no rateable distribution until he 
has been satisBed. The other creditors 

contend firstly that the plaintiff’s attachment 

was of money in the hands of the Ac¬ 
countant-General but as no money had 
come into his hands, that attachment is of 
no effect. It is said it was merely an 
attachment by v ay of anticipation of funds 
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likely to come into the hands of the Account¬ 
ant-General. I do not think that argument 
has much substance. What they intended 
to attach was the money which was then 
in Court, and in the hands of an officer 
of this Court. There was an undoubted 
right in the plaint iff to effect such an attach¬ 
ment but he made a mistake in mentioning 
the officer, due to the same officer being both 
the Registrar and the Accountant-General. 
There was no confusion as to the money 
which was to be attached. That ground, 
therefore, fails. The next contention is that 
when the plaintiff applied for the transfer of 
the balance to his suit, he stated that it was 
for purposes of rateable distribution, and it is 
said that there should, therefore, be a rate¬ 
able distribution. I do not think there 
is any substance in that also. There is 
no estoppel by statements of that character. 
The plaintiff is entitled to his legal right 
under section 73. 1, therefore, make the 

order asked for. The balance after payment 
of the plaintiff would be rateably distributed 
as between the creditors who have attached, 
and the costs of their appearance to-day and 
of realisation would be added to the amounts 
claimed by them respectively certified for 
Counsel. 

Messrs. A. Sarkar and //. C. Mozoomlar , 
for the Appellant. 

Messrs. ,S. R. Das and R. L. Mitter, for the 
Respondents. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal from a 
judgment of Mr. Justice Chaudhuri, 
whereby he granted the application of 
Joseph Iskender. That application vs as 
made asking for an order that the Comp¬ 
troller-General of Accounts for the time 
being of the Government of India and 
the Secretary and the Treasurer for the 
time being of the Bank of Bengal with the 
privity of the Accountant-General of this Court 
do out of the funds standing to the credit of 
this suit (No. 617 of 1915) viz., Rs. 29,894-5-11 
pay to the plaintiff the sum of 
Rs. 16,519-7-0, being the decretal amount 
due to him under the decree made in this 
suit, dated 16th December 1015, with 
interest. 

One of the points which has been raised 
In the course of the argument is in my 


judgment of considerable importance, and in 
order that it may be correctly appreciated, 
it is necessary to look at the facts carefully 
and in some detail. 

The facts, as stated by the learned 
Counsel for the appellant, Mr. Sarkar, in 
opening the appeal and which, it is agreed, 
are not disputed are as follows:—It appears 
that on the 14th of August 1915 the appel¬ 
lants, Thakurdas Motilal, the names under 
which they carry on business, obtained a 
decree for Rs. 14,812 12-6 against one Kally 
Churn Sett. At sometime or other—the 
date of which is not material—a decree 
was made in a mortgage suit against the 
s .id Kally Churn Sett, and certain property 
which was comprised in the mortgage was 
on the 11th of December 1915 sold for the 
sum of Rs. 1,63,503. The sum of Rs. 41,000 
was paid on the day of the purchase by 
the purchaser, as a deposit made to the 
Registrar of the Original Side of the High 
Court. On the 16th of December 1915 
the respondent in thisappeal, Joseph Iskender, 
obtained a money-decree for Rs. 16,519-7-0, 
against the said Kally Churn Sett. On the 
13th of January 1916, the respondent Joseph 
Iskender obtained an order for attachment 
of moneys to the extent of Rs. 17,300 out 
of the above-mentioned purchase money of 
Rs. 1,63,500. The application upon which 
that order was made was as follows: I 

pray that the total amount of Rs. 16,519-7-0 
together with interest on the principal sum 
up to date of payment and the costs of 
the suit and the costs of taking out execu¬ 
tion be realised by attachment to the extent 
of Rs. 17,300 in the hands of the Accountant- 
General of this Honourable Court payable 
to the defendant out of a sum of Rs. 1,63,500, 
representing the sale proceeds of the de¬ 
fendant’s immoveable properties sold by the 
Registrar of this Honourable Court on the 
11th December last in execution of deorees, 
dated respectively 17th February 1911 and 
1st March 1912, made in Suit No. 1144 
of 1910 of this Court (Raja Sreenath Roy v. 
The Defendant in this suit) and the amount 
be paid to me.” The order which was 
made upon that application by the Registrar 
on behalf of the Court was in these terras, 
and it was addressed to the Accountant- 
General of the High Court, Original Side. 
‘‘Sir,—The plaintiff having applied under 
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Order XXI, rule 52, of the Code of Civil Pro¬ 
cedure for an attachment of the money now 
in your hands to the extent of Rs. 17,300 
payable for the defendant out of a sum of 
Rs. 1,63,500, representing the sale proceeds 
of the defendant’s immoveable property sold 
by the Registrar of this Court on the 
11th December 1915 in execution of decrees, 
dated respectively the 17th February 1911 
and 1st March 1912, made in suit 1144 
of 1910 of this Court (Raja Sreenath Rcy v. 
Toe Defendant in this suit), I am directed 
to request that you will withhold the said 
money subject to the further order of this 
Court.—(Sd.) J. H. Hechle, Registrar.” 

Now, it is to be noticed that at that time 
there was no money in the hands of the 
Accountant-General in respect of this matter. 

The sum of Rs. 41,000 which was paid 
as a deposit was in the hands of Mr. 
Hechle in the capacity of the Registrar 
of the High Court, and it was not until the 
24th of January 1916 that the purchaser 
upon an order of the Court paid in the 
balance into Court. On the 26th of January 
two days after the money was paid in, the 
appellant applied for attachment of the sale 
proceeds. On the 11th of February, Chuni 
Lai Johurry, another creditor, made a 
similar application for attachment of the 
sale proceeds. On the 15th of February 
1916 the appellant obtained an order for 
attachment, and that attachment was effect¬ 
ed, as 1 assume, in a manner similar to 
that in which the attachment of the respond¬ 
ent was effected on the 13th of January 
1916. Then comes an impoitant date: It 
appears that on the 16th of February 
1916, the money was transferred by the 
Registrar to the Comptroller-General of 
Accounts with the privity of the Accountant- 
General. On the 29th of February the 
other creditor, Chuni Lai Johurry, obtained 
an order for the attachment' of the sale 
proceeds in execution of his decree. On 
the 15th of March there was an order 
that the mortgagee should be entitled to 
take out of Court a sufficient sum in satisfac¬ 
tion of his claim in respect of the mortgage 
decree, leaving a balance of Rs. 29,894 in 
Court to the credit of the mortgage suit. On 
the 20th of July 1916 an order was obtained, 
as we are informed, ex parte by the respond¬ 
ent Joseph Iskender that this balance of 
Rs. 29,894, should be transferred from the 


mortgage suit to the suit in which the 
respondent was the plaintiff and Kally Churn 
Sett was the defendant. That application 
was based upon the allegation that the re¬ 
spondent had obtained an order for attach¬ 
ment of the balance of the purchase money, 
and it was also upon the basis that the 
application was made for the purpose of 
having the sum transferred in order that 
it might be rateably distributed amongst 
the creditors of the defendant Kally Churn 
Sett. These are all the dates and facts 
which I think it necessary for me to men¬ 
tion for the purpose of my judgment. Then 
the application in this case was made on 
the 26th August 1916. I have already 
referred to the application and I need not 
mention the terms again. Upon that ap¬ 
plication the learned Judge made an order 
that the respondent should be paid out of 
the balance the sum which he asks. 

It is against that order that this appeal 
is brought : and, the first point that was 
argued by the learned Counsel for the 
appellant was that this application was one 
which was under Order XXI, rule 52 of 
the Code of Civil Procedure. I do not 
think myself that there is any doubt that 
that was so, having regard to the documents 
which have been put before us. That 
rule is as follows :—‘ Where the property 
to be attached is in the custody of any 
Court or public officer, the attachment 
shall be made by a notice to such Court or 
officer, requesting that such property, and any 
interest or dividend becoming payable thereon, 
may be held subject to the further orders 
of the Court from which the notice is issued.” 
Then there is a form in the Appendix 
(No. 21 of Appendix E) which was followed 
in this case in the order which 1 have 
read, dated the 13th of January 1916. 

The learned Counsel for the appellant 
argued that inasmuch as this was an order 
directed to the Accountant-General of the 
High Court and inasmuch as at that time 
there was no money in the hands of the 
Accountant-General, the attachment was 
invalid. In my judgment that argument 
must prevail. 

It was urged on the other hand that 
Mr. Hechle occupied the position of the 
Registrar and also that of the Accountant- 
General and that there was no doubt as 
to the identity of the fund which was 
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in question and that the intention was 
that the respondent was asking for an 
order to attach the balance which might 
remain over, after' the mortgagee was paid 
out That might be so. It is quite true that 
there was no doubt about the identity of the 
fund, as there was no doubt as to what was 
the object of the respondent. But we have 
got to follow the words of the Statute, which 
are in my opinion quite clear and which have 
been also interpreted by the decision of 
the High Court. I think that when the rule 
says that “where the property to be attached 
is in the custody of any Court or public officer, 
the attachment shall be made by a notice to 
such Court or officer,” it is clear that that 
rule was only intended to relate to an 
officer who has, at the time the application 
is made, in his hands the fund which 
may be the subject of attachment. My 
interpretation of the rule it borne out 
by the judgment of this Court, to which 
my learned brother Mr. Justice Mookerjee 
was a party, in the case of Padmanand 
Singh v. Rama Pros ad (l). The passage in 
his judgment to which l desire to refer 
is at page 19* and is as follows:— In so 
far as rule 52 of Order ^XI is concerned, 
the case is equally clear. As already stated, 
that rule applies only where the property 
to he attached is in the custody of a 
public officer. It does not allow of an 
anticipatory attachment of money expected 
to reach the hands of a public officer, 
and is restricted only to money actually 
in his hands.” Those are words which 
in my judgment are strictly applicable to 
this case, and are word.s with which I 
entirely agree: and, l think, that is 
sufficient for the judgment at which I have 
arrived, namely, that the attachment which 
was attempted to be made by the res¬ 
pondent on the 13th of January 1916 
was an invalid attachment 

The result of that conclusion is that not 
only was the attachment of the respondent 
an invalid one, but also the attachment 
effected by the appellant on the 15th of 
February 1916 was invalid, because it was 
exactly in the same form as the attachment 
of the respondent. At that time there 

were no funds in the hands of the 

(1) 11 Ind. Caa. 422; 16 C. W. N. 14; 14 C. L. J. 
127. ___ 

•Page of 16 C. W. N.— Ed. 


Accountant General: and, therefore, the 
result is that the attachment of the 
respondent and the attachment of the 
appellant were both equally invalid. 

Then it was argued by Mr. Das on 
behalf of the respondent that even if 
that were so, and even if the attachment 
which was effected by his client was 
invalid, still there was this sum standing 
to the credit of the suit in which his 
client was the plaintiff and he had made 
an application to have so much as would 
satisfy his claim paid out of that sum, 
and that inasmuch as the creditor whose 
attachment was valid, namely, Churi Lai 
Johurry had not made any objection, and 
inasmuch as the attachment effected by 
Mr. Sarkar’s client was invalid, he was 
entitled to have the money paid out of 
that sum. With that argument I cannot 
agree for this simple reason. To my mind 
it is obvious that that application was based 
upon the original application for execution; 
it was clearly, having regard to the wording 
of the petition, made in continuation of 
his application for execution: and, inasmuch 
as I have already come to the conclusion 
that the attachment was an invalid attach¬ 
ment, I do not think that that application 
for the payment out of the money in 
question was one which could have been 
acceded to by the Court, quite apart from 
the fact that the order for the transfer 
of the money had been obtained ex parte, 
upon a representation that it was for the 
purpose of distributing the money rateably 
amongst the creditors. The position, there¬ 
fore, is this: Both the attachment effected 
by the respondent and the attachment 
effected by the appellant were invalid; 
and it appears that the attachment effected 
by Chuni Lai Johurry, which was made 
after the money had reached the hands of 
the Accountant-General, was a valid attach¬ 
ment. 1 now have to consider what are the 
rights of Chuni Lai Johurry on the one 
hand and the appellant and the respondent 
on the other hand, because on this part of 
the case the appellant and the respondent 
are in the same position. It appears from 
the enquiries which have be6n made during 
the course of the argument that there are 
no other creditors who attache 1 or attempt¬ 
ed to attach this fund, 
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Now the learned Counsel for the respond¬ 
ent Mr. Das and the learned Counsel for 
the appellant Mr. Sarkar have both 
applied to us to-day that we should allow 
them to make an application for attachment 
of the fund. To this application, in my 
judgment we ought to accede, not only 
because we think that otherwise a great deal 
of unnecessary expense would be incurred but 
also because we think that right and justice 
necessitate that we should accede to that 
application. Therefore, I will consider this 
further question from the point of view of 
there being an attachment effected not only 
on behalf of Chuni Lai Johurry on the 
29th of February 1916, but also there 
being an attachment on behalf of the 
respondent and an attachment on behalf of 
the appellant both of which became effective 
on the 3rd of January 1917, to-day, 
simultaneously and contemporaneously. This 
is a point which in my judgment is of 
considerable importance. 

The learned Counsel for Chuni Lai 
Johurry has argued that inasmuch as his 
client s attachment was antecedent in point 
of date to the attachment effected by the 
respondent and the attachment effected by 
the appellant, his client ought to be 
allowed to take out of the money which 
is in Court the whole amount of his 
client’s debt: and that after his debt has 
been satisfied to the full extent, he does 
not mind how the fund is to be treated, 
whether rateably or not. I have come to 
the conclusion that that argument ought 
not to be acceded to. The conclusion depends 
upon what is the effect and meaning of 
such an attachment as has occurred in this 
case; Does it on the one hand give to the 
creditor, who has attached the money, any 
interest in the fund or is it merely an order 
restraining alienation of the fund until 

further order of the Court? In my judgment 

it means the latter: and, J think that has 
been decided not only by authority of this 
Court but also by authority of the Privy 
Council. I desire only to refer to three oases, 
the first of which is the case of In re Soobul 
0bunder Law, Soobul Chunder Law Russick 
Lall Mit.fr (2). Another case which was 
decided by a Full Bench of this Court is the 


f 2 ) 15 C - 102 ; 2 Ind Jur. .°07; 7 Inch Dec. (n. s.) 


case of Frederick Peacnclc v Madan Gopal (3) 
and the third is a Privy Council decision, 
Raghutmth Das v. Sundar Das Khetri (4). 
The result of all these decisions is that such 
attachment as has occurred in this case is 
merely to prevent alienation of the fund 
subject to the further order of the Court, 
and does not give title to the creditor who 
effected the attachment. That being so, 
when it is found that subsequently two 
other creditors have obtained attachment 
of the same fund, what is the farther 
order of the Court that is to be made? 
Having regard to the scheme of the Code, 

I think that the order ought to be that 
those creditors ought to share rateably 
with regard to the amounts whioh are due 
to them respectively. 

For these reasons I think that this 
appeal must be allowed and the order 
svill be drawn up as I have stated. I 
think it would be desirable that the order, 
before it is finally settled, should be sub¬ 
mitted to the learned Counsel appearing 
on both sides and if necessary they will ' 
have liberty to apply. The applications 
on behalf of the respondent and of the 
appellant in respect of the attachment and 
payment out must be put in writing 
before half past four to-day, as stated by 
the learned Counsel, and those applications 
when put in will be granted and our 
order will be that this fund must be 
distributed amongst the three creditors 
rateably with regard to their respective 
debts. For this purpose it is agreed by the 
parties that the money in Court will be 
paid out to Messrs. Morgan & Co., who will 
distribute the whole amount, the money 
which is already in their hands and the 
money so paid out of Court, amongst the 
three creditors in accordance with our 

judgment, less poundage. 

With regard to costs, we think that the 
appellant has succeeded materially upon this 
appeal, and has in fact got the judgment 
of Mr. Justice Chaudburi set aside. We 
direct that Mr. D<ts’s client do pay the 


(3) 29 C. 428; 6 C. W. N. 577. 

(1) 24 Ind. Cas. 304: 18 C. \V. N. 1058; 1 f- 'V. 
567; 27 M. L. J. 150; 16 M. L. T. 353; (1914; M 'V. 
N. 147; 16 Bom. L. R. 814; 20 C. L. J. 555; 13,4. L. 
J. 154; 42 C.|72; 41 I. A. 251 (P. C.), 
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costs of Mr. Sarkar’s client in this appeal, 
and that Cbuni Lai Johurry do pay his 
own costs in this appeal, and that as 
regards the costs in the Court of first 
instance each party do pay his own costs. 

Mookerjee, J.—The facts material for 
the determination of the question in con¬ 
troversy may be briefly stated. In execu¬ 
tion of a mortgage-decree obtained by 
Sreenath Roy against Kally Churn Sett, 
the hypothecated properties were sold on 
the 11th December 1915 for Rs. 1,63,500. 
The purchaser, on that date, brought into 
Court Rs. 41,000; the balance was deposited 
on the 24th January 1916. The decree- 
holder was paid his due and the surplus 
Rs. 29,894 was, on the 16th February, 
transferred by the Registrar to the Account¬ 
ant-General. Kally Churn Sett, it appears, 
had a number of unsecured creditors of 
whom three are now before this Court— 
one as appellant, the other two as responJ- 
ents. Of these three, Thakurdas Motilal 
held a decree for money, dated the 14th 
August 1915. On the 26th January 1916 
he applied to execute his decree and ob¬ 
tained an order for attachment on the 15th 
February following. Chuni Lai Johurry had 
obtained a deoree for money on the 24th 
August 1915. He applied for execution 
on the 11th February 1916, and the attach¬ 
ment at his instance was effected on the 
29th February 1916. Joseph Iskendar 
obtained his decree on the 16th December, 
1915. His application for execution was 
presented and the attachment at his instance 
effected on the 13th January 1916. The 
Court is now invited to decide the relative 
rights of these three creditors in respect of 
the surplus fund in Court. 

It is plain that no question of rateable 
distribution under section 73 of the Code 
of Civil Procedure of 1908 arises as 
amongst these creditors. Section 73 (l) 

provides that Where assets are held by a 
Couit and more persons than one have, 
before the receipt of such assets, made 
application to the Court for the execution 
of decrees for the payment of money passed 
against the Fame judgment-debtor and have 
not obtained satisfaction thereof, the assets, 
after deducting the costs of realization, 
Rhall be rateably distributed among all such 
persons. Jf this sub-sectiop were held 


applicable, it would have to he shown that 
the applications for execution had been 
made before the receipt of assets. In the 
case before us, this condition i a not fulfill¬ 
ed, as the assets must be deemed to have 
been received on the 24th January 1916: 
Maharaja of Burdwan v. A pur ha Krishna 

Roy (5). On the other hand, under clause 

(r) of the proviso to section 73, which is 
applicable to this case, it is plain that the 
point of time for consideration is the date 
of the sale of the property. Here the sale 
took place on the 11th December 1915; and 

as none of the creditors had applied’ for 
execution prior to that date section 73 has 
no application, as was erroneously assumed 
by one or other of the parties at an earlier 
stage of the proceedings. The real question 
then reduces to this, was there a valid 
attachment effected of this fund by any of 
the three creditors? There is no room for 
controversy that the attachment effected at 
the instance of Chuni Lai Johurry on the 
29th February 1916 was valid and opera- 
tive in law. Hut as regards the attachment 
alleged to have been effected by Thakurdas 
Motilal and Joseph Iskendar, the question 
arises, whether steps were taken by them in 
conformity with rule 52 of Order XXI of 
the Code. Now, that rule provides that 
Where the property to be attached is in 
the custody of any Court or public officer, 
the attachment shall he made by a notice 
to such Court or officer, requesting that 
such property, and any interest or dividend 
becoming payable thereon, may be held 
subject to the further orders of the Court 
from which the notice is issued.” I n the 
case before us, the attachments were effect¬ 
ed by both these creditors on the assump- 
tion that there was a fund in the hands 
of the Accountant General of this Court 
Hut on the dates when the attachments 
were effected, there was no such fund in 

the hands of the Accountant-General 

Consejuently neither of the attachments 
would he valid and operative, unless it was 
held that the rule allows of an anticipatory 
attachment of money expected to reach the 
hands of a public officer. A reference to 
the errus of Form 21 of Appendix E to 
the Code, however, makes it manifest that 


(n) 10 I ml ras. 527i 1 I C. L. ,1. 00; 10 
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the rule does not allow of an anticipatory 
attachment of money expected to reach the 
hands of a public officer and is limited in 
its application only to money actually in his 
hands. This was the view adopted by this 
Court in the case of Padmanand Singh v. 
Rama Prosad (1), where the Court followed 
the earlier decision of the Bombay High 
Court in Tulajiv. Balabhai (CL The principle 
of the rule, as concisely stated by Mr. Justice 
Beaman in Umabai Shankar Godbole v. 
Amritrao Anant (7), is that what is attached 
must be something in existence and not 
merely in the future. The same view has 
been recently adopted by the Madras High 
Court in Tiruvangadial v. Tliiruvangadih 

(8). There is consequently no escape from 
the conclusion that the attachments on the 
basis whereof Thakurdas Motilal and Joseph 
Iskendar seek relief are not operative in law. 

The question finally arises, what is the 
relative situation of the three creditors. 
Thakurdas Motilal and Joseph Iskendar 
have now prayed for the immediate attach¬ 
ment of the fund in Court and that 
application we have decided to grant. 
Consequently the position at the present 
moment is that there is an attachment effected 
by Chuni Lai Johurry on the 29th Feb¬ 
ruary 1916, as also two other attachments 
effected at the instance of Thakurdas 
Motilal and Joseph Iskendar on the 3rd 
January 1917. As between these two 
attaching creditors no question of priority 
can arise; but the question remains, whe¬ 
ther Chuni Lai Johurry is entitled to pre¬ 
cedence by reason of the priority of his 
attachment. He claims such priority and 
relies upon the decision in Tiruvangadial 
v. Thiruvangadih (8), which does support 
his contention. The contrary view, how¬ 
ever, has been taken by the Madras 
High Court itself in Suikeena Katum v. 
Malicmed Abdul Aziz (9). We are in this 
Court free to decide the question on first 
principles, and when the matter is so regard¬ 
ed, it seems fairly clear that no question 
of priority can arise on the basis of the 

(6) 22 B. BP: 11 Tnd. Dec. (x. s.) 607. 

1 7) 2S Ircl. Cas. 18: 30 B. P0 at p. 86; 17 Bom. L. 
R. 133. 

(8) 24 Ind. Cas. 617; 26 M. L J. 364. 

(9) 29 Ind. Cas. 239; 38 M. 221. 


successive attachments. As was pointed out 
by the .Judicial Committee in Moti Lai v. 
Karrabuldin (10) and Raghunath Das v. 
Sundar Das Khetri (4), attachment does Dot 
create any title in the attaching creditor; 
it creates no charge or lien upon the at¬ 
tached property; the attaching creditor does 
not acquire the status of a secured creditor. 
Attachment is effected by a Court for the 
benefit of the execution creditor by preven¬ 
tion of private alienation by the judgment- 
debtor of property cut of which the creditor 
seeks relief. This view was adopted by 
this Court in the cases of In re Soobul Chunder 
Law, Soobul Chundfr Law v. Rusnck Loll Mitter 
(2) end Frederick Peaccck v. Madan G(>pal (3). 
Consequently we must apply the principle that 
where a fund in Court has been attached by 
several creditors of the judgment-debtor, none 
of the attaching-creditors is entitled to pre¬ 
ferential treatment by reason of the priorily 
of his attachment ; as the attachments 
create no charge or lien upon the fund, 
it is obvious that so long as the fund is 
in the custody of the Court, the Court is 
bound to apply the rules of justice, equity 
and good conscience in the determination 
of the relative rights of creditors who wish 
to proceed against the fund in eustodia 
legis for the satisfaction of their dues. In 
such circumstances, the fund, if insufficient 
to meet in full the claims of the creditors, 
should be rateably distributed amongst them. 
On these grounds, I hold that the order 
now under appeal cannot be supported and 
must be set aside. 

Appeal allowed, 

(10) 25 C. 179; 24 I. A. 170; 1 C. W. N. 639; 7 Sar. 
P. C. J. 222; 13 Ind. Dec. (n. r.) 121. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 834 

of 1916. 

May 21, 1917. 

Present: —Mr. Justice Mullick. 

DARBHANGI THAKUR— Plaintiff — 

Appellant 

versus 

Munslii MAHABIR PRASAD — Defendant 

No. 7—Respondent. 

Malicious suit, whether actionable — Damages, suit 
for, maintainability of — False collusive defence — Costs. 

The malicious institution of civil proceedings with¬ 
out reasonable and probable cause is not generally an 
actionable wrong which entitles the party aggrieved 
to sue for damages. The piir.ciple is that the latter 
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is sufficiently indemnified by the judgment which 
gives him costs and that he cannot prove special 
damage, [p. 523, col. 2.] 

An agreement to maintain a false defence in a 
civil sail is not an actionable wrong, [p. 624, col. 1.] 
Case-law discussed. 

Appeal from a decision of the Additional 
Subordinate Judge, Darbhanga. 

Mr. Muhammad Hassan Jan, for the Appel¬ 
lant. 

Messrs. Ra\endra Prasad f rasad Ram , and 
Jagarnath Prasad t for the Respondent. 

JUDGMENT.—The plaintiff and the 
defendants are co-sharers in Mouzah Rahmat- 
pur and it appears that the plaintiff 
having applied to the Collector under the 
Estate Partition Act for the separation of 
bis interest, some of the defendants filed 
a statement before the Collector support¬ 
ing the plaintiff. Upon notice being 
issued to the other proprietors, a co¬ 
sharer named Musammat Bbagwati objected 
to the partition. The Collector declined to 
accept the objection and ordered the 
partition to proceed, whereupon she was com¬ 
pelled to institute a suit in the Civil Court, 
namely, Title Suit No. 1/289 of 1913, for 
a declaration that the estate was not liable 
to partition by reason of a previous private 
partition between the co-sharers 

The suit was tried by the District Judge 
of Darbhanga and was decreed against the 
present plaintiff and present defendants 
Nos. 1. 2, 3, 4, 7, 11, 14, 15 and 17 with 

costs and against the remaining defendants 
of that suit without costs. Musammat 
Bhagwati then took out execution for her 
costs and realised the whole sum from 
the plaintiff. The plaintiff now sues the 
former set of defendants for contribution 
in proportion to the shares held by each 
in the estate. His claim against these 
defendants, namely, Nos. 1, 2, 3, 4, 7, 11, 14, 
15 and 17 of this suit is Rs. 626-14 0. He 
makes no claim against the other defendants 
Defendant No. 7 only contested the suit 
before the Munsif, with the result that though 
there was an ex parte decree against defendants 
Nos. 1,2, 3, 4, 11, 14, 15 and 17 the suit 
was dismissed as against defendant No. 7. 
There was then an appeal before the Addi¬ 
tional Subordinate Judge, who found that 
there was collusion between the plaintiff 
and defendants in setting up a false deience 
in the suit before the District Judge of 
Darbhanga and agreed with the decree of 
the Munsif. 


The present second appeal is preferred 
by the plaintiff. 

Upon the dismissal of her objection 
petition before the Collector it was open to 
Musammat Bhagwati Kuer to appeal to the 
Commissioners under sections 112 and 113 of 
the Partition Act and in the event of success 
to recover costs from the opposite party. 
She hud, however, another remedy, namely, 
by civil suit and this she chose. She was 
successful and obtained not only the declara¬ 
tion that she sought as to the estate not 
being liable for partition, but also a decree 
for costs. I take it that it was open to 
the Civil Court to award her the costs 
not only of the suit but also of the proceed¬ 
ings in the Collector’s Court, hut the decree 
seems in fact to have been only for the costs 
of the suit. 

The first question then that arises is 
whether the plaintiff and the defendants in 
making the application for partition before 
the Collector committed an actionable wrong. 
1 will assume that the lower Appellate Court 
has found (though as a matter of fact it 
has not) that in doing so the plaintiff and 
the defendants acted maliciously and without 
reasonable or probable cause. 

The answer to the question put above must 
be in the negative. 


It is now settled law that the malicious 
institution of civil proceedings without 
reasonable and probable cause is not generally 
an actionable wrong which would entitle 
the party aggrieved to sue for damages. The 
principle is that the latter will he sufficiently 
indemnified by a judgment which gives him 
costs and that he cannot generally prove 
special damage, see Cot/erell v. Jones (l) 
(Juartz Hill Hold Mining Company v. Eyre 
(2). The first of these cases is instructive 
because there two persons A and B 
brought maliciously a false suit for debt 
in the name of an insolvent, named /), 

against The alleged benamidar plaintiff 
1> was non-suited but no costs were allowed 
It was held that the declaration showing 

no award of costs either ordinary or extra 

formed no ground of legal damage. To 

like effect is Raj Chunder Roy v , Sham a 

Soondan Debt (3). There the Court held that 

the injury must he something other than 
' D (1851 11 C. 11. 713; 21 L. J. p 2- jo j 1Jr 

88; 138 E. R. 655; 87 R. K 754. ' Ju,> 

(2. (IS83) 11 g. II. D 071 at p. 681; 52 L J n 
11. 488; 49 L.T. *,49; 31 W. H. 60S.- 
(3) 4 C. 083; 2 Jnd. Dec. (n. s.) 370. 
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that which might have been compensated 
for by an award of the costs of the suit, 
or, in other words to use the language 
of Lord Holt in Savile v. Roberts (4), the 
injury must be a collateral wrong. 

There are, however, other proceedings 
which though civil come within the 
mischief which is sought to be cured by an 
action for malicious prosecution on a 
criminal charge. These are proceedings 
which involve loss of reputation or loss of 
liberty to the person and upon the face of 
them involve damages. 

But the case before ns is clearly not one 
coming within this class of proceedings 

I am of opinion that the plaintiff and 
the defendants, even if they in furtherance 
of a conspiracy maliciously without 
reasonable or probable cause made applica¬ 
tions to the Collector praying for a partition, 
did not commit a wrong for which the law 
allows a remedy by an action for damages. 

And if this is the case with the 
applications for partition, much more so 
is it the case with a conspiracy to put 
forward and maintain a false defence in 
the subsequent suit. In my opinion, there¬ 
fore, the learned Vakil for the respondents 
must also fail on his alternative contention, 
which is that even if the making of an 
application did not constitute an actionable 
wrong, the collusive and false defence in 
the civil suit did constitute such a wrong. 
It is quite clear that Musammat Bhagwati 
Kuer was amply indemnified against these 
collusive acts by the award of costs. 

In this connection it is necessary to 
notice that the contesting defendant in his 
written statement does not expressly plead 
that he and the plaintiff were joint tort¬ 
feasors. He rests his case on a contract by 
which the plaintiff undertook to indemnify 
him for the costs of the suit. The case 
of a joint tort appears to have been 
raised for the first time st the framing 
of the issues. At the trial he failed to 
prove thi3 contract, but he succeeded in satis¬ 
fying the Court that there was a joint tort 
to which the rules as to contrinution would 
apply. 

The learned Vakil for the respondent 
relies on Svrput Singh v. Imrit Tewari 

(5). This was a case of tort caused by the 

(4) 1 Ld. Raymond 374; 91 E. R. 1147. 

(.5) 5 C. 7?0; 6 C. L. R. 62; 2 Ind. Doc. (x. s.) 1066 


cutting of trees. It doe3 not support the 
proposition that an agreement to maintain 
a false defence in a civil . c uit is an action¬ 
able wrong. He next relies on Manja v. 
Kodug(chert (6). The r. port of this case 
does not show whether the Court found 
that a collusive defence or a trespass against 
property was the tort. From the fact that 
the learned Judges in this case relied on 
Surput Singh v. Imrit Tewari (5), it would 
seem that the tort lay in some act antece¬ 
dent to the filing of a false defence. The 
case of Gnbind Ghunder Nundy v. Srigobind 
Ghowdhry (7) does, however, go the full 
length of the learned Vakil’s contention. 
In that case the plaintiff and the defend¬ 
ants were jointly held to commit an illegal 
act by taking a pitni settlement from a 
proprietor who had contracted to give the 
patni to another peison. It wou'd seem that 
the learned Judges were of opinion that it 
was an actionable wron^ for the plaintiff 
and the defendants to set up a false 
defence in a suit for specific performance 
by the promisee against them and the 
proprietor. The case, however, was re¬ 
manded and the learned Judges came to no 
clear and definite decision. It is possible 
that the tort which the learned Judges had 
in mind was the act of inducing the 
proprietor to break his contract, but if the 
learned Judges did intend to hold that 
the tort lay not in procuring a breach of 
the contract but in making a false defence 
in a suit upon the contract, then I would 
respectfully decline to agree. To apply 
this principle logically in this country 
or for the matter of that in any other 
country would lead to an intolerable mul¬ 
tiplication of suits. I consider, therefore, that 
accepting all the findings of the learned 
District Judge as they stand, it has not 
been established that the plaintiff «nd de¬ 
fendant No. 7 were joint wrongdoers in 
an actionable wrong, and that the rule in 
Merry weather v Nixan (8) is not a bar 
to the present suit for contribution. 

The learned Vakil for the appellant, 
h wever, goes further and contends that 
the rule in this last mentioned case does not 

(6) 7 M. 89; 2 Ind. Dec- (x. s.) 647. 

H) 24 C. 330; 1 C. \V. N. J 79; 12 Ind Dec. (x. s.) 

887 

• 81 (1799) 8 T. R. 1 86; 16 R R. 810; 101 E. R. 
1337; 2 Sm. L, C. 569, ^Eleventh Ed., Vol. 1, 398), 
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apply at all in this country, and lie relies 
upon Shakul Kameed Alim Sahib v. Syed Ebra - 
him Sahib (9) and some other authorities 
of a like nature in support of his contention. 
Bat although it is trae that Lord Herschell in 
Palmer v. Wick Steam Shipping Co. (10) de¬ 
clined to extend the rule to Scotland, so far 
as I am aware there is no authority in India 
which has refused to apply the doctrine wher¬ 
ever the facts have been clearly made out. 
Theutmost that the Courts have done in the 
direction of dissent is to express doubts whe¬ 
ther the rule in Merry weather s case 18 ) has 
not been too widely stated. It is also not 
irrelevant to note in this connection that 
in the draft Bill prepared by Sir Fre¬ 
derick Pollock for a Code of Civil Wrongs 
for India the doctrine is expressly recogniz¬ 
ed as applying to this country, and embodied 
in the form of a section. It is true that 
the Bill did not pass into law, but it is 
strong evidence of the opinion of a very 
high authority as to the law which prevails 
in this country. 

My finding, therefore, is that the doctrine 
does apply to India, but that in the case 
before us there was no actionable wrong 
to which the plaintiff and the defendants 
were parties. In arriving at this conclusion 
I have assumed that the learned Subordinate 
Judge’s findings of fact as to malice and 
reasjnable and probable cause are legally 
sufficient; but if my view of the lav had 
been otherwise, it might have been necessary 
to order a remanu. In that case I would 
have directed the lower Court to give the 
parties the chanc3 of producing the copies 
of the applications to the Collector in the 
partition proceedings as well as all the 
written statements in the civil suit before 
the District Judge. It is somewhat unsatis¬ 
factory that we have had to rely for the 
precise terms of those applications and 
written statements upon the account given 
of them in the judgment of the District 
Judge in the civil suit. I agree with the 
learned Subordinate Judge that the judg¬ 
ment in question was evidence for the 
purpose of showing what the statements 
were, but it would have been more 
satisfactory to have called for the originals 
or certified copies thereof for the purpose 

of securing the best evidence of their con- 
(9) 2G M. 37a. 


(10) (Itmj X C. 31b at p. 324; a It. L'43j 71 L. T. 103. 


tents. In any event upon the view I take 
of the case the appeal must be allowed 
and the plaintiff’s suit decreed in full 
against the defendant No. 7 to the extent 
of his sharp. The plaintiff will obtain costs 
against him in all Courts. 

Appeal allowed . 


CALCUTTA HIGH COURT. 

Appeal from Appellate Order No. 106 

ok 1916. 

March 60, 1917. 

Present: —Justice Sir John Woodroffe, Kt., 

and Mr. Justice Cuming. 

MANINDRA NATH GHOSE and others— 

JULG ME NT-DEBTORS— APPELLANTS 

versus 

ASHUTOSH G HOSE —Decree-holder— 

Respondent. 

Landlord and tenant— Decree in rent suit obtained 
alien plaintiff nut landlord—Execution as rent decree 
— Precedents, value of. 

A plaintiff, who institutes a suit for arrears of 
rent and obtains a decree at a time when the land¬ 
lord's interest is not vested in him by reason of an 
execution sale thereof, can, after tlie restoration of 
his status as a landlord on the cancellation of the 
execution sale, execute the decree as a rent decree, 
[p 627, col. l.J 

Every judgment must be read as applicable to the 
particular facts proved, and the general expressions 
used must be considered to be governed and 
qualified bj the particular fuels of the caso in 
which such expressions are found, [p. 527, col. 2.] 

A caso is an authority for what it decides, and 
not for what may seem to follow logically fr mi it. 
[p. 527, col. 2 ] 

Appeal against the order of the 
Subordinate Judge, third Court, Hooghly, 
dated the 29th February i 916, affirming 
that of the Munsif, first Court, Howrah, 
dated the 31st July, 1915. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Pepin Pehari Ghosh (Senior), for 
the Appellant — This appeal is on behalf 
of the judgment-debtor, and it arises out 
of an app ication for execution under 
section47, Civil Procedure Code. The question 
for determination is whether the decree 
sought to be executed was a rent decree 
and can be executed as such, having regard 
to the admitted facts that at the time 
when the suit for arrears of rent was 
instituted and the decree was obtained the 
decree-holder was not the landlord. Accord¬ 
ing to the Privy Council ruling in Arthur 
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Henry Forbes v. Maharaj Bahadur Singh (l), 
the decree cannot be treated as a rent-decree 

under the Bengal Tenancy Act and executed 

as such, because the relationship of land¬ 
lord and tenant did not exist at the time 
of the institution of the suit or at the 
time of the passing of the decree or at 
the present moment when the execution 
proceeding is pending. The Full Bench 
case of Khetra Pal Singh v. Tirthamoyi 
Passi (2) does not assist the decree-holder. 
So the plaintiff is not entitled to execute 
the decree and bring the holding to sale 
under the Bengal Tenancy Act. 

Babu Jogendra Kumar Bey , for the Re¬ 
spondents. The decree that was passed was 
passed under the Bengal Tenancy Act. 

LWoodroffe, J.—Plaintiff was not the 

landlord when the execution was put in 
force]. 

Undoubtedly when he made the application 
for execution he was not the landlord. Under 
the Full Bench case of Khetra Pal Singh v. 
Tirthamoyi Dassi (2) he is entitled to execute 
the decree as a rent decree, though it 
must be admitted that the Privy Council 
decision has created some difficulty in the 
matter. See Profulla Krishna Deb v. Nasir-un - 
nissa Bibi (3). The present case falls within 
the Full Bench case, and as the Full 
Bench case was only distinguished and not 
overruled by their Lordships of the Judicial 
Committee, the present appeal should be 
dismissed. 

[Woodroffe, J.—You rely on Profulla 
Krishna Deb v. Nasir-un-nissa Bibi (3)?] 

I refer to it because it goes to show 
that the Full Bench case of Khetra Pal 
Singh y. Tirthamoyi Dassi (2) was 
not overruled by the Privy Council case. 
The facts of this case are similar to those 
of the Full Bench case. 

Then sections 158B, 183, 165 and 169 
of Chapter XIV of the Bengal Tenancy 
Act speak of “ decree holder ” and not “ land¬ 
lord." So for the purpose of sale of an 
holding in execution of a decree under the 
Bengal Tenancy Act it is not necessary that 
the decree-holder should continue to be a 

landlord at the, time when the application 
(11) 23 Ind. Cas. 632; 41 C. 926; 25 C. L. J. 434; 18 

£• W - N ' ' 47; ( I914 ) M. W. N. 397; 15 M. L. T. 
380; 12 A. L. J. 653; 27 M. L. J. 4; 1 L. VV. 1059 

(r. C,). 

(2) 33 C. 566; 3 C. L. J. 470; 10 C. W. N. 547 
37 lud. Cas. 425; 24 C. L. J. 331. 


for execution of the decree as rent deoree 
under the Bengal Tenancy Act is made. 

Babu Bepin Behari Ghosh , for the Appellant, 
replied. 

JUDGMENT. —This appeal arises out of 
certain execution proceedings. The facts 
are briefly these: The respondent is or 
rather was the owner of a certain putni 
taluk called Mouza Khasmara. The appel¬ 
lants hold a jama of some 5 bighas and 
odd cottahs at an annual rental of Rs. 27-2-8 
within the taluk under the respondent. 
Their contention is that they have a 
non-transferable occupancy right in these 
flve bighas. The taluk belonging to the 
respondent was sold in November 1909 
at the instance of the zemindar under 
Regulation VIII of 1819. 

On the I4th April 1910 the respondent 
who was the putridar brought a suit for 
rent of the 5 bighas odd against the 
present appellant and obtained a decree 
in January 1911. In February 1911 the 
sale of the respondent’s putni taluk was 
set aside. 

On the 20th January 1914 the res¬ 
pondent applied for the execution of the 
rent decree which he had obtained for the 
5 bighas odd of land in January 1911 
against the present appellant. The proceed¬ 
ings appear to have dragged on for some 
time. 

On the 27th April 1915 it was ordered 
that sale proclamation and attachment 
should be issued under section 163, Bengal 
Tenancy Act, and the same order was 
passed on the 2nd August 1915. 

On the 15th May 1915 the putni taluk 
of the respondent under which appellant 
held these 5 bighas odd was once more 
sold under Regulation VIII. Then on the 
10th July the present appellant appeared 
and objected to the sale of the holding 
on two grounds:— 

(1) That the decree could not be exe¬ 
cuted as a rent decree as the decree-holder 
was no longer the landlord. 

(2) That it could not be executed as a 
money decree as the appellant had no 
transferable interest in it. 

The learned Munsif found the first ob¬ 
jection in favour of the respondent decree- 
holder. He did not, therefore, find it necessary 
to decide the second objection. The judgment- 
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debtor then appealed. The learned Subordi¬ 
nate Judge dismissed the appeal. He held 
that the case was covered by the Full 
Bench ruling, Khetra Pal Singh v. Rrit-ar • 
thamoyi Dassi (2) and distinguished the 
case from the Privy Council decision in Arthur 
Henry Forbes v. Maharaj Bahadur Singh 
(1). He held that the Privy Council 
case did not overrule the Full Bench 
decision in Khetra Pal Singh v. Kritarthamoyi 
Dassi (2). He held that the decree*holder 
had the landlord’s interest vested in him 
at the time when he instituted the rent 
suit and obtained his decree and so was 
entitled to execute it as a rent decree, 
even though he had lost his title as 
landlord before the property was put up to 
sale. The judgment-debtor has appealed 
to this Court. His contentions are two¬ 
fold : - 

(1) That as the tenure was sold in 
1909 and the sale was not set aside till 
February 1911, the decree fcr rent, which 
was obtained in January 1911, is not a 
rent decree as the respondent was not 
then the landlord. 

(2) Even if it were then a rent decree, 
the decree-holder is no longer the landlord 
as the putni was again sold in May 1915, 
and so cannot execute it as a rent decree. 
He contends that the Privy Council case, 
Arthur Henry Forbes v. Maharaj Bahadur 
Singh (1) overrules the Full Bench case of 
Khetra Pal Singh v. Kritarthamoyi Dassi (2). 

The respondent argues that with regard 
to the first contention as the status of the 
decree-holder as landlord was restored in 
February 1911, he must be considered to 
have been a landlord at the time of the 
rent suit. This is the view of the lower 
Appellate Court with which we agree. 
The case is thus within the Full Bench 
decision, as the relation of landlord and 
tenant existed when the suit was brought 
and decree was given therein. 

With regard to the second contention 
the respondent submits that the Privy 
Council case does not overrule the Full 
Bench decision. 

It cannot, we think, be said that the 
Privy Council overruled the Full Bench 
decision to which they referred and dis¬ 
tinguished from the case before them. 
They laid down, however, certain principles 


which if applicable fully and in all cases 
are, as pointed out in the case of Prafulla 
Krishna Deb v. Nosibannessa Bihi (3), 
inconsistent with those upon which the 
Privy Council judgment proceeds. But 
every judgment must be read as ap¬ 
plicable to the particular facts proved and 
the general expressions used must be con¬ 
sidered to be governed and qualified by 
the particular facts of the case in which 
such expressions are found. A case is an 
authority for what it decides and not for 
what may seem to follow logically from 
it. If the Privy Council had considered 
the Full Bench decision to be erroneous, 
they would have doubtless said so. The 
facts of the case before them were wholly 
different, as the relationship of landlord 
had in the Privy Council case ceased 
before the suit was brought. In the 
result, the decision under appeal must 
be affirmed and the appeal dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1266 ok 1915. 

March 29, 1917. 

Present :—Mr. Justice Abdur Rahim and 

Mr. Justice Napier. 

KASIYANA KOUNDAN — Plaintiff— 

Appellant 


ICIO Mm3 


THIMA NAICKEN and others—Defendants 

—Respondents. 

Civil Procedure. Code (Act V of 190SJ, O. /, r. 13 
— Non-joinder of parties—Objection, when to he taken 
— Enforcement of joint right to mortgage debt hi/ 
father—Adult son* jointly interested not made parties 
to suit—Objection as to non-joinder taken after settle¬ 
ment of issues. 

Under Order 1, rule 13, of the Civil Procedure Code, 
an objection as to non-joinder of parties should be 
taken before the settlement of issues. That rule 
applies even in cases where the plaintiff claims a 
joint right along with others but does not make the 
latter parties to such suit. [p. 529, col. 1. ! 

Kollichina I'enkaturamayya v. Qudavalli Subhara - 
yudu, 25 Ind. Cas 122, followed. 

Dursan Singh v. Durhcjoy Singh, 1 Ind. Cas. 530 
9 C. L. J. 023; Iieiniger v. Droz, 25 H. 433; 3 Horn. L. 
R. 1, distinguished. 

A debt was due on a mortgage to a joint family 
consisting of a father and son. There was a parti* 
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tion among the members of the family and the 
mortgage debt was not included in the partition, as 
it was then considered as barred by limitation. 
Subsequently after the new Limitation Act came 
into force the father alone brought a suit on the 
mortgage. After the settlement of issues objection 
was taken by the defendants that the sons were 
necessary parties to the suit, and that the suit 
was, therefore, bad for non-joimder: 

Held, that the objection was taken too late. [p. 
530, col. 1.] 

Second appeal against the decree of the 
District Court, Madura, in Appeal Suit No. 
208 of 1913, preferred against that of the 
District Munsif, Dindigul, in Original Suit 
No. 427 of 1910. 

Mr, T. R. Venkalarama Sa&tri , for the Ap¬ 
pellant. 

Mr. G. V. Ananthakris\na Aiyar, for the 
Respondents. 

JUDGMENT. 

Napier, J.—The suit out of which this 
appeal arises was brought by the plaintiff 

on a mortgage, dated 15th July 1878, exe¬ 
cuted by the 1st defendant in favour 
of one Ramasami Gounden. Defendants 
Nos. 2 and 3 are the sons of the 1st de¬ 
fendant, and the 5th, 6th, 7th and 8th 
defendants are members of the plaintiff’s 
family. They were made parties on the 
allegation in the 6th paragraph of the 
plaint that there was a partition between 
the plaintiff and those defendants of their 
family properties, in which partition the 
plaint mortgage fell to the share of the 
plaintiff. The 15th defendant is a purchaser 
from the 1st defendant. Defendants Nos. 9 
to 14 made no claim to any share in the 
property, admitting that it had fallen to 
the share of the plaintiff. Defendants Nos. 

1 to 4 and 15 set up a case of discharge. 
The sole issues raised were whether the 
bond was true and whether there had been 
a full discharge. The issues were settled 
on the 17th of March 1911. The case 
went to trial and on the 2nd July 
1912 the plaintiff in his examination 
as plaintiff’s 1st witness admitted that he 
had sons and alleged that there had been 
a division between himself and them and 
a partition of their properties. It appeared, 
however, that this mortgage was not named 
in the partition list and it is perfectly 
obvious that it was omitted, being thought 
to be, as it was under the then existing 
state of the law, time-barred. In con¬ 


sequence of the passing of the new Limitation 
Act the right to sue revived and the plaintiff, 
therefore, brought the suit. On this admis¬ 
sion by the plaintiff the defendants raised 
the objection for the first time that the 
suit was bad for non joinder of the plaintiff’s 
divided sons as parties. The effect of a 
finding in favour of the defendant on this 
issue would be, subject to an objection to 
be considered later, that the plaintiff being 
only a tenant-in-common with his sons 
was not entitled, without making the sons 
parties, to recover either the whole or a 
proportionate share of the mortgage 
debt by sale of the property or ihe pro¬ 
portionate share. This was conceded by the 
appellant. On the trial of this issue the 
plaintiff adduced the evidence of his sons 
to the effect that prior to the suit they 
had relinquished their rights in the suit 
amount in his favour. Both the lower Courts 
have, however, declined to accept thi3 story 
as true and it is urged that in second 
appeal we must accept this finding. In 
argument before the first Court it was 
contended that even if the relinquishment 
is not true, the objection on the score of 
non-joinder of parties was taken too late 

and no issue should have been framed. It 

• 

is pointed out that the plea is purely technical 
and that the sons have raised no objection 
to their father alone bringing the suit and 
that the sole object of the objection is to 
protect the defendants from liability, it being 
too late to add the sons either as plaintiffs 
or as defendants, for in both cases it is 
clear on the authorities that limitation 
would operate to prevent their getting a 
decree jointly with their father for the 
whole amount with the necessary con¬ 
sequence that the father’s suit must also 
fail. That this is the only defence to the 
suit is made clear on the finding that the 
plea of discharge is false. It being, there¬ 
fore, impossible to give the plaintiff 
any relief by joinder of his sons, he 
is compelled here to fall back on the 
only remaining defence, that the objection 
for want of parties is too late. Order I, 
rule 13, of the Civil Procedure Code 
is as follows:—“All objections on the 
ground of non joinder or mis-joinder of 
parties shall be taken at the earliest pos¬ 
sible opportunity and in all oases where 
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issues are settled, at or before such settle¬ 
ment, unless the ground of objection has 
subsequently arisen, and any such objection 
not so taken shall be deemed to have been 
waived.” 

Mr. T. R. Venkatarama Sastri relies on 
the latter part of the rule and contends 
that the ground of objection has not arisen 
subsequent to the settlement of issues. This 
is undoubtedly true. The ground of objec¬ 
tion was there from the very inception of 
the suit. The defendant could have ascer¬ 
tained that the plaintiff had sons alive and 
could have asked for issues, whether the 
plaintiff was entitled to sue on behalf of 
his sons or whether in any partition this 
particular debt had fallen to his share. If 
those issues had then been raised, they 
might have been fatal to the suit. In 
my opinion the case comes within the 
language of the rule and it has been 
decided by this Court in Second Appeal No. 
1629 of 1912 in Kollichina Venkatarmayya 
v. Gudavalli Subbarayudu (1) that the objec¬ 
tion as to non-joinder of parties applies even 
where the ground was not known to the 
defendant at or before the settlement of 
issues. Unless, therefore, the rule has no 
application to suits of this nature, the 
objection under rule 13 must prevail. 
It is, however, urged that this rule has 
no application to cases where the right 
to sue is vested in certain persons jointly 
and no one of them can recover without 
the presence of all. The authority relied 
on for this proposition is Dursan Singh v. 
Durbejoy Singh (2). This was a decision under 
section 34 of the old Code corresponding to 
this rule. The actual decision in the case was 
that any member of a Mitaksbara family is 
entitled, as against a trespasser or a person 
who seeks wrongfully to seize the property in 
execution of a decree obtained against a 
stranger, to recover possession or ask for 
a declaration that the properties are not 
liable to be sold in execution, and in this 
view the Court decided that the objection 
for want of parties was bad. But at page 
626* the Court expresses the opinion that 
the section will not prevent a Court 
dismissing a suit in toto where the ap- 

(1) 25 Ind. Can. 122. 

(2) 1 Ind. Cas. 530: 9 C. L J. 623. 

# I'uge of 9 0. L. J. -I'd. 


plication of the section would operate 
to give a plaintiff a measure of relief 
larger than the right he really possesses. 
I do not gather from the diolum in this 
case whether the learned Judges intended 
to go as far as to lay down that the sec¬ 
tions in the old Code to which this sec¬ 
tion 34 was an exception have also no 

application to such cases. It seems to me 
that this result must logically follow from 
the decision of the Court, for section 
34 is part of Chapter III dealing with 
‘parties and their appearance, applications 
and acts.’ It this be so, it seems to me 
a strong proposition that the Court cannot, 
in a suit of this nature, order that a 

pen-on may be joined as plaintiff or that 

a person who has been made a defendant 
be made a plaintiff. It would come 
to this, that if the objection had been 
taken at an earlier stage the Court could 
not have given permission to the plaintiff 
to join his sons as co-plaintiffs. The 
principle cannot, in ray opinion, be founded 
on the objection that all the parties entitled 
must sue, because it is clear that where 
a person is jointly entitled to sue with 
other persons and cannot get relief except 
by making them parties, he is entitled, 
when they refuse to be plaintiffs, to join 
them as defendants. The object of this 
recognized principle is obvious, namely, that 
otherwise it will he in the power of one 
of several persons jointly entitled to prevent 
the others recovering their claims against 
a third party by refusal to join as co- 
plaintiffs. It must, therefore, be conceded 
that it is not necessary for all persons 
jointly entitled to sue and, therefore, it 
cannot be said that one of such persons 
has no right to sue alone. All that is 
required is that he should make persons 
jointly entitled with him defendants, who 
will not join as plaintiffs. 

That being so, I am unable to accept 
the broad proposition laid down by the 
learned Judges in the above case. I do 
not wish to lay down any general rule, 
but in a case such as this where the 
right exists in the plaintiff but he cannot 
enforce it to any extent even without 
other persons jointly interested being 
parties to the suit, the objection does 
seem to me to be one as to parties and 
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covered by the law of procedure, though 
probably it does not apply to a case 
where there is an absolute defect in the 
plaintiff s title and the person really entitled 
to the exclusion of the pltintiff was not 
a party to the suit. Vide Heinigtr v. 
Diroz (3). I may add that I can find no 
decision of this Court or any other Court 
in which the view enunciated in Dursan Singh 
v. Durbejoy Singh (2) has been accepted 

I am, therefore, of opinion that the rule 
does apply, that the objection is taken 
too late and the appeals must be allowed. 
I he appeals will be remanded to the 
lower Appellate Court for trial on the 
other issues. Costs will abide. 

Abdur Rahim, J.—J agree. 

Appeal allowed ; Case sent back. 

v.r.p. 

i,3) 25 B. 433; 3 Bom. L. R. 1. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 104 of 1916. 

March 16, 1917. 

Present: Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 

SARADA KRIPALALA —Defendant_ 

Appellant— Petition e r 


covenant in the lease that if the grantor had 
personal necessity, the grantee would be bound to 
relinquish the land; [p. 532, col. 2.] 

(2) that the said covenant was a personal one and 
did not run with the land, so that it ceased to be 
operative after the death of the grantor. In such a 
case the covenant must be construed most strongly 
against the grantor and most beneficially in favour 
of the grantee; [p. 532, col. 1.] 

(3) that the same conclusion was applicable not 
merely to the plot which was covered by the grant 
but also to another plot which had been annexed 
to it by the tenant by way of encroachment, as the 
landlord had not, within the statutory period from the 
date of encroachment, instituted a suit to eject the 
tenant from the second plot on the ground that he 
could not, without liis consent, acquire the status of a 
tenant in that plot. [p. 532, col. 2.] 

Qivere.— Whether the landlord was entitled to 

claim additional rent in respect of the plot encroached 
upon. 

The question whether a covenant in a lease is 
a personal one or runs with the land, depends upon 
the true intention of the grantor and grantee to be 
ascertained from the construction of the terms of 
the instrument. It is impossible to tell by geueral 
reasoning what rights will be held to belong to the 
class of personal covenants or where the line would 
be drawn between personal covenants and cove- 
nants running with the land. [p. 532, col. 1 .] 

A covenant in a lease reserving a right of 
re-entry to the grantor on a certain contingency 
must be construed most strongly against the grantor 
and most beneficially in favour of the grantee, unless 
the meaning ot the covenant is perfectly clear and 
it is expressed in absolutely unambiguous language, 
[p. 532, cols. 1 & 2.] 65 

Appeal against the deoree of Mr. Justice 
Newbould, dated the 6th April 1916, in Appeal 
from Appellate Deoree No. 3872 of 1914. 


versus 

AKHIL CHANDRA BISWAS - Plaintiff 
—Respondent—Opposite Party. 

Lease, construction of—Permanent lease—Covenant 
for re-entry, whether personal—Covenant running with 
land Construction of covenant—Landlord and 
tenant Tenant , right of, to land annexed to tenancy 
by way of encroachment. 

I lie interest created by a taluka patta and called 

a taluka constitutes prima facie a permanent tenure 

where there is nothing, either in the surrounding 

circumstances or in the instrument Which creates 

it, to show that it was intended to be otherwise Tp 
532, col. 2.J L ^' 

Where the instrument creating a tenancy called 
taluka was silent upon the questions of heritability 
and transferability, but during the period of sixty 
years which had elapsed since its creation the 
tenancy had passed in inheritance from father to 

son and had formed the subject of successive trans- 
ters and the succession and transfers were recognised 
by the landlord and the rent fixed at its inception 
was never varied and the grant was for residential 
purposes and structures were erected on the land: 

Held, •]) that the lease was intended to be perma¬ 
nent, notwithstanding the fact that there was a 


FACTS material to the report will appear 
from the following judgment of Mr. Justice 
Newbould:— 

The plaintiff in this appeal has obtained a 
deoree for ejectment and the defendant No. 3 
has appealed to this Court. The main case of 
this defendant was that the interest of one of 
the two former proprietors of the land in 
dispute had descended to him by purchase 
through one Kali Kinkar. It has been found 
that there was no valid sale to Kali Kinkar 
and this defendant now relies on the title 
obtained by one of his predecessors Abdul 
Tinwalla, who got a settlement of this land 
in 1211 M. E. Both the lower Courts have 
found that so far as this settlement is 
concerned, Abdul Tinwalla was a tenant- 
at-will with no transferable right. The 
lower Appellate Court has merely incidentally 
mentioned that this Abdul Tinwalla had only 
the right of a tenant-at-will and has not 
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discussed the grounds for this finding. The 
probable reason is that the point was not 
disputed before that Court as Abdul Tin- 
walla’s patta of the 12th Byssakh 1211 M. E. 
expressly reserved a right of re-entry for the 
lessor. The fact that the lease provides 
that the lessor can only enter the land 
on personal necessity, does not make the 
covenant any the less a covenant running 
with the land. 

It is next contended that the lower 
Appellate Court has not given its reasons 
for holding that the legality of the notice 
to quit and the validity of its service have 
been duly proved. It has not been shown that 
the point was one of so complex a nature 
that in a judgment of affirmance it was 
necessary to do more than express a general 
agreement with the findings of the Munsif. 

Lastly, it is urged that, as regards plot 
No 2, the plaintiff’s claim is barred by 
limitation. The lower Appellate Court has 
held that this plot was held by the defend¬ 
ant and his predecessors as included in 
the tenancy by which plot No. 1 was held 
and this finding is sufficient to dispose of 
this plea. 

The appeal fails and is dismissed with 
costs. 

Babu Birai Mohun Majumdar (wit him 
Babu Pribodh, Kumar Das), for the Appel¬ 
lant. 

Babu Khitigh Chandra Sen , for the Re¬ 
spondent. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould in an 
action in ejectment. The suit was decreed 
in part in the Court of first instance. On 
appeal the Subordinate Judge decreed the 
claim in full and that decree has been 
affirmed in second appeal to this Court. 
The rights of the parties are regulated 
by a contract of tenancy executed on the 
23rd April 1849 by Madan Mohan Ghose 
in favour of Abdul in respect of the 
first plot of land now in dispute The 
lease, which is oalled taluka patta , recites 
that the tenant had executed a kabuliyat 
in favour of the grantor and that the 
taluka patta was granted on a rent of Re. 1 
from year to year. Then follows an im¬ 
portant covenant in these terms: “ You 
shall ereot houses upon the land and live 


there. If I have a personal necessity, you 
shall relinquish the land, and you will 
not be entitled to make any objection.” 
The plaintiff is the successor-in-interest 
of the original grantor; the first defendant 
is the son of the original grantee; the 
third defendant who really contested the 
suit is a transferee of the tenure through 
the second defendant. The second plot 
in suit is not covered by the lease but 
was annexed to the first plot by the tenant 
by way of encroachment. The plaintiff has 
treated the third defendant as a tenant 
in respect of both the plots, and, after 
service of notice to quit on him, has in¬ 
stituted this suit for recovery of possession. 
The defendant contends that he cannot be 
ejected as the tenancy is of a permanent 
character. In these circumstances, the plaint¬ 
iff, in order to succeed, must establish' 
first , that the tenancy was of a termin¬ 
able nature, and, secondly , that it has been 
terminated in accordance with law. 

The fundamental question in the case 
relates to the nature of the tenanoy created 
by the taluka patta of the 23rd April 1849. 
The appellant contends that the expression 
taluka'' prima face implies permanence and 
relies upon the decision in Krishano Chunder 
Goopto v. Meer Sufdur All (1), which was re¬ 
cently followed in Budyar Rahman v. Matiar 
Rahman (2). It must now be treated as 
well settled that if there be nothing, either 
in the surrounding circumstances or in the 
instrument which creates the interest, to show 
that it was intended to be otherwise, the 
inference is that a tenanoy called “ taluka ” 
constitutes a permanent tenure. We thus 
start with the presumption that the tenancy 
created by this lease was a permanent 
tenure. Are there, then, any indications 
in the instrument itself or in the surround¬ 
ing circumstances which point to a contrary 
oonclusionp On behalf of the respondent reli¬ 
ance is plaoed upon the fact that appropriate 
words of heritability or transferability do 
not occur in the instrument. This may 
be conceded and the deed is silent upon 
the questions of heritability and transferability. 
But the significant faot remains that during 
the period of sixty years, which have elapsed 
since the lease was granted, the tenancy has 

(1) 22 \V. R, 326. 

(2) 21 Inch Cas. 47; 18 C. L. J. 271. 
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passed by inheritance from father to son 
and has formed the subject of successive 
transfers; moreover, the succession and 
transfers have been recognised by the 
landlord. Consequently, the inference legiti¬ 
mately follows that the parties intended the 
leasehold interest to be heritable and 
transferable. We have the additional fact 
that the grant was for residential purposes; 
and as might have been expected, structures 
have been erected on the land, indeed, the 
decree entitles the plaintiff in accordance 
with the prayer in the plaint to remove 
the houses erected by the defendant on 
the disputed land. Finally it is noteworthy 
that the rent fixed in 1849 has never varied. 
Consequently, the indications furnished by 
the instrument all tend to confirm the 
conclusion that the lease described as taluka 
patta was intended to be permanent. Re¬ 
liance, however, has been placed on the 
clause which entitles the grantor to re-enter 
and prevents the grantee from rasing 
objection to such a course. On behalf 
of the appellant it is contended that this is a 
purely personal covenant in favour of the 
grantor himself. The respondent argues, on 
the other hand, that this is a covenant running 
with the land. Now as observed by Holmes in 
his Common Law (page 406), it is impossible 
to tell by general reasoning what rights will 
be held to belong to the class of personal 
covenants or where the line would be drawn 
between the two classes, that is, personal 
covenants and covenants running with the 
land. The proper course is to construe the 
terms of the instrument and thus ascertain 
the true intention of the grantor and grantee. 
Now, upon a plain reading of this lease, it is 
clear that the covenant was in favour of the 
grantor personally, for the words used are: 

if I have personal necessity (* * * 

*****) you shall relin¬ 
quish the land.” In a case of this descrip¬ 
tion the well known rule applies that the 
covenant is to be construed most strongly 
against the grantor and most beneficially in 
favour of the grantee (see the observations of 
Wilde, C. J., in In re Stroud (3\ of Romilly, 
M. R., in 1 Varde v. ir<m/e(4), and of Selbori e, 

(3) (1849 8 C. B. 502 at p. 529; 19 L. J. C. P. 117; 
137 E. It. 601; 79 R. R. 608. 

(4) (1852) 16 Bear. 103 at p. 105, 51 E. R. 71G; 96 
R. R. 49. 


L. C., in Neill v. Devonshire (Duke) (5). We 
do not affirm the proposition that if the 
meaning of the coveuant is perfectly clear, 
if it is expressed in absolutely unambiguous 
language, the language should be strained to 
obtain a conclusion in favour of the grantee 
and against the grantor. Such a course was 
condemned by Jassel, M. R, in Taylor v. St. 
Helens Corporation (6). It is equally clear 
that where the terms of the grant show 
plainly that the covenant was intended to be 
personally in favour of the grantor, the Court 
should not stretch the language and interpret 
the covenant to the detriment of the grantee. 
The covenant in this case is of a very 
stringent character and we should not 
accept the construction proposed by the 
grantor, which is not only more extensive 
than is justified by the actual words used 
but really destroys the permanency of the 
le\se and places the grantee entirely at the 
mercy of the grantor. The position then is 
that the instrument, which is described as 
a taluka pitta and consequently prima fasie 
is a permanent grant, furnishes no indication 
that the intention of the parties was to create 
a terminable tenancy except that during the 
lifetime of the grantor, if he had personal 
necessity, the tenant would be bound to 
relinquish the land in his favour. That 
contingency has not happened. The tenancy 
has continued for 60 years and the successor- 
in interest of the grantor now peeks to eject 
from tbe land a derivative holder from the 
grantee. In our opinion his claim cannot 
succeed. 

We have finally to consider whether this 
conclusion is applicable, not merely to 
the first plot which is covered by the grant, 
but also to the second plot which has been 
annexed by the tenant to the land of his 
tenancy. No distinction can, in such cir¬ 
cumstances, be made, we think, between the 
two parcels. The plaintiff has not treated 
the defendant as a trespasser in respect of 
the second plot. If within the statutory 
period from the date of encroachment, he had 
instituted a suit to eject the defendant on the 
ground that he could not, without his con¬ 
sent, acquire the status of a tenant in the 
second plot, he might have succeeded in his 
claim, Ishan Chandra Hitter v. Raja Ram • 

(5) (1883) 8 A. C. 135 at p. 149; 31 W. R. 622. 

(6) (1877) 6 Ch. D. 264; 46 L. J. Cli. 857; 37 L. T 
253; 25 W. R. 8S5. 


Vol. XLll 


INDIAN OASES. 


SHEO NARAIN OJHA 0. RAM JATAN OJHA. 

ranjan Chakarbutty (7), Whitmore v. Hum¬ 
phries ($), Hastings (Lord) v. Saddler (9), 
Attorney-General v. Tomline (10). Instead 
of this, he has treated the third defendant 
as tenant in respect of the encroached 
land, while the latter has professed to 
hold it as part and parcel of his tenancy. 
We need not decide whether the plaintiff 
may not claim additional rent from the 
defendant; it is sufficient to hold, for the 
purposes of the present claim in ejectment, 
that the two plots constitute one tenancy and 
stand on the same footing. 

The result is that this appeal is allowed, 

the decrees of the Courts below discharged 

and the suit dismissed with costs in all the 
Courts 

(7) 2 C, L. J. ,25. Appeal all0Wed - 

(8) (1872) 7 C. P. 1; 41 L. J. C. P. 43: 25 L T 

406; 20 W. R. 79. 

(9) (1898) 79 L. T. 365. 

684/25 W. b K 7 ) 802 Ch - U ' 7Mi 46 ^ ^ C ''- C54; 30 L ' T 
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PATNA HIGH CODRT. 

Second Civil Appeal No. 617 of 1916 

May 8. 1917. 

Present :—Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Jwala Prasad 
p andk SHEO NARAIN OJHA and others— 

Defendants—Appellants 

VPTSU8 

RAM J A1 A N 0 J11A an d others— 
Plaintiffs and Hunshi DEWAKAR 

PRASAD and others —Defendants_ 

Respondents. 

Transfer of Property Art (IV of 1882/ «. 99 -Sale of 
mortgaged property in contravention of section, whe¬ 
ther void or voidable—Limitation Art (IX oj U. 08 ) 
Sell. I, Art. 12 —Civil Procedure Code (Art V of 

o XXI, r. 90, a XXXIV, r. U-FynL of redemption] 
extinction of. 9 

A sale in contravention of section 09 of the 
Transfer of Property Act is only voidable and not 

yyt' It mu *^ho set aside under rule 90 of Order 
XXI of tho Civil Procedure Code by a suit within 

Art! r a ? 9 °a , i he . f° nfirmatio11 <> f the sale under 
Artnle 12, Schedule J, of the Limitation Act before 

redemption can bc alh.wed [p. 633, col 2. p 534, e.,1. 
2; p. 635, col. ]; p. o36, col. l.j 

A suit for redemption cannot be regarded os a 
suit to set aside the sulc, though the irrogularitv may 
he su ftiment by itself to entitle the plaintiff to vacate 
the f ile by a proper proceeding under the Civil 
I rocediirc Cede or by a suit. [p. 626, eol. 1.] 

i, c - ^ 1 c - L - j - 32 1. 

A. 2.5, S Sai. P. C. J. 7 J 4 ; 9 C. W. N 201* 2 A r 

71. 7 Bom. L. It. 1 (P. C.), followed, 


Pancham Lai v. Kishun Pershad, 6 Iml. Cas 47- 14 
c. W. N. 579, 12 C. L. J. 574, dissented from. ' 

Appeal from a deoision of the Addition- 
al District Judge, Shahabad, dated the 
22nd February 1916, modifying that of the 
Additional Subordinate Judge, Shahabad 
dated 24th September 1915. 

Sir Alt Imam and Mr. Ear Narayan Prasad 
for the Appellants. * 

Messrs. P. K. Sen and Rajendra Prasad , for 
the Respondents. 

JUDGMENT. 

Chamier, C. J.-The facts of this case 
are as follows: — 

In 1894 Ramjatan Ojha and Mummmat 
Phul Koer mortgaged 18 bighns of land to 
Sheo Narain Ojha. The latter and others 
held mortgages on other property of Ram¬ 
jatan Ojha on which they brought a suit 
In execution of the decree in that suit 
they brought the mortgaged property to 
sale but the proceeds of the sale being not 
sufficient to satisfy the decree they obtained 
a further deoree under section 90 of the 
Transfer of Property Act and in execution 
thereof in February 1906 brought to sale 
the 18 hghas above mentioned and pur¬ 
chased the property themselves for Rs. 500. 
Sheo Narain Ojha subsequently redeemed a 
mortgage held by one Parmeshur Ojha on the 
18 bighas by paying to him a sum of Rs. 625. 

In the present suit Ramjatan Ojha and 
others seek to redeem the mortgage of 1894 
The Subordinate Judge made a decree for 
redemption on payment of the original 
mortgage money and interest and the sum 
of Rs. 500 paid for Ihe property at the 
sale of 1906, but he declined to allow Sheo 
Narain Ojha the sum of Ila. 625 paid by 
him to Parmeshur Ojha. The defendants 
appealed and the plaintiffs filed cross-objec- 
t'ons with the result that the District Judge 
mod,tied the decree of the Subordinate 

< ‘ 1 Il0Wlng ,he def endants the sum 
of Rs. 625 also. 

The defendants have appealed to this 
Court contending that the suit should he dis- 
missed and the plaintiffs i„ their cross-objec 
ions contend that they should not be required 
to pay the sums of Rs 500 and Rs 625 
The purchase of the IS bigh'as by the 
mortgagee of 1894 was contrary to section 
-9 of the transfer of Property Act which 
«as then ,n force, but it is now settled 
that a purchase contrary to that section or 
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Order XXXIV, rule 14, which has replaced 
that section, is voidable only and net 
absolutely void. In a case to which neither 
of the provisions mentioned seems to have 
been applicable their Lordships of the Privy 
Council affirmed the rule to which those 
provisions give expression, but said that 
such a purchase was an irregularity only 
and not a cause of nullity for want of 
jurisdiction [see Khiarapmal v. Daim (1)]. 

The defendants-appellants rely upon the 
case of Pancham Lai v. Kishun Pershad 
(2), in which it was held in circum¬ 
stances not unlike those of the pre¬ 
sent case that the purchase of the equity 
of redemption by the mortgagee constitutes 
him a trustee for the mortgagor and that 
he does not acquire an irredeemable title 
and that a mortgagor seeking to redeem 
after such a purchase by the mortgagee is 
not bound to have the sale set aside. It 
seems to me that the rule regarding the 
position of a mortgagee who purchases the 
equity of redemption was too widely stated 
in that case, but assuming that the mort¬ 
gagee becomes a trustee for the mortgagor 
the trust is what i9 called a constructive 
trust, and the mortgagor cannot take ad¬ 
vantage of section 10 of the Limitation 
Act. 1 am unable to agree with the learned 
Judges who decided the case of Pancham 
Lai v. Kishun i'prshad (2) that in circum¬ 
stances like those of the present case the 
mortgagor is not bound to have the sale 
set aside within the time limited by law. 
The judgment of their Lordships of the 
Privy Council in Khiarajmr.l v. Daim (1) 
shows that the sale now in question was 
at most irregular. The mortgagors’ interest 
in the property was in fact sold and so 
long as that sale holds good, the plaintiffs 
cannot redeem the mortgage. 

The plaintiffs in the present case failed 
to get the sale set aside within the time 
limited by law. I would overrule the cross¬ 
objections, allow the appeal and dismiss the 
suit with all costs in all three Courts. 


(1) 32 C. 296: 1 C. L. J. 5S4; 32 I. A. 23; 8 Sar. P. 
C. J. 734; 9 C. W. N. 201; 2 A. L. J. 7); 7 Bom. L. R. 
1 (P. C.). 

{2) 6 Ind. Cas. 47; 14 C. W. N. 579; 12 C. L. J. 
574. 


The persons entitled to receive costs from 
the plaintiffs are the defendants who have 
appealed to this Court. 

Jwala Prasad, J. —This appeal arises out 
of a suit by the plaintiffs for redemption 
of an usufructuary mortgage executed by 
plaintiff Ramjatan Ojha and Musammat 
Phool Run war in 1894 in favour of defen¬ 
dant Shive Narain Ojha. Musammat Phool 
Kunwar is dead and her daughter’s son is 
defendant No. 10 in the suit. The pro¬ 
perty mortgaged in the bond of 1894 was 
IS bighas of raiyati land belonging to the 
mortgagors. The mortgagee Shive Narain 
Ojha and his co-sharers had also held 
other mortgages on some other property of 
Ramjatan Ojha in respect of which they 
obtained a deoree and sold the properties 
covered by those mortgages. The amount 
realised from the sale of the properties 
mortgaged being insufficient to satisfy the 
entire decree, the property covered by 
the mortgage of 1894 was sold for the 
balance of the amount due under 
the deoree and was purchased by the 
mortgagees defendants at a sale held on the 
8th of February 1906. The mortgagees 
defendants thus purchased the equity of 
redemption of the plaintiffs in the mortgaged 
property at an auction sale held in execu¬ 
tion of their money decree, for a claim 
which did not arise out of the mortgage 
of 1894 sought to be redeemed by the 
plaintiffs. 

The present suit was brought by the 
mortgagors in May 1914, that is, almost 
after six years from the purchase of the 
equity of redemption by the mortgagees. 
The defence set up by the mortgagees 
appellants was that there was no equity 
of redemption left in the plaintiffs and 
that it was extinguished by their purchase 
of the property at the auction sale in 
1906. The Court below overruled the 
contention of the appellants and gave a 
decree in favour of the plaintiffs, allowing 
them to redeem the mortgage of 1894 on 
payment of the money due under that 
mortgage as ell as the sum for which 
the property was purchased at the aforesaid 
auction sale and the money due on certain 
o' her prior mortgages on the property which 
were redeemed by the appellants after their 
purchase. The mortgagees before us m 
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appeal have raised the same contention as 
was raised by them in the Courts below 
that there is no equity of redemption left 
in the • plaintiffs by reason of the auction 
sale of 1906, at which the mortgagees 
purchased the property in dispute. This 
contention is based upon the ground that the 
auction sale has become absolute and cannot 
be set aside and unless the sale is set 
aside, the plaintiffs can have no claim lo 
redeem the property. 

The mortgagors respondents on the other 
hand contend that they have not lost their 
right of redemption notwithstanding the 
sale of the property and its confirmation, 
and that it is not necessary for them to 
have the sale set aside. It is not contended 
before us that the plaintiffs had no knowledge 
of the sale, or that the sale was fraudu¬ 
lent. There is no prayer in the plaint 
to have the sale set aside. 

It is true that the sale in question was 
in contravention of section 99 of the 

Transfer of Property Act in force at the 
time of the sale, which provides that a 
mortgagee shall not be entitled to bring 
the mortgaged property to sale without 
instituting a suit under section G7 of the 
Transfer of Property Act in execution of 
a decree for the satisfaction of any claim, 
whether arising under the mortgage or not. 

It may be taken as settled that a sale 
in contravention of section 99 is not 

without jurisdiction and is, therefore, not 
null and void but is only irregular and 
voidable. Following the principle laid 
down by their Lordships of the Privy 
Counoil in Khiarajmal v Daim (1), it 
seems that all the High Courts in India 
have held that a sale in contravention of 
section 99 is only irregular, vide Ashutosh 
Sikdar v. Rehari Lai Kirtania (3), Lai 
Bahadur Singh v. Ahharan Singh (4), Muthu 
v. Karuppan (5), Sahadu Manaji v. Veclya 
Jaba Mahar (6) and Bhola Jha v. Kali 

Prasad (7). 

Notwithstanding that the sale was only 
irregular, the lower Courts have held that 

(3) 35 C. Cl; 11 C. W N. 1011; 6 C. L. J. 320. 

(4) 27 Ind. Cas. 795; 37 A. 165; 13 A. L. J. 138. 

(5) 30 M. 313; 17 M. L. J 163; 2 M. L. T. 181. 

(6) 14 Ind. Cas. 760; 14 Bom. L It. 254. 

(7) 34 Ind. Cas. 288; 1 1\ L. J. 180. 
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the plaintiffs are entitled to redeem the pro¬ 
perty. The view taken by the Courts below is 
no doubt supported by the decision of a 
Division Bench of the Calcutta High Court in 
Pancham Jjal v. Kishun Pershad (2). All the 
other High Courts in India, however, appear 
to have taken a contrary view. The Full 
Bench of the Allahabad High Court in 
Lai Bahadur Singh v. Abharan Singh (4) has 
held that where a sale in contravention of 
section 99 of the Transfer of Property 
Act is confirmed, the auction-purchaser, 
whether he be an outsider or the mortgagee 
bidding with the leave of the Court, obtains 
an indefeasible title, and the right of the 
mortgagor and those who represent him to 
redeem is absolutely extinguished. 

The above decision has been recently follow¬ 
ed by a Division Bench of the Madras High 
Court in Arjuna Reddi v. Venkatachala Asari(8) 
(January 1916). In the Madras case the mort¬ 
gagee himself had purchased the equity of 
redemption in execution of his money decree 
as in the present oase. Similar is the view 
of the Bombay High Court in Sahadu Manaji 
v. Pevlya Jaba Mahar (6). It seems, therefore, 
that the decision of a Division Bench of 
the Calcutta High Court in Pancham Lai 
v. Kishun Pershad (2), above referred to, 
relied upon by the mortgagors respondents 
is contrary to the decisions of all the other 
High Courts. Mr. Justice Woodroffe, who 
delivered the judgment of the Court in 
the above case, conoeded that the sale 
in contravention of section 99 was irregular 
and not void, but the learned Judge held 
that the right of redemption of the mort¬ 
gagor was not extinguished by the sale 
and that it was not necessary for him to 
obtain relief to have the sale set aside. 
His view is based upon what the learned 
Judge says is the established proposition 
of law that the purchase of the equity 
of redemption constitutes the mortgagee a 
trustee for the mortgagor. His view is no 
doubt supported by that of Maopherson, J., 
in Kamini I)ebi v. R.rnlochan Sirkar 
(9) referred to by Woodroffe, J., in his 
judgment. But their Lordships of the 

(8) 32 lad. Cas. 611; 32 M. L. J. 525; 19 AI. L. T. 
121; 5 L. W. 242. 

(9) 6 B. L. R. 450. 
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Privy Council in Mahabir Pershad Singh v. 
Macnaghien (10) declined to accept the view 
of Macpherson, J, that the mortgagee pur¬ 
chasing the equity of redemption is a trustee 
for the mortgagor when the mortgagee 
purchases the property with the leave of 
the Court. Their Lordships held that 
‘ leave to bid puts an end to the disability 
of the mortgagee and puts him in the same 
position as any other independent purchaser.” 
It does not appear that the attention of 
Woodroffe, J., was drawn to the above deci¬ 
sion of the Privy Council. The view that 
the mortgagor can be allowed to redeem the 
property without having the sale set aside 
appears contrary to the decisions of their 
Lordships of the Privy Council in Malkarjun 
v. Narhari (11). Their Lordships have dis¬ 
tinctly held that a sale, howsoever irregular, 
must be set aside within due time by the 
Courts as prescribed in section 311 of the 
Code of Civil Procedure, or by a suit within 
one year from the confirmation of the sale 
under Article 12, Schedule II, of the Limita¬ 
tion Act, before redemption can be 
allowed, and that a suit for redemption 
cannot be regarded as a suit to set aside 
the sale, though the irregularity may be 
sufficient by itself to entitle the plaintiff 
to vacate the sale by a proper proceeding 
under the Civil Procedure Code, or by a 
suit. 

The aforesaid principle in my opinion 
should also apply to a sale held in con¬ 
travention of section 99. Hence so long 
as the sale stands good and has not been 
avoided or set aside, it is impossible to 
conceive how the mortgagor can exercise 
his right of redemption. With great re¬ 
spect I must dissent from the decision of 
Woodroffe, J., in Pancham Lai v. Ki'huv 
Pershul (2). 

The plaintiffs’ equity of redemption has 
been extinguished by the auction sale of 
1903 and their remedy to have the sale set 
aside is barred by liraila ion. The plaintiffs’ 
suit should, therefore, be dismissed. The 
appeal is allowed with costs. 

The suit having been dismissed, the cross- 

objections of the plaintiffs that they are 

(10) 16 C. 682:16 1. A. 107; 13 Ind Jur. 133; 5 
Sar. P C. J. 3-J5 8 Ind. Dec (N s.) 451. 

'I n 2*^ B. R37; 5 C. W. N. 10; 2 Bom L. R. 927; 27 
I. A. 2.6; 10 M. L. J. 365; 7 Sar. P. C, J. 739 (P. C.). 


net lir.ble to yp.y the purchase money and 
also the snm paid by their mortgagee to 
redeem the prior mortgage are disallowed. 

Ay peal allow 2 d. 


MADRAS HIGH COURT. 

Second Civil Appeal Nos. 1044 to 1016 

of 1916. 

March 7, 1917. 

Present: — Justice Sir William Ay ling, Kt., 

and Mr Justice Napier. 

ANANTANARAYANA IYER— 
Plaintiff No. 2 — Appellvnt 

versus 

KOZHIKOTE PATINHARE KOVTA- 
LAKATH THIRUVEERARAYAN alias 
THAMPAN THAMBURAN styled 
the present EDATHRAPAD 4th RAJAH 
of CALICUT and others—Defendants— 

Respondents. 

Malabar Law— Stani, grant by, of melcharth for 12 
yearn — Melcharth, validity of — Power of stani to grant 
-perpetual leases. 

The grant by a statii of a perpetual lease of stanom 
properties is not necessarily bad, if it is for the 
benefit of the stanom. [p. 537, col. 2.] 

Venkateswara lyan v. Shekhari Yarma , 3 M. 384; 5 
Jnd. Jur. 542; 8 I. A. 143; 4 Sar. P. C. J. 259; 1 Ind. 
Dec. (n. s.) 822; Mullath Tarwed Karnavan v. Mullath 
Unni Nambi, 5 M. L. T. 219, distinguished. 


Where a melcharth is granted for a certain num¬ 
ber of years, its binding nature depends upon 
whether a reasonable rent is reserved for the period 
of the lease [p. 538, col. 1 ] 

Where such melcharth is sought to be declared 
void, it rests on the person who seeks to do so to 
show that it is not of a reasonable nature, and not 
in the ordinary course of business, [p. 538, 

Where stanom property was held on verumpattom 
lease for one year and that lease was renewed from 
time to lime in favour of the same tenant and at 
last the verumpattom lease was split up into 
three different leases and granted to three different 
lessees, to each of whom a melcharth for 12 years 
was granted: 

Meld, v l) that the melcharth was not necessarily 
bad, unless it was shown that the grant of a lease 
of this character was so unusual as evidently not to 
be in the ordinary course of business; [p 538 col. 2.] 

(2) that the fact that consolidation was beneficial 
to the estate did not render splitting up of a lease 
invalid, unless it was proved that it was not usual 
to grant such leases, [p. 538, col. 2 1 

Second appeals against the decrees « f 
the Court of the Subordinate Judgj 


granted 
col 1 ] 
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South Malabar at Pal ghat, in Appeal Suit we propose to act under peotion 103 of the 


Nos. 455 to 457 of 1915, preferred against 
those of the District Mnnsif, Alatur, in 
Original Suits Nos. 447, 449 and 448 of 

1914. 

Messrs. K. R. Subramania Sastri and K. P. 
Ramakrishna Aiyar % for the Appellant. 

Messrs. A. S. Venku Aiyar and P. V. 
Parameswar Aiyar , for the Respondents. 

JUDGMENT. 

•Napier, J. —This is a suit by a melcharth- 
dar from the stam , the 4th Raja of Calicut, 
to recover from certain persons in posses¬ 
sion of land under verumpatom lease the 
properties demised in the melcharth ; the 
melcharthdar is the second plaintiff, the 
demisor being the 1st plaintiff, the 5th 
defendant in the suit is a person to whom 
a melcharth had been granted by the prede¬ 
cessor of the 1st plaintiff with respect to 
the same properties and the plaintiffs claim 
that that demise was bad and not binding 
on the present 1st plaintiff as having been 
given without any consideration and for 
the purpose of depriving the 1st plaintiff 
of his lawful income and not for the purpose 
of the stani. This question was made 
the subject of the 7th issue, namely, 
“whether the lease relied on by the 5th 
defendant is valid and binding on the 
plaintiffs. 5 ’ We have already held in 
Second Appeals Nos. 581, 582 and COS of 
1916 that the property was held by the 
defendants in possession on a ve/umpatom 
lease and that they were, therefore, liable 
to surrender it. Hut the question we have 
to decide in this case is whether the 
prior melcharth grauted to the 5th defend¬ 
ant is valid, because, if so, the present 2nd 
plaintiff has no title on which he can sue. 
The matter was considered carefully by 
the District Munsif, who held that the 
first melcharth was good. Hut it has been 
pointed or.t to us that the lower Appellate 
Court has not given a finding on this 
issue No. 7, having overlooked the necessity 
for it a9 the Court dealt with these cases 
and the prior cases Second Appeals N 09 . 581, 

582 and 608 of 1916 in the same judgment. 

The point urged by Mr. Subramania 
Sastri is really a point of law although 
it has to be applied to the facts of this 
case, and as we have those facts before 
\is and as they are not really in dispute, 


Code of Civil Procedure and determine 
this issue ourselves. The argument put 
forward by Mr. Subramania Sastri is, that 
anything beyond a lease for a single year 
by a stani is voidable unless it lias been 
shown to have been for the necessity of 
the s f ani. And he has invited our attention 
to a long series of cases beginning with 
two of the Sudder Adawlat Court. Those 
two cases are quoted in Moore’s Malabar 
Law, page 353, the subject being dealt 
with by the learned author from page 348. 
We do not think that those two cases 
really lay down anything in the way of a 
general proposition. They seem to me to 
have been decided on the facts of each 
case and are cases where a Zamorin 
practically on his deathbed and a Raja of 
Palghat, who had just suffered from a 
paralytic stroke, endeavoured to defraud the 
person who would come into possession 
of the estate in a few months of the whole 
of what he might legitimately expect to get 
from the property. Great reliance has 
naturally been placed by Mr. Subramania 
Sastri on the decision of the Privy 
Council, Venkatrshwara I yen v. Shekhari 
Varma (0, but I do not think that their 
Lordships intended to lay down that 
every lease, for however short a term, must 
be governed by the same rules as they 
applied in that case. That was a perpetual 
lease of stanom lands by a Raja, and 
their Lordships say with regard to that: 
“The fftanomdar represents the corpus of 
his stanom much in the same way as a 
Hindu widow represents the estates 
which have devolved upon her, and he may 
alienate the property for the benefit or 
proper expenses of the stanom .” Now I 
think it is clear that in using this langu¬ 
age their Lordships were referring to 
alienations by sale and mortgage by a 
Hindu widow in circumstances which 
have been held to be binding on the rever¬ 
sioners, and I do not think that they 
had in their minds in the very slightest 
the granting of a lease for the purposes of 
the cultivation of the stanom property. 
Even this proposition has been held in a 
later case not to be of universal application, 

(1) 3 M. 38-1: * hid. Jur. 512; 8 I. A. 143; 4 Sar. J J , 
C. J. 259; 1 Ind. Dec (X. s ) 82?. 
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for it was decided in Mana Vikraman v. 
Sundaran Pattar (2) that the granting 
of a perpetual lease is not necessarily bad 
if it is for the benefit of the stanom , and 
on the facts the Court held that the 
approval of 8 stanis was sufficient to show 
benefit. In a later case dealing with a 
perpetual lease, Mullath Tarwed Kar^auan v. 
Mullath Unni Nambi (3), it was laid down 
that such a leise is presumably beyond the 
powers of a stani as it amounts to an 
alienation. Now I do not think that we 
have to apply the principles governing these 
cases at all. It seem3 to me that dealing 
with a lease for 12 years we have to 
consider the matter from a different 
standpoint. The property has not been 
‘alienated’ in the broad sense of the word. 
It remains for the benefit oP the stanom 
and some rent is coming in and in course 
of time the lease will come to an end, 
and the new stani will get the benefit of 
the renewal. The tests to be applied to 
such a case have been considered in two 
very recent cases, Second Appeals Nos. 1S71 
and 1875 of 1914 and Second Appeal 
No. 1449 of 1912. The first of these was a 
judgment of this Bench and the second 
of Sadasiva Aiyar, J., and Bakewell, J. 

I prefer to take the latter judgment, 
especially in view of the admittedly close 
acquaintance which one of those learned 
Judges has with Malabar customs and condi¬ 
tions. It was the grant of a melcharth 
for 12 years. The learned Judges say as 
follows:—“The question is whether the 
previous stani in granting the melcharth 
(o the plaintiff reserved a reasonable rent 
for the 12 years’ period, she having only 
a life-interest in (he income, and her suc¬ 
cessor not being bound by a melcharth 
which was not granted in the ordinary 
course of business or which did not 
reserve the proper and usual rent obtainable 
on renewal.” This, of course, is an entirely 
different test to that which ha9 been 
applied to cases of perpetual leases, and 
in my opinion it is one which we can very 
usefully adopt. Applying this test Mr. 
Subramania Sastri urges that on the facts 
it is destructive. He points out that these 
properties were previously granted to the 

(2) 4 M. 148; 6 Ind. Jnr. 188; 1 Ind. Dec. (n. s.) 938. 

(3) 6 M. L. T. 219. 


defendants in possession on verumpatom 
tenure, that is, a lease for a year. And 
he also points out that the properties 
have been consolidated into one melcharth , 
which has been granted by the stani to 
his own nephew. Giving all weight to 
these considerations, I do not think that 
these facts are sufficient .to bring the case 
within the mischief of the doctrine laid 
down, especially as I am inclined to think 
that in the view of the learned Judges 
who decided that case, it rests on the 
person who seeks to have the melcharth 
declared void to show that it is not of a 
reasonable nature and not granted in the 
ordinary course of business. Although it 
is true that these properties were grant¬ 
ed on verumpatom lease, namely, a lease 
for one year, the fact remains that between 
the year 1870 and the year 1913 there 
had only been four leases granted. The 
first was in 1870 and was renewed in 1881. 
It was renewed in 1888 and again in 1902, 
and the property was held under the last 
lease up to the date of this melcharth , 
which is 1912, so that as a matter of fact 
the same tenant held these properties for 
periods between 7 and 14 years on the 
nominal lease for one year. Then as to the 
question of consolidation, it appears that 
it is only l he last verumpatom lease that 
has been split up into three, for the 
previous leases were consolidated and the 
only reason why three different leases were 
granted in 1902 was because the holders 
of the lease had raide a partition and the 
parties desired to have a lease of the pro¬ 
perty held by each in his own name. So 
I do not think any importance can be 
attached to the consolidation. The District 
Munsif has expressed his opinion that 
consolidation may be very good business 
and also that it may be a benefit to the 
stanom to get a solvent tenant to take the 
property on a lease instead of having the 
troubles of yearly lease with the possible 
insolvency of any lessee at any time. I 
think there is a great deal of force in this 
contention, and unless it was demonstrated 
by evidence that the grant of a 12 years’ 
lease of this character was so unusual as 
evidently not to be in the ordinary course of 
the business, I should not be prepared to 
hold that was so. On the whole, I have 
come to the conclusion that there i9 no- 
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thing in this melcharth which offends against 
the test applied in the judgment of this Court 

in Second Appeal No. 1449 of 1912, the 

reasoning of which 1 adopt. 

The result will be that this issue is 
found against the plaintiff and the suits 
will have to be dismissed with costs of the 
tenants (respondents) one set and 2nd re¬ 
spondent one set. 

Aylino, J.— I agree. 

Appeal dismissed. 

Y.R.P. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Suit No. 221 op 1914. 

December 2, 1914. 

Present :—Mr. Crouch, A. J. C. 

Messrs. MACDONALD & Co.— 
Plaintiffs—Appellants 

versus 

Messes. HOLLAND and MOSS — 

Defendants—Respondents. 

Evidence Act (l of 1872), 8. 45 —Trade mark , imi¬ 
tation of — Expert , opinions of , as to likelihood of 
deception by imitation trade mark, admissibility of. 

Opinions of experts, ns to whether goods of a 
particular firm bearing particular trade marks 
alleged to be imitation would be likely to deceive 
the ultimate purchasers to buy imitation goods 
in place of genuine ones, are inadmissible under 
section 45 of the Evidence Act, as they do not relate 
to any question of science or art. It is for the Court 
to decide whether the marks oomplained of are 
likely to deceive the public, [p. 541, cols. 1 <fc 2.] 

Mr. E. Raymond, for the Plaintiffs. 

Mr. F. J. Be Vtrtenil , for the Defend- 

ants. 

JUDGMENT —The plaintiffs Macdonald & 
Co. allege that they have for a number of 
years been importing certain mulls with 
certain ticket and marks on the face-lap 
which have obtained a reputation in the 
market among the ultimate up country 
purchasers, ai d they sue for an injunction 
to prevent the defendants Holland and Moss 
importing similar white mulls with similar 
tioket and marks likely to deceive the 
ultimate up country purchasers. 

The plaintiffs have proved through their 
Manager Miller and salesman Jethanand 
and also their wholesale Agents Lalchand 
Motirara’s Managers, Metharam and Parma- 


nand, that they have imported . these 
particular white mulls with these particular 
ticket and marks since 1896 and that 
these have obtained a reputation in the 
market. The defendants have not denied 
these facts and have admitted through 
their Manager Noble that they .have been 
importing similar white mulls with similar 
ticket and marks since October 1912, or 
more correctly since the date of the 
arrival of the first consignment here in 
July 1913. But they have strenuously 
denied that there has been any such simi¬ 
larity of ticket and marks as would be 
likely to deceive the ultimate up-country 
purchasers such as Pat bans. 

Now the plaintiffs’ ticket and marks 
are those on the sample face-lap (Exhibit 
No. 2). The ticket is the head and shoulders 
of an Indian woman of which the general 
colouring is gold and red surrounded by 
a green border, the shape of the whole 
being a small oblong. Below the ticket 
are rope numbers repesenting the quality. 
There are four different numbers forming 

a range of 16500, 1700', 17500, and 
18000. Below the numbers to the right 
is a small double circle in blue containing 
the figures and words *18 yards.” Below 
that again comes an ornamentation worked 
in the cloth known as Sacharilia’’ heading. 
The defendants’ ticket and marks are those 
on the sample face lap ' Exhibits Nos. 4 and 5). 
The (ieket is two nearly full length Indian 
women, the general colouring being simi¬ 
larly red and gold surrounded by a green 
border arid the shape of the whole being a 
similar sized oblong. Below the ticket are 
rope numbers of similar form. These are 
2 ranges of 4 numbers each, the first range 
being Nos. 1510, ! 600, 1700, 1800, and 
the second range being Nos 8650C, 87000, 
875000, 880.0. Below the numbers is a single 
circle in blue containing the similar figures 
and words *J8 yards.” Below that there is a 
similar ‘ Sacharilla” heading. It would appear 
from the evidence of the plaintiffs’ Manager 
Miller corroborated by the evidence of 
Ralli’s Manager Murat that the defendants’ 
white mulls are throughout slightly inferior 
in quality and cost. It has been proved by 
these witnesses and by Donald Graham’s 
Manager Stevenson, and it has been admitted 
that the practice here with regard to numbers 
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is that there should be at least two figures 
different between the numbers of different 
firms, though it was suggested by one witness 
Kanyalal of Amritsar that a difference of one 
number is considered sufficient in Amritsar. 
It would appear from the evidence cf the 
Bombay Co.’s Manager Chapman and their 
salesman Tarachand, corroborated by the 
evidence of Fleming Shaw A Co.’s Manager 
Clayton,that the rope form of numbers,the cir- 
cular stamps and the ‘ Sacharilla” headings 
are common in connection with white mulls. 
So far there has been no substantial 
dispute between the parties. 


The plaintiffs have, however, further 
contended that their white mulls have been 
sent through their wholesale agtnts Lal- 
chand Motiram to up country dealers for 
sale for the purpose of making shirts, 
turbans and such like to more or less illiterate 
purchasers up country such as Pathans at 
Quetta, Peshawar and in Baluchistan, that 

‘‘nu u , p -“" antr y dealpr s order the goods as 
Ohokn mulls, signifying thereby that 
they consist of four qualities, or as the 
Kani ticket and sometimes by the number, 
and that the ultimate purchasers suoh as 
the Pathans know the goods by the Rani 
ticket or by their numbers. The plaintiffs’ 
Manager Miller and their wholesale Agents 
Lalchand Motiram’s Managers Metharam 
and Parmanand have given evidence to 
this effect, the last named professing to 
ave had personal experience of the 
ultimate purchasers such as the Pathans 
the defendants, on the other, hand, have 
contended that these goods have been 
known to the dealers up-country as the 
egum ticket whereas their own goods are 
known as the Lachi A Banto” ticket and 
that the ultimate purchasers such as the 
t athans know the former goods as the 
hk Rim ticket and the latter as the “Do 
Rani ticket. The defendants’ Manager 
Noble and the two dealers Kanyalal and 
Hariram of Amritsar and the dealer 
Utamchand, who used ,to do business at 
Ohaman, have given evidence to the above 
effect; but the last named professing to 
have had personal experience of the ulti¬ 
mate purchasers such as the Pathans was 
not supported by his brother Aratmal, 
who for some reason or other appears to 
have decided not to gi V8 the required 


evidence as to the Pathans. Now it does 
not seem to me that much weight can be 
given to the allegation that these white 
mulls have been known and sold as “Chokri” 
mulls in eonliadistinciion to other white 
molls. There would appear to be no 
doubt that there are numbers of white mulls 
• Q °Jd ln »arges of 4 numbers as “Chokri” 
mnlh and evidence has been given to the 
effect that^ even when the goods were 
ordered as Chokri” mulls they were further 
distinguished by the name of theticket or the 
number. So the main question to be decided 
is whether these goods have been known, 
as alleged, by the ‘ Rani” ticket or numbers 
and whether the rival goods have been clearly 
distinguished from them as the “Do Rani” 
ticket or their numbers. It does not make 
much difference what names may have been 
attached to these tickets by the dealers in 
Amritsai; but in any case no reliance can, 
in my opinion, after seeing the witnesses in 
the box, be placed on the two dealers from 
Amritsar. On the other hand, the evidence 
is extremely slender on either side as to 
how the respective goods are known to the 
Path a ri 9 . No much reliance can be placed 
either on the personal experience—a very brief 
experience—of Lalchand Motirara’s manager 
Parmanand cron that of the dealer U tamchand 
who, as stated before, was not able to come 
to a clear conclusion on the subject with his 
brother Aratmal and who has since closed 
his business in Chaman. The whole matter 
must, therefore, depend upon common sense 
and what could be most likely to appeal in 
selecting these white mulls to the unedu¬ 
cated ultimate purchasers such as the up- 
country Pathans. 

So we have these facts established, namely, 
that MacDonald <fc Co. have been import¬ 
ing these white mulls with the c e particular 
ticket and marks since 1896; that Holland 
and Mo9s have commenced to import simi¬ 
lar white mulls with similar tickets and 
marks not differing as required by local cus¬ 
tom and of similar but slightly inferior 
quality Mnce 1918; and that the ultimate 
purchasers me uneducated people such as 
up country Pathans. It is further apparent 
that Holland and Moss’s white mulls can 
hardly have obtained any wide reputation in 
the market during the brief period of their 
°ale from July 1913 to July 1914, when 
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their further sale was stopped owing to notice 
preliminary to this litigation. It is upon 
these facts and the general similarity of the 
get*up of the respective goods that the ques¬ 
tion has to be decided, whether the imitation 
would be likely to deceive the ultimate 
purchasers such as unwary Pathans. It was 
suggested but not in my opinion proved, 
that the imitation work was the woik of a 
broker Aeudamal who had left the on8 firm 
to join the other. It appeared, however, that 
he left the other firm a considerable time 
before the importation of the alleged imita¬ 
tion goods. It was also sought to put in as 
expert evidence the opinions of certain busi¬ 
ness men as to whether the goods of Holland 
and Moss would be likely to deceive the 
ultimate purchasers such as unwary Pathans. 
That particular class of evidence was, how¬ 
ever, ruled to be inadmissible as not really 
amounting to expert opinion upon any 
question of science or art within the meaning 
of section 45 of the Indian Evidence 
Act. This ruling was based on the English 
decisions which appear to have been followed 
also in India. In the case of North Cheshire 
anl Manchester Brewery Co. V. Manchester 
Brewery Co. (l) Lord Halsbury is reported to 
have said at page 65: But upon the one 
question which your Lordships have to decide, 
whether the one name is so nearly resembl¬ 
ing another as to be calculated to deceive, I 
am of opinion that no witness would be 
entitled to say that, and for this reason- that 
that is the very question which your Lord- 
ships have to decide.” In the case of Bourne 
v. Swan and Edgar, Ltd ., In re Buuene's 
Trade Marks (2) Farwell, J., is report¬ 
ed to have made the following remarks: 
“It has been ruled by the House of Lords 
in the case of North Cheshiie a d Manchester 
Brewery Co. v. Manchester Brewery Cc . (1), 
and 1 think it must now be taken to be 
finally settled, that it is not a proper question 
to put to the witnesses—Is the picture or 
mark complained of calculated to deceive the 
public? The House of Lords have put it on 
the ground, and the Lord Chancellor especi¬ 
ally has put it on the ground, that that ques¬ 
tion is the very issue which the Court has 
to determine. It appears to me that there is 

(1) (1899) A. <\ 83; €8 L. J. Ch. 74; 79 L. T. 04o J 

15 T. L. R. 1!0. # 

(2) (190*) 1 Ch. 211; 73 Jj. J. Ch. IDS 87 L. T. 589; 
51 W. R. 313. 


also another reason against the admissibility, 
and that is that I do not see how you can 
call any individual to give what is in truth 
expert evidence as to human nature, because 
what they are asked in this form of question 
is, not what would happen to them individu¬ 
ally, but what they think the rest of the 
world would be likely to suppose or believe. 
They are not experts in human nature nor 
can they be called to give such evidence.” 
And again the learned Judge remarked: ‘ it 
only remains, then, to call the evidence of 
people who can say that they themselves 
would be deceived. Now, it is obviously ex¬ 
tremely difficult to get any such evidence. 
People are reluctant to admit that they are 
more foolish than their fellows. The result is 
that unless it is left to the eyesight of the 
Judge to judge for himself, there is practi¬ 
cally no evidence open to the plaintiff in an 
action of this sort.” In Schweppes , Ltd. v. 
Gibhens (3) Warrington, J., at page 661 is 
reported to have observed: It seems to me 

that eaoh of these cases must be looked at by 
itself, and the Judge looking at the label, or 
the get-up, or the device, whatever it may be 
that is complained of, with such assistance 
as to the practice of the trade as he can get 
from witnesses, must decide for himself 
whether the article complained of is calcu¬ 
lated to deceive or not.” In the case of 
Nemi Chand v. Wallace (4), Maclean, 0. 
J , is reported to have said at pages 508-509 
as follows:- — 

In order to arrive at a conclusion as to 
whether or not one mark is calculated to 
deceive purchasers into the belief that they 
are buying the goods of one manufacturer 
when they are not his goods, we may look 

at the two marks in question with our own 
powers of forming an opinion, accompanied 
by the evidence which is given in the case. 
If these two pieces of cloth are looked at in 
the ordinary way by an ordinary up-country 
purchaser, is there likely to be a mistake? 
There is no evidence in this case that any¬ 
body has been deceived, but the question is 
not whether a purchaser has been deceived 
but whether he is likely to be deceived. 
Using our own eyes there can be very little 
doubt that there is a marked resemblance 
between the marks on these two pieces of 

cloth. If the two were placed side bv side 

(3) (1905) 22 K. k\ C. 601. 

(4) 34 C. 495j 11 C. W. X. 537. 
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and carefully examined, a purchaser of ordi¬ 
nary intelligence would be able to dis¬ 
cover certain differences. But then in prac¬ 
tice that is not done.” Again the Judge 
observed: ‘ We must consider whether these 
marks are calculated to deceive the incautious, 
ignorant or the unwary up-country pur¬ 
chasers.” 

Now approaching the present case from 
the point of view thus indicated by the 
authorities it seems to me impossible to come 
to any other conclusion but that Holland 
and Moss goods would be likely, in view of the 
general similarity of the ticket, the rope num¬ 
bers, the circular yard stamp, and the “Sacha- 
rilla” heading, looking that is to say to the 
general effect of the whole get-up, to deceive 
such ultimate purchasers as the unwary up- 
country Pathans. That being so, the result 
must follow that Holland and Moss must 
submit to the injunction sought. It has, 
however, been urged that the correspondence 
between the parties before suit shows that 
Holland and Moss were quite ready to make 
all reasonable alterations to avoid the possi¬ 
bility of any such deception. No doubt 
Holland and Moss approached the matter in a 
spirit of conciliation and no doubt it is much 
more to be regretted that it was not possible 
to arrive at any satisfactory settlement, the 
fact being that the parties could not come to 
any agreement as to the main matter, 
namely, the tickets. But it is not for me, sit¬ 
ting here as the Judge of particular marks and 
tickets, to say whether the proposed altera¬ 
tions were or were not reasonable or to decide 
what exact alterations would be necessary to 
prevent all likelihood of deception. And it 
seems to me that if one firm chooses to 
import the goods with the get-up like the 
goods of another firm they do so at their 
own risk; and have no ground to complain if 
they should be unable by subsequent proposals 
of alterations to appease the very natural 
annoyance of the other firm and have to 
submit in the ordinary course to suit at the 
instance of the other firm for an injunction 
from the Court. 

The findings upon the issue must, therefore, 
be as follows:— 

Upon the first issue: For how many years 
have the plaintiffs been importing and selling 
white mulls bearing thereon the ticket numbers 
and mark specified? that they have been im¬ 


porting the goods since 1896. Upon the 
second issue: Have the plaintiffs’ white mulls 
bearing the said ticket, numbers and marks ac¬ 
quired a reputation in the market? In the 
affirmative. Upon the third issue: Are the 
defendants’ white mulls bearing the ticket, 
numbers and marks specified a coloured imita¬ 
tion? In the affirmative. On the fourth issue: To 
what relief, if any, are the plaintiffs entitled? 
that they are entitled to the relief prayed 
for, namely, a perpetual injunction restraining 
defendants from importing, selling, causing to 
be sold, or giving delivery, or taking delivery 
of white mulls bearing the said combination of 
ticket, marks and numbers or any combination 
of ticket, marks and numbers which shall be 
so contrived so as to present or induce the be¬ 
lief that the white mulls so imported, sold, 
caused to be sold, given or taken delivery 
of by them are the merchandise of the 
plaintiffs. The plaintiffs are entitled to this 
relief with the usual costs. 

Suit decreed. 
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The landlord, after having got a decree 
for arrears of rent, put it into execution 
and sold away the tenure. The amount 
fetched by the auction sale did not satisfy 
the decree in full. The decree was after¬ 
wards assigned to my client, who made 
an application for execution of the decree 
by the sale of other properties of the judg¬ 
ment-debtor. The application was allowed 
by the Munsif, but on appeal the District 
Judge has held that an application for 
execution of a decree for arrears of rent 
made by its assignee is not maintainable. 1 
submit the Munsif was right and the 
District Judge was wrong in his interpre¬ 
tation of section 148 (ft), Bengal Tenancy 
Act. Clause ( h ) of the section says that 
notwithstanding anything contained in sec¬ 
tion 23*2, Civil Procedure Code, an application 
for the execution of a decree for arrearsof rent 
cannot be made by an assignee of the decree, 
unless the landlord’s interest in the land has 
vested in the assignee. The Bengal Tenancy 
Act deals with execution of rent-decrees as 
rent-decrees. It has nothing to do with exe¬ 
cution of rent-decrees as money-decrees 
under the Civil Procedure Code. Here the 
application was made by the assignee to ex¬ 
ecute the decree as a money-decree, and there 
is no reason why he should not be allowed to 
do so. The recent Privy Council decision 
in Arthur Henry Forhis v. Maharaj Bahadur 
Singh(l) contains oertain observations, which 
go to support my contention. Section 232 of 
the old Civil Procedure Code, which corre¬ 
sponds with Older XXI, rule 16 of the present 
Code, lays down that when an assignee 
of a decree makes an application for exe¬ 
cution of the decree, the decree may be 
executed in the same manner and subject to 
the same conditions as if the application 
were made by the decree-holder himself. 
Now what section 148 ( h ) of the Bengal 
Tenancy Act lays down means that an 
assignee of a rent-decree should not be 
allowed to execute the decree in the same- 
manner and subject to the same conditions as 
if the application were made by the decree- 
holder landlord. By section 143 of the 
Bengal Tenancy Act, the whole of the 

(1) 23 Ind. Cas. 6d2 ; 41 I. A. 91 at p. 101; 18 C. 
W. N. 747; 11914) M. \V. N. 397; 15 M. L. T. 380; 12 
A. L. J. (353; 27 M. L. J. 4; 41 C. 92(3; 1 L. VV. 1059; 
26 C. L.J. 434 (P. C.). 


Civil Procedure Code is applicable to rent 
suits, subject to the rules made by the 
High Court and also to the other pro¬ 
visions of the Bengal Tenancy Act. .Section 
148 (a) lays down what sections of the Code 
of Civil Procedure shall not apply to any 
suit for rent under the Bengal Tenancy 
Act and under those sections, section 232 
of the old Code has not been included. 
This show's that the whole of section 232 
of the old Code is not made inapplicable to 
suits for rent under the Bengal Tenancy Act. 
If the Legislature intended that an assignee 
of a decree for rent should not be allowed 
to make an application for execution of the 
decree even under the Civil Procedure Code, 
nothing would have been easier for the Legis¬ 
lature than to say so expressly by enacting 
that section 232 shall not apply at all to 
execution of decrees for arrears of rent. 
But the Legislature has not said so. It 
does not absolutely forbid the assignee to 
make an application for execution, unless 
he has got the landlord’s interest in the 
land. My submission is that the pro¬ 
hibition contained in clause (b) of sec¬ 
tion 148, Bengal Tenancy Act, refers to 
an application for execution of a rent-decree 
by its assignee, when he wants to execute 
it as a rent-decree claiming to exercise 
the rights of the original decree-holder 
landlord. Otherwise many anomalies would 
arise. Suppose after the landlord has get 
a decree for rent his interest in the land 
is sold off in execution of a money-decree. 
Could he not then execute the decreed 
Should his right to execute the decree 
be extinguished simply because his interest 
in the land has ceased by the auction sale? 
If he could execute his decree after he 
has ceased to be the landlord, there is no 
reason why an assignee of a decree 
for rent could not execute it, unless he 
has also become the landlord. If a land¬ 
lord after he has ceased to be the land¬ 
lord can execute a decree for arrears of 
rent, the assignee of a rent decree should 
also be allowed to execute the decree as 
a money-decree. The decree for rent in 
the hands of the former landlord is an 
actionable claim and is transferable pro¬ 
perty. If the assignee of a rent-decree be 
held not entitled to execute the decree 
unless he acquires the landlord’s interest, 
then a decree for rent in the hands of such a 


Indian oaSios. 




SUDHANYA KUMAR PODDAR V. GOURANGA CHANDRA. 


landlord will cease to be transferable property 
after the landlord’s interest has been sold 
away. A landlord after the sale of the hold¬ 
ing in execution of a rent-decree could exe¬ 
cute it against the other properties of the 
tenant. This right of his is a valuable 
right, why should he not be allowed to 
transfer it to another by assignment of the 
decree? Again arrears of rent could be assig¬ 
ned, and suppose the assignee gets a decree 
for those arrears, should he not be allowed to 
execute his decree? If an assignee of arrears 
of rent could, after getting a decree for those 
arrears, execute it, there is no reason why an 
assignee of a decree for arrears of rent should 
notbeallowed to execute the decree as an ordin¬ 
ary money-decree. He referred to Nngendra 
Nath Bose v. fihaban Mohan Gha ravarti (2), 
Manurattan Nath v. Hari Nath Das (3), Mo- 
hendra Nath Kalamoree v. Kailash Chandra 
Dogra (4), Rajani Kanta Chose v Rama Nath 
Roy (5), Dino Nath Dey v. Golap Mohini Dasi 
(6), Karuna Moyi Banerjee v. Surendra Nath 
Mookerjee (7), Guru Oharan Nath Bepari v. 
Kartik Nath (S), Maharaj Bahadur Singh v. 
Forbes (.9). 

JUDGMENT. 

Richardson, J. —The determination of this 
appeal turns on the true construction of clause 
(h) of section 148 of the Bengf.l Tenancy 
Act. The clause is in the following terms: — 

“Notwithstanding anything contained in 
section 232 (now Order XXT, rule 16) of the 
Code of Civil Procedure, au application for 
the execution of a decree for arrears obtained 
by a landlord shall not be made by an 
assignee of the decree, unless the landlord’s 
interest in the land has become and is vested 
in him.” 

At first sight the meaning of the language 
used seems plain, but reported cases show 
that there are difficulties lurking under the 
surfaoe. In some cases such as Karuna 
Moyi Banerjee v. Surendra Nath Mookerjee (7), 
the question has arisen whether the decree 

(2) 6C. W. N. 91. 

(3) 1 C. L. J 500 at pp. 505, 512. 

(4) 4 C. VV. N. 605. 

(5) 27 Ind. Cas. 56; 20 C. L. J. 200; 19 C. W. N\ 
45S. 

(6) 1 C. W. N. 183. 

(7) 26 C. 176; 13 Iiul. Dec. (n. s.) 717. 

(8) 10 C. W. N. 44. 

(9) 35 C. 7S7; 7 C. L. J. 652. 


sought to be executed was a “decree for 
arrears” within the meaning of the clause. 
The expressions assignee” and landlord’s 
interest” have also been the subject of debate 
\Ghhatrapat Singh v. Gopi Chand Bothra (10), 
Shambhu Nath Singh v. Sheo Proshad Singh 
(11)]. In the present case there is no doubt 
that the deeree is a decree for arrears ob¬ 
tained by a landlord and assigned for value 
to a third party and that the landlord’s in¬ 
terest has not become vested in the assignee. 
The contention is that the clause extends no 
further than to prohibit the execution of an 
assigned decree under the provision of 
Chapter XIV of the Bengal Tenancy Act, 
and does not prohibit execution of the decree 
as a simple decree for money under the 
Civil Procedure Code. 

As regards execution under the Bengal 
Tenancy Act, the tenant’s holding has already 
been sold by the landlord, the original dec¬ 
ree-holder, though the proceeds of the sale 
were insufficient to satisfy the decree. What 
the assignee claims is the right to execution 
under the Civil Procedure Code for the 
balance of the decretal debt. 

Some observations on the question raised 
have been made in judgments delivered by 
my learned brother Mookerjee, J., in the 
cases of Manurattan Nath v. Hari Nath Das 
(3) and Rajani Ranta Ghosew. Rama Nath Roy 
(5). The opinion was expressed in those 
cases that there was such a conflict of 
authority that a reference to a Fall Bench 
would be necessary when the question arose 
again for decision. That expression of 
opinion while it is entitled to all our respect 
is, of course, not binding on us. In the cases 
cited the question at. issue did not arise or 
did not necessarily arise. It does arise here 
and it is our duty to examine the authorities 
and to decide for ourselves whether a refer¬ 
ence to a Full Bench ought or ought not to 
be made. 

Now, so far as I am aware, there are only 
two cases which lend any support at all to 
the assignee’s contention, namely, the case 
of Soshi Bhusun Quha v. Bogan Chunaer 
Shaha (12) and the unreported case men- 

(10) 26 C. 750; 4 C. \V. N. 416; 13 Ind. Dec. (n. «•) 

1080. _ XT 

(11) 18 Ind. Cas. 689; 40 C. 462; 17 C. W, N. o; 

17 C. L. J. 227. 

(12) 22 C. 364; 11 Ind. Dec. (x. s.) 244. 
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tion ed b/ Mookerjee, J., in Manurattan', case 

No one suggests that those cases were 

wrongly decided, but when properly under- 

® t0 ° d . tbelr e ? ect ’* really very slight. In 
Soshi Bhusvn s me (12) the earlier case of 

Koilash, thunder Rr Vv . Jodu Nath Roy (13) 

where a strict and literal construction of sec’ 
tion 14b (ft) was adopted, was apparently not 
cited. The unreported case followed Soshi 
Bhutan , case (12) and if Koilash Chunder Roy 
v. JoduSath Roy (13) was cited, it was not 
expressly dissented from. In both cases the 
contest was between a mortgagee of the tenancy 
concerned and a purchaser of the tenancy at 
an execution sale held at the instance 
of the assignee of the landlord’s decree. 
In both eases the mortgagee succeeded, and 
as Mookerjee, J., points out Manurattan Nath 
v. Han Nath Das (3), it was wholly 
immaterial to the mortgagee whether the 
sale was an absolute nullity or whether, 
while it was not operative to pass the 
tenancy as a sale under the Bengal Tenancy 
Act, it was still a good sale of the right, 
title and interest of the tenant under the 
Civil Procedure Code. It was not necessary 
in those cases to decide that question. All 
that it was necessary to say was that in 
either v.ew °f the law the mortgagee was 

entitled. Any observations which go beyond 

that appear to be no more than dicta [. rf. Cum 
Gharan Nath B.pan v . Kartik Nath (8)]. 

On the other hand, there is a strong 
current of authority in favour of giyi * 

the words of the Statute their plain and 
obvious meaning. In addition to the case 
alriady referred to iKoilash Chi, der Boy v. 
Jodu Noth Roy (13)] mention may be made 
o the cases of Dine, Nath Dey v. Galop Mohini 

Ranerjee v. Rurendra 
hath Mookerjee (7) and Nagendra Nath Best v 

Bhuban Mohan Chakra,-arti (2 '. All these cases 

no doubt were decided prior to Manurattan', 

case (3), but in the absence of any authority 

express and direct to the contrary, they are 

' n “7?r ,0 “ 84,11 bindin e °P°n us, and we 
must follow them. 

It has been suggested (the suggestion was 
adopted the Trial Court) that some obaer! 
vations of he Privy Council in Arthur Henry 
Forbes v. Mahan, Bahadur Singh (1) f aV0 ur 
the assignee. Their Lordships were concerned 

(13) 14C.3SOi7lnd.Deo. („•. 8 .) 252. 

35 


with the meaning and effect of section 65 of 
the Bengal Tenancy Act. Mr. Ameer Ali 
delivering judgment referred to section 148 
(A) by way of illustrations and said this:— 
The prohibition contained in this seotion 
refers to decrees obtaiued by the landlord 
under seotion 65. To acquire the right 
which the section gives, not only the person 

obtaining the deoree must be the landlord at 

the time but the person seeking to execute 

it by sale of the tenure must have the 

landlord’s interests ‘vested’ in him. In other 

words, the right to bring the tenure or 

bolding, as the case may be, to sale exists so 

long as the relationship of landlord and 
tenant exists.” 

These words cannot be read as implying 

that if the assignee cannot bring the tenure 

or holding to sale, he can still execute his 

decree as a money-decree. The point was 

not before their Lordships and no opinion 
was expressed upon it, 

Por the reasons indicated the appeal, in 

my opinion, fails and must be dismissed. 

, one appearing for the respondent there will 
be no costs. 

Walmsley, .j.- I agree that the decision of 
the lower Appellate Court is correct, and 
that the appeal must be dismissed. 

The language of section 148 (hj appears to 

me to be free from all obscurity. In most of 

the cases that have been cited, the question as 

to the effect of the section was attended by 

various complications It was presented, how- 

ever, in its simplest form in the case of 

Korun" May, Banerjee v. Surendra Nath 

Mookerjee (,),and inthe judgment of Maclean, 

C J., it is perfectly clear. I am content to 

follow it and to hold that the clause forbids 

the assignee to make any application to 

execute a decree for arrears of rent, unless 

the landlord s interest in the land has become 
vested in him. 

Appeal dismissed. 
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KOLANDAVELU UDAYAN and others— 
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SRINIVASA AIYAR and others — 
Defendants Nos. 36 to 38— 
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In No. 14 of 1909 

VAITHILINGA MUDALIAR and others — 

Plaintiffs—Appellants 

versus 

SRIRANGATHANNI and others— 
Defendants Nos. 1, 15 to 18, 29 to 35 and 
the legal representatives of 29th Defendant, 
supplemental Respondent and the 
legal representatives of 18th, 30th and 17th 

Defendants—Respondents. 

In No. 15 of 1909 

T. V. GOPALASAMI MUDALIAR— 
Defendant No. 5 — Appellant 

tv rsus 

VAITHILINGA MUDALIAR and others — 

Plaintiffs—Respondents. 

Limitation Act (IX of 187U, Sch. II, Art. 129, scope 
of—Limitation Act (XV o/ 1877), £. 2— Adoption by 
Hindu widoiv— Possession for over 12 years under invalid 
adoption, effect of — Reversioners' right of suit for posses¬ 
sion on widow's death, when adoption not impeached 
within statutory period—Adverse title, acquisition of, by 
persons deriving title from adopted son—Prior suit 


for possession against widow —Fes judicata— Civil 
Procedure Code ( Act V of 1908J, s. 11, O. XLI, rr. 
4, 33— Decision in appeal, when extends to non-appeal¬ 
ing parties and appellants against whom appeal had 
abated — Hindu law — Sudra sanyasi— Disinheritance . 

The texts of Hindu Law as to disinheritance 
applicable to a yathi or sanyasi do not apply to a 
Sudra ascetic, unless a usage to this effect is estab¬ 
lished. A Tambiran has lights to family property 
after becoming a Tambiran. [p. 556, col. 1.] 

Reversioners to the estate of a Hindu cannot sue, 
on the death of the latter’s widow, for recovery of 
property, which was in possession of persons under 
an alleged invalid adoption made by the widow, 
when the right to impeach the adoption had already 
become barred under Article 129 of the Limitation 
Act of 1871. While Act IX of 1871 was in force, 
time ran against all the reversioners of the last male 
owner from the date of the adoption and they all 
became barred on the expiry of the period prescribed 
by Article 129, and a suit instituted after Act XV of 
1877 did not affect the bar. [p. 550, col. 2; p 551, col. l.J 
The object of that Article was that all questions 
relating to adoption, including suits for possession 
of lands depending on questions of adoption, should 
be determined within 12 years of the adoption and 
not long after the death of the w'idow of the last 
male owner, it might be, 50 years later, [p.551, col. 
1 .] 

After the extinction of title of the widow or the 
reversioners to the property by the expiry of the 
time mentioned in Article 129 of Act IX of 1871, 
persons in possession under the adoption, whether 
as heirs or as alienees, acquire title thereto which 
is saved under section 2 of Act XV of 1877. [p- 551, 

col. 2.] . . f 

A decree for possession of properties in favour ot 
plaintiffs, who had acquired title as aforesaid under 
the adopted son and who alleged dispossession y 
the widow after such acquisition of title, will not e 
res judicata in a subsequent suit by the reversioners 
on the widow’’s death, inasmuch as no question arose 
or can be said to have been decided in the former 
suit as to the right of the reversioners to sue at er 

the widow’s death. [ p. 548, col. 1.] , . 

HariKath Chatterjiv. Mothurmohun Goswami, 2U 1. 

A. 183; 21 C. 8; 17 Ind. Jur. 481; 6 Sar. P. C. J. 334; 
10 Ind. Dec. (n. s.) 638, distinguished. 

The decision of a Court of Appeal in favour or 
appellants extends to the parties who did not exer¬ 
cise the right of appeal when the grounds ot tne 

decision are common to all of them. [P- 551» c0 ' 
When an appeal which had abated as against some 
of the appellants by reason of their representative 
not having been brought on the record is a ow » 
the decree of the Trial Court must be set asicie as 
regards the whole of the claim and not meie £ * 
respect of the interests of those appellants w 
appeals have not abated when the grounds o app 
are common to all the appellants. LP- 554, co . 

Appeals against the decree of the Court 
of the Subordinate Judge, Negapatam, m 

Original Suit No. 26 of 1905. 

j q 

Messrs. A. Krishnaswamy Aiyar, A. 
Visvanath Aiyar and S. Aravamuda lyanqa , 

for the Appellants. 
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The Hon’ble Mr. S. Srintioasa Aiyangar 
(Advocate-General), the Hon’ble Mr. T. 
Rungachariar , Messrs. T. V. Oopalaswami 
Mudabar , S. Muthiah Mudaliar and T. Muthiah 
Pillai , for the Respondents. 

Appeals Nos. 206 and 207 of 1908 com¬ 
ing on for hearing on the 24th, 26th and 
27th October and the 8th and 13th Novem¬ 
ber 1916, Appeal No. 10 of 1 909 coming 
on for hearing on the 27th October and 
8th November 1916, Appeal No. 11 of 1909 
coming on for hearing on the 27th and 
30th October and 8th November 1916, 
Appeal No. 12 of 1909 coming on for hear¬ 
ing on the 30th October and 8th Novem¬ 
ber 1916, Appeal No. 14 of 1909 with 
memorandum of cross-objections filed by 
the 1st respondent oomingon for hearing on 
the 30th and 31st October and the 8th 
November 1916, and Appeal No 15 of 
1909 coming on for hearing on the 31st 
October and 8th November 1916, and the 
oases having stood over for consideration 
till this day, the Court delivered the 
following 

JUDGMENT.—These are appeals from 
the decree of the Subordinate Judge of 
Negapatam in a suit brought by the plain¬ 
tiffs to recover the suit properties as next 
reversioners of the last male owner, whose 
widow died in 1902. The defendants 
relied on long possession under an adoption 
made by the widow in 1862 and pleaded 
that the suit was barred by limitation and 
rea judicata. The Subordinate Judge over¬ 
ruled both pleas and gave the plaintiffs a 
decree against which several of the defend¬ 
ants have appealed. We propose to deal, 
in the first place, with Appeals Nos. 206 
and 207 of 1908 filed by the 7th and 8th 
defendants, who are alienees from the heirs 
of the alleged adopted son. The main facts 
are not now in dispute, and may be briefly 
stated. Arunaohala, the last male owner, 
died in 1849 leaving a widow, Chokkam- 
mal. In 1862, Chokkamrnal adopted one 
Alagasundara, a younger brother of her 
deceased husband. This adop ion was after¬ 
wards impeached on the ground that Ala¬ 
gasundara was not given in adoption by 
his father who was dead at the date of 
the adoption and that consequently it was 
bad. Alagasundara was put i 11 possession 
of the properties which had not been already 


alienated, with the exception of certain pro¬ 
perties which were retained by Chokkam- 
mal for her maintenance, and continued in 
possession till he died in 1864 leaving a 
widow, Murugathal, the 4th defendant. 
Murugafhal adopted one Thiyagaraja who 
enjoyed the properties until 1876, when he 
appears to have been dispossessed by Aruna- 
chala’s widow, Chokkamrnal. He died in 
1S81 leaving a widow who died in 1882. On 
her death his adoptive mother Murugathal, 
the 4th defendant, became his heiress and 
instituted Original Suit No. 9 of 1887 on 
the file of the. Court of the Subordinate 
Judge of Negapatam against Chokkamrnal 
to recover the properties of which she had 
dispossessed him in 1876. In this suit it was 
held that the adoption on which Murugathal 
relied was invalid, on the ground that Alaga¬ 
sundara was an orphan at the date of his 
adoption in 1862, but that he and his heirs 
had acquired a title by adverse possession 
and a decree was accordingly given in her 
favour and affirmed by the High Court in 
Appeal No. 114 of 1890. 

In this state of things Mr. A. Krishna- 
swami Aiyar for the appellants, the 7th and 
8th defendants, alienees from the 4th defend¬ 
ant, contended that the suit was barred both 
by limitation and by res judicata, and also 
desired to raise the question of estoppel, but as 
there was no issue raising the question of 
estoppel as regards the properties concerned 
in these appeals and as the point was not 
taken in the Court below, we declined to go 
into it. 

The question of res 'judicata was argued at 
great length on both sides and many oases 
were cited, but we think it may be disposed 
of very briefly. The suit of 1887 was a suit 
against the widow Chokkamrnal and was 
decided against her, as we understand the 
case, on the ground that she had been out 
of possession for more than twelve years 
from Ib62 when she took Alagasundara 
in adoption and put him in possession, and 
that consequently her right to sue to recover 
possession became barred under Act IX 
of 18/1 and her title became extinguished 
at the same time under section 29 of that 
Act, and thereupon Alagasundara’s heirs 
who were in possession acquired a title as 
against her, and became entitled to recover 
the properties from her within twelve years 
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of her dispossessing them in 1876. In these 
circumstances, no question arose or can be 
said to have been decided in that suit as 
to the right of her husband’s reversioners to 
sue after her death. The case is distinguish¬ 
able from Huri Nath Chatterjee v. Mo- 
thurinchun Gosuarni (1), in which, after the 
death of the widow Pearimoni, Sampurna, 
one of the reversioners, brought a suit to 
recover possession of the estate from one 
Mothoor Mohan which was dismissed on 
the ground of limitation, a decision which 
their Lordships held to be res judicata in a 
subsequent suit by another reversioner 
against the same Mothror* Mohun. This 
decision, as we understand it, proceeded 
on the ground that Sampurna when she 
sued after the death of the widow to recover, 
as reversioner to her deceased father, the 
properties in possession of the defendant 
represented the estate, and a decision that 
was necessary for the decision of that suit 
was res judicata when the same question 
arose again in a suit by a subsequent 
reversioner. 

Having disposed of the question of res 
judicata , we have next to consider the ques¬ 
tion whether the present suit should be held 
to be barred by limitation. Mr. A. Krishna- 
swami Aiyar who appeared for the appellants 
formally raised the contention that the 
suit is barred under Article 118 of the 
Act of 1877 which was in force when it 
was brought, but in the state of the authori¬ 
ties in this Court, he rested his case 
mainly on the contention that it became 
barred under Article 129 of Act IX of 1871 
which was in force in 1874, when the prescrib¬ 
ed period of twelve years from the date of 
adoption expired without the adoption having 
been set aside. 

Under Act XIV of 1859 in a suit by a 
reversioner to recover the estate from an 
alleged adopted son, time did not lun against 
the reversioner until his right to possession 
accrued on the death cf the widow, as held 
by the Privy Council in Rajendro Nath 
Holdar v. Jtgevdro Nath Banerjee (2). This 
was the general rule applied by Article 142 

(1) 20 I. A. 183; 21 C. 8; 17 Ind. Jur. 48’; 6 Sar. P. 
C. J. 334; Id Jnd. Dec. (n. s.) 638. 

(2) 15 W. R. (P. C.) 41; 14 M. I. A. 67; 7 B. L. R. 
216; 2 SutU P. C. J. 422; 2 Sar. P. C. J. 666; 20 

E. It. 7 1. 


of Act IX of 1871 to suits for possession 
of immoveables by reversioners of the last 
male owner entitled to succeed to the estate 
on the death of a Hindu female; but Artiole 
129, which prescribed for suits to establish 
or set aside an adoption a period of twelve 
years from the date of adoption, was held in 
effect to have introduced an exception to the 
general Article 142 in cases where possession 
could not be obtained by the reversioner 
without successfully questioning an adoption. 

Articles 118 and 119 were substituted in 
the Act of 1877 for Artiole J29 of Act 
IX of 1871; and, as is well known, there 
have been divergent decisions in India as 
to whether these Articles which speak of 
obtaining a declaration that an adoption is 
invalid or never took place or that it is valid 
merely reproduced the substance of Article 
129 of the Act of 1871 or are limited to 
declaratory suits, as distinct from suits for 
possession which depend on the validity of an 
adoption, in which case the effect of the change 

as regards this latter class of suits was simply 
to restore the law as it was under the Act 
of lc59. The arguments for the first view 
are forcibly stated in the Full Bench judg¬ 
ment of the Bombay High Court in S hrini as 
Murar v. Ha* mart Chavdo (3), and for 
the latter view in Sir V. Bashyam Iyengars 
judgment in liatnamasari v. Akdandammal 
(4). His view has been accepted in this 
Court since the decision of the Privy 
Council in Tirbhuwan Bahadur Singh v. 
Rameshar Bnkhsh Singh (5), find is in accord¬ 
ance w.th Ihe more recent pronouncement of 
the r Lordships in Mulian mad Umar Khan v. 
Muhammad Kinz ud-Jin Khan (6). 

We have, therefore, only to deal with the 
contention that under Article 1^9 of the 
Limitation Act of lfc>71 both the widow 

Chokkammal and her husband’s reversioners 
became barred and their title to the suit 


(3> 24 B. 260; 1 Bom. L. R.799; 12 Ind. Dec. (n. fl.) 
709. 

(4) 26 M. 291 at p. 297; 13 M. L. J. 27. 

(5) 33 1. A. 156; 28 A. 727; 10 O. \V. N. 106o; 8 
Bom. L. R. 722; 16 M. L. J. 440; 3 A. L. J. 695; 

C. L. J. 405; 1 M. L. T. 265; 9 O. C. 377 (P. C.). 

(6) 13 Ind. Cas. 344; 39 C. 418; 6 P. W. R. 

39 I. A. 19; (1912; M. W. N. 77; 11 M. L. T. 76; 9 A. 
L. J. 137; 15 C. L. J. 172: 12 P. L. R. 19l2; 22 M. B. 
J. 240; 14 Bom. L. R. 182; 16 C. W. N. 458; 126 P. «• 
1912 (P. C.). 
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lands extinguished in 1874 when the period 
of twelve years from the date of the 
adoption expired, and the heirs of the 
adopted son acquired a title as against them. 
This question has been argued before us 
mainly with reference to the decisions of 
the Privy Council as to Article 129 and it 
is, therefore, necessary to examine carefully 
those decisions. In ihe first rase in Raj 
Bahadooi * Singh v. A.chumbit LjaJl(7) the widow 
in 1860 had executed a deed purporting to 
adopt two brothers and to make over her 
properties to them, but the gift w.ts not 
to take effect until her death. Their 
Lordships held that this could not be 
treated as a serious attempt to adopt a son 
or sons as heirs to her husband. The 
question, therefore, as to Article 129 did nut 
arise, but their Lordships made certain 
observations which appeared to be susceptible 
of the meaning that Article 129 was no 
bar to suits for possession. In the next 
case, however, Jagadambi Chaodhrani v. 
Vakhina Mohun Roy Chaodhri (8), their 
Lordships distinguished this case and point¬ 
ed out that it was not a case in which 
the heir cannot possibly get at the ances¬ 
tor’s property without disturbance of a title 
and of possession founded on adoption to 
that ancestor,” and they laid down in the 
clearest terms that in such cases Article 129 

of Act IX of 1S71 was a bar to the suit as 
follows:— 

The plaintiffs* Connsol were asked, but 
were not able, to suggest any principle 
on which suits involving the issue of 
adoption or no adoption must, if of a 
merely declaratory nature, be brought 
within twelve years from the adoption, while 
yet the very same issue is left open for 
twelve years after the death of the adopting 
widow, it may be fifty years more, if 
only it is mixed up with a suit for the 
possession of the same property. It seems 
to their Lordships that the more rational 
and probable principle to ascribe to an 
Act whose language admits of it, is the 
principle of allowing only a moderate time 
within which such delicate and intricate ques¬ 
tion« as those involved in adoptions shall he 
brought into dispute, so t at it shall strike 

(7) 6 1 A 110; 6 C. L. K. 12; 4 Sar. P. n. J. 15. 

(8) 13 l A. 84 at p. 95; 13 C. 308; 10 Jnd. Jur. 307; 

4 Sar. 1‘. C. J. 715; 6 Ind. Dec. (n. h.) 705. 


alike at all suits in which the plaintiff cannot 
possibly succeed without displacing an ap¬ 
parent adoption by virtue of which the 
defendant is in possession.” 

In this passage their Lordships raised 
the question whether in the case of an 
adoption by the widow, it must have been 
questioned under the Act of 1871 within 
twelve years of the date of the adoption 
or might be questioned in a suit for 
possession after the death of the adopting 
widow, it may be, fifty years later; and 
they laid down that Article 129 struck at 
all suits in which the plaintiff could not 
possibly succeed without displacing an 
apparent adoption by which the defendant 
was in possession. This case seems to 
show that in their Lordships’ opinion no 
suit could he brought, while the Act of 
1871 was in force, for possession after the 
deatli of the widow, unless the adoption 
had been set aside within the time 
prescribed by Article 129. In that case, 
the adoptions in question were in 1853 and 
lfeo; an 1 the suits were brought by the 
persons who were the reversioners of the 
last male owner at the death of his surviving 
widow in 1868. Act IX of 1871 was in force 
when that suit was brought, but the same 
principles were apparently applied by their 
Lordships in a later ease, Mohesh Narain Munshi 
v. La ruck Nath Moitra (9), where the suit was 
brought after Act XV of 1877 had been 
substituted for Act IX of 1871. In that 
case, their Lordships considered it unnecessary 
to determine whether the defendant had 
been in possession of the estate from the 
date of the adoption through his adoptive 
mother and guardian or she herself had 
been in possession under a deed executed 
by her husband. They held it sufficient 
that the right of the defendant to the 
status of an adopted son of Shib Narain, 
the last male owner, had been openly 
and constantly asserted, not only in all 
actings connected with the estates, but 
also in his daily life in family with the 
plaintiff. They pointed out that twelve 
years from the date of the defendant’s 
adoption expired in 1S33 when the plaintiff 
had come of age, and held that his suit became 


(9) 20 I. A. 30; 20 C. 487; 6 Sar. P. C, J 2*51- 7 

Jnd Jur. 161; 10 Ind. Doc. in.s.) 330 (P. C.). 
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barred under Article 129 of the Act of 
1871, and that the Act of 1S77 could not 
revive his suit which had become barred 
under the Act of 1871. 

The respondents, however, rely mainly 
on the more recent decision of the Privy 
Council in Tirbhuwan Bahadur Singh v. 
Bameshar Bakhsh Singh (5), and the 
main question in the case is as to the 
interpretation to be put upon that judgment. 
The estate which was the subject of the 
suit had been confiscated in 1858, and 
subsequently settled upon the widow of the 
last male owner in her own right and as 
her separate property. The defendant 
took possession after her death claiming 
that she had adopted him in 1858, and was 
sued for possession by the plaintiff who 
claimed to be the next heir of the lady 
under the Oudh Estates Act, 1869. The 
defendant pleaded that that Act did not 
apply, and that if it did, he as the 
adopted son was the next heir to the 
lady, and that at all events the plaintiff 
was not entitled to oust him from possession 
of the estate without having obtained a 
declaration that the adoption was invalid, 
and that a suit for such a declaration 
was barred. It may also be mentioned 
that, during the widow’s lifetime and while 
Act IX of 1871 was in force, the defend¬ 
ant sought to recover possession of the 
estate from the widow on the footing of the 
adoption and the Judicial Commissioner in 
1878 found against- the adoption and 
dismissed his suit, a finding which their 
Lordships intimated at the close of the 
case was res judicata against him, though 
they did not rest their decision on that 
ground, but on the question of limitation, 
which had been mainly relied on in the argu¬ 
ment. Mr. Cohen for the defendant-appel¬ 
lant relied on the cases to which we have 
referred, and contended that as the right to 
sue to set aside the defendant’s adoption had 
become barred under Article 129 of the 
Act of 1871 while that Act was in force, 
the defendant bad acquired a title within 
the meaning of section 2 of the Act of 
1877 which by the terms of the section was 
not to be affected by the passing of that Act. 
Their Lordships disposed of this contention 
very briefly. “Giving full effect”, they said, 
“to the Jagadamba case (8), ard the other 
cases which followed it, they do not think that 


the immunity, such as it is, gained by the 
lapse of twelve years after the date of 
an apparent adoption, amounts to acquisition 
of title within the meaning of section 2 
of the Act of 1877. Their Lordships 
think that the appeal may be disposed of 
on this short ground whether the alleged 
adoption was or was not an apparent 
adoption to which the ruling in the 
Jagadamba case (8) would apply if the Act 
of 1871 were now in force.” This judg¬ 
ment is summarised in the head-note to 
the report in the Indain Appeals [ZVr- 
bhiman Bahadur Singh v. Bameshar 
Bakhsh Singh (5)] as a decision that 
Act, IX of 1871 had no application to that 
oase which was governed by the provisions 
of the Act 1877 which was in force when 
the suit wa9 brought. It appears to 
contain an express ruling that the fact 
that a suit to set aside the defendant’s 
adoption became barred under Article 
1*29 of the Act of 1871 while that 
Act was in foroe, did not amount to an 
acquisition of title which would be protected 

by section 2 of the Act of 1877, a ruling 
which if applicable would be fatal to the 
appellant. But as regards this question 
of acquisition of title their Lordships 
observations must be taken to have been 
made with reference to the case before 
them and arp, in our opinion, inapplicable 
to a case like the present in which 
the heirs of the alleged adopted son 
claiming under him were in possession of 
the lands, which are the subject of these 
appeals, in 1874 when the right to sue to 
set aside the adoption became barred 
under Article 129 of the Act of 1871 
which was then in force. Section 29 of 

that Act provided that at the determination 
of the time hereby limited to any person 
for instituting a suit for possession of any 
land, his right to such land should be 
extinguished. To take, in the first instance, 
the case of the widow, Chokkammal, who in 
1874 was the next heir of her husband, 
the last male owner, her right to sue for 
possession of these lands became barre 
in 1874 according to the decision of their 
Lordships in Jagadamba Chaodhramv. Dakhina 
Mohun Ghaodhri (8), when the period limited 
to her under Article 129 expired, and there¬ 
upon her right to these said lands became 
extinguished under the seetion and t e 


551 


Vol. XLl] PD1AN OA8B9. 

SOMASUNDATmi CflFTTIAK V. VATTHILINOA MUDALIAR. 


heirs of the adopted son, who were then 
in possession, acquired a title against her 
on the strength of which they subsequently 
recovered possession from the plaintiffs 
after she had ousted them in 1876. There 
was thus clearly an acquisition of title by 
the heirs of the adopted son at any rate 
against her while the Act of 1871 was 
in force, and the title so acquired was not 
to be affected by the enactment of Act 

XV of 1877. 

The only other question then is, whether 
the suit for recovery of lands now in suit 
became barred while Act IX of 1871 
was in force not only against the widow 
who was then the nearest heir, but also 
against all other heirs of the last male 
owner including the present plaintiffs; as, 
if it did, we think the effect of section 
29 was to confer upon the heirs of <he 

adopted son, who were in possession when 
such suits became barred, a title against 
such heirs also which was not affected by 
the passing of Act XV of 1877. In our 
opinion, while Act IX of 1871 was in 
force, time ran against all the reversioners 
of the last male owner from the date of 
the adoption, and they all became barred 
on the expiry of that date. The object 
of the Legislature in that enactment was 
that all questions relating to adoption, 
including suits for possession of lands 
depending on questions of adoption, should 
be determined within twelve years and not 
after the death of the widow of the last 
male owner, it might be, fifty years later, 
as observed by their Lordships in Jagadamba 
Chaodhrani v. Dakhina Mohun Chaodhri (8). 
Further the point has been expressly decided 
in India in Harn'.bh Per shad v. Mandil Dass 

(10), and the same view was taken by 
the Bombay High Court in Shrinivas 
Al urar v. Hammant Chavdo (3) under the 
Act of 1877, which, in their opinion, 
reproduced Article 129 of the Act of 1871, 
and by Sir Subramania Aiyar in his 
Order of Preference in Chiruvolu Putin amnia 
v. Chiruvolu Perrazu (11). Our attention has 
been called to the fact that in Tirbhuwan 
Bahadur Singh v. Bameshar Bakhsh Singh 
(5). as in the present case, the reversioners 

(10) 27 C. 379; Hind. Dec. (n. s.) 251. 

(11) 29 M. 390 at p. 392; 1 M. L. T. 183; 16 M. L. 
J. 307. 


bringing the suit were not in existence when 
the twelve years limited under Article 
129 expired, and reliance has been placed 
on that fact for the respondents. Their 
Lordships in their judgment make no re¬ 
ference to the fact that the plaintiffs, who 
were the nearest reversioners at the death 
of the widow, were not the neares*. rever¬ 
sioners when the period limited under Article 
129 expired, and we do not think their 
judgment can be treated as proceeding on 
any such ground. What we understand their 
Lordships to have decided was that, although 
the right to sue to set aside the defendant’s 
adoption became barred under Article 129 
while the Act of 1871 was in force, that 
fact did not of itself and without possession 
confer title to the suit lands on the de¬ 
fendant, or prevent the plaintiff from suing 
for them when Act XV of 1877 was in 
force within the time limited by that Act. 
Their Lordships seem to have recognised 
that defendant had acquired an immunity 
from a suit by the plaintiff of the kind 
specified in Article 129 of Act IX of 1871, in 
other words, that the plaintiff’s right to bring 
such a suit was barred. It may be that 
the provisions of the Act of 1871 were 
considered to involve some hardship to 
persons in the position of the present plaintiff 
and that may have been the reason for 
altering those provisions by the Act of 
187 7, but section 2 of the Act of 1877 
expressly saved titles acquired under the 
repealed Act, and we are of opinion, for the 
reasons already given, that the title of the 
heirs of the adopted son and those claiming 
under them to the lands which are the 
subject of the appeals was among the 
titles so saved. Appeals Nos. 206 and 207 of 
1908 are allowed and the suit dismissed as 
against the appellants therein with costs 
throughout. 

The fourth defendant and some of the 
other defendants who are alienees from her 
have not appealed, but we think the suit 
against them ought also to be dismissed 
by us under Order XLI, rule 33, Civil 
Procedure Code, for the reasons given by 
Subramania Iyer, J., in Kulaikada Pillai v. 
VUwanatha Pillai (12), and in accordance 
with therecentdecision in >' >bbarayalu Naidu v. 

(12) 28 M. 229; at |». 234; 15 M. L. J. 212. 
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Papammal (13), S. A. No. 557 of 1914 re- 

• ■»- v _ point decided 

m Kandasamy Chetty v. Annamalai Chetty 

(14) does not arise and it is unnecessary to 

consider that decision now. The deeree will 

be reversed and the suit dismissed against the 

4th defendant and all the other defendants 

claiming under her as alienees, including the 

5th defendant who has appealed on another 
point. 

Tn Appeal No. 10 of 1909, the 14th 
defendant is the 1st appellant, and the 
appeal relates to the lands in the Ekabogam 
village of Keerandakudi included in schedule 
10 of the plaint. The reversioners claim 
to recover the property on the ground that 
it was alienated by Chokkammal in 1855 
and that the transaction is not binding 
on them. There is no doubt that the 
village did belong to the Kulikarai family 
and that it was purchased from some mem¬ 
ber of that family by Subba Chetty, a pre 
decessor-in-title of the 1st appellant. The 
case of the defendant No. 14 is that the 
purchase was effected during the lifetime 
of Chokkammal’s husband, that is, prior 
to 1849. No sale-deed or other document 
of title is produced on behalf of the 1st 
appellant. The plaintiffs allege that the 
sale-deed from Chokkammal was produced 
during the litigation of 1857 between her 
and Murugathal. The records show that 
a cadjan sale-deed in favour of Subba 
Chetty by Chokkammal was exhibited in 
that case. The evidence for the plaintiff 
is that it was produced by the agent of 
the 14th defendant. The Subordinate Judge 
has accepted the evidence on the point and 

after examining it, we see no reason to 
dissent from the view he has taken. The 
probabilities are strongly in favour of the 
plaintiffs’ case being true. In Original Suit 
No. 9 of 1887 on the file of the Court of 
the Subordinate Judge of Negapatam, Chok¬ 
kammal was interested in showing that she 
had been dealing with her husband’s pro¬ 
perty after his death and it was for this 
purpose that Exhibit LXXX1V, the sale- 
deed in question, was produced in that suit- 
Neither the liVt of documents, nor the 
judgment makes mention of the property 

covered by the deed. The matter wasim 

(13) 29 Inch Cas. 579. wasim- 

(14) 28 M. H7j 16 M L. .T. 402. 


material as far as that suit wfl3 concerned. 
We think there can be no doubt that the 
witness who produced the dooument was 
the agent of the 14th defendant. It has, 
however, been urged that it is not proved 
that this eale-deed related to the lands 
now in question. On this point, there is 
the direct evidence of plaintiffs’ witness 
No. 35. It is true that he was an agent 
of Chokkammal, but no one but a person 
in this position would have had any reason 
for perusing the document. It is admitted 
by one of the 1st appellant’s own witnesses 
that Subla Chetty owned no land outside 
Keerandakudi, This indicates clearly that 
the sale deed must refer to this village. 
If it is once shown to relate to this 
village, no dispute exists as to the land 
in suit being covered by this deed. 
It is noticeable that though the 14th defend¬ 
ant is able to produce Jcist receipts for 
some years beginning with 1857, he has 
filed none of a date earlier than 1855. The 
Subordinate Judge infers from his other 
findings that the 14th defendant is deli¬ 
berately suppressing the document which 
he produced on behalf of Chokkammal in 
Original Suit No. 9 of 1887 on the file of 
the Court of the Subordinate Judge of 
Negapatam. The reversioners are not in a 
position to know details of a transaction 
which occurred so long ago. On the other 
hand, the 1st appellant who has special 
knowledge has failed to pat before the 
Court any definite information as to the 
.origin of his title. Instead of furnishing 
any explanation as to the sale-deed produced 
by his agent, he has had recourse to a 
false denial of having produced any docu¬ 
ment at all. A good deal of oral evidence 
was given on both sides as to the possession 

between 1S49 and 1855. The Subordinate 
Judge has rejected it. It has been rightly 
characterised as vague and unreliable. The 
Subordinate Judge has attached considerable 
importance to Exhibit K. This, however, 
only shows that in 1851 representatives of 
the Tiruvalur branch of the family treated 
the Keerandakudi lands as still forming 
part of the deceased Arunaohala’s estate. 
The omission of the land from the property 
sued for in Original Suit No. 9 of 1887 on 
the file of the Court of the Subordinate 

Judge of Negapatam is easily explained. 
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Murugathal was seeking to recover what 
she had been dispossessed of by Chok- 
kammal and Morngathal had never had posses¬ 
sion of Keerandakndi. 

We think the plaintiffs have established 
that Subba Cbetty did obtain a sale-deed 
from Chokkammal of the lands in question. 
The 1st appellant has failed to show that 
Subba Chetty had possession prior to 
1855 .and the documentary evidence points 
to his possession having begun subse¬ 
quent to that date. The conduct of 
the defendant is also of importance and 
supports the plaintiffs’ contention. There is 
nothing in the defence evidence to rebut 
this presumption, which arises from the 
facts which the plaintiffs have established. 
Under the circumstances, we agree with 
the finding of the Subordinate Judge on 
the 18th and 19th issues. As regards the 
question of limitation which has been argued 
in the other appeals in the case, the heirs 
of the adopted son admittedly did not 
acquire title to the suit lands while the 
Act of 1871 was in force. In these 
circumstances, we are unable to distinguish 
this case from Tirbhuwan Bahadur Singh 
v. Rarneshar Bakhsh Singh (5>, the next 
recent decision of their Lordships, and 
following that case, we think the plea of 
limitation was rightly overruled. The appeal 
is dismissed with costs. 

The nature of the claim in Appeal No. 11 
of 1909 is similar to that in Appeal No. 10 
of 1909. The plaintiffs assert a right as 
reversioners to recover some shares in Engan 
village on the basis that these were alienated 
by Chokkammal in 1855 to the predecessors- 
in-title of the appellants. The defendants 
allege that the property belonged by ances¬ 
tral rights to the alleged vendees. The 
evidence in support of the plaintiffs’ case is 
similar in kind to that produced in the last 
appeal. In Original Suit No. 9 of 1S?7 on 
the file of the Court of the Subordinate 
Judge of Negapatam two cadjan sale deeds 
were produced in favour cf Kumaraswami 
Udayar and Kathaperumal Udayar (Exhibits 
LXXXll and LXXXIII in that case). 
There individuals are stated to be the same 
as the perrons so narutd for whom defendants 
olaim ancestral rights. The documents 
are described as having been executed by 
Chokkammal on lbth December 1855. 


They were produced by a witness who is 
alleged to be the 20th defendant in the 
present, suit. This is denied but the 
Subordinate Judge has found the fact 
proved, and we see no reason to dissent 
from his appreciation of the evidence on 
the point. The records do not indicate 
to what property the deeds related. On 
this point, the only evidence is that of 
plaintiffs’ witness No. 35, but it is clear 
that his recollection is very defective. He 
speaks of one deed only and the considera¬ 
tion he mentions does not agree with 
that given in the list of Exhibits in 
Original Suit No. 9 of 1887 on the file 
of the Court of the Subordinate Judge 
of Negapatam. To show that Arunaohella 
Mudaly had owned lands in the village, 
an admission by defendants’ witness No. 40 
is relied upon. He mentions Engan 
amongst several other villages which 
Arunachella “had”, but gives on informa¬ 
tion as to the extent of his interest. The 
Subordinate Judge has treated Exhibit K 
as “very conclusive evidence” that the 
late Arunachella owned 4 v?Us in Engan 
and that those parsed to his widow on 
his decease. As already stated, all that 
this Exhibit shows is that the representative 
of the Tiruvalur family asserted in Original 
Suit No. 1 of 1851 on the file of the 
Kumbakonam Dewaney Adawlet Court 
that 4 velis and odd in Engan had belonged 
to Arunachella. The suit was dismissed 
and there was no finding as to the owner¬ 
ship of tl e land. It does not appear that 
Chokkammal denied that she had any 
rights in the village, but as far as the 
merits of her defence were concerned the 
point was immaterial. This assertion by 
a stranger to the present proceedings can 
be of little or no weight as against the 
appellants. The oral evidence as to posses¬ 
sion by Chokkammal has been rejected 
by the Subordinate Judge as unworthy 
of credit. If the witnesses cannot be 
believed as to the fact of possession, still 
less can they be beliexed when they speak as 
to particulars such as the extent possessed. 
Even taking their statements as they stand, 
they do r ot agree with one another or with 
<he claim put forward. The explanation 
tendered that the v\itrp«ses were agreed 
as to the scares owned by the KulikanU 
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family and differed only as to the extent 
is unacceptable. They were never asked 
anything about shares. Under the circum¬ 
stances, there is no reliable evidence as to 
the extent of Arunachella’s and Chokkam- 
roars interest in the village, assuming that 
they had some interest Further, we are 
unable to agree with the Subordinate 
Judge that Chokkammal is proved to have 
held any interest at all. The plaintiffs’ 
case as to this rests on Exhibit K and the 
deposition of plaintiffs’ withess No. 35, 
and for reasons already given, we do not 
consider that these form a sufficient basis 
for the finding. We are not satisfied that 
the sale deeds have been satisfactorily con¬ 
nected with land in this village. Even if 
they did relate to it, there is nothing to 
show that interest was conveyed. It is 
the weakness of the plaintiffs’ case on 
these points that differentiates the claim 
in this appeal from that in Appeal No. 10 
of 1909. We think the appeal should be 
allowed and the plaintiffs’ claim to recover 
these properties dismissed with costs. 

The 20th and 22nd defendants died 
after the appeal had been preferred and 
their representatives have not been brought 
on the record, it has been argued that as 
the appeal has abated as regards these 
appellants, the decree of the lower Court 
cannot be modified as far as their interests 
are concerned. The grounds of appeal in 
which the appellants have succeeded are 
common to all the appellants and we 
think the terms of Order XLf, rule 4, of the 
Code of Civil Procedure are wide enough 
to cover this case \_Chintaman v. Gangabai 
(15)], and enable this Court to set aside the 
decree as regards the whole of the plaintiffs’ 
claim and not merely in respect of the 
interest of those appellants whose appeals 
have not abated. Any other conclusion would 
lead to incongruity in judicial decisions 
on the same facts” [vide Dhuttaloor Subbayya 
v. Pai'digantam Subbayya (16)]. 

The appellants in Appeal No. 12 of 1909 
are the representatives of the 12th defen¬ 
dant added as defendants Nos. 36 to 3i. The 
subjeot-matter of the appeal is land in 
Kamalapram village which was mortgaged 

(15) 27 B. 2«4; 5 Bom. L. R. 90. 

(16) 30 M. 470; 17 M. L. J. 119; 2 M. L. T. 104. 


by Chokkammal. It was brought to sale 
in execution of a decree obtained by the 
mortgagees and purchased by the decree- 
holders, who sold the property to the 12th 
defendant. The contentions of the appel¬ 
lants are two-fold. In the first place, they 
allege that the land never formed part of 
Arunachella Mudaly’s estate, and, secondly , 
that if it did belong to him, the alienation 
by his widow is such as to be binding on 
the reversioners. 

The Subordinate Judge rightly says that 
there is absolutely no direct evidence that 
Arunachella Mudaly ever possessed any 
land in the village. H 9 bases his finding 
in favour of the plaintiffs on three docu¬ 
ments. The first is Exhibit K. It is stated 
that land in Kamalapuram was claimed 
by the plaintiff in Original Suit No. 1 of 
1651 on the file of (he Kumbakonam 
Dewaney Adawlet Court, i.e., the representa¬ 
tive of the Tiruvalur branch of the family. 
From this fao*', it is argued that Chokkammal 
was in possession of lands in Kamalapuram 
within two years of her husband’s death. 
The Subordinate Judge finds that she had 
no private funds with which she could hav6 
made a purchase and that if she had bought 
the land with the income of her husband’s 
estate, she would have placed this in her 
written statement in Original Suit No. 1 
of 1851. There is, however, no ground 
for drawing this inference. On the claim 
which the plaintiff in that suit was 
putting forward, a plea of this kind 
would have been useless. If the plaintiff 
had succeeded in establishing that the 
family was undivided, Chokkammal would 
have lost the land whether she put for¬ 
ward this plea or not. If, on the other hand, 
Chokkammal succeeded in her general defence 
of division and adoption, the plea was un¬ 
necessary. 

The next document is an extract from a 
sammaihipatram , which is incorporated m 
paragraph No. 9 of the judgment of the 
Subordinate Judge of Negapatam in Origina 
Suit No. 9 of 1887. The document was 
filed as Exhibit B in that suit for 
the purpose of proving that Chokkam¬ 
mal consented in 1862 to revenue registry 
being transferred from her name to that 0 
Alagasundra Mudaly. She made an excep¬ 
tion of five villages of which Kamalapu- 
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been subsequently incorporated with the 


ram is one. The whole of the document is 
not available and from the extract quoted 
there is nothing to show on what ground 
Chokkammil wished to retain the registry 
of the Kamalapuram lands in her own 
name. It is suggested for the appellants 
that this may well have been because she had 
acquired this property herself and that a 
recital to this effect may have appeared in 
an earlier portion of the document. The 
extract given cannot, in our opinion, be 
relied upon as establishing that the lands 
in question formed part of Arunachella 
Mudaly’s estate. The last document on 
which the Subordinate Judge bases his 
finding is Exhibit M. This is an agreement 
between the late husband of the 9th de¬ 
fendant and the late father of the plaintiff 
as to their reversionary rights. Land in 
Kamalapuram is referred to therein. This 
agreement was executed in 18S4 while Chok- 
kammal still had an interest in the property. 
It cannot be assumed that because these 
persons chose to include this land as 
forming part of Arunaohella’s estate, it, 
therefore, did form part of it. Persons setting 
up to be reversioners are not unlikely to 
make their claims as extensive as possible by 
including whatever the female heir may have 
been in possession of. The Subordinate 
Judge has been influenced mainly by the 
inference he drawls from Exhibit K and 
troats the other documents a9 corroborating 
thit inference. It has been shown that 
the inference itself is unwarranted and the 
later documents of little weight. It has 
been suggested that ic is unlikely that 
Chokkammal would have had savings so soon 
after her husband’s death with which to 
make a purchase. The property was, how¬ 
ever, of small value as is evidenced by the 
prices realized at much later dates, and we 
are unable to see that any inference against 
a self-acquisition can be drawn from these 
facts. The burden is on the plaintiffs to 
establish that Arunachella Mudaly owned lands 
in Kamalapuram during his lifetime. [Diwan 
Ran Bijai Bahadur Singh v. Indarpal Singh 
(17)]. For reasons given above, we consider 
that this burden has not been discharged No 
argument has been advanced on the basis 
of the property, if self acquired—having 

(17) 2ft C. 871; 20 I. A. 226; 4 C. W. N. 1; 2 bum. 
L. R. 1; 7 Snr. P. C. J. 578; 13 Ind. Dec. (n. s.) 1158. 


husband’s estate. In view of the finding that 
the plaintiffs have failed in this part of the 
case, it is unnecessary to deal with the question 
of necessity for the mortgages executed fy 
Chokkammal. We think this appeal must be 
allowed and the plaintiffs’ claim to the 
8 th schedule lands dismissed with costs. 

Appeal No. 15 of 1909 has been argued 
cn the question of costs only. The addi¬ 
tional Court-fee payable on account of the 
inclusion of the property in the suit is Rs. 
25 and the additional Vakil s fees Rs. 33. 
The 5th defendant’s liability for costs will 
not in any case exceed this amount. The 
suit as against the 5th defendant has been 
dismissed and the decree against him revers¬ 
ed, but his contention as to costs appears 
to he well-founded to the extert above 
indicated, and he was entitled to appeal 
as to this. His liability for costs would, in 
any event, be limited as stated above. The 
appellant will have proportionate costs of 
this appeal. 

The appellants in Appeal No. 14 of 1909 
are the plaintiffs in Original Suit No. 26 of 
1905 on the file of the Court of the Sub¬ 
ordinate Judge of Negapatam. Although 
our decision in Appeals Nos. 206 and 207 
of 19l»8 governs this appeal, we think 
that as the questions involved have been 
argued before us, it is desirable that we 
should give findings on the questions raised. 
The grounds of appeal relate, firstly , to the 
findings of the Subordinate Judge as to 
the property comprised in the 9ch to 14th 
schedules attached to the plaint. Mr. T. 
Rangachariar did not press the appeal as 
far as these items of property are concerned. 

The second question concerns the rights 
of the ’st defendant. She is the widow of 
Bava Krishnaswamy Mudaly. He was a 
reversioner to the estate of the late 
Arunachella Mudaly and stood in the same 
degree of relationship as the plaintiffs to 
the last male holder. Under ordinary 
circumstances, the 1st defendant would be 
entitled to one fourth share of the estate 
recovered by the reversioners. The case of 
the plaintiffs appellants, however, is that 
Bava Krishnaswamy had severed his con¬ 
nection with his family by having ‘ renounc¬ 
ed the world and entered the order of 
religious ascetics known as Tambirans.’ It 
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is further alleged that by this act “he 
forfeited all rights of property and all future 
rights of succession as a member of the 
secular family to which he belonged.” It 
has not been disputed in appeal that Bara 
Krishnaswaray did enter the order of Sudra 
ascetics known as Tambirans. It is, however, 
clear on the authorities that the texts as 
to disinheritance applicable to a yathi or 
s ny si do not apply to a • udra ascetic, 
unless a usage to this effect is established 
[Dharmapuram Pandora Sanr ad hi y. Vira- 
pandiyam I illai (IS). Enrish Chandra Roy 
v. A Hr Mahmud 1 9)]. In the Court of first 
instance an attempt was made to prove that 
Bava Krishnaswamy belonged to a special 
class of Sudras who may accordi-'gto some 
agamas be admitted into the order of sanyasis. 
This contention was rejected by the Sub¬ 
ordinate Judge and has not been advanced 
before us. 

The Subordinate Judge has also found 
against the existence of any usage such as 
is referred to in the cases cited above. We 
agree with this finding. The 46th and 47th 
witnesses for the plaintiffs are both heads 
of Sudra mutts . The latter is Pandara 
vSannadi of the Dharmapuram Athinara 
which Bava Krishnaswamy joined. He 
admitted that he was unable to state posi¬ 
tively what the custom is regarding property 
belonging to a Sudra ascetio prior to his 
admission to the order. He knew of no 
case in which a contention had been raised 
that a Tambiran could not succeed to pro¬ 
perty of his family. It may be noted that 
the case of Dharmapuram Pandara Sannadhi 
v. Virapandiyam Pillai (18) relates to this 
institution and that no attempt was made 
at that time to set up any special custom. 
Plaintiffs witness No. 4 5 was unahle to give 
any opinion without referring to the Shastras 
as to whether a Tambiran has rights to 
family property after becoming a Tambiran. 
This evidence, coining from the side of the 
plaintiffs and from persons holding the 
position these witnesses do, is a strong in¬ 
dication that no custom exists of the kind 
which the appellants seek to establish. 
Numerous instances appear in the evidence 
on both sides of dealings with family pro¬ 
perty of Tambirans which are inconsistent 

(18) 22 M. 302; 8 Tnd. Dec. (n. s.) 215. 

(19) 18 Did. Cas. 474; 40 C.C4f; If C. W. N. 517. 
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with t heir having lost their rights in it 
and with any consciousness on the part of 
those-dealing with them that there was 
anythin? unusual in such transactions. In 
no case do they appear to have been ques¬ 
tioned. As far as the evidence before us 
goes, we have no doubt t’ at the plainfifs 
lave failed to establish (hat Sudra ascetics 
are by custom subject to the same disabili¬ 
ties as sanyasis . The appeal must be 

dismissed with costs of the respective respond¬ 
ents. 

The only question argued in the me¬ 
morandum of crossobjections filed by tie 
1 st respondent in this appeal relates tocors. 
The 1st defendant has been directed to 
bear her own costs in the contest with the 
plaintiffs as to her husband's position. We 
see no reason to interfere with th 3 discre¬ 
tion the Subordinate Judge has exercised 
mo kin? this order. The rm morandnm 

of cross-objections is dismissed with costs. 

Appeals Nos. 206 and 207 of 1908 and 
No. 12 of 19C9 allowed ; Others dismissed 

v.r p. 


MADRAS HIGH COURT. 

FULL BENCH. 

Appeal against 0..d«r No. 333 of 1914. 

August 17, 19.6. 

Pres°nt: - Mr. Justice Oldfield, Mr. Justice 
Sadasiva Aiyar and Mr. Justice 

Seshagiri Aiyar. 

PANAKKAL 1YYAPPAN and another — 

Petitioners—Appellants 

versus 

ELACHAR CHAKKUNNI— 

Respondent. 

II ill, execution of—Execution on different dates —» 
Disposition of property , rules for — Revocation — 
Extraneous evidence , admissibility of-Evidence Act 
(I of 1872*, s 9*. 

Where several Wills are executed on different 
dates by a person, if the subsequent instrument 
does not profess to be a codicil and is adequate to 
the disposition of the entire property, there is no 
such a priori impossibility that it was intended wholly 
to supplant tiie prior instrument The case then 
rests on the true construction of the two instruments, 
and the complete disposition contained in the second 
must, unless controlled by the context, wholly revoke 
the first [p 560, col 2j 

Where there is something on the face of the 
instrument raising doubt or ambiguity as to whether 
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it was intended by the testator to be in substitu¬ 
tion for or addition to a previous Will, the Court 
is justified in having recourse to external evidence 
to ascertain the testator’s intentions, [p. 561, col. 1.] 

A testator had properties both in Cochin State 
and in British territories He executed four Wills by 
which lie disposed of all his properties, viz , 

1. In 1901 a Will bequeathing certain properties 
to his wife 

2. A Will in 1905 bequeathing all his properties 
in Ponnani to his wife Elcliar. 

3. A Will in 1906 bequeathing 38 items of pro¬ 
perties to Elehar for her maintenance during life 

4 A last Will making certain additional bequests 
to Elchar and others and bequeathing the rest of his 
property to his niece’s children: 

Held, that the last instrument superseded the 
earlier ones; [p. 56', col. 1.] 

Held, further, that the fact that the properties 
were situate in different jurisdictions did not 
affect the question, [p. fb», col 2.] 

Pereira, In re, Worscley v. Society for Propagation 
of the Gospel, (1912) 28 T. L. li. 479; 56 S J. 614. 
followed. 

Appeal against the order of the District 
Court, South Malabar at Calicut, dated the 
19th August 1914, in Civil Miscellaneous 
Petition No. 63 of 1913. 

1 bis appeal coming on for hearing on 
the 24th November 1915, upon perusing 
the petition of appeal, the order of the 
lower Court and the material papers in 
the case, and upon hearing the arguments of 
Mr. A. Duraiswami Aiyer, for Mr. C. P. 
Parruuwami Atyar , for the Appellants and 
of Messrs. J. L. Rcnino and JK. Oovinda 
Marar , for the Respondent, and the case 
having stood over for consideration till the 
7th December 1915, the Court (Abdur Rahim 
and Ayling, J J.) made the following 

ORDER OF REFERENCE TO THE 

FULL BENCH. 

Abdur Rahim, J.—The decisive question in 
these appeals is whether the Will Exhibit 
X of one Chakkunni, dated the 18th Decem¬ 
ber 1905, is revoked by a later Will of his, 
Exhibit A, dated the 24th September 1907. He 
also executed another Will Exhibit H between 
these two dates, i. e. t on the 26th November 
19 j 6. I have used the Exhibit marks in the 
appeal against order The testator resided in 
the State of Cochin and had properties not 
only there but also some in British India. The 
latter properties he devised to his wife Ela- 
char by Exhibit X, the earliest Will, by the 
next Will Exhibit H, he devised to her 38 
items of property for her maintenance and 
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by the last Will Exhibit A he gave * all the 
rights which I have in the moveable and im¬ 
moveable properties which I own this day 
and in those which 1 may acquire in future, 
inclusive of the right of succession similar 
to that which I have, and the freedom to buy 
and to alienate will pass to the children of 
my younger brother’s daughter Panakkal 
lyyakku’s wife Ittyenam, vi (1) Iyyappan, 
and (2) Chakkunni who are minors.” Then 
he proceeds to provide for the management 
of the properties by his wife Elachar during 
the minority of the two devisees, expressly 
maintains the dispositions made by him under 
Exhibit H and makes certain specific be¬ 
quests. Then he winds up by saying: “All 
the moveable and immoveable properties 
which are found left by me after my life¬ 
time, with the exception of those properties 
which are specified in this Will to be given 
to particular persons and the keys of the 
rooms, compartments and almirahs, etc., 
should be kept in your possession and when 
Iyyappan (the elder of the two minor resi¬ 
duary legatees) is 16 years of age you should 
surrender them to him.” 

The testator was a Christian and the Suc¬ 
cession Act applies Section 57 of that Act 
compendiously lays down the law as to how 
a Will can be revoked. This is not a case 
of express but of implied revocation and the 
question i* one of construction, as pointed 
out in Townsend v. Moore (1) cited by 
Mr. Rosario, who contended that there has 
been no revocation of Exhibit X by Exhibit 
A. The principle to be applied in such 
cases is set out in a pissage from Williams 
on Executors quoted by the Appeal Court at 
the same page and adopted by it a.s enun¬ 
ciating the correct law: "The more fact of 
making a subsequent testamentary paper 
does not work a total revocation of a prior 
one, unless the latter expressly, or in effect 
revoke the former, or the two be incapable of 
standing together; for though it be a maxim, 
as Swinburne says above, that no man caii 
die with two testaments, yet any number of 
instruments, whatever be their relative date, 
or in whatever form they may be (so as they 
be all clearly testamentary), may be admitted 
to Probate as together containing the last 
Will of the deceased. And if a subsequent 

U) (1995) P. 63 at p. 78; 74 L. J. P. 17 ; <j> i t 
335; 53 \Y. R. 338. ' ‘ 
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testamentary paper be partially inconsistent 
with one of an earlier date, then such latter 
instrument will revoke the former as to 
those parts only where they are inconsistent.” 
Mr. Rosario has especially relied upon a 
passage in the judgment of Vaughan Williamr, 
L. J., at page SI but the passage lays 
down nothing different, only it makes clear 
two things, that the question is entirely one 
of construction and if the words used are 
capable of being so read as to enable the 
two documents to be both admitted to 
Probate, that is the construction which should 
be adopted. Townsend v. Moore (1) was a 
case of two contemporaneous Wills, but I agree 
that every reasonable attempt should be 
made to reconcile two Wills whether executed 
on the same date or on consecutive dates 
though in the former class of cases the Court 
will naturally feel itself to be under a greater 
necessity for reconciling the two documents, 
as otherwise neither of them would be ad¬ 
mitted to Probate and the testamentary 
intentions of the testator would be entirely 
defeated. In any case the words of the 
testator must be capable of yielding to a con¬ 
struction which will make the two Wills stand 
together, and not that we are at liberty to 
secure that result by reading in important 
operative words which are not to be found 
in the later document in' order to s&ve the 
earlier disposition. And that is what we 
shall have to do in this case if we were to 
accept the contention on behalf of Elachar. 
The intention of the testator must be sought 
in the language which he has used and is 
not to be made the subject of mere spe¬ 
culation. By his last Will the testator dis¬ 
poses of all the properties moveable and 
immoveable, which he owned on the day of 
its execution in favour of the two minor male 
relations of his, except those that he specific¬ 
ally gives to others; if effect is to be given 
to his words at all, the properties comprised 
in Exhibit X, which are not expressly 
excepted from their operation like those 
dealt with by Exhibit H, passed like 
the rest of his estate to the two boys. If 
authority was neede 1 for the proposition that 
a second Will disposing of the whole estate 
revokes a fcrmer disposition, 1 would refer 
to the case of Henfrey v. Henfrey (2) men- 

(2) (1842) 4 Moore P. C. 29; 13 E. R. 211; 59 R. R. 

331. 


tioned in Townsend v. Moore (1). It may be 
pointed out that not only is it the law that 
until the testator’s death the properties com¬ 
prised in his earlier Will, Exhibit X, were 
still his to dispose of, but he was fully con¬ 
scious of this for he expressly provides in 
Exhibit X itself that they were to vest in 
her only on his death. 

Mr. Rosario, however, argues that since the 
properties disposed of by Exhibit X were 
situate in British India and those were all 
the properties he had there, therefore, we 
should infer that when afterwards by Exhibit 
A he disposed of all hislproperties, he meant 
only those that were situate in Cochin. That 
is only possible if we were to add the words 
situate in Cochin’ or some words of similar 
effect and this in my opinion is not open to 
us to do. He also points out in support of 
his contention that in Exhibit X the testator 
says: “But even 1 should alter this Will 

by registered instrument” and though the 
subsequent Will Exhibit A was in fact re¬ 
gistered, it was registered in Cochin and not 
in British India. Here again he wants us 
to modify what the testator actually says in 
Exhibit X. It is also said that another Will, 
which the testator had executed in 1901, was 
revoked by a registered karar exeoated on 
the same day as Exhibit A, but as pointed 
out by the District Judge there was no reason 
why Exhibit X should have been mentioned 
in that karar. Mr. Rosario in fact builds his 
entire argument on the hypothesis that as 
the testator lived in amity with his wife till 
his death, there was no reason why he should 
deprive her of what he had given her by 

the Will of 1905 (Exhibit X). But this 
overlooks the fact that subsequently in 1906 
(Exhibit H) he has given her 38 items of 
property for maintenance and this latter 
disposition he expressly upholds in his last 
Will. The District Judge was, therefore, in 
my opinion entirely right in holding in his 
judgment in the second appeal that the Will 
of 1905 was revoked by that of 1907. 

In dealing, however, with the petition for 
revocation of the Letters of Administration 
with the Will, Exhibit X, annexed to Elachar 
the learned District Judge has clearly gone 
wrong. That Will having been revoked, the 
Letters of Administration obtained on the alle¬ 
gation— untrue in fact though made in good 
faith—that it was the last Will and testa- 
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ment of the deceased must be revoked under 
section 234 of the Succession Act. I can 
find nothing in any circumstances that are 
mentioned in the District Judge’s judgment 
which would justify our refusing to act 
under that section. I would, therefore, direct 
that the grant of Letters of Administration 
with the Will, dated 18th December 1905, 
annexed to Elachar be annulled. 

My learned brother is of opinion that the 
Will of 1905 was not revoked by the Will 
of 1907, but he agrees that in the view that 
if the former Will was revoked, the Letters 
of Administration granted to Elachar should 
also be revoked 

Ayling, J.—This appeal turns entirely on 
the question of whether the registered Will, 
Exhibit X, executed by Chakkunni on 18th 
December i905 was revoked by another re- 
gistered Will, Exhibit A, executed by him on 
24th September 1907. The revocation is not 
express, and Exhibit X is not referred to in 
Exhibit A: but inasmuch as Exhibit A pur¬ 
ports to dispose of ‘ all the rights which I 
(testator) have in the moveable and immove¬ 
able properties which I own this day,” it 
is argued that this covers the four items 
of property bequeathed by Exhibit X, and 
that it operates as an implied revocation of 
the latter. 

On the other hand Mr. Rosario has drawn 
our attention to various circumstances tend¬ 
ing to show that the testator at the time of 
executing Exhibit A did not intend to revoke 
Exhibit X. He argues that (as it is ex¬ 
pressed in Halsbury’s Laws of England, Vol. 
28, p. 564) an intention to revoke must 
be as clear and free from doubt as the 
original intention to bequeath and must be 
shown with reasonable certainty.” 

The testator, Chakkunni, was a resident in 
the State of Cochin, but he owned, besides 
a good deal of property in Cochin, four items 
of property in Ponnani Taluq in Brit sh 
India. He appears to have executed four 
Wills, all registered: 

(1/ A Will executed in 1901 bequeathing 
certain property in Cochin to his niece, 
Mathiri. 

(2) Exhibit X executed in 1905 bequeath¬ 
ing all his property in Ponnani (and nothing 
else) to his wife Elachar. 

(3) A Will, Exhibit H, dated 26th Novem¬ 
ber 1906, bequeathing 38 items of landed 


property in Cochin to Elachar for her main¬ 
tenance during her life. 

(4) His last Will, Exhibit A, making cer¬ 
tain additional bequest to Elachar and others 
and bequeathing the rest of his property to 
his niece’s children. 

Now it is to be noticed that there is a 
natural distinction which was probably pre¬ 
sent in the mind of the testator between his 
British and Cochin properties. The former 
were completely disposed of by Exhibit X. 
which was registered for the purpose at 
Ponnani Registration Office. All the others 
were registered in Cochin. It is strongly 
argued by Mr. Rosario that the testator 
regarded the disposition of his British proper¬ 
ties as settled by Exhibit X, had no intention 
of altering such disposition and executed 
Exhibit A without reference to these British 
properties. It is pointed out that he was 
not a man careless in such matters, and that 
as shown in Exhibit X, he clearly realised 
the necessity of making any revocation un¬ 
equivocal and beyond doubt. As regards 
the other two Wills prior in date to Exhibit 
A, he has taken pains to do so. The Will 
of 1901 was expressly revoked by a knrar 
executed on the same day as Exhibit A: 
and EJxhibit H is specifically referred to in 
Exhibit A so as to show that its dispositions 
were not a If ec ted. Why then was the fate 
of Exhibit X left in doubt? I t seerns (0 me 
that it was probably for the simple reason 
that the testator had only his Cochin pro¬ 
perties in mind and had no idea of affecting 
by Exhibit A the pr evious disposition of his 
properties in British India. No motive is 
suggested to account for his depriving his 
wife of the benefit which she was to derive 
under Exhibit X. 

I am not satisfied that any intention to re¬ 
voke Exhibit X is to be inferred from 
Exhibit A. 

I would, therefore, dismiss with costs Ap¬ 
peal against Order No. 353 of 1914. 

By the Court.— Under section 98 of the 
Civil Procedure Code we refer the question 
whether the Will Exhibit X of 1905 was 
revoked by Exhibit A the Will of 1907 to a 
Full Bench. The learned Vakils for both the 
parties agree that the decision of Second 
Appeal No. 124 of 1912 will depend on the 
answer to this question. 
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This appeal coming on forbearing on the 

10th and 11th August 1916, on the question 

referred for the decision of the Full Bench. 

upon perusing the order of reference and 

upon hearing the arguments on both sides, 

the case having stood over for consideration 

till this day, the Court expressed the follow¬ 
ing 

OPINION. 

Oldfield, J. — 1 agree with the judgment, 
which Seshagiri Aiyar, J., is about to deliver, 
and will observe only that the case has 
really to be decided almost entirely on the 
law generally applicable to the construction 
of documents, recourse to the decisions relat- 
mg to the construction of Wills being un¬ 
necessary except on one point. 

On that point both the learned Judges, before 
whom the case first came, were agreed that 
an intention to revoke an earlier Will by a 
later must be as clear and free from doubt 
as the .original intention to bequeath and 
must be shown with reasonable certainty.” 
We have then the testator’s bequest of all his 
property in Exhibit A, twice unambiguously 
expressed. It is then in my opinion un¬ 
necessary to go further than Chapter Vf of 
the Indian Evidence Act in order to justify 
the conclusion in favour of an intention to 
revoke the earlier Will, which disposed of 
some only of the testator’s property, and the 
refusal to consider the collateral circum- 

stances, which Mr Rosario has pressed on us 
so clearly. 

I concur in answering the question in the 
affirmative. 

Sadasiva Aiyar, J.— I agree and have noth¬ 
ing to add. 

SeshaijIri A;yah, J—The testator, in this 
case, executed three successive Wills. He 
had properties both in the Native State of 
Cochin and in South Malabar. The first was 
in 1901. Thesecond in 1905 (Exhibit X). The 
third in 1906 (Exhibit H) and his last Will 
and testament (Exhibit A) in 1907 The 

second Will dealt, admittedly, only with 
the testator’s property in British India The 
third Will dealt with a few items of property 
in Cochin. The last Will, ex facie, disposes 
of all the prorerties which the testator had 

at the time. 

This reference relates to the question 
whether Exhibit X was revoked by the 
last Will, Exhibit A. Prinn facie, the dis- 
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positions in the earlier one are inconsistent 
with those of the last Will. The general rule 
of law is well understood that every en¬ 
deavour should be made u to preserve either 
wholly or in part the contents of the prior 
document ” See per Lord Tabbot in Weld v. 
Acton (d). A qualification was added to this 
proposition in Freeman v. Freeman (4) that 
this attempt should not be made unless 
the rejection of the prior document will 
lead to a partial intestacy. It was further 
held that where the subsequent testament 
is styled a codicil, the intention of the 
testator must be taken to be that the Will and 
codicil should stand together. Inthegoois cf 
Hoiuard (5). After examining these and 
the other authorities the law is thus stated 
in Jarman on Wills, Vol. J, at page 176: " If 
the subsequent instrument does not profess 
to be a codicil, and is adequate to the 
disposition of the entire property, there is 
no such a priori improbability that it was 
intended wholly to supplant the prior instru¬ 
ment. The case then rests on the true 
construction of the contents of the two 
instruments, and the complete disposition 
contained in the second must, unless 
controlled by the context, wholly revoke the 
first.” See Henjrey v. Henfrey (2). The deci¬ 
sion in Townsend v. Moore (1) states the law 
as we find it stated in section 57 of the 
Indian Succession Act. 

Now, these being the principles on which 
we have to act, is there anything in the 
present case to enable us to depart from 
the rule as stated in Jarman s book? Mr. 
Rosario s contention was that in construing 
the comprehensive phrase *all my moveable 
and immoveable properties” in Exhibit A, 
we must consider the circumstances under 
which the Will was made; and he relied 
on some passages (they were really quota¬ 
tions) ir the judgment of the President of 
the Probate Division in In re the Estate 
of Bryan (6). The learned Judge 

quotes in that case, with approval, Jennet 
v. Ffinch (7), where it is stated “the sub- 

(3) (1735) 2 Eq.Cas. Abr. 777; 22 E. R. 661. 

(4) (1854) Kay 479; 69 E. R. 203; 101 R. R. 712. 

(5) (1869) 1 P. & D. 636; 38 L. J. P. 32; 20 L. T. 230; 

(6) 1 1907) P. 125; 76 L. J. P. 30; 96 L. T. 584. 

(7) (1880,) 5 P. D. 106; 49 L. J. P. 25; 42 L. T. 327; 

2S W. R. 520. 
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ject was fully discussed by Sir H. Jenner 
in Thorne v. Rooke ^8), and he came to the 
conclusion that where there is something 
on the face of the instrument raising doubt 
or ambiguity as to whether it was intended 
by the testator to be in substitution for or 
addition to a previous Will, the Court is 

£ ^ recourse to external 

evidence to ascertain the testator’s in- 
tentions.” The President finally held that 
there was authority for the proposition that 
in cases of doubt, external evidence is 
admissible, but that in the case before 
him there was no such doubt. This rule 
of construction has been accepted by the 
Indian Legislature (Section 94 of the 
Lvidenoe Act). Reference may also be 
made to Raven , In re; Spencer v. National As¬ 
sociation for Prevention of Consumption (9), for 
the position that Courts should not enter into 
an enquiry regarding external circumstances 
to gather the intention, when the language 
of the document is clear. Therefore, our 
first duty is to see whether the language 
is clear and consistent and applies accurately 
to existing facts. Mr. Rosario conceded 
that if Exhibit A were the only Will 
ever made by the testator, there can be no 
contention that it is not sufficient to dispose 
of all the properties which the testator 
died possessed of. If this is so, it is im¬ 
possible to see how the fact that the tesator 
knew well enough to expressly revoke 
previous testaments can affect the construction 
of the Will in question. 

Another contention of Mr. Rosario was 
that as the testator stated that Exhibit X 
shall be revoked only by a registered 
document and as the subsequent Will was 
registered in Cochin territory, the properties 
comprised in Exhibit X were not affected 
by Exhibit A. The learned Vakil does not 
say that in order to be effectual the last Will 
should have been registered in South Malabar 
as well; but he suggested that the testator, 
a shrewd man of business, was, by the 
clause about registration, apparently under 
the impression that a registered Will dealing 
with property in British India will not be 
affected by a Will registered in the Native 
States and i ice versa, this mayor may not 

(8) 2 Curt. 709. 

(9) (1015) 1 Ch. 673; 84 L. J. CU. 499. 
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have been the view of the testator, but it 
seems to me that all that the testator said 
was that he would take care that subsequent 
testaments should be registered, but not 
within any particular jurisdiction. 

Another argument of the learned Vakil 
was that the expression “ all my properties ” 
should not apply to properties in two differ¬ 
ent jurisdictions. It is true that none of 
the decided cases exactly covers this case, 
where the first Willdeals with a particular pro¬ 
perty in a particular place and the second 
Will in terms deals with the properties in 
both the places. The nearest approach to 
the present case is the case of In re 
Pereira; Worsley v. Society for Pro¬ 
pagation of the Gospel (101. But what 
difference can it mske rn principle? If 
it is good law that an earlier Will dealing 
with all the properties and distributing 
them in a particular manner is revoked by 
a later V ill disposing of all the properties 
in a different manner, it is difficult to see 
how the fact that the first one comprised 
properties less in extent than those included 
in the second can make any difference. It 
seems to me that this is an a fortiori position. 

For the above reasons, the answer to the 
question must be in the affirmative. 

Reference answered in the affirmative. 

v. r. i>. 

(10) (1012) 23 T. L. It. 470; 56 S. J. 614. 
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and in a subsequent clause it was stipulated 

by the tenant, ‘besides this I shall continue to pay 

in the month of Bhadra every year the sum of Rs. 15 

as the mamuli for the Iswar Thakur (idol) at your 

house. In the details of instalments, the said sum 

ot Ks. 15 was not included. The sum of Rs. 3,315-4-0 

was referred to throughout the kabuliyat as 

the rent, and the Rs. 15 was neither described nor 

treated as part of the rent in any part of the 
kabuhuat: r 


Held , that the sum of Rs. 15 could not be 
recovered by the zemindar, as it was an abwab and 
was not intended by the parties to form part of the 
rent or to be payable in respect of the use and 
occupation of the land. [p. 566, col. 2 p. 571, col. 2.1 

t r *[ er i ea ' J ‘~ Even assuming that the sum 

ot Rs 5 did form part of the consideration for the 
use and occupation of the land, it was not recoverable 
under Regulation V of 1812 as it did not form part 
of the rent, nor was it treated by the parties as 
part of the rent. [p. 567, col. 1 .] 


v Th r C portiou of section 3 of Regulation 

\ ot 1812 does not mean that the Court is to 

enforce payment of every sum which is not indefinite 
and which may have been specifically agreed upon 

t le •? arfcieS ’ ,ut Jt 1S onl ^ the rent , and not 
any. other item, though neither indefinite nor 

arbitrary, and though agreed upon to be paid in the 

■ written engagement of the tenant, which can be 

recovered under the Regulation. [p. 569, col. 2.1 

f ? °l S . eCfcion 3 0f Re ^^ation V of 

I® 12 ) by JJ 1 ® * 11,1 Bench ln tl,e case of &*dha Prosad 
.Singh v. Bal Kowar Koen , 17 C. 726 at p. 759: 8 Ind 

&% *•*> i026 ’ adopted - [p- 665, col. 1; p. 569, 


Per Chatterjea, J.—As regards the question whether 

an additional sum (claimed by the landlord) under a 

kabtilujat is or is not an abicab there is no difference 

letween a ryoti holding and a permanent tenure, [p. 
570, col. l.J • 

For the purpose of deciding whether a certain 
sum specified in a kabuliyat is or is not an abwab, 
every consideration for a lease is not necessarily 

xre iq^o 1 ? th V neamn " of section 3 of Regulation 
V of 1812. [p. 571, col. 1.] 

The fact. that a certain item is dealt with in a 
kabuliyat in a separate clause or that it is not 
included in the instalments of rent specified, has an 
important bearing upon the question of the intention 
ot the parties to the kabuliyat, as to Avhether the item 
is or is not rent. [p. 571, col. 2.] 

—^^ e ^ ier a particular sum 
specified in a lease or agreed to be paid by the 

tenant is or is not an abwab, must depend upon the 
proper construction of the contract made by the 
tenant and if upon a fair interpretation of the 
contract it can be seen that a particular sum is 
specified m the contract or agreed to be paid as the 
lawful consideration for the use and occupation of 
the land, i e, if it is really part of the rent although 
not desenbed as such, the landlord can recover it. 
Ip. 566, col. ].] 


Appeal against the decree of Mr. Justice 
Newbonld, dated the 26th January 1916, in 
Appeal from Appellate Decree No. 368l’of 


FACTS appear from the following judg¬ 
ment of 

Newbould, J.—The plaintiff-appellant 
sued the defendants-respondents to recover 
Rs. 3,330-4-0 as arrears of putni rent. The 
defendants pleaded that Rs. 15 had been 
claimed in excess and that this sum was 
only an abwab. Both the lower Courts have 
held that this sum of Rs. 15 is quite distinct 
from the rent and irrecoverable. . 

I do not think it necessary to refer to 
all the cases that have been discussed in 
the course of argument of this appeal. 
The real point in issue seems to narrow 
down to whether this sum of Rs. 15 is part 
of the lawful consideration for the use and 
occupation of the land, that is to say, 

whether it is really part of the rent. The 

case on which the appellant chiefly relies 

in support of his argument is that of 

Kalanand Singh v. Eastern Mortgage and 
Agency Co. Ltd. (l), and it was there held 
that two sums of Rs. 5 each, described in the 
lease as selami town and tehwari dasahra , 
and not as rent, were in reality part of 
the consideration for which the tenancy 
was b created and part, of the rent agreed to 
be paid and that these sums could be 
recovered as rent. In .my opinion the pre¬ 
sent case can be distinguished on the 
ground that on a construction of the lease 
the sum of Rs. 15 cannot be regarded either 
as a consideration for the use and occu¬ 
pation of the land or as part of the rent. 
The stipulation to pay the sum of Rs. 15 
is in a separate clause which runs as follows: . 

Besides this, I shall continue to pay in 
the month of Bhadra of every year the 
sum of Rs. 15 as the mamuli (usual) for 
the Iswar Thakur at your house at Azim- 
gunj. If I fail to pay the aforesaid sum 
amicably, then you shall deduct the same from 
the money remitted by me as the rent or 
include the same into the arrears of rent or 
realise separately by bringing suits.” Although 
the sum may be realised as a part of the 
rent it is not described in the lease as 
payable as part of the rent. It is nowhere 
added to the jama of Rs. 3,315-4 0, which 
throughout the lease is spoken of as 
the annual rental. Even in the list of 
instalments which have to be paid the total 


(1) 19 Ind. Cas. 701; 18 C. L. J. 83. 
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jcnna is described as Rs. 3,315.4-0 and no 
proviswn is made for payment of this sum 
of Rs. 15 in addition to any of the instal- 
ments With regard to the manner in which 
throughout the lease this sum of Rs 15 is 
treated as entirely distinct from the annual 
rental it appears to ire that it cannot be 
regarded as a part of the rent bat mast be 
regarded as an irrecoverable abicab. 

The lease in this case was executed before 
the passing of the Bengal Tenancy Act and 
consequently, as was held in the case of 
Aparna Charon Qhose v. Karam Ali (2), the 
provisions of section 179 of that Act 
have no application to the present case. It 
was suggested in the argument that this 
decision is incorrect. But sitting as a Single 
Judge I am bound to follow the ruling of a 

Division Bench and cannot enter into the 
Question of its accuracy. 

On the above findings the appeal must be 

dismissed with costs. 

Babu Ram Chandra Majumdar , for the 

Appellant. 

Babus Mohend,a Nath Roy, Monmotha Nath 

Roy and Saaodhur Roy (Junior), for the Re¬ 
spondents. 

JUDGMENT 

Sanderson, C. J.-This is an appeal from 
the judgment of Newbould, J, whereby he 

CourT d the JUdgment of the first Appellate 

The plaintiff s claim was for Rs. 3,330 as 

arrears of rent. The defendants pleaded that 

the rent was Rs. 3,315 per annum and that 

the further sum of Rs. 15 claimed by the 

plaintiff was in the nature of an abwab and 
was not recoverable. 

It appears that in 1883 a kabuliyat was 

executed by R am Sharan Biswas, the 

predecessor-,n-interest of the defendants, 

in favour of one Roy Dhanapat Si D gh 

Bahadur, who subsequently sold the mahal to 
the plaintiff. 

In this kabuliyat the annual rental is 

stated to be Rs 3,315.4-0, but it was further 
provided by the document that the defendants’ 

predecessor should pay in the month of 
Rhadra every year the sum of R s 15 j n 
respect of a Thakur. The words of the 
clause according to a translation which was 

agreed upon by the learned Vakils who argued 
the case, were as follows :_ 

U) 4 c. L. J. 627; 10 C. w. N. 527. 
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Besides this I shall continue to pay in 

the month of Bhadra of every year the 

sum of Rs 15 as the mamuli (usual) for 

the Is war Thakur at your house at Aziragunj. 

It 1 fail to pay the aforesaid sum amicably, 

then you shall deduct the same from the 

money remitted by me as the rent or sue for 

the amount along with or separately from 

the arrears of rent. I shall not take objec¬ 
tions thereto.” 

1 lie clause relating to the annual rental 
was near to the beginning of this document, 
and the clause relating to the Rs. 15 was near 
the end of the kabuliyat. 

A schedule setting out "details of instal¬ 
ments was attached to the kabuliyat. Therein 
the total jama was stated to be Rs. 3,315-4-0 
and neither any of the monthly instalment 
nor the total included the payment of 1 Rs 15 
in respect of the Thakur. 

The learned Judge held that the sum of 

Rs. 15 could not be regarded as part of the 

rent but must be regarded as an irrecoverable 

abwab. Brora this devision the appeal 
has been brought. 

It was argued on behalf of the appellant 
that the learned Judge’s decision was wrong 
and that the Rs 15 was recoverable because 
the liability to pay it was created at the 
same time as the putni, and in the same 
document, that the agreement to pay Rs. 15 
was part of the consideration for the grant 
of the putni , that the said sum was neither 
an arbitrary nor an indefinite cess within the 
meanmg of section 3 of Regulation V of 
1812 and that being so and the sum of 

, !5 bel "e P art °f ‘he consideration for 

the putni it oould not be an “abwab ” 

On the other hand, it was argued on behalf 
of the defendants that the sum of Rs. 15 
was not part of the rent and was not money 
payable for the use and occupation of the 
land, but was a sum which was stipulated 
and understood by the parties as being 
additional to the rent and was, therefore 
an abicab even though the sum itself was 
not. indefinite and though the clause relating 
to the payment thereof was definite. 

The kabuliyat was executed in 1883 and 
it was agreed by both sides that the matter 

was governed by section 3 of Regulation 
as follows :- ° f ^ ^ ^ 
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** Such part nf Regulation VILI of 1793, 
and of Regulation IV r of 1794 as require 
that the proprietors of land shall prepare 
forms of pattas , and that such forms 
shall be revised by the Collectors, and 
which declare that engagements for rent 
contracted in any other mode than that 
prescribed by the Regulations in question 
shall be deemed to be invalid, are like¬ 
wise hereby rescinded, and the proprietors 
of land shall henceforward be considered 
competent to grant leases to their depend¬ 
ent talukdars , under-farmers and ryots 
and to receive correspondent engagements 
for the payment of rent from each of 
those classes, or any other classes of ten¬ 
ants, according to such form as the con¬ 
tracting parties may deem most convenient 
and most conducive to their respective 
interests: provided, however, that nothing 
herein contained shall be construed to 
sanction or legalise the imposition of arbi¬ 
trary or indefinite cesses, whether under the 
denomination of abwab , mathat or any 
other denomination. All stipulations or 
reservations of that nature shall be adjudged 
by the Courts of Judicature to be null 
and void, but the Courts shall, notwith¬ 
standing, maintain and give effect to the 
definite clauses of the .engagements con¬ 
tracted between the parties, or in other 
words, enforce payment of such sums as 
may have been specifically agreed upon 
between them.” 

There is no definition of the term “ab¬ 
wab 5 in the Regulation, but for the appel¬ 
lants it was argued that the accurate 
definition of the term “abwab” was that 
which was approved by O’Ktnealy, J., in 
his judgment in Radha Prosad Singli v. 
Bal Kowar Koeri (3) as follows: — 

The term is particularly used to dis¬ 
tinguish the taxes imposed subsequently 
to the establishment of the asul , or original 
standard rent, in the nature of addition 
thereto. Jn many places they had been 
consolidated with the asul , and a new 
standard assumed as the basis of succeeding 
impositions.” 

That being the meaning of the word, it 
was urged that it would not be applicable 
to the payment of Rs. 15 in this case, 


for it was agreed between the parties at 
the time the original rent was agreed, 
and in the very document by which the 
rent was reserved: and that inasmuch as 
the sum in question is neither arbitrary 
nor indefinite, and was part of the con¬ 
sideration for the putni , it can be recovered 
even though it cannot strictly be said 
to be part of the rent” agreed upon 

To this argument the respondents reply 
that unless it was part of the “rent” or 
understood and agreed by the parties to 
be part of the “rent” properly so called it 
cannot be recovered, and they rely prin¬ 
cipally upon two cases—1 st, a Full Bench 
decision in Chultan Mahton v. Tilukdari 
Singh (4) and a decision of the Judicial 
Committee of the Privy Council in the 
same case reported as Tilukdari Singh v. 
Chultan Mahton (5) and 2nd, Radha Prosal 
Singh v Bal Kowar Koeri (3). 

In my judgment the actual decisions in 
these cases do not cover this case, though 
expressions of . opinion in some of the 
judgments of the learned Judges in this 
Court are cerlainjy material. 

In the case of Chultan Mahton v Tiluk- 
daii Singh (4), the items in dispute were 
claimed as ‘ abwabs” and the Judicial 
Committee’s decision was that the High 
Court was right in holding them to be 
abwabs” and that if they were payable 
at the time of the Permanent Settlement, 
they ought to have been consolidated with 
the rent under section 54 of Regulation 
VIII of 1793 and not being so consolidated 
they could not be recovered: and if they were 
not payable at the time of the Permanent 
Settlement, they would come under the des¬ 
cription of new abwabs” in section 55 and so 
would be illegal. 

There was no written agreement, as in 
this case, providing for the payment of a 
definite sum, made at the same time as 
the agreement for rent, and the Judicial 
Committee did not decide the point now 
before us. 

In the Full Bench case reported as Radha 
Prosad Singh v. Bal Kowar Koeri (3), the 
reference was :— 

“Whether the portions of the claim that are 

(4) 11 C. 175; 5 Ind. Dec. (n. s ) 876. 

(5) 17 C. 131; 16 r. A. 152; 13 Ind. Jur. 251; 5 Sar. 

P. C. J. 408; 8 Iucl. Dec. (n. s.) 625 (P. C.). 


(3) 17 C. 726 at p 7o<* ; 8 Ind. Dec. (n. s.) 1026. 
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objected to as coming under the denomination 

Z and khuruch are illegal cesses, 

or whether they are recoverable a« rent 
by reason of their having been paid for 
a long time along with the rent and with- 
out any specification in the rent receipts?” 
and the Court held that the amounts sued 
for under the head of sarak mg and khuruch 
were abwabs and not recoverable. 

• P 01 . nt . now before U8 was not involved 

in this decision. 

In this case, however, the judgments 
were of an elaborate nature and entered 
upon a consideration of the subject of the 
recovery of abwabs, much of which was 
not necessary for the decision as was 
pointed out by O’Kinealy, J at page 742. 

1 he opinions of these learned Judges, 
owever, even though not strictly necessary 
for the decision of the case, must carry 
great weight and the majority seem to have 
come to the conclusion that the last four 
lines of section 3 of Regulation V of 1812 
referred to the ground rent of the Per- 
manent Settlement, confirming in this res- 
pect Miner, J.’s opinion in Chullon U ah ton 
v l duMan Singh (4), where he said: 

this provision...refers only to the amount 
whioh is by the contract fixed as the rent 
payable to the landlord.” 




This is the view as to the construction 
of the section which seems to have been 
acted upon this Court since 1885 and 
whatever one’s own views might have beer, 

it the matter were free from mdioial 

opinion, I do not think it would be right 

for ns sitting in a Division Bench of this 
Court to depart from a construction which 
has been adopted for so many years. 

In Rmlha Pr ° sa d Singh v. Hal Kowar 

oen (. i I etheram, 0. J., however, went 

further and expressed the opinion as follows 
at page 739:— 

By this judgment I understand the 
nvy Council, while affirming that of the 
'gh Court, to go beyond it and to hold 
Ibat under the Regulations nothing could 
be recovered for the occupation of land, 
except one sum which must inolude every¬ 
thing which was payable for such occupation 

ind' Ved l " t , either ^ agreement or by some 
judical determination between the parties, 

f»,d (bat any contract, whether express op 


n implied, to pay anything beyond that sumt 
e, under any name whatever, for or in respec 
it of the occupation of the land, could not be 
ir enforced”, and he emphasizes the point by 

d , e °!n rin o at P ; l , g ° 740 „ that thu judgment 
of the Privy Council decided that notb- 

, mg can be recovered from the tenant 

* except the one sum fixed as the rent of 
the land.” 

1 ' On the other hand Ghose, J., at page 767, 

interpreted the decision of the Privy Council 
3 a9 follows:— 

1 I do not understand that they intended to 
5 ar y w «y beyond what Mr. Justice Mitter 
' f a,d In .bis judgment, and to lay down, as 

1 Jt 18 sa,d th ?y did lay down, that nothing, 
save and except owe sum, including eve. y 
item of payment could be recovered as payable 
for the occupation of land; and V at an 
agreement to pay anything beyond that sum, 
although it might be a lawful consideration 
for the lease, could not be enforced. 

It appears to me that if in any given case 

the Court finds that any particular sum 

sp< cified in the lease nr agreed to be paid 

is a lawful consideration for the use and 

occupation of any land, that is to say, if it is 

really part of the rent, although not described 

as such, it would be justified in holding that 

it is not abwab, and is recoverable bv the 
landlord.” 

It is to be noticed that the interpretation 
placed upon the Privy Council's judgment by 
Petheram, C. J., has not been followed in 
this Court, as, for instanoe. Kalanand Singh 
v. Eastern Mortgage and Agency Co., Id. 

(1). In that case it was agreed that the 
lessee should pay a fixed sum of Rs 4 3 0 of 
which Rs. 4,300 was described as jama Rs 5 
as selami towji and Rs. 5 as tehwari d'asahra 
it is to be noticed that the sum fixed for 
rent was Rs. 4,300 and the other two sums 
could not be called rent in the strict sense, 
yet it was held that they could b„ recovered 
on the ground that the payment of the 
specific sums was provided for and agreed 
upon in the lease creating the tenancy and 
that the stipulation for suoh payment was not 
a stipulation or reservation for the payment 
of arbitrary or indefinite cesses but were in 
the language of the section ?, of P e2 .’i n 

tion V of 1812, “a definite clause hf tt 
engagement contracted between the parties 
which Should be maintained and given elfeot 
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to: and that in fact the two sums then in 
question, though not desoribed in the lease as 
rent, were in reality part of the consideration 
for which the tenancy was created and part 
of the rent agreed to be paid.” See the 
judgment in that case at page 85*. 

There are other cases in which the inter¬ 
pretation given by Petheram, C. J., to the 
decision of the Privy Council in Radha Prosad 
Singh v. Bal Kowar Keen (3) has not been fol¬ 
lowed, e.g., Assanulla Khan Bahadur v. Tirtha- 
hashini (b), Mathura Prasad v. Tota Singh 
(7) and Upsndra Lai v. Ataulla (8). In the 
first of these cases it was argued by the Vakil 
for the respondents that the mere fact of the 
amount claimed on account of chewkidari tax 
not being consolidated with what was called 
the patni rent but being kept separate, was 
enough to render it an ahwah and, therefore, 
not recoverable and Tilukhdari Singh v. 
Chultan Mahton (5) and Radha Prosad Singh v. 
Bal Kowar Koeri (3) were cited as authorities 
for the proposition. The learned Judges, 
however, though they said that there were 
passages in some of the judgments delivered 
in these cases which, taken alone, might 
appear to lend support to the respondents’ 
contention, did not adopt the argument. 

It seems, therefore, that the rule which has 
been followed in this Court is that eaoh case 
must depend upon the proper construction 
of the contract before the Court and if upon 
a fair interpretation of the contract it can 
be seen that a particular sum is specified 
in the contraot or agreed to be paid as the 
lawful consideration for the use and occu¬ 
pation of the land, e. t if it is really part 
of the rent although not described as such, 
the landlord can recover it, and I apply 
this rule to the present case. It is necessary, 
therefore, to consider the nature of the pay¬ 
ment which is in question. 

It is a yearly payment for the Iswar 
Thakur at the lessor’s house at Azimgunj, 
and the nature of it is shown by the fact 
that the plaintiff who is the assignee of the 
lessor has nothing to do with the Thakur 
at Azimgunj and does not maintain it in any 
way. 

Further, the clause relating to the payment 

of th6 sum of Rs. 15 and to its recovery 

(6) 22 C. 680 at p. 688; 11 Ind. Dec. (n. s.) 453. 

(7) 17 Ind. Cas. 177; 16 C. L. J. 296; 40 C. 806. 

(8) 36 Ind. Cas. 404; 21 C. W. N. 108. 

* Page of 18 C. L. J.— Ed. 


is couched in terms which led me to think 
that this payment cannot have been intend¬ 
ed by the parties to be part of the rent or 
to be payable in respect of the use and occu¬ 
pation of the land: in addition to this there 
is the absence of any reference to this sum 
in the details of the instalments at the end 
of the document, and on the true construc¬ 
tion of the terms of the lease I have come 
to the conclusion that this sum of Rs. 15 
was not intended by the parties to be part of 
the consideration for the use and occupation 
of the land or as part of the rent and, there¬ 
fore, is not recoverable. Consequently, in my 

judgment, this appeal should be dismissed 
with costs. 

Chatterjea, J. —The question involved in 
this appeal is whether a sum of Rs. 15, 
which was agreed upon to be paid by a 
permanent tenure-holder under a kahuliyat as 
the rramuli for the Iswar Thakur at the 
house” of the zemindar is or is not an ahwah. 
The kahuliyat was in respect of a patni tenure 
and was executed in the year 18&2. The 
rent of the patni was fixed at Rs. 3,315-4-0. 
In a subsequent olause it was stipulated— 
Besides this, I shall continue to pay in the 
month of Bhadra of every year the sum of 
Rs. 15 as the mamuli for the Iswar Thakur 
at your house at Azimgunj. In the details 
of instalment the total rent stated to be 
Rs. 3,315-4 0, which wasdistributed into twelve 
months instalments specified in the lease and 
did not include the said sum of Rs. 15 
which was made payable only once, in the 
month of Bhadra every year. The sum of 
Rs. 3,315-4 0 is referred to throughout the 
kahuliyat as the rent, and the Rs. 15, as 
already stated, was neither described nor 
treated as part of the rent in any part* of the 
kahuliyat. Then it was provided that if the 
patnidar failed to pay the said sum of Rs. 15 
amicably, the zemindar would be entitled to 
deduct the said amount from the money 
which might be remitted by the patnidar as 
the rent, or realise the amount along with the 
arrears of rent, or separately, by instituting 
suits, thus clearly distinguishing the said sum 
of Rs. 15 from the rent. These provisions 
would have been wholly unnecessary, had the 
sum of Rs. 15 been part of the rent. There 
is no doubt, therefore, that the sum of Rs. 15 
did not form part of the rent, nor was it 
treated as part of the rent. 
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• Ifc is co,|te nd ed on b eh a, f of the appellant 
that the said sum of Rs. 15 formed part 
pt the consideration for the patni lease and 
is, therefore, recoverable. But in the first 

place, I do not think the said sum is part of 
the consideration for the paint. The sura was 
agreed to be paid as the customary present 
to the deity at the house of the then zemindar , 
Dhanpat Singh. The plaintiff is an assignee 
of Dhanpat and he has nothing to do with 
theThakur at Aziragunj which is maintained 
by the sons of Dhanpat, the original lessor. 
The mamuli for the Iswar Thakur,” 1 think, 
cannot be claimed by the plaintiff, as it was 
not money payable on account of the use 
and occupation of the land. In the next 
place, even assuming that it did form part of 
the consideration for the use and occupation 
of the land, I am of opinion that it cannot be 
recovered as it did not form part of the rent. 


It is contended on behalf of the appellant 

that if a specific sum which is neither 
uncertain nor indefinite is agreed upon to be 
paid in the lease oreating the tenancy as 
part of the consideration for tlie use and 
occupation of the land, the stipulation to pay 
such a sum is not void and must lie given 
effect to, and reliance is placed on the j revi¬ 
sions of section 3 of Regulation V of 1812 
(which is the law applicable to the present 
case) and certain decisions of this Court. 
Now section 3 of that Regulation runs as 
follows: ‘Such part of Regulation VII[ of 
1793, and of Regulation IV of 17 H, as re¬ 
quire that the proprietors of land shall prepare 
forms of patlas , and that such forms shall 
be revised by the Collectors and which declare 
that engagements for rent contracted in any 
other mode than that prescribed by the 
Regulations in question shall be deemed 
to be invalid, are likewise hereby rescinded; 
and the proprietors of land shall hence¬ 
forward be considered competent to grant 
leases to their dependent talukdars , under¬ 
farmers and ryots and to receive corre¬ 
sponding engagements for the payment of 
rent from each of those classes, or any other 
classes of tenants, according to such form as 
the contracting parties may deem most con¬ 
venient and most conducive to their res¬ 
pective interests; provided, however, that no¬ 
thing herein contained shall be construed to 
sanction or legalise the imposition of arbitrary 
or indefinite cesses, whether under the denomi¬ 


nation of ‘abwab’ or ‘mathat’ or any other de¬ 
nomination. All stipulations or reservations 
of that nature shall be adjudged by the Courts 
of Judicature to be null and void; but the 
Court shall notwithstanding maintain and 
give effeot to the definite olauses of the 
engagements contracted between the parties, or 
in other words, enforce payment of suoh sums 
as may have been specifically agreed upon 
between them.” It will be seen that the 
seotion clearly prohibits the imposition of 
arbitrary or indefinite cesses, whether under 
the denomination of abivab, mahtut or 
any other denomination. It is true that 
the concluding portion of the seotion 
says: . The Court shall notwithstanding 
maintain and give effeot to the definite olauses 
of the engagements contracted between the 
parties or, in other words, enforce payment of 
such sums as may have been specifically 
agreed upon between them.” But I think 
that does not mean that the Court is to 
enforce payment of every sura which is not 
indefinite and which may have been specifi¬ 
cally agreed upon between the parties. If 
that is the meaning of the seotion, a 
stipulation to pay a fixed sum (in addition to 
the rent) expressly described as abwab or 
mahtut , if specifically agreed upon in the 
oontraot oreating the tenancy, must be 
enforced. It may be said that an abwab 
or mahtut is an arbitrary cess and is 
expressly prohibited by the section, and, 
therefore, cannot be recovered even if 
specifically agreed upon. But the section 
prohibits the imposition of cesses not only 
under the denominat ; ons of abwab or 
mahtut, but of any arbitrary or indefinite 
cess under any other denomination. 

The concluding portion of seo'ion 3 0 f 
Regulation V of 1812 came up for considera¬ 
tion before the Full Bench in the case of 
Chultan Mahton v. Tilukdari Singh (4) an j 
Mitter, J , (Tottenham and Pigot, .JJ con 
cur ring with him) referring to the last’ four 
lines of the section observed at page 184 of 
the report: “This provision, it seems to me 
refers only to the amount which is by the 
contract fixed as the rent payable to the land- 
lord. I he seotion in question provides 
mainly that the proprietors of land shall 
thenceforth be •ompetent to grant leases to 
ryots, eto., and to receive corresponding engage¬ 
ments for the payment oj rent from them 
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Having regard to the words of the section in 
question italicised, I think the words ‘sum 
specified’ refer to the amount of the rent speci¬ 
fied.” It is true the question referred to the 
Full Bench was whether certain items over 
and above the rent described in the zemindari 
papers and in the plaint as abwabs were 
legally recoverable. One of the arguments, 
however, before the Court was that as there 
was a contract between the parties for the 
payment of the sums claimed in that case, 
under the latter portion of section 3 of 
Regulation V of 1812, the plaintiffs were 
entitled to recover them. So that the con¬ 
struction of tnat section came up for con¬ 
sideration before the Full Bench. On 
appeal the Judicial Committee, no doubt, 
affirmed the decision in that case upon a con¬ 
sideration of the provisions of sections 54 and 
55 of Regulation VIII of 1793, and held that 
if the abwabs claimed existed at the time of 
the Permanent Settlement, they ought to have 
been consolidated with the rent under section 
54 of that Regulation, and if they were not 
payable at that time they would come under 
the descriptions of new abwabs under section 
55, and, therefore, could not be recovered. But 
their Lordships did not disapprove of the view 
taken by the Full Bench as to the construe, 
tion to be placed on section 3 of Regulation 
Y of 1812. 

A similar view was taken by the Full Bench 
in the oase of Radha Protad Singh v Bal 
Kowar Eoeri (3). The question in that case was 
whether certain cesses under the denomination 
of sarak neg and khuruch t which had been paid 
for a long time along with the rent and with- 
out specification in the rent receipts, were 
recoverable. They were not agreed upon to 
be paid by any written engagement at the 
creation of the tenancy or as part of the rent, 
and appear to have been subsequent imposi¬ 
tions. But the correctness of the decision in 
Pudmanund Singh v. Baij Nath Singh (9) 
having been questioned in the order of re¬ 
ference the provisions of section 3 0 f the 
Regulation Y of 18 12 were considered by 
the Full Bench in dealing with the ques¬ 
tion of abwabs , and the opinion of the 
learned Judges is certainly entitled to 
great weight. O’Kinealy, J., (Prinsep and 

(9) 15 C. 828; 7 Ind. Dec. (n. s.) 1135. 
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Pigo^, JJ., agreeing with him) observ¬ 
ed at p ige 752: “By section 2 of the 
Regulation ^\VlIf of 1812, the proprietors 
were empowered to grant leases of any form 
for rent , and by section 3 of Regulation Y of 
lb 12 they were empowered to receive from the 
tenants ‘corresponding engagements for the 
payment of rent’ and it only. No further 
power was given. And as if to mark the dis¬ 
tinction between cesses and rent, the former 
are referred to as paid under stipulations or 
reservations, the latter under engagements, 
and it was the engagements for the pay¬ 
ment of rent, and not the stipulations 
for cesses, that were to be enforced. It 
was not the intention of the framers of this 
Regulation to allow the parties to contract 
for anything in money or in kind not then 
known as rent, and when they described 
abwabs and mahtuts as arbitrary or inde¬ 
finite they were only using words applied to 
these assessments from 1772, Bearing this in 
mind, a comparison of the latter portion of 
this se< tion with sections 54 and 57 of Regu¬ 
lation VIII of 1793 shows that the words 
specifically agreed’ in Regulation Y of 1812 
are the same as ‘specifically stated’ in section 57, 
and refer to the one specific sum of section 54 
in the Permanent Settlement. They have no 
reference to cesses. This is the view taken 
by the 1 ull Bench in Chultan Mahton's case 
(4), where it is said that the last four lines 
of section 3 of Regulation V of 1812 refer to 

the ground rent in the Permanent Settle¬ 
ment.” 

We have been referred to certain observa- 
vations of Banerjee, J , in the case of Assanulla 
Khan Bahadur v. Thirthabashini (6)in support 
of the appellant’s contention. The amount ob¬ 
jected to in that case was chowkidari cess, which 
the patni ar agreed to pay to the zemindar. The 
agreement to pay chowkidari tax by a patnidar , 
as pointed out in that oase, could not possibly 
be considered as a stipulation to pay an arbi¬ 
trary or indefinite cess in the nature of an 
abwab within the meaning of section 3 of 
the Regulation. It is true Banerjee, J., [in 
referring to the fact that the majority of the 
learned Judges in the Full Bench case of 
Radha Prosad Singh v. Bal Kowar Koeri (3) 
took the same view of Regulation Y of 1812 
as was taken by the Full Bench in Chultan 
Mahton s case(4*] observed that “the majority 
of the Full Bench in the former case based 
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their conclusion that Tudmanund's case (9) was 
wrongly decided, not upon the ground that the 

items there claimed.were kept separate 

from the amount styled the rent, and were, 
therefore, not recoverable; but upon the 
ground that they were from their very 
nature no part of the ground rent, the 
items being selami and tehwari .” But that 
involves a distinction between rent and 
cesses; and Banerjee, J., himself in 
the case of Sree Kanta Pershad v. 
Irshad Ali Sarkar (10) disallowed the ‘ price 
of presents and unpaid labour” in addition 
to the rent stipulated for in the kabuUyat, on 
the ground (among others) that they were 
dealt with separately from the actual rent 
in the kabuliyat. 

The construction of section 3 of Regulation 
V of 1812 now put forward on behalf of 
the appellant was distinctly set up in the case 
of Pudmanund Singh v. Baij Nath Singh 
(9). That was also a case of a permanent 
tenure and the tenant agreed to pay a 
certain fixed sum as rent and also certain 
other items designated selami and teh 
wari in the contract creating the tenancy. 
Tottenham and Ghose, JJ., held “that they 
were not illegal cesses within the Full Bench 
ruling of Chultan Mahton v. Tilukdari Singh 
(4), not being uncertain and arbitrary in 
their character, but specific sums which the 
tenants agreed to pay to the landlords and 
the payment of which, no less than the pay¬ 
ment of rent itself, formed part of the con¬ 
sideration upon which the tenancy was 
oreated, and which were in fact part of the 
rent agreed to be paid, although not so des¬ 
cribed; they were recoverable, therefore, under 
Regulation V of 18 2.” In the Full Bench 
case of Radha Prasad Singh v. Bal Rnwar 
Kaeri (3), however, Ghose, J., although he re¬ 
peated the same observations, said at page 
763 with reference to the opinion expressed 
in Pndmanund's case (9) as follows: “And I 
may here observe that it was not intended 
thereby to hold that anything that is not 
arbitrary and indefinite is recoverable, al¬ 
though it may not be part of the rent. In 
that case, both the elements were supposed 
to be present, viz , that the items in question 
were not of an arbitrary or indefinite charac¬ 
ter; and secondly , they formed part of the 


rent agreed to be paid. I am, however 
bound to say that having since more care¬ 
fully considered the subject, I have oorae to 
the opinion that we were not right in holding 
that the items of teliwari and selami 
were part of the rent stipulated to be paid 
under the lease. They were, I now think, 
abuabs .” So that according to the opinion 
of Judges in the two Full Bench cases (in¬ 
cluding Ghose, J., himself) it is only the rent, 
and not any other item though neither 
indefinite nor arbitrary and though agreed 
upon to be paid in the written engagement, 
which can be recovered under the Regulation 
and the contrary view taken in Pmlmanund's 
case (9) was dissented from. 

The question, therefore, is what is the rent 
which is recoverable under the Regulations. 
Is it the single item which may be called the 
rent proper, or does it include any other item 
which is consolidated with it, and agreed upon 
by the parties as the rent. In Radha Prosad's 
case (3), Petheram, 0. J., was of opinion that 
the Judicial Committee in Tilukhdari Singh v. 
Chvlhan Mahton (.>) while affirming the judg- 
. ment of the High Court went beyond it, and 
held that “under the Regulations nothing 
could b j recovered except one sum, which 
must include everything which was payable 
for such occupation arrived at either by 
agreement or by some judicial determination 
between the parties, and that any contract 
to pay anything beyond that sum under any 
name whatever for or in respect of the ccoupa- 
tion of the land could not be enforced.” 
() Kinealy, J., also (hs stated above) observed 
with the concurrence of two other Judges 
that it is only one specific sum being the 
ground rent” of the Permanent Settlement 
which can be recovered. The view, however, 
that nothing beyond “one sum” can be re¬ 
covered has not been followed in the subse¬ 
quent cases, unless the expression “one sum” 
was meant to include a consolidated sum 
agreed upon as “the rent” though consisting 
of more items than one. In all the subse¬ 
quent oases the only distinction which has 
been drawn is that between the sum agreed 
upon as the rent ( i.e ,, the amount which is 
fixed by the contract as the rent) and sums 
not so agreed upon, and the decisions prooeed 
upon t he view that more items than one 
may constitute the rent, if it appears from 
the lease that more items than one have been 
treated by the parties as part of and included 


GO) 17 Ind. Cas. 173; 16 C. L. J. 225. 
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in the ‘rent 5 and desoribed as suoh in the 
lease. It is unnecessary to go into all these 
cases in detail. Where a lease provides for 
payment of a fixed sum as rent and also 
provides for the payment of certain other 
fixed sums apart from the rent (for instance as 
the price of certain articles), such amount has 
been held to be an ahwab though stipulated 
to be paid by the written contract creating 
the tenancy and though the amount pay¬ 
able is not indefinite; and in determining 
whether such item did or did not form 
part of the rent, the fact that it has been 
stipulated tj be paid separately from the 
rent, and also the fact that it is not in¬ 
cluded in the instalments of the rent, have 
been considered as having a material bearing 
on the question. For instance, in the case 
of Radha Gharan Ray Ghowdhry v. Golak 
Ghandra Ghose (11), a fixed amount mentioned 
in the lease as payable annually for collec¬ 
tion charges, which together with the rent 
was desoribed as the jama and which was 
included in the kistbandi, the total being 
referred to as the rent, was held not to 
be an abwab. On the other hand a cer¬ 
tain sum stipulated to be paid for Iswar 
puja [Norendra Kumar Ghose v. Gora Ghand 
Poddar (12)], or as holi selami % \_Bipin 
Behary Mitter v. Sarat Ghandra Sirkai 
(13)], or as the price of presents and 
unpaid labour” [Sree Kanta Pershad 

v. Irshad Ali Sarkar (10)] or as price of 
husk [Mathura Prasal v. Tota Singh (7) 
and Kalar Singh v. Mathura Pro^ad (14)], 
where the sum was treated in the kabuliyat 
separately from the rent or was not in¬ 
cluded in the kistbandi , was held to be 
an abwab. In all these cases, there was 
a written engagement at the creation of 
the tenancy, and there was express stipula¬ 
tion to pay a specific sum of money 
which was not uncertain or indefinite, and 
yet it was held that the sum did net 
form part of the rent but was an abwab 
and could not be recovered. Some of these 
cases relate to raiyati holdings and not to 
permanent tenures. But so far as the 
question whether the additional sum claimed 
under the kabuliyat was or was not an abwab , 
is concerned, there is no difference between 

a raiyati holding: and a permanent tenure. 

(11) 31 C. 8^4; 8 C. W. N. 529. 

(12) 33 C. 683; 3 C. L. J. 391. 

(13) 7 Ind. Cas. 760; 13 C. L. J. 148. 

(14) 25 Ind. Cas. 547; 19 C. L. J. 402. 


The latest cases on the point are 

Kalanand Singh v. Eastern Mortgage and 
Agency Go., Ltd. (1) and Upendra Laly.Ataulla 
(8), In the first case a permanent 
tenure was created by a lease dated 3 1st 
January 1874, and in the lease it was 
specifically provided that the lessee should 
pay to the lessor year by year a fixed 
sum of Rs. 4,310, of which the sum of 
Rs. 4,300 was described as jama and Rs. 10 
as selami and tehwari. Chitty and Teunon, 
JJ., held that they were not abwabs as 
they were specific sums provided and 
agreed upon in the lease creating the 
tenancy, and such stipulation was not for 
the payment of arbitrary or indefinite 
cesses, but in the language of section 3 
of Regulation V of i812 is 'a definite 
clause in the engagement contracted be¬ 
tween the parties” which should be “maintain¬ 
ed and given effeot to.” The' learned 
Judges were of opinion that the two sums 
in question, though not described in the 
lease as rent, were in reality part of the 
consideration for which the tenancy was 
created and part of the rent ‘ agreed 
to be paid. In Upendra Lai v. Ataulla 
(y) a sum of Rs. 3-1 0 described as 
enhanced rent for colieotion charges to¬ 
gether with the rent proper was fixed as 
the total rent, the details of the kistbandi 
dealt with the whole amount including the 
said sum of Rs. 3-1-0, and the total amount 
was throughout referred to as the rent. It 
was under these circumstances that the amount 
was held to be part of the rent and not 
an abwab , in accordance with the view 
taken in the previous decisions on the point 
since Radha Prosad's case (3). The case of 
Kalan nd Singh v. Eastern Mortgage and 
Agency Co ., Ltd. (1) was referred to in the 
judgment (to which I was a part y) as 
the learned Judges in that case had held, 
upon a construction of the kabuliyat (the 
terras of which were not fully set out in 
the report), that the two items were part 
of the rent agreed upon to be paid. Jf, 
however, the learned Judges took the same 
view as had been taken by Tottenham 
and Ghose, JJ, in Pudmanund's case (9) 

(in which the very same items selami and 
tehwari were in dispute), it is opposed to 
the view taken not only by the majority 
of the Full Bench (and in a manner by 
Ghose, J., himself as stated above) in Radha 
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Prasad's case (3) and in Ghultan Mahton’s 
case (4) but in all the cases decided subse¬ 
quently. 

The actual decision in Upendra LaVs 
case (8) proceeded upon the ground that the 
sum objected to was part of the rent. 
The expression ‘ consideration for the lease” 
used in the judgment was qualified by 
the words and part of the rent,” and these 
words were repeated more than once in our 
judgment* It "was not meant that any 
consideration for the lease mentioned in the 
kabuliyat creating the tenancy is rent and not 
an abwab. Any sum agreed upon to be 
paid as ‘ rent” is consideration for a lease, but 
for •'the purpose of deciding the present 
question every consideration for a lease is 
not necessarily rent’ within the meaning of 
section 3 of the Regulation, and anything 
which is prohibited by Statute cannot be said 
to be lawfully payable. In fact the distinc¬ 
tion between what upon a construction of a 
lease is rent and a sum not treated nor des¬ 
cribed as rent but which may have been 
agreed upon to be paid by the kabuliyat was 
recognised in that judgment, as the references 
to the several cases cited show [though the 
fact that such a distinction was not observed 
by Garth, C. J., in Mahomed Fayes Chow- 
dhry v. Jamoo Qazee (15) whs overlooked in 
citing that case], and the judgment was in 
fact founded upon the distinction, though 
not clearly expressed. The observation that 
since the Full Bench decision, the question has 
been treated as one of construction, ‘ although 
more items than one are described as con¬ 
stituting the rent,” was made with reference 
to the view taken by some of the Judges in 
Radha frosad's case (3) that only one sum is 
rent and the rest are abwabs. What was 
meant to be said was that if the item other 
than the rent proper is consolidated-with it 
and appears from a construction of the 
lease to have been included in and treated as 
part of the rent, so that the two items con¬ 
stitute the rent’ agreed upon at the creation 
of the tenancy, then the mere fact that there 
are two items would not make the item other 
than the rent proper an abwab. 

It is contended that the mere fact that a 
certain item is dealt with in the kabuliyat in 
a separate olause or that it is not included 
in the instalments of rent ought not to make 

(IS) 8 C. 730; 4 lad. Dec. (n. s.) 471. 


any difference in determining whether th© 
item is or is not rent. But those facts have 
an important bearing upon the question of 
intention of the parties to the contract. They 
show whether the parties intended to treat 
a particular item as part of the rent agreed 
upon to be paid or as something different 
from the rent, and those facts have according¬ 
ly been taken into consideration in all the 
cases d cided since the Full Bench. 

The question whether a particular item is or 
is not rent, no doubt depends upon the con¬ 
struction of the lease in each case. But once 
it is held that a particular item has not been 
agreed upon by the parties as the rent” nor 
described in the lease as such, the further 
question whether such sum, alt' ough it .may 
form part of the consideration mentioned in 
the contract, is recoverable or not must 
depend upon the law as laid down in the 
Regulations and Acts on the point. So far 
as the construction of the lease in the present 
case is concerned, the sum cff Rs. 15 as Thakur- 
bari mamuli is not, for the reasons already 
stated, part of the rent. The sum, therefore, 
cannot be recovered, having regard to the 
provisions of Regulation V of 1812, and the 
cases decided on the point. I, accordingly, 
agree in dismissing the appeal. 

A ppea l dis m issed . 
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Mr. Crouch, A. J. C. 

RADHIBAI wipe of VASANMAL_ 

Appellant 

versus 

Dk. VASANMAL alias MAHOMED 
YACOOB Respondent. 

Guardians and Wards Act (VIII of 1890^, as. 7 17 
19 (bj—Natural guardian, legal rights of—-Court 
power of, to interfere with legal rights of natural 
guardian—Conversion of father to Islam—Right to 
continue guardian after conversion — Minors, welfare 

of 

Both in equity and under the Guardians and 
Wards Act, a Court has power to interfere with the 
legal rights of'guardianship of the parents. The 
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welfare of the children should primarily 1 be 
considered, [p. 573, col. 2; p. 574, col. 1.] 

Whe.e a Hindu mother applied for the appoint¬ 
ment of a guardian of the person and property of 
her minor children owing to their father having 
embraced Islam: 

that the Court could not reject the applica¬ 
tion on merely legal grounds as showing no unfit¬ 
ness in the father under section 19 (5) of the 
Guardians and Wards Act to be the guardian of 
his children, but should ascertain what would bo for 
the welfare of the minors, whether any of them were 
sufficiently advanced to make an intelligent pre¬ 
ference for one mode of life or the other* to what 
rules of life had the children hitherto been subjected, 
what means were at the disposal of each parent to 
provide for them in future, and whether under the 
altered circumstances arising from his conversion 
the father would be able to provide a lit home for 
his children If the father should not be able or 
prepared to provide such a home, he should be held 
not to be lit to be the guardian of his children with¬ 
in the meaning of section 19(6) of the Guardians 
and Wards Act. [p. 574, col 1 ] 

Per Crouch, A J. C .—English decisions in which 
the conflict has been between the Protestant and 
Roman Catholic religions cannot be considered 
to have any authority in India when dealing with 
a conflict between Islam and Hinduism The pro¬ 
visions of the Guardians and Wards Act are in no 
way limited by the English practice, [p. 576, col. 1.] 

Change of religion by itself does not necessarily 
render a father unlit to be the guaulian of his 
children. [ p. o75, col. 2.] 

Sections 17 and 19 of the Guardians and Wards 
Act must be read together, [p 576, col l.j 

QiiH’re. Whether the general rule that a child 
should follow the religion of his father could apply 
without qualification to a case where the religion 
has been newly adopted by the father and is not that 
in which the child was born or reared. 

Mr. Rnpchand Biliram , for the Appel¬ 
lant. 

Mr. T. 0. Elphinstone , for the Respond¬ 
ent. 

JUDGMENT. 

Hayward, J. C.-This is an appeal 
against the decision of the acting District 
Judge, Hyderabad, refusing the appellant’s 
application for guardianship of her six 
children in place of the respondent Mh*r, 

who has recently become a convened 
Mahomedan. 

The appellant mother, who is a H ndu 
Arnil, based her application on three 
grounds, viz., (1) that the respondent father 
had become a convert to Mahomedanism; 
(2) that the six children, who were a boy 
oi 14 years of age, a girl of 12 years of age, 
a boy of nearly 11, a little girl of six yea»s 
of age, and 2 boys aged three years and 


nine months resp otively, require the care 
of their mother who, still being a Hindu, 
could not be expected to live any longer 
with th» father who has become a Mahome- 
dan, and (3) that the respondent father 
had to be frequentl/ abs nt from Hyde abad 
as be w as a Sub-Assist nt Sa geon in the 
employ of Dover ment, The apptl ant 
mother filed, at the same time, subsidiary 
ap' lications for the production and ad 
inte im custody of the children and for an 
ad interim injurotion against the marriage 
of the tirls. The appellant mother did rot 
take the necessary steps (o get notices 
issued on her main application, but had 
notices issued on her subsidiary npp'ioa- 
tions The respondent father thereupon 
filed an affidavit against the subsidiary 
applications, and his Counsel appeared and 
arg ed that they ought not to be granted in 
vie of the fact that the main application 
could not be legally supported on the 
grounds mentioned in that application. No 
evidence was recorded, but the legal aspect of 
the case would appear to have been fully 
a:gued, and the man application as well 
as the subsidiary application i were rejected 
by (’ e D’strict Court. 

It has been contended here by the 
appellant that she was taken by surprise 
and bad no real opportunity of adducing 
the evidence which she intended upon the 
main applicat on, and thst the hearing 
ought to hava been adjouri ed until f rmal 
notices h>.d been teived and the main 
application was regularly be p ore the 
Court. This contention appears to me not 
to^ be altogether uufounded so far as it 
re.ate< to the omission to record evidence, 
ihe parties do tot appear to have had 
notice that evidence world be recorded 
on tint particular dny and appear to have 
argued the case solely i pot: its egal aspect. 

It has 1 een oont ndei here and not denied 
that the. e was no demand at the hearing 
for t e record of evidence beyond some 
vague susgestion--, which were indignantly 
denied at the time and not pressed, as to the 
general immo^ality of the respondent father. 
Some affidavits n support of these sugges¬ 
tions appear to have be< n offered to the 
effect that the respo dent father was 
believed to have imiried a Mahomedan 
wife at Aden, wl o had f< Jlowed him to, 
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Hyderabad. But no attention appear3 to 
have been paid to those affiJavits, as they 
purported to open up an entirely new 
ground wl ich hsd rot been mentioned in 
the main application. Subsequently, after 
the bea-ing had beei completed, a formal 
p ea appears to have been file! demanding 
an oppoitunity to p oduce evidence to show 
that as regards the 2 girls and the 2 infant 
boys the respondent father was not fit to 
be their guardian since his conversion to 
Mahomedanism. That application has since 
been developed here into a somewhat more 
definite charge of immorality, bat expressed 
in the extraordinary form that though the re¬ 
spondent father * as acquitted of having run 
away with a Mahomedan woman at Aden, 
there was a Mahomedan woman in whom 
he was interested living in somi remote 
quarter of Hyderabad. It appears to me 
that what really happened was tin’s, that 
neither tide was prepared at t'e heating 
to go into evidence on the merits of the main 
application but that they agreed to consider 
that application on the question of law. 
Subsequently the applicant, anticipating 
defeat on these questions of law, attempted 
toictrieve the situation by extending the 
legal grounds of the application s) as to 
cover a charge of general immorality of 
the respondent father. It seems to me that the 
attempt ought not to be countenanced here, 
particularly looking to the manner in which it 
has been sought to support it. viz., by the alto¬ 
gether improper reference to the acquittal of 
the respondent father of hating run off with 
a Mahomedan v oman in Aden, and the 
veiled suggestion that the acquittal was 
wrong end that he was still interested in 
the same Mahomedan woman now living, net 
in hisown house, but in an entirely different 
quarter of Hyderabad. It seems to me for 
these reasons that the application made to 
us to amend the grounds of the main 
application must be rejected and that the 
appellant ought, in any further proceedings 
which may be necessary to be limited 
strictly to the grounds as originally laid in 
the District Court. 

It has been contended on behalf of the 
appellant, on intimation of this view having 
been given, that her main application ought 
to have been granted on the merits as laid. 

It lias been contended that the childreu 


have all-along been brought up as Hindus 
by their Hindu mother- in accordance with 
the religion or in other words the rules of 
life of their ancestors, who were also Hindus; 
that their preference, at all events the 
preference of the elder children, ought to 
have been ascertained and considered; that 
it ought to have been decided that it was 
not for their welfare that their rules of 
life should undergo the violent change 
involved in the conversion of the respondent 
father to Mahomedanism and that the 
respondent father had lost any rights of 
guardianship he previously had and had 
become unfit any longer to be their guardian 
owing to his conversion to Mahomedanism. 
It has been argued that he lost those rights 
of guardianship according to Hindu Law, and 
that loss would not be saved by the 
provisions of Act XXI of 1850. But 
even assuming that those rights of 
guardianship would, in the circumstances, 
have been forfeited under the Hindu Law* 
still the authorities are against the view 
that they would not be saved by the 
provisions of Act XXI of 1850. Reference 
should be made to the case of Kaiilevd 
v. Jurat Kasaumlhan (1). It has, however, also 
been argued that in any case we have juris- 
diction to interfere in equity in proper cases 
with the rights of guardianship vested in 
the father. It seems to me that the 
authorities support that view and lay down 
the general rule that it is the welfare of 
the children which should be primarily 
considered, and what that is must be 
decided by a consideration of the circum¬ 
stances in the case and not merely of the 
rights of guardianship vested in the father. 
Reference should be made to the case of 
Pollard v. Rouse (2), where a number of 
leading decisions have been cited and para¬ 
graph 214of Mayne’s Hindu Law, 8th edition 
Moreover, the rule that it is the welfare 
of the children which has primarily to be 
considered has been expressly laid down in 
section 17 of the Guardians and Wards Act 
VIII of 1890. And it has been further 
laid down that the * elfare of the children 
must be decided by considering such 
circumstances as age, sex, religion and 


(1) 28 A. 233; A. W. N. (1905) 205 

(2) 6 I ml. Cas. 7-")4; 33 M. 288 at 
w. X. 187; 8 M. L . T. 97. 


>• 2 A. L. J. 663. 
P- 292 ; (1910 ) U. 
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intelligent preference of the children and 
the rules of law to which they have been 
subjected in section 17 of the Act, though it 
has also been provided that the father 
should not be deprived of his guardian¬ 
ship unless found to be unfit for that 
office in the opinion of the Court by 

section 19 (b) of the Act. 

So that it seems to me clear that what 
we have to consider is the welfare of the 
children and not the prejudices of the 
parents. But it also seems to me that 

there are not sufficient materials before 

us to come to any clear conclusion on 
this very important matter. It would, in 
my opinion, be necessary before deciding 
that matter that the children should be 
produced and examined in order to ascer¬ 
tain whether any of them are sufficiently 
advanced to express an intelligent 

preference for the one mode of life or 
the other. The parents ought also to be 
examined in order to ascertain the rules 
of life to which the children have hitherto 
been subjected and the means at the 
disposal of either for making adequate 
provision for them in the future and the 
nature of the provision proposed to be 
made for the children under the new circum¬ 
stances arising from the conversion of the 
respondent father. The parties ought to be 
given an opportunity' to produce evidence 
bearing directly on these questions, which 
might briefly be said to be comprised in the 
one general question whether the respond¬ 
ent father will be able to provide a fit 
home for his children in the altered 
circumstances arising from his conversion 
to Mahomedanism. If the respondent 
father should not be able or prepared to 
provide such a home, then it seems to 
me that he should be held not to be 
fit to be the guardian of the children 
in the opinion of the Court within the 
meaning of section 19 (6) of the Guardians 
and Wards Act of 1890. All evidence 
fairly bearing on these questions ought 
to be received and considered, but it is 
not my intention to suggest that any 
evidence should be allowed which would 
in effect be a repetition of the vague 
attacks upon the general character of the 
respondent father contained in the applica¬ 
tion for amendment, which for reasons 


already stated ought, in my opinion, to be 
rejected by this Court. The result is 
that, in my opinion, the order of the 
District Judge must be set aside as 
having been passed without due enquiry 
upon the real question to be decided, 
namely, the welfare of the children but 
with reference merely to the legal rights 
of guardianship vested in the father 
respondent owing, to the particular course 
which the proceedings happened to take in the 
District Court. The application must, 
therefore, be re-heard and decided on the 
merits in the light of the remarks now 
made under Order XLI, rule 23, Civil 
Procedure Code. It must also be remembered 
that the application included a demand 
for the appointment of a guardian of 
the property of the children. No specific 
order has as yet been passed on that part 
of the application. That ought also to be 
considered and disposed of by the learned 
District Judge when dealing with this 
matter again under Order XLI, rule 23, 
Civil Procedure Code. 

Crocjch, A. J. C.— This is an appeal 
against an order purporting to have been’ 
passed under section 19 ( b) of the Guardians 
and Wards Act dismissing the application 
of one Radhibai to-, be appointed guardian 
of the person and property of her minor 
ohildren. Both parents were born Hindus 
belonging to a caste of Hyderabadi Amils. 
Recently, the husband Vasanmal declared 
himself a Mahomedan and he now styles 
himself Mahomed Yakub. 

In her application, Radhibai alleged 
that all the children were, upto the 
early part of August last, living with her 
in the family house at Hyderabad; that 
they were forcibly taken away by their 
father and lodged with some Sheikhs. 
The grounds of application were that (1) 
the father had embraced Islam; (2) that 
he .was a Government servant and called 
upon to frequently shift his residence and 

(j) the younger children required a 
mother’s care. 

The order of the Court on this applica¬ 
tion was “notice to issue.” But it is stated 
that, as a matter of fact, no notice of this, 
main application was issued either to the 
respondent Vasanmal or to the severa 
relations whose names were detailed in the 
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application. This application was filed on 
12th August last. 

On the same day, two other applications 
were filed by Kadhibai under section 12 of 
the Guardians and Wards Act, praying that 
the father and the Sheikhs alleged to have 
custody of the children might be orderd 
to produce them. The Sheikhs, who live 
in Hyderabad, were ordered to produce 
the children on the 14th. They evaded 
service and search warrants were issued. 
None of the children were, however, found 
and this Court has not been able to ascertain 
where the four children have been since 
August last. 

\ asanmal was ordered to produce all 
six children on the 19th August, and 
meanwhile he was prohibited from taking 
any steps towards the marriage of any 
of the minors and from disposing in any 
way of any of the family property. 

At the hearing of the application under 
section 12 on the 19th August, Mr. 
Llphinston, for the respondent, contended 
that, in view of section 19 of the Guardians 
and Wards Act, the application was not 
competent, that is to say, that the applica¬ 
tion should be rejected under Order VJl, 
rule 11, as not disclosing any cause of action. 
Mr. Lalchand Chuhermal, for the applicant, 
accepted the challenge and argued the point. 
During the hearing of this preliminary ques¬ 
tion Mr. Llphinston putin an affidavit of his 
client containing several allegations of fact 
which served to support his opposition to the 
application. Mr. Lalchand also tendered 
five affidavits alleging immoral conduct on 
the part of \ asanmal. The Court, however, 
refused, and, in my opinion, correctly, to 
read these five affidavits, on the ground 
that no allegations of immorality could be 
listened to unless the main application was 
amended and there were definite and specific 
acts of immorality set forth. 

Obviously, the question before the Court 
was not whether or not the husband was, 
as a matter of fact, unfit to remain guardian, 
but whether or not the application con¬ 
tained any allegation which, if established, 
would entitle the applicant to the 
relief sought. But the learned Judge seems 
to have forgotten that he was dealing only 
with the objection in limine, He referred 
to the affidavit of Vasanmal and assumed 


that the facts therein alleged could be 
established, and in his order dealt not only 
with the technical question whether the 
application as framed lay, but discussed and 
decided, on the wholly inadequate materials 
before him, the question of fact whether 
or not the father had been proved to be unfit. 

At the hearing of this appeal Mr. 
Rupchand put in a petition praying for 
leave to amend the original main application 
which, if granted, would have provided 
further material on which to form an opinion 
of the father’s fitness or unfitness. We 
did not consider it proper to allow this 
amendment; for, firstly , no such application 
had been tendered to the lower Court, and, 
secondly , it was clearly impossible for this 
Court to go into questions of fact, and the 
facts alleged do not necessarily constitute 
such immorality as would disqualify respond¬ 
ent from continuing to be guardian. 

The mere fact that the man is a Go¬ 
vernment servant and has to sometimes 
reside in distant places cannot, of course, 
constitute disqualification to act as a guardian 
of his children, nor is a man necessarily 
unfit to be guardian of those of his children 
who are still infants. The only question 
which, in my opinion, we could properly 
consider in appeal is whether or not the 
application, as framed, disclosed such a case 
that the trying Judge should have proceed¬ 
ed to a regular hearing and taken such 
evidence as might be adduced in support of 
it. 

Before the lower Court, both sides ad- 
mitted that change of religion by itself 
does not necessarily render a father unfit 
to be the guardian of his children. This 

is, indeed, obvious. Religion is a subjective 

matter designating the feelings and acts 
of a man which relate to God. A so-called 
change of religion” may be nothing more 
than a public announcement by a man that 
he has rejected as untrue certain dogmas 
and has accepted as true certain others, 
and that he will in future practise a 
different ritual. Change of religion does 
not necessarily act as a violent departure 
from domestic and family tradition, or a 
break in the continuity of the domestio 
and spiritual life of the children. But the 
question of a particular man’s unfitness to 
be guardian cannot be dealt with as au 
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isolated or abstract question. Before decid¬ 
ing whether or not Vasanmal is unfit to 
be guardian of his children, we must know 
something of the previous history of his 
children, something of their previous environ¬ 
ment, of their intellectual development 
and of their religious teaching up to the 
present and of their preferences. We must 
know, also, something more about Vasanmal 
himself, what effect on the man’s domestic 
life the change of religion is likely to have. 
It is impracticable in fact to do as Mr. 
Elphinston suggests, and confine ourselves 
to the narrow issue suggested by section 
19 (o) and entirely exclude the many ques¬ 
tions raised by section 17. Tbe two sections 
must inevitably be read together. Until 
we know of the circumstances of the family, 
know what the father intends to do with 
his children, and ascertain how far their 
welfare is guaranteed, we cannot determine 
his fitness or unfitness to continue as guar¬ 
dian. 

Mr. Elphinston has quoted several English 
cases in which the conflict has been be¬ 
tween the Protestant and the Roman Catholic 
religions. I do not think that such cases 
present a reliable authority when dealing 
with the conflict between Islam and Hindu¬ 
ism. For, in the former cases, there is a 
deep common foundation of dogmas and 
tradition; no change of status is involved 
and it is possible for a person to revert 
after conversion. I prefer to consult, and 
to follow, what seems to me the clear in¬ 
structions given to Indian Courts by the 
Guardians and Wards Act, rather than the 
dicta oi English Judges who had an entire¬ 
ly different set of conditions to deal with, 
bo far as the English decisions and c'ida 
are not consistent with the provisions of 
the Guardians and Wards Act, they cannot 
be considered to have any authority in this 
country. And I am not prepared to admit 
that any discretion given to the Courts by 
the Act is limited by English practice. 

Nor am I prepared to hold that the 
general rule that a child should follow the 
religion of his father applies without qualifi¬ 
cation to a case where the religion has been 
newly adopted by the father and is not that 
in which the child was born or reared. 

I vould, therefore, set aside the order 
and remand the case for hearing on the 
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merits under Order XLI, rule 21, Civil Pro 
cedure Code. 

The parties consent to an order that, 
pending the disposal of the main applica¬ 
tion by the lower Court, both the appellant 
Radhibai and her husband Vasanmal, alias 
Mahomed Yakub, be prohibited from taking 

any steps towards effecting the marriage of 
any one of the minors and also from dis¬ 
posing, in any way, of any family property. 

Costs to be costs in the cause. 

Order set aside ; Case reminded. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2632 of 1916. 

June 15, 1917. 

Present: Mr. Justice UeRossignol. 
BUDHA SHAH— Plaintiff—Appellant 

versus 

SULEMAN and others —Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1908j, 0. II, r. 2— 

r in possession as tenant—Rent, 
default in payment uf—Suit for arrears—Subsequent 
suit for arrears and principal debt, maintainability of. 

A mortgage-deed of May 1897 provided - that the 
mortgagors would retain possession of the mort- 
gaged property as tenants by executing a separate 
deed of lease and would pay rent monthly, six 
monthly or annually. On failure to pay rent the 

^ ^ . to recover the principal 

sum secured and the rent, or to recover the rent and 
eject the mortgagors. The rent was not duly paid, 
and in 1902 and in 1904 the mortgagee sued and 
obtained decrees for sums of rent then due. On 
default being again made in the payment of rent, the 
mortgagee sued the mortgagors for the principal 
mortgage-debt and arrears of rent: 

Held, that the causes of action in this and the 
previous suits were not the same, inasmuch as in the 
absence of evidence to the contrary the previous 
suits must be taken to have been based on the lease 
alone, [p. 577, col. 1.] 

Ganga Ram v. Abdul Rahman , 28 P. R. 1907; 93 P. 
L. R. 190?; 140 P. W. It. 1907, distinguished. 

Pindi Das v. Lai Chund, 36 Ind. Cas. 209: 102 P. 
L. R. 1916; 177 P. W. R. 1916, followed. 

Second appeal from the decree of the 
District Judge, Gardaspur, dated the 13th 
May 1916, affirming that of the Munsif, 
1st Class, Pathankote, dated the 22nd 
December 19 J 5, dismissing the plaintiff’s 
claim. 

Bakhshi Tek Chand , for the Appellant. 

Khwaja Zia ud-Din, for the Respondents, 
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JUDGMENT. -The only question for 

decision in this appeal is whether the suit 

is barred under rule 2 of Order II, for on 

all other issues the findings are in favour of 
the plaintiff. 

The suit is by a mortgagee against his 
mortgagor to recover the principal of his 
mortgage-debt and arrears of rent. 

IfiQT 16 - m ° r - ,gage wbioh beara date °f May 
is with possession, but provides that 

mortgagors shall retain possession as tenants 

and shall execute a separate deed of lease. 

the conditions were that the rent would 

be payable monthly, six monthly or annually 

on breach of payment of rent, the mortgagee 

was at liberty to recover the principal sum 

secured and the rent, or to recover the rent 

and eject the mortgagors. 

The rent was not duly paid and in 

1J02 and again ,n 1924 the mortgagee 

ued and obtained decrees for sums of rent 
then due. 

Does that litigation bar the present 
. In my opinion it does not. The 
previous suits were suits based on the 

lease; in the absence of evidence to the 

contrary it must be taken so. In setting 
forth h,s ground of action in those cases 
be plaintiff had no necessity to refer to 
ns mortgage but only to his lease and 
the defendants would have been estopped 

from denying his title on the lease. In 
short the cause of aotion in this and the 
earl.er cases was not the same and the 

case is clearly distinguishable from Qanga 
Bam v. Abdul Rahman (I), and is analogous 
to the case reported as Pindi l) as v . Lai Chan l 

I accordingly accept 
reversing the lower 
decree, decree plaintiff’s 
throughout. 

1907* 28 P ‘ H ' U07 * 93 P ’ L ' II ' r^v.' ii, 

R. ( 1916 6 Indi f “ S 209:102I ’ L - K - 1016; 177 1>. W. 
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the appeal and 
Appellate Court’s 
prayer with costs 
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PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 1266 

of 1916. 

May 29, 1917. 

Piesent : Mr. Justice Chapman and 
Mr. Justice Atkinson. 

KRISHNA CHANDRA MANDAL_ 

Defendant—Appellant 

versus 

RAM bAHAl KATARI and another— 
Pluntiffs, LAKSHMI CHARAN NATH 

and others—Defendants—Respondents. 

Landlord and tenant —Easement la prescription 
fo! € l Z T bC r quir / d bv tenant - R{ 9ht to raise water 

fo>jni 9a t t °n--lse r f*r o° years-Eresumption of lost 

A" casement by prescription under the Limitation 

578. col 2 ] anS ° een landlord and tenant, [p 

H'hero the plaintiff’s predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of nght and without any objection by 

the latter for oO years, the Court is justified in n,Z 
nung the existence of a lost grant, [p. 579, col 1.1 

Appeal from a decision of the Special Sub- 
191(f’ bmg lbhum ’ dafed tbe 9th September 

Mr. Atul Krishna Roy, for the Appellant. 

Mr. Lai Mohan Ganguli, for the Respond- 
ents. 

JUDGMENT. 

Atkinson, J._The plaintiff in this suit 
claims a declaration that he is entitled to 
take water from a certain tank on the 
defendants land for the purpose of irrigat¬ 
ing his holding bearing survey plot No 
12 in Mouzah Lohanalya. He claims that 
he has enjoyed this right for , ery eon- 
siderable time through his ancestors and 
his predecessors-in title, and that the de- 
fendant is not justified in endeavouring 
to obstruct him in taking the wafer and 
using the same for the purpose of irriga- 
tion. In paragraph 4 of the plaint the 
plaintiff sets out the right under which 
be claims to use the water from the tank 

in question and he says “that tbe plaintiffs 

f< om the time of their ancestors have all 

along taken water from the said tank as 

of right peaceably and openly for over 20 

years from the places mentioned in the 
schedule. 

The learned Mu ns if came to the conclu¬ 
sion that this plea of the plaintiff’s right 
to the use of the water for irrigation was 

I’M 1 ; , tbat the Pontiffs were en- 

t.Ued under the doctrine of lost grant 
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to a declaration of tlie easement they and notoriously enjoyed the particular right 
claimed as against the defendant No. 1, j n question for a period of 20 years, the 

who was the plaintiffs landlord. The de- Jury may presume a grant to support such 
fendant No. 1 was the sole defendant who user; and if the plaintiff proves that he 
contested this appeal. The wording of the has enjoyed the right or easement in ques- 
plea set out in the plaint is more in accord- tion fora period of 40 years, then the Jury 
anee with a plea of the acquisition of a must presume a lost grant, 
right by prescription under the Limitation The point raised by Mr. Roy on second 
Act than with the acquisition of a right appeal before us on behalf of the defend- 
based upon the doctrine of lost grant. No ant-appellant is that he looked upon the 
doubt, strictly speaking, a right based upon plea in paragraph 4 of the plaint a 9 , one 
lost grant ought to be expressly pleaded under the Limitation Act; and he, therefore, 
as such. But in this country pleadings wag taken by surprise by the Court hold- 
must not be construed with an excessive i ng that the case was one to which the 
degree of exactness and precision. If the doctrine of lost grant was applicable; and 
plea as framed did not accord in form he argues that if he had known that the 
with the precise nature of a plea of Court intended to adopt that view, he could 

right founded on the fiction of a lost grant, have adduced evidence to show that the 

it would have been right and proper for plaintiff only enjoyed the right in question 

the trial Court to have allowed an amend- by way of permission and not as of right, 

merit of the pleadings so that the true and that this evidence, if believed, would 

issue arising between the parties might be have defeated the question of the plaintiff’s 

determined. In truth there is very little right founded on the basis of a lost 

difference between the wording of a plea grant. However, we cannot yield to Mr. 

claiming a right by prescription and alter- Roy’s argument, because it appears to us 
natively by lost grant. And it appears to that the question of permission was equally 
me that on the form of the plea set forth consistent whether the icase was one under 
in paragraph 4 of the plaint it would be prescription or lost grant. But I, cannot 
open to any Court to hold on a reasonable think thati the defendant was in any way 
construction of the plea that the plaintiff prejudiced by reason of the course adopted 
was entitled to the relief he sought on the by both the lower Courts. .The relationship 
basis of a lost grant, if the right claimed of the parties being that of landlord and 
was unsustainable by prescription. The tenant, the question of prescription under 
lower Appellate Court agreed with the the Limitation Act could not possibly have 
decision of the Munsif and held .that as arisen between them. The defendant might 
between landlord and tenant no right by have reasonably inferred from this fact 
prescription could be established by the that the plaintiff’s claim and.evidence was 
plaintiff as against the defendant No. 1 such as would justify the Court in hold- 
his landlord, that nevertheless the plaintiff ing that the plaintiff was entitled to a 
on the evidence was entitled to relief on declaration founded on the basis of a lost 
the basis that the Court should presume grant, to support a lawful origin for the 
a lawful origin to support long continued long and continued exercise of the right 
and undisputed user as of right. The evidence claimed. This is the only point which 
is all one way and the consistent acts of has been urged in appeal by Mr. Roy on 
user by the plaintiff and his predecessors- behalf of the appellant in this second 
in-title of the water in the defendant’s appeal. Mr. Roy now asks us to ‘send the 
tank established affirmative evidence case back in order to enable him to adduce 
sufficient to justify any Court in finding a evidence for the purpose of showing that 
lost grant to support a user which had the plaintiffs really only enjoyed the right 
extended over a period of 50 years. The which they now claim to have established 
law with regard to lost grant appears to by permission from the defendant No. 1. 
me clear. The legal direction given by a We are not disposed to adopt that course, 
Judge to a Jury in England trying an having regard to the general evidence in 
issue of this kind founded on the basis of the case. We think that the evidence on 
lost grant is that if the plaintiff has openly the record shows and it has been proved 
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by the witnesses on behalf of the defendant 
that the plaintiff’s predecessors-intitle openly 
and notoriously used the water from the 
tank in question as of right without any 
objection by the defendant; and that there 
was, therefore, ample evidence in the case to 
justify the Court in presuming the exist* 
ence of a lost grant to support the declara- 
tmn sought by the plaintiff. We, therefore, 
must disallow this appeal with costs. 

Chapman, J.—I agree. 

Appeal dismissed. 

LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 144 of 1916. 

May 4, 1917. 

Present'. —Mr. Justice Maung Kin. 

MA SHWE THET and another— 
Defendants — A ppellants 


of her son Maung San Hla (father of plain¬ 
tiff)?” It was answered in the negative by 
both the lower Courts. But their finding 
only comes to this, that Maung San Hla did 
not spend the money. This being the case, 

the foundation of ' the agreement alleged by 

the defendants was removed and the de¬ 
fendants could not succeed. The allegation 
of the payment of Rs. 100 was also nega¬ 
tived by both the lower Courts. But the 
questions whether there was the debt against 
Ma Tha Dun and whether it was paid off 
by the defendants remain undetermined. 
If there was this debt against the old 
lady and the defendants paid it off, they 
may have a claim to be re-imbursed the 
amount out of the estate. I say they may, 
because the matter must depend upon a 
variety of circumstances. The plaintiff in- 


versus 


MA HLA SHIN —Plaintiff— 

Respondent. 

°ivil Vi'occdure Code (Act V of 190SJ, Appendix L 
box. 17, -0- Decree, fnrm of—Succession—Suit jo 
possession of share of estate, nature of—Procedure 
Although a suit for a share of inheritance 'is no 
brought in the form of an administration suit, tin 
trial Court should treat it as an administration sui 
and after due trial of the matters involved pass c 
decree on the lines of the model decrees Nos. 17 ant 

20 in Appendix I), to the Civil Procedure Code. [p 
o79, col. 2.1 u 


Mr. Ba Dun , for the Appellants. 

JUDGMENT.—Plaintiff Ma Hla Shin 

sued for a third share of a piece of land 
belonging to the estate of her deceased 
grand parents as against her aunt and uncle, 
the defendants. She based her claim upon 
the fact that her father Maung San Hla, 
who pre-deceased one of the grand parents, 
was their auratha child. The defendants 
raised the following defence:—Plaintiff’s 
father had spent a sum of Rs. 1,320 which 
his mother borrowed for him. Afterwards 
the plaintiff was asked to pay off this 
debt but as she could not do so, it was 
agreed that defendants should pay it off 
and take the whole of the land on payment 
of Rs. 100 to her. Plaintiff assented to this 
agreement and accordingly received Rs. 100 
from the defendants, and they alleged that 
by reason of this agreement the plaintiff 
had no longer any claim to any share in 
the land. I he issue on this point was put 
as follows:—“Whether a debt of Rs. 1,320 
was incurred by Ma Tha Dun on account 


herits the good and the bad of the inherit¬ 
ance (* * * * *). She cannot take a 

share in the land and say she is not respon¬ 
sible for any debt. In fact moneys payable 
out of the estate must first be deducted 
and paid out of the estate and only the 
balance can be shared by the heirs. 

Although the suit was not brought in 
the form of an administration suit, the trial 
Court should have treated it as suoh a 
suit and after due trial of the matters 
involved passed decrees on the lines of the 
model decrees in Appendix D Nos. 17, pre¬ 
liminary decree in administration suits by next- 
of-kin, and 20, final decree in a similar suit 
by next-of kin, to the Civil Procedure Code. 
The course suggested should be adopted in 
all cases where a claim is made for a share 
of inheritance, for in the interests of all 
parties further litigation arising out of the 
distribution of the estate should be prevent¬ 
ed. There have been too many instances of 
suoh a suit as this, in which the plaintiff 
sues for possession of a share and is given 
it by a decree for possession of a certain 
specified fractional share in the subject- 
matter of the suit. But what the plain¬ 
tiff is entitled to is that fractional share 
in the net amount of estate available, after 
payment of all that is due from the estate 
for distribution among the co-heirs. Unless 
the Court gets at a balance of the estate 
which is free from any liability and then 
distributes it among the co-heirs, there is a 
likelihood of the parties being molested by 
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persons whose claims may very well have 
been considered in the suit. Following the 
precedent set in Ma Thet v. Ma San On 
(1) I will set aside the decrees of the 
lower Courts and in lieu thereof there will 
be a preliminary order as follows: — 

1. It is declared that the plaintiff as 
a daughter of Maung San Hla, an auratha 
child of Maung Shwe Ok and Ma Tha 
Dun, is entitled to a share in the estate 
of the said Maung San Ok and Ma Tha 
Dun equal to that to which her father 

would have been entitled to, had he survived 
both of his own parents. 

•2. It is ordered that the following 

accounts and enquiries be taken and made- 
that is to say:— ’ 

1. An inquiry who are the heirs of 
Maung San Ok and Ma Tha Dun, both de¬ 
ceased, entitled to a share in their estate. 

-• An enquiry as to what share in the 
estate each heir is entitled to. 

3 An account of the funeral expenses 
paid out of the estate. 

N. B. Contribution 0 , if any, which each 
her made to the fureral expenses out of 
chanty or in discharge of his or her duty to 
bury the deceased, must not be taken into 
account; contributions in the nature of loans 

l ijl ?- ry,n . g ODtof funeral obsequies 
should be taken into account. 


4 An account of the moveable property 
of the deceased come to the hands of the 
parties or to tf e hand of any other person 
by their crdei or for their use. 

5. An account of the moveable property 


outstanding and un 


of the deceased still 
recovered. 

b. An account of what immoveable pro¬ 
perty the deceased were seized of at the 
time of their deaths. 

7. An inquiry what were the incum¬ 
brances, if any, affecting the immoveable pro¬ 
pel ty of the deceased or any part thereof at 
the time of their deaths. 

t 8 - An account so far as possible of what 
is due to the several incumbrancers. 

9. An account of what was and is due 
to the creditors of the deceased. 

It is further ordered that this suit be 
adjoined until the 1st day of August 
1917 for consideration ot the inquiries and 
accounts ordered to be made and taken. 


(1) 2 L. B. R. 85. 


[ 191 ? 


The inquiiies should be made by the trial 

Court itself, as 1 think most of the inquiries 

and accounts ordered will be found unneces- 

sary and so far as I can s'e, there is only 

one matter which it may be necessary to 

inquire into and that is as to the debt 

alleged to have been incurred by Ma Tfca 

Dun and alleged to have been paid off by 
the defendants. 

When the inquiries have been made and 
accounts settled, the (rial Court will be in 
a position lo pass a final deoree on the 
lines of (he model decree No. 20 above 
referred to, deciding how much is payable 
to the plaintiff and to eaoh of the other 
30 heirs respectively out of the estate. 

The costs of both sides in all Courts 
should come out of the estate. 

Decree set aside; Suit remanded . 


COURT OF THE BOARD OF REVENUE 

PATNA. 

May 28, 1915. 

I resent: - Mr. Maude, Member in charge. 

In re KESHWAR SINGH —Petitioner. 

Bengal Estates Partition Act (V B. C. of 1897;' 
113 lc)- Appeal, when to be preferred— “Confirming or 

amending a partition” meaning of 

An appeal will lie to the Board against an order 
making allotment, only when a partition has been 
re-cast and ^confirmed by the Commissioner. The 
expression confirming or amending a partition” in 
sect'on IJ3 (c l of the Act must bo taken to mean a 
definite amendment which disposes of the case. The 
amendment and re-arrangements suggested by the 
Commissioner must be carried out before an appeal 

will lie. [p. 580, col. 2; p. 581, col. 1.] 

^ Read a petition against the order of the 
Commissioner of the Patna Division, dated 
the 2?st April 1915, remanding to the 
Collector of Patna the partition case of Esta’e 
Kharagpur Kanchan, Pargana Maner, Tauzi 
No. 4.87, in the District of Patna, for a 
re arrangement of takhtas on the lines in¬ 
dicated in the Commissioner’s judgment. 

RESOLUTION.—No appeal appears to 
lie to the Board at this stage of the case. 
The expression in section 113 (c), Act V 
B. C. of 1897, confirming or amending a 
partition” must be taken to mean a definite 
amendment which disposes of the case. In 
the present case the Commissioner has not 
as yet amended the partition at all, 
but has simply pointed out that in 

his opinion it is defective and should be 
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re arranged on certain broad lines which he 

has indicated. It is obvious that there can 

be no appeal to the Board against a partition 
which has not yet been made. When the 
partition has been re-cast and confirmed by 

the Commissioner, an appeal under section 
113 (r) will lie to the Board. 

Petition returned. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1965 of 1914. 

February 23, 1917. 

Present: Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

DORA1SAMI PADAYACHt and another_ 

Plaintiffs —Appellants 

versus 

VAITH1LINGA PADAYACHI (dead) and 
others—Defendants—Respondents 

Specific Relief Act (I 0 / 1877J, s. 2i-Ctvil Pro . 
cedure Code (Act V of 190V, Sch II , cl. 22-Arbitra. 
tion reference to—Suit pending rejerence, maintain - 
ability of—Death of arbitrator , whether restores right of 
suit—General Clauses Act (X of 1897 ) s (j (c)—- 
Limitation Act (IX of 19089, «. 14, 15, Sch. l' Art. 120 

A contract to refer a dispute to arbitration confers 
on the parties a right to have the question decided 
by arbitrators and not by suit. This is a substantive 

right of an important character, and section 21 of 

the s poeitic Relief Act bars a suit pending disposal 
of the reference by the arbitrators, [ p. 582 col 2- n 
68 col. 1,1 U ’ ^ l’* 

The repeal of section 21 of the Specific Relief Act 
by clause 22 of Schedule II, Civil Procedure Code 
does not affect a right which bad accrued under 
the former Act where the contract to refer was made 

before the enactment of Act V of 1908. [p 582 col 2- 
p. 583, col l.J -> • » 

J be institution of a suit after the contract to refer 
is a sufficient refusal to perform such contract to bar 
the suit under section 21 of the Specific Relief 
Act. [p. 582, col 1; p. 583, col. 2 ] 

Opinion of Richards, J , in R am Kumar Singh v 
Jtujan Mohan Singh , 9 Ind. Cas. 60; 33 A. 315; 8 A. I, 

J. 66, approved. 

The death of the arbitrator, however, without dis- 
posing of the reference removes the bar created by 
section 21 and restores to the parties the right of 
suit, and time commences to run for the suit from 
the date of the arbitrator’s death, [p. 582 col 2- d 
584, col. 2.] • • 

Per Halits, C. ./.-—Whether the effect of section 21 
of the Specific Relief Act is merely to suspend the 
running of time under the Limitation Act or to bring 
the case under Article 120 of the latter Act, the 
cause of action for a suit arises only when, by the 
death of the arbitrator, further proceedings in the 
arbitration became impossible, [p. 582, col. 2.] 

1 er Seshagiri Aiyar, J.— A right of appeal granted 
under a repealed Act is not affected by the new 
Act. [_p. 583, col. l tJ 

A vested right is not ordinarily taken away bv a 
new Act. [p. 683, col. 1.1 


The right created by section 21 of the Speeiuc 

Relief Act is not a more incident of processe d | aw 
and it operates as an effective bar to a suit so lou<. 

as the arbitration is operative. [p. 583, col. 1.1 

The institution of a suit pending a reference to 
arbitration would ho an overt act on the plaintiff’s* 
pirt indicative of an intention not to perform the 
contract entered into by him. [p. 5S3, col. 2. 1 

Talcal v. Bishcshar, 8 A. 57; A. W. N. (I8*5i 331- 4 
Ind. Dec. (,v. s.) 1063, explained. 

Crispy Adlard, 23 C. 936; 12 In 1. Deo. (x. s.) 635, 
distinguished. ’ 

A suit instituted, however, after the doath of the 

arbitrator in regard to matters referred to and not 

disposed of by him is governed by the residuary 
Article 120 of the Limitation Act. [p. 581, cols. 1 & 2.] 

Second appeal against the decree of the 

Court of the Subordinate Judge, fCurabiconam, 
in Appeil Suit No. 49! of 1913, pre’ 
ferred against that of the District Munsif 

19I2* Uyal1 * 10 0r,?,naI ^ u,fc No * 15 of 

FACTS are clearly set forth in 39 Ind 
Cas. 229. 

The plaintiffs and defendants are said 

t) have been partners. The partnership is 

said to have ome to an end in 1905. 

Disputeshaving arisen between the parties, 

the matter was referred to arbitration in 

Nothing was done by the 

September 1910, when, 

plaintiffs, the 1st defend- 

ant in the presence of the plaintiffs gave 

a statement to the arbitrator which is 

marked as Exhibit A. The latter was in 

these terms: “As my sons Govindan and 

Ponnan are not in the village to settle 

the accounts relating to the trade carried 

on by me and Sinan, I shall bring and 

deliver the said two persons at Vilandi- 

dasamudram before to-morrow 10 o’clock 

and I shall settle the said accounts. In 

default 1 shall pay the amount due as 

per account together with interest thereon 

at the rate of 3 pies per rupee per day ” 

The arbitrator died in October 1910. The 

present suit was instituted in 1911. The 

plea of the defendants was that the suit was 

barred by limitation. Both the Courts 

below upheld that plea and dismissed the 
suit. 

The seoond appeal came on for hearing 
before a Divisional llenoh consisting of Sesha 
gin Aiyar and Phillips, J.I., *ho referred 
the following question to a Full Bench- 
“Whether the clause in the agremnent 
already referred to, i shall pay the amount 


January 1907. 
arbitrator till 
according to the 
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due as per account’ is a promise to pay a debt 
satisfying the requirements of section 25 of 
the Indian Contract Act?” 

The Full Bench having answered the ques¬ 
tion in the negative, remitted the case to the 
Divisional Bench for final disposal. 

Mr. ft. Kuppusami Aiyar , for the Appel¬ 
lants. 

Mr. S. Muthiah Mudaliar , for the Re¬ 
spondents. 

JUDGMENT. 

Wallis, C. J —The answer to the Full 
Bench reference being against him, Mr. 
Kuppusami Aiyar for th9 appellants has 
relied on another of the grounds taken 
here and in the lower Appellate Court, 
that time did not run between the 8th 
March 1906, the date of the reference to 
arbitration, and 31st October 1910, when 
it is alleged the arbitration proceedings 
came to an end by the death of the 
arbitrator. Sectional of the Specific Relief 
Act provided that “if any person who has 
made such a contract (to refer to arbi¬ 
tration) and has refused to perform it 
sues in respect of any subject which he 
has contracted to refer, the existence of 
such a contract shall bar the suit”. As 
to this, I agree with Richards, J., one of 
the referring Judges in Rim Kumar Singh 
v. Jagan Mohan Singh (1), that the institution 
of a suit after the contract to refer is a 
sufficient refusal to perform such contract 
to bar the suit under the section. The 
result of this provision, while it was in 
force, was, it seems to me, to bar the 
plaintiff’s right to sue for dissolution of 
partnership so long as the arbitration had 
not broken down or the other side had 
not refused to go on with it. If the 
arbitration had beoome impossible as by 
the death of the arbitrator, or the other 
side had refused to go on with it, section 
21 would have ceased to operate as a bar 
to the plaintiff. The question then is, 
what is the effect to be attributed to the 
removal of this statutory bar by the 
repeal of this provision of sections 21 by 
sections 22 of the Second Schedule of the 
Code of Civil Procedure of 1908. The 
effect of the provision, while it was in 
force, was to confer upon the other 

(1) 9 Ind. Cas. SO; 33 A. 315; S A. h. J. 06. 


parties to the contract a right to have 
the question decided by arbitration and, 
not by suit, and this was a substantive 
right of an important character. This 
being so, the repeal of this provision of 
section 21 by the Code of Civil Procedure 
of 1908 did not affect the right of the 
other parties to the contract which had 
accrued under it [General Clauses Act, 1 897! 
section 6 (c)], and consequently if the 
plaintiff had brought the present suit im¬ 
mediately on the coming into force of 
the Code, he would still have been liable 
to be met by a plea founded on the re¬ 
pealed provision, and it was only when 
by the death of the arbitrator in 1910 
further proceedings in the arbitration be¬ 
came impossible that the plaintiff’s right 
to sue was restored to him. It is, I think, 
clear that the special provision in section 
21 prevented time running against the 
plaintiffs under the Limitation Act while 
it was in force, and whether the effect 
of this provision was merely to suspend 
the running of time under the Limitation 
Act, or to take the case out of the 
Article and bring it under Article 120, in 
either case, the suit would be within time. 

I may say, however, that I do not think 
that the Judicial Committee should be 
considered in Nrityamoni Dassi v. Lokhan 
Chunder Sen (2) to have departed from 
the view clearly expressed in Soni 
Ram v. Kanhaiya Lai (3). We allow the 
appeal, reverse the decree of the lower 
Courts, and remand the case for disposal 
according to law. Costs incurred hitherto 
to abide. 

Seshagiri Aiyar, J. — The points raised 
by Mr. Kuppusami Aiyar on this second 
occasion are by no means easy of solu¬ 
tion. Upon one point my mind is clear. 
The parties referred the matters in dis¬ 
pute to arbitration before the new Code 
of Civil Procedure came into force. At 
that time the rights of the parties were 
regulated by section 21 of the Specific 

(2) 33 Ind. Cas. 452 : 43 C. 6G0; 20 C. W. N. 522: 

30 M. L. J. 529; (1916) 1 M. W. N. 332; 3 L. W. 471; 

18 Bom. L. R. 418; 24 C. L. J. 1; 20 M. L. T. 10 
(P. C.). 

(3) 19 Ind. Cas. 291; 40 I. A. 74; 17 C. W. N. 605; 

11 A. L. J. 389; 13 M. L. T. 437; (1913) M. W. N. 470; 

17 C. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J. 131; 

35 A. 227 (P. C.). 
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Act. That section says that the existence 
of a contract to refer “shall bar the suit”. 
Air. Mnthiah Mudaliar’s ingenious argument 
that the bar affects only the agreement 
to refer and not a pending reference is 
obviously untenable. As I read the sec¬ 
tion, a right is conferred on one of the 
parties to a contract to prevent the other 
from enforcing his rights otherwise than 
through the Tribunal chosen by the parties. 
Such a right cannot be said to be a 
mere incident of prooessual law. It is 
well established that a right of appeal 
granted under a repealed Aot is not affected 
by the new Act. Colonial Sugar Refining 
Company v. Irving (4), Sadanva Pillai v . 
Kalappa ifudaliar (5) and A 'ana v. Sheku 
(6), A vested right is not ordinarily 
taken away by a new Aot Gopeshwr 
Pal y. Jiban Chandra (7). Applying these 
principles, it seems to me that section 
22 of the Second Sohednle to the new 
Code of Civil Procedure did not deprive 
the defendant of the right which he had 
of objecting to the suit, the matter in 
dispute having been referred to arbitration 
It follows from this that, so long as the 
arbitration was operative, the plaintiff 

was incapable of enforcing his rights in a 
Court of Law. 


perform. Air. Justice Tudball, who differed 
from him, expressed no opinion on this 
question. The learned Judges who heard 
the Letters Patent Appeal did not question 
this dictum of Mr. Justice Richards. In 
my opinion, the institution of a suit by 
tbe plaintiff would bean overtact indicative 
of an intention not to perform the contract 
entered into by h i m. 

The head-note to the decision in Tahal v. 

Bisheshar (8) is somewhat too broadly 

expressed. The learned Judges based their 

deoision upon the view “that the oontraot, 

the existence of which would bar a suit 

under the circumstances contemplated by 

this section, must be an operative oontraot 

and not a oontraot broken up by the con- 

duct of all the parties to it.” If there was 

no enforceable contract, the question of 

refusal to perform could not have arisen. 

Cusp v. Adlard (9), relied on by the 

learned Vakil for the respondent, has no 

application to the present case. I am 

therefore, of opinion that if the plaintiff 

had brought a suit before the arbitrator 

died, he could have been prevented from 

enforcing his rights in the suit by virtue of 

the last clause of section 21 of the Specific 
Kelief Act. 


It is admitted that the proceedings were 
pending until October 1910 when the 
arbitrator died. In my opinion, the plaintiff 
was debarred from seeking the assistance 
of the Court till then. It was next argued 
that a bare institu ion of a suit would 
not amount to a refusal to perform” so as 
to attract the provisions of section 21 of 
the Specific Relief Act, and that as the 
plaintiff had always expressed his willing¬ 
ness to abide by the decision of the 
arbitrator, the defendant never had any 
right to plead the bar of section 21. In 
Ram Kumar Singh v. Jagan Mohan Singh ([) 
Mr. Justice Richards (as he then was) held 
in the judgment from which a Letters 
Patent Appeal was preferred, that the 
filing of a suit would amount to refusal to 

(4) (1905) A. C. 3G9; 74 L. J. p. C. 77; 92 L. T. 
738; 21 T. L. R. 613. 

(ft) 24 M. 39. 

(G) 32 B. 337; 10 Bom. L. R. 330. 

17) 24 Ind. Cas. 37; 41 C. 1126; 18 C. W, N. 804; 19 
C. L. J. 549. 


A. • i 
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during which the bar operated should be 
regarded as having been merely suspended 
or whether the cause of action for the 
suit itself should be regarded as not hav¬ 
ing accrued until the death of the arbitrator 
is one on which there is room for consider’ 

able difference of opinion. The suspension 

of the period is provided for by sections 14 

. a , D . d P ° f , Vj 0 limitation Aot. I do not 
tlmik that the present case is covered by 
either of the sections. Ordinarily that would 
be a sufficient answer. Hut the Judicial 


j A T rityamoni 

given their 


Committee have reoently 
7W v Lakhan Chunder Sen (2)j*, VBU Ulel 
general adherence to the conclusion express- 

sL'fl n) k n , ‘ Un ‘ l " Sen v - Madhurudan 
Sen (10) That decision seems to lay down 

that apart from the Statute, a party who 

is prevented from enforcing his claim has 

1063 > 8 A ' 57i A ' W ' N - ° 8R5) 33,: 4 Ind - Doo. (n. s.) 

(9) 23 C. 956; 12 Ind. Dec. (n. s ) (535 
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a general right that the period of his 
disability should not count against him, 
although the difficulties in his way may 
not be of the nature contemplated by sections 
14 and 15 of the Limitation Act. An 
examination of the authorities relied on in 
Lakhan Ghunder Sen v. Malhusudan Sen (10) 
does not support the general propositions 
laid down therein, but the question must 
be taken to have been set at rest by the 
Privy Council by their pronouncement in 
Nrityamoni Dassi v. Lakhan Ghunder Sen (2). 
Mr. Justice Ayling and myself recently 
followed Lakhan Ghunder Sen v. Madhusudan 
Sen (10) in Appeal against Order No. 354 
of 1915. We had not then to oonsider 
whether there was only a suspension of 
the period and not of the cause of action 
itself as, in any event, the plaintiff would 
have been in time. There is an earlier 
decision of the Privy Council which seems 
to throw some doubt on this theory of the 
suspension of the cause of action. In 
Soni Bam v. Kanhaiya Lai (3) it was 
argued that the period during which there 
was a fusion of the interests of the mort¬ 
gagor and of the mortgagee should be 
excluded in calculating the period allowed 
by Article 148. Their Lordships expressed 
the opinion that section 9 of the Limitation 
Act was against the plea. It is inferable 
from the judgment that the fusion created 
either an inability or disability to sue and 
that as section 9 expressly enacted that time 
which had once commenced to run shoald 
not be stopped by such a subsequent 
inability or disability, the period of fusion 
of the rights should not be excluded. It 
may be possible to distinguish Nrityamoni 
Dassi v. Lakhan Ghunder Sen (2) from the 
.earlier case on the ground that no ques¬ 
tion of inability or disability arose in the 
latter. But the extension of the prinniple 
contained in Nrityamoni Dassi v. Lakhan 
Ghunder Sen (2) must be made with great 
caution. I think it would be more logical 
to hold that as a result of the interposi¬ 
tion of the bar, Article 91 is not applic¬ 
able to the present case. In another case 
which was argued subsequently, I have 
stated my reasons for invoking the aid of 
the residuary Articles whenever a specific 
Article in all its bearings is not applicable. 
Acting on that view. 1 am prepared to say 
that the residuary Article 120 applies to 


this case and t'^at as the cause of action 
arose for the suit only on the death of 
the arbitrator in 1910, for as pointed ont 
by the learned Chief Justice, under section 
6, clause (c) of the General Clauses Act, 
the bar continued till then, the suit is 
within time. 

The decree of the Court below must 
be reversed and the suit must be remanded 
for disposal on the merits. Costs to abide 
the result. 

Appeal allowed; Gase remanded. 

v. k« p. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2860 

of 1915. 

June 15, 1917. 

Present : —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

MIDNAPUR ZEMINDARY COMPANY, 

Ltd.—Defendant—Appellant 

versus 

JOGENDRA KUMAR BHAUMICK and 
others—Plaintiffs—Respondents. 

Res judicata— Rent suit — Decision as to jama 
pa yable. 

The case of res judicata may arise in a rent suit 
just as much as in any other suit. [p. 585, col. 1.] 

Where in a rent suit the question as to what is 
the jama' payable is raised and adjudicated upon, 
the decision operates as res judicata on that question 
in a subsequent suit for rent. [p. 585, col. l.j 

Appeal against the decree of the Sub¬ 
ordinate Judge, Nadia, dated the 7th June 
1915, affirming that of the Munsif, Krishna- 
nagar, dated the 20th March 1914. 

FACTS of the case appear from the 
judgment. 

Mr. U. N. Sen Gupta (with him Babu 
Piobodh Coomar Das), for the Appel¬ 
lant.—This is a suit for rent against the 
Midnapur Zemindary Company. Plaintiff took 
settlement from Government and let out 
to Messrs. Watson Co., predecessors of the 
Midnapur Zemindary Company. There was 
a previous compromise decree which assessed 
rent at 15^-annas per biglia of land That 
obviously cannot operate as 7es judicata in 
the present suit. No case of res judicata 
arises in a rent suit. A decision in a 
previous rent suit cannot operate as res 
pudicata in a subsequent rent suit. Refers 
to Maharani Beni Pershad Koeri v. Baj Kumar 



INDIAN OASES. 


585 


Vcl. XLI] 


VADLA NAGIAH V. VALURU D1VAKARA MUDAL1AR. 

Chowbey (l), Kali Roy v. Fratap Narain (2), 
Kailash Mondul v. Baroda Sundari Dasi (3). 

[Babu Ram Chandra Mazumdar , for the 
Respondent, referred to Kali Kumar v. Bidhu 
Bhushan (4)]. 

The real question is whether the 
matter was adjudicated upon. There 
cannot be res judicata unless the matter 
has been adjudicated upon, see Kailash 
Mondul v. Baroda Sundari Dasi (3). In Kali 
Kumar v. Bidhu Bhushan (4) there was a 
distinct issue raised as to the amount of 
rent payable, so the present case can be 
clearly distinguished from that case. 

Babu R am Chandra Mazumdar (with him 
Babu Phanindra Kumar Guha), for the Re¬ 
spondent, was not called upon. 

JUDGMENT. 

Fletcher, J. — This appeal must be 
dismissed. The very satisfactory judg¬ 
ment given by the learned Judge of the 
lower Appellate Court is quite clear and 
I think the reasons are unanswerable. 
For the idea that is said to have been 
go{ from the books that no case of res 
judicata arises in a rent suit, there is no 
authority at all. The case of res judicata 
may arise in a rent suit just as much 
as in any other suit. The case need not 
rest only on the questions of constructive 
ret judicata as found by the learned Judge 
of the lower Appellate Court, but also on 
actual case of res judicata. There was 
an issue as to what was the jama pay¬ 
able, and the answer which the learned 
Judge gave was that the rent must be 
assessed on the land at 15! annas per high a 
according to the compromise decree. There 
was an express adjudication on that point 
that the rent was payable at the rate 
of 15! annas per bigha and, therefore, the 
case is really a muoh stronger one than 
set out in the judgment of the learned 
Subordinate Judge. At the sams time, I 
think that the judgment pronounced by the 
learned Judge of the lower Appellate Court 
is quite sufficient to dispose of the appeal 
preferred by the defendant. The present 
appeal, therefore, fails and must be dismissed 
with oosts. 

Newbould, J.— I agree. 

A ppea l dism issed. 

(1) 6 C. VV. N. 5S9. (2 i 5 C. L. J. 92. 

(3) 24 C. 711 at p. 714; 1 C. W. N. 56V 12 Ind. Dec. 

(N. a.) 1143. 

(4) 10 Ind. Cas. 382; 1C C. L. J. 89, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2602 op 1914. 

February 12, 1917, 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

VADLA NAGIAH— Defendant — 

Appellant 

versus 

VALURU DIVA KARA MUDALIAR, 

DECEA3ED, BY HIS LEGAL REPRESENTATIVE 

VALURU PURUSHOTHAMA— Plaintiff 

—Respondent. 

Transfer of Properly Act (IV of 1882,), s. 59—Mort¬ 
gage—Attestation—Admission by mortgagee— Proof, 
necessity of. 

Even where the defendant admits execution of 
what purports to bo a mortgage-deed, the transaction 
does not amount ton valid mortgage, if the defendant 
does not admit that it was attested by two witnesses 
who saw him execute it or if it is not proved that it 
was attested by two such witnesses, f p. 585, col. 2.] 

Ram Narayan Singh v. Adhindra Xath Mukhurji , 34 
Ind. Cas. 900; 4 L. W. 15: 20 C. W. N. 989; (1916) l 
M. VV. N. 428; 31 M. L J. 251; 20 M. L. T. 218; 14 A. 

L. J. 101;; 18 Bom. L. K. 862; 25 C. L. J. 115; Shamu 
Patter v. Abdul Kadir Rout ha n, 16 Ind. Cas 250; 35 

M. 607; 16 C. W. N. 1009; 23 M. L. J. 321; 12 M. L. 
T. 338; (1912) M. VV. N. 935; 10 A L. J. 259; 14 Bom. 
L. R. 1034; 16 C. L. J. 596; 33 I. A. 218, followed. 

Second appeal against the decree of the 
District Court, Kurnool, in Appeal Suit No. 21 
of 1914, preferred against that of the Dis¬ 
trict Munsif, Nandiyal, in Original Suit 
No. 698 cf 1913. 

Mr. r. C. Seshachariar , for the Appellant. 

Mr. S. Ranganadha Aiyar , for the Respon¬ 
dent. 

JUDGMENT.— YVe'are bound by the Privy 
Council decisions in Ram Narayan Singh v. 
Adhindra Nath Mukhurji (l)iand Shamu Patter 
v. Abdul Kadir Rowthan (2) to hold that 
even where the defendant admits execution 
of what purports to be a mortgage-deed, 
the transaction would not be a valid mort¬ 
gage, if the defendant does not admit that 
it was attested by two witnesses who saw 
him execute it or if it is not proved that it 
was attested hy two such witnesses (section 

59 of Act IV of 1882). 

(1) 34 Ind Cas. 900; 4 L. W. 15; 20 C. W. N. 989; 
(1916) 1 M. W, N. 428; 31 M. L. J. 251; 20 M. L. T. 
216; 14 A. L. J. 1017; 18 Bom. L. H. 862; 25 C. L. J. 
115. 

(2) 16 Ind. Cas. 250; 35 M CO/; 16 C. W. N. 1009; 
f 3 M. L. J. 321; 12 M. L T. 23 ; (1912) M. W. N. 
935; 10 A. L. J. 259; 14 Bom. b. U. 1034; 16 C. b. J 
596; 391. A 2*8. 
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We, therefore, set aside the District Judge’s 
judgment and restore that of the Munsif. The 
parties will bear their respective costs through¬ 
out. 

Appeal allowed; Suit dismissed. 

V.R.P. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 35 of 1915. 

March 19, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

BHARAT CHANDRA NATH and another 
—Decree-Holders—Appellants 

versus 

YASIN SARKAR— Judgment-debtor— 

Respondent. 

Civil Procedure Code ( Act V of 1908J, s. 151, 0. 
IX, r> 9 — Execution — Orders, whether fall within 0. 
IX , r. 9— Dismissal for default of petition of objection 
to sale in execution—Remedies open to petitioner — 
Review , inherent power of Court for. 

A fresh application for execution is competent 
where a previous application is dismissed for default, 
as Order IX, rule 9, Civil Procedure Code, does not 
apply in such a case. [p. 567, col. 2 ; p. 588, col. I.] 

Asim Mandal v. Raj Mohan Das , 11 Ind. Cas. 385; 
13 C. L. J. 532, followed. 

Ex parte orders or deciees and orders of dismissal 
for default, made in the course of execution proceed¬ 
ings, lie outside the scope of the remedies provided 
by Order IX, Civil Procedure Code. But where in 
relation to such proceedings no special remedy is 
provided by the Code, the Courts have, under the 
general law, aided perhaps by section 151, Civil Pio- 
cedure Code, an inherent power to review ex parte 
orders and orders for dismissal for default [p 588, 
cols. 1 & 2; p. 589, col. 1.] 

Where on an application for execution of a decree 
by the sale of an occupancy holding, the judgment- 
debtor preferred an objection on the ground that 
the holding was not transferable, but for his non- 
appearance on the day lixed for its hearing, the 
petition of objection was dismissed for default: 

Held, (1) that until it was set aside, the order of 
dismissal for default must be held to be binding 
upon the judgment-debtor, at any rate for the 
purpose of the application for execution with 
reference to which the objection was preferred, and 
the judgment-debtor was not entitled to ignore it 
and file a fresh petition of objection; [p. fM', col. 1 .] 

( 2 ) that the order of dismissal could not be set 
aside on an application purporting to be made under 
Order IX,rule 9, Code of Civil Procedure, as Order IX, 
rule 9, was inapplicable, but that the Court had 
inherent power on a proper application made by 
the judgment-debtor to review the order and enquire 


whether the judgment-debtor had or had not a 
reasonable cause for non-appearance on the date 
appointed for the hearing of his petition of objection, 
[p. 589, col. 1.] 

Under the circumstances of the case the judgment- 
debtor’s application under Order IX, rule 9, was 
directed by the High Court to be treated as an 
application for review by the lower Court in the 
exercise of its inherent power to review the order of 
dismissal for default, [p. 589, cols. 1 & 2.] 

Appeal against tbe decree of the first Sub¬ 
ordinate Judge, Tipperah, dated the 24th 
October 1914. 

Babu Heramba Chandra Guha , for the Ap¬ 
pellant. 

Babu Jatindra Mohun Chose, for the Re¬ 
spondent. 

JUDGMENT. 

Fletcher, J.—I agree in the result of the 
judgment about to be delivered by Mr. Justice 
Richardson. 

Richardson, J. — The appellant is a decree- 
holder and the respondent is his judgment- 
debtor. The appellant having applied for the 
execution of his decree by the attachment and 
sale of the respondent’s holding, the latter 
preferred an objection on the ground that the 
holding was a raiyati holding, not transferable 
without the consent of the landlord. The 
petition of objection was filed on the 20th 
February 1914. Notice of it was duly given 
to the decree-holder and the matter was set 
down for hearing. There were several ad¬ 
journments, the last being to the ISth July 
1914. On that date the petitioner did not 
appear and the petition was dismissed for 
default. 

The petitioner then applied to have the 
order of dismissal set aside. The application 
purported to be made under rule 9 of 
Order IX. On the 24th October 1914 the 
learned Subordinate Judge held that the 
order having been made in the course of 
proceedings in execution, the case did not 
come within the purview of Order IX. He 
refused, therefore, to set the order aside. 
But he further held that nowithstanding the 
order, the respondent was at liberty to file a 
fresh petition to precisely the same effect as 
the original petition. The respondent hav¬ 
ing done so, his objection was allowed and 
the holding was released from the attach¬ 
ment. 

Now it is obvious that if this is the law, a 
judgment-debtor would be in a position (o 
file an unending series of objections on ti.e 
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same ground to the execution of the decree. 
By neglecting to appear on the date fixed 
for the hearing of a petition, he would 
obtain the right to present another. Any 
order of dismissal for default would be nuga 
tory. The Court would be powerless and 
the decree-holder might be kept at bay for 
an indefinite time. The position, therefore, 
requires some examination. 

It can hardly be doubted that the pro¬ 
ceedings in question were proceedings in 
execution, and there is authority in this 
Court for the proposition that section 141 of 
the Code has no application to proceedings 
in execution and that in consequence such 
proceedings are outside the scope of the 
general provisions of the Code relating to 
suits, such for instance as those contained 
in Order IK. In this connection the term 
suits 1 2 3 is distinguished from proceedings in 
execution, which are proceedings in suits, 
in the nature of interlocutory proceedings. 
This view appears to be founded on such 
decisions of the Privy Council as those in Ram 
Kirpal v Rap Knari (1), Beni Ram v. Nanhu 
Mai (2) and Thakur Prasad v. Fakir-TJllah 

(3). 

In Ram Kirpal's case (1), which was followed 
in Beni Ram's case (2), it was held that the 
provisions of the Code of 1877 on the subject 
of res judicata (corresponding to section 11 of 
the present Code) did not apply to decisions 
arrived at in execution proceedings and that 
the binding force of such decisions depended 
not on the Code but on general principles 
of law. 

In Tnakur Prasad's case (3) the question was 
whether an application for execution having 
been withdrawn without the express per¬ 
mission of the Court to make a fresh appli¬ 
cation, the decree holder was debarred from 
again applying for the execution of his decree. 
It was held that section 647 of the Code 
of 1*82 (corresponding to section 141 of the 
present Code) could not be so construed as 
to make section 373 of the Code (correspond¬ 
ing to Order XXIII, rule 1, of the present 


(1) 11 I. A. 37; 6 A. 2G9; 4 Sar. P. C. J. 489; 3 Inch 
Dec. (n. s.) 718. 

(2) 11 I. A. 181; 7 A. 102; 4 Sar. P. C. J. 504; 4 Iml. 
Dec. . N. b.) 138. 

(3) 22 I. A. 44; 17 A 100; 5 M. L. J. 3; G Sar. P. C. 
J. 520; 8 Did. Dec. (n. s.) 393 (P. C.). 


Code) applicable to the case. Instating the 
reasons for the decision Lord Hobhouse used 
the language of a general kind. He said:— 

“it is not suggested that section 373 of 
the Civil Procedure Code v ould of its own 
force apply to execution proceedings. The 
suggestion is that it is applied by force of 
section 647. But the whole of Chapter XIX 
of the Code, consisting of 121 sections, is 
devoted to the procedure in executions, and it 
would be surprising if the framers of the 
Code had intended to apply another proce¬ 
dure, mostly unsuitable, by saying in general 
terms that the procedure for suits should be 
followed as far as applicable. Their Lord- 
ships think that the proceedings spoken of 
in section 647 include original matters in the 
nature of suits such as proceedings in 
probates, guardianships, and so forth, and 
do not include executions. That is the view 
taken by the High Court of Calcutta, after 
consideration of the Allahabad decisions, in 
the case of Bunko Behary Gangopadliyj. v. 
Nil Madhub Chuttopadhya (4),” 

Lord Hobhouse added:—“On this con¬ 
struction of section 647 the reasoning of the 
Allahabad High Court in Sarju Prasad's 
case (5) falls to the ground. And 
it is clear both from the Code itself, and 
from the provisions of the Limitation Act 
of 1877, that the Legislature contemplated 
that there might be a succession of applica¬ 
tions for execution. Under the enactments 
a course of practice has grown up all 
over India. Whether it is an injurious 
practice, as intimated by the High Court in 
tliis case, is not a question for their Lord- 
ships. It appears to be allowed by the law 
and it has never been successfully impugned 
except in Allahabad. The High Court of 
Bombay, after one contrary decision, and the 
High Courts of Calcutta and Madras have 
repeatedly affirmed the legality of the proce¬ 
dure which is struck at by the ruling in 
Sarju Prasad's case (5).” 

The law is still the same. Successive ap¬ 
plications for execution are still permissible 
and it has been expressly held that a fresh 
application may be made even though the 
previous application was dismissed for default: 


(4) 18 C. 635; 9 Ind. Dec (x. s.) 423. 

(5) 10 A. 71; A. W. N\ (1888) I ; 0 Ind Dec 
48. 
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Asim Mandal v. Raj Mohan Das (6). Order 

I.X, rule 9, of the Code does Dot apply in suoh 
a case. 

A further illustration of the view taken 
in this Court will be found in the oase of Huri 
Charan Ghosh v. Manmatha Nath Sen (7). 
There an application made by a claimant 
against a decree-holder under the provisions 
of Order XXI, rule 100, was allowed ex parte. 
It was held that Order IX, rule 13, was 
inapplicable to the case and that the decree- 
holder’s remedy was to institute a regular 
suit under 0 der XX , rule 10 \ 

From the two cases last cited it would 
seem to follow that ex parte orders (or decrees) 
and orders of dismissal for default made in 
the course of execution proceedings lie out¬ 
side the scope of the remedies provided by 
Order IX when similar decrees and orders 
are made in “suits.” It will be observed, 
however, that the Code provides special 
remedies in respect of applications for execu¬ 
tion dismissed for default and in respect of 
orders made on applications under Order 
XXI, rule 10.). Subject to the question of 
limitation, successive applications for execu¬ 
tion may be made and a party aggrieved by 
any order made on an application under 
Order XXI, rule 10.', has the right to 
institute a regular suit. 

Occasions, however, arise in execution 
proceedings where the Code provides no 
remedy for an order made against a party in 
his absence. If on the face of the record it is 
clear that the order was made without notice 
to the party there is no difficulty. On 
general principles such an order is not 
binding on him, and he can come in and 
demand to have the matter heard in his 
presence. But when on the face of the 
record the order was apparently made against 
him in a proceeding of which he had notice, 
the position is not so easy. Reference may 
be made to the case of Krishna Chandra 
Pal v. Protap Chandra Pal (i) and to the 
case of Diljan Mihha Eibi v. Bemanta 
Kumar Key (9), where the decision of the 
Madras High Court in Subbiah Naicker v. 
Ramanathan Chettiar (10) is cited, 

(6) 11 Ind. Cas. 385; 13 C. L. J. 532. 

(7) 19 Ind. Cas. 683; 4J C. 1; 18 C. W. N. 343. 

(8) 3 C. L. J. 276. 

(9) 29 Ind. Cas. 395; 19 C. W. N. 758. 

(10) 22 Ind. Cas >-99; 37 M. 462; 26 M, L. J. 189- 
(19U) M W. N. 20f ; 1 L. W, 25), 


OASES. 


In Diljan Mihha Bibi's oase (9) it seems to 
have been laid down broadly that an appli¬ 
cation under Order XX', rule 90, to set aside 
an execution sale was in the nature of an 
original proceeding which was not excluded 
from the purview of section 141 of the 
Code. It was, therefore, held that Order IX, 
rule 9, applied when such an application had 
been dismissed for default. It may be ex¬ 
pedient, if not necessary, that some means 
should exist of reviewing such an order, but 
the doubt may be expressed without disres¬ 
pect, whether it was necessary for the learned 
Judges to go quite so far in their search fora 
remedy and whether some other solution of 
the difficulty which has been felt oannot be 
found. It will lead to considerable con¬ 
fusion if it be held that section 141 of the 
Code applies to some proceedings in execu¬ 
tion and not to others. It is not merely a 
question of Older IX. Difficult questions may 
arise in regard to other parts of the Code. 

It is true that some decisions in execution 
proceedings are decrees by force of the defini¬ 
tion clause in section 2 of the Code, but 
the fact does not affect the nature of such 
proceedings or the distinction above indicat¬ 
ed between such proceedings and “suits.” 

It is clear for instance from their language 
that rules 9 and 13 of Order IX were 
intended primarily at any rate to apply to 
“suits.” 

In the particular case of applications to 
set aside execution sale®, Order XLIII, 
rule 1 0), gives an appeal from an order 
under Order XXI, rule 92, setting aside 
or refusing to set aside a sale. The words 
of Order XLIII, rule 1 (j), are wide enough 
to include an order allowing an application 
to set aside a sale ex parte, or dismissing 
such an application for default [ Kali Kanta v. 
Shyam Lai Das (11).] The Code, therefore, 
seems to provide a remedy in such cases by 
way of appeal. 

In those cases (such as the present) 
where no special remedy is provided by 
the Code, it will, in my opinion, be simpler 
and more satisfactory to maintain the 
generally received construction of section 
141, that it does not apply to proceedings 
in execution and to hold that the Courts 
have, under the general law, aided perhaps 


(11) 38 fnd. Cqs. 598; 25 C, L. J. 1$3, 
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by section 151, an inherent power to review 
ex parte orders and orders of dismissal for de¬ 
fault. This view of the matter was suggested 
in Krishna Chandra Pal's case (8) and is 
consistent with the decision of the Privy 
Council in Ram Kiipnl's case (1) and with 
the decision of the Full Bench of the Allah- 

abad High Court in Lhonkal Singh v. Phakkar 
Singh (12). 

At any rate for the purposes of the 
present case it will not be necessary to go 
further. Here, an application for execution 
was made. The judgment-debtor preferred 
his objection and it was dismissed for 
default. Clearly for the purpose of the 
application for execution in reference to 
which the objection was taken, the order 
of dismissal for default must be binding 
until it is set aside. The judgment-debtor 
was not entitled, as the learned Subordi¬ 
nate Judge has held, to ignore the order 
and to 61e a fresh petition. If that were 
the law, the order would be a nullity and 
the Court would be stultiBed. We need 
not consider the effect of the order in 
reference to a subsequent application for 
execution, supposing the present application 
were to be itself dismissed for default. That 
question does not arise here. 

The orde^, then, being binding at the 
present stage, and in the present proceed¬ 
ings, until it is set aside, it is natural 
to suppose that there should be some way 
open to the judgment debtor of getting rid 
of it, if he could show that his default 
was not due to his own laches. If the Subordi¬ 
nate Judge was right, as I think he was, in 
holding that Order IX, rule9, was inapplicable 
ho had, nevertheless, in my opinion, inherent 
power on a proper application being made 
hy the respondent to review the order and to 
enquire whether the respondent had or had 
not a reasonable cause for not appearing on 
the date appointed for the hearing of his 
petition. Upon the result of that inquiry 
would depend the question whether the order 
should or should not be set aside. 

In this view the appeal must be allowed and 
the case remanded to the lower Court. The 
respondent’s petition of 12th August 1911 
purporting to be made under Order IX, rule 
9, will be treated as an application to the 

( ,2 ) 15 A. 84 ; A. W. N. ( 1893 ) 3 G; 7 1 ml.Dec. 'n. s ) 

/ I VI 


Court in the exercise of its inherent power to 
review the order of dismissal for default. If 
that order is set aside, the Court will then 
hear and decide the respondent’s petition of 
objection. If the application for review 
fails, the respondent’s petition of objection 
will remain dismissed and the appellant will 

be entitled to proceed with his application 
for execution. 

The costs of this appeal will abide the 
result of the application for review in the 

Court below. The hearing fee is assessed at 
three gold mohurs. 

Appeal allowed ; Case remanded. 
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Second Civil Appeals Nos. 1643 and 1641 

ok 1914. 

January 16, 1917. 

-Sir John Wallis, Kr., Chief Justice. 
Mr. Justice Abdur Rahim 
and Mr. Justice Srinivasa Aiyangar 

BOIDYO GACRANGA SAHU-’ 
Defendant in No. 1643 and Plaintiff 
in No. 1614 —Appellant 

versus 

SL’DKVl MATA - Plaintiff in No. 1613 

AND DeFE > DA NT IN No. 1644 — 

Respondent. 

liitrlu Law -Religious and charitable trusts — 
Nomination of trustee, right of, by founder's heirs on 
extinction of line of original trustees. 

I'er Wallis, C. J. and Abdur Rahim , J _It is 

competent to the heir of the founder of a rcli-ious 
or charitable trust, in whom the trusteeship ° has 

vested owing to the failure < f the line of the original 

XTi." " ew ,,f (r " stcos - 

l'er Snnii-am Aiyaugar, J. dissenting.—Whatever 

other rights the founder's heirs may have, they have 
no right of nominating new trustees. Where a 

founder of a chanty commits the management to a 

tiiistee, the presumption raised or the legal inference 
drawn in cases where he makes no arn.5gem.nt for 
the management, does not arise; and there is no 
presumption under the Hindu Law, any more than 
under the hngltsh Law, that he reserves any right of 
interference or reversion of management after he 
has once definitely placed the properties given by 

Him „> the possession and management of third 
parties, [p. 595, col. 2; p. 596, col. 1 ] 

Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 

,*£?**?• iu Appeai Suits n 03 . 

, f, J ° f 9 3> preferred against thedecrees 
of the Principal District iluusif, Derhampore 
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in Original Suits Nos. 412 and 455 of 1911 
respectively. 

These second appeals coming on for hear¬ 
ing on the 20th and 25th September 1916, 

upon perusing the grounds of appeals, the 
judgments and decrees of the lower Appellate 
Court and the Court of first instance, and 
the material papers in the suits and upon 
hearing the arguments of Mr. A. Krishna - 
swami Aiyar , for the Appellant, and of Mr. 
V. Ramesam , for the Respondent, in both the 
second appeals, and these second appeals 
having stood over for consideration till 
the 11th October 1916, the Court (Seshagiri 
Aiyar and Srinivasa Aiyangar, JJ.) made 
the following __ 

ORDER OF REFERENCE TO 
FULL BENCH. 

The facts found are these: The grand¬ 
father and the father of the plaintiff, Bavuri 
and Brundavan, acquired certain properties 
on darkhast and dedicated them to a shrine 
which they consecrated in or about the year 
1887. The plaintiff was admittedly born 
during the lifetime of the grandfather. 
When the shrine was established, one 
Gangadhara Doss Bavaji was appointed to 
perform the pooja in the shrine. The 
grandfather died about 1893. The father 
made his Will in 1908. He has therein 
prescribed the course of devolution regarding 
the trusteeship of the shrine. The plaintiff 
questions the validity of the disposition in 
the Will. 

Before dealing with the main question 
argued in the case, we might dispose of the 
minor contentions. Mr. Krishnaswami Aiyar’s 
contention, that under the Will the plaintiff 
is the trustee, is opposed to the plain 
language of the document. It is clear that 
the testator intended Sudevi Mata and her 
disciples to be the trustees. Mr. Ramesam’s 
contention that the dedication was not 
complete during the lifetime of the father 
cannot be accepted. We think the finding 
of the Subordinate Judge, “that Bavuri and 
Brundavan (the grandfather and the father) 
were joint founders of the mutt” is supported 
by evidence. The dedication must be taken to 
have been completed in the grandfather’s 
lifetime. 

The main contention related to the powers 
of the father to prescribe the course of 
devolution for the management of the trust. 


It was contended that as the pujari trustee 
appointed originally died, the right of 
nomination reverted to the joint founders and 
their heirs, and that it was open to Brundavan 
to have created a line of trustees. In the 
first place, if this right is exercisable by 
the heirs, the father alone is not competent 
to exercise the right, as the son was 
admittedly alive at the time. But the more 
serious question is, whether the right of 
nomination accrues to the heirs of the 
founders. 

Under English law, there can be no 
question that after dedication, the founder 
or his heirs would have no right to be or to 
appoint trustees. Is the law different in 
India? It was held in Musammat Jai 
Bansi Kunwar v. Ghattar Dhari Singh (1) 
that where the line of trustees had become 
extinct, the trusteeship would vest in the 
founder’s family. No usage is referred to 
in the judgment, nor is any text of Hindu 
Law quoted in support of this position. 
However, this view has been regarded as 
unassailable by a long course of decisions. 
The Judicial Committee of the Privy 

Council have recognised the soundness 

of this rule. Gossami Sri Gridhariji 
v. Romanlalji Gossami (2), Jagadindra 

Nath Roy v. Hemanta Kumari Debi 

(3) and Mohan Lalji v. Tikait Sri 
Gordhan Lalji (4). In none of the cases 
before the Privy Council, was there any 
suggestion that the right of nomination 
would vest in the founder’s heirs. But the 
Allahabad High Court in Sheoratan Kunwari 
v. Ram Pargasli (5) and Sheo Prasad v. Aya 
Ram (6) have laid down that proposition 
on the basis of the ruling of the Privy 
Council in Gossami Sri Gridhariji v. 
Romanlalji Gossami (2). 

In Calcutta the exact question did not 
arise for decision. But in Sital Das Babaji 

Cl) 5 B. L. R. 181; 13 W. R. 396. 

(2) 16 I. A. 137; 17 C. 3; 13 Ind. Jur. 211; 5 Sar. 

P. C. J. 350; 8 Ind. Dec. (n. s.) 541 (P. C.). 

(3) 31 I. A. 203; 1 A. L. J.585; 32 C. J29; 6 Bom. 

L. R. 765; 8 C. W. N. 809; 8 Sar. P. C. J. 698 (P. C.). 

(4) 19 Ind. Cas. 337; 40 I. A. 97; 35 A. 283; 17 
C. W. N. 741; 11 A. L. J. 548; 17 C. L. J. 612; 15 
Bom. L. R. 606; (1913) M. W. N. 536; 14 M. L. T. 

27 (P C ) 

(5) 18 A. 227; A. W. N. (1896) 37; 8 Ind. Deo. (n.s.) 
858. 

(6) 29 A. 663; 4 A. L. J. 565; A. W. N. (1907) 210. 
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v. Pertap Ghunder Sarnia (7), Mr. Justice 
Mookerjee apparently regarded the right of 
nomination as appurtenant to the right of 
management. There are some observations 
in Raj Krishna Bey v. Bipin Bihari Bey 
•(8) to the same effect. 

In Madras, until very recently, there has 
been no definite pronouncement on the 
question. In Sathappayyar v. Periasami (9) 
Mr. Justice Muttusami Ayyar had to deal 
with the right of appointing to office of 
trustee claimed by the zemindars of 
Sivaganga. The learned Judge whose 
knowledge of these questions was unique held 
that the founders had only the right to offer 
suggestions for filling up the vacancy and 
that the power of appointment was in the 
Civil Courts. As some doubt was felt 
regarding this position, we sent for the 
decree in the suit and we are satisfied that 
under the decree, the only right reserved to 
the founder’s family was to offer advice. 
When we remember that the learned Judge 
had to consider elaborately the right of 
appointment in the Tiruppanandal Mutt 
case reported as Giyatia Samoandha Pandara 
Bannadhi v. Kandasami Tambiran (10), it 
is clear that lie advisedly held in S athappay - 
yar v. Periasami (9) that the founder had 
not the right of appointment. Reference 
may be made to another case decided in 
this Court. In Vidyapurna Tirtha Swami 
V. Vidyanidhi Tirtha Sicami (11) Bhashyam 
Ayyaugar, J., enumerates the classes of 
persons who would have the right of appoint¬ 
ing in case there is a vacancy. The founder 
and his heirs are not among those mentioned. 
More recently, the learned Chief Justice and 
Coutts 1 rotter, J. , have held that the reverter 
of trusteeship carries with it the right of 
appointment. With all deference, we are 

of opinion that this position requires re-con¬ 
sideration. 

By the Indian Trusts Act, section 73, the 
power to appoint new trustees is reserved 
to the author of the trust, if he be alive 
and competent to contract.” The heirs of 
the author of the trust are not among those 

(7) 3 Ind. Can. 408; 11 C. L. J. 2. 

(8) 18 lnd. Gas. 961; 40 C. 251 at p. 257; 17 C. L. J. 

189 . 

(9) 14 M. I; 5 Ind. Deo. (n. b.1 1 . 

(10) 10 M. 375; 3 Ind. Doc. (n.s.) 1015. 

(11) 27 M. 435 at p. 457; 14 M. L. J. 105. 


to whom the power of appointment is given. 
The vesting of the power in the author of 
the trust is in itself a departure from the 
rule of English Law. The exercise of the 
power by the founder’s heirs will lead to diffi¬ 
culties. Is the right to be exercised by all 
the members, or at a family council or by 
the senior in age for the time being? If the 
manager exercises the function and dies, are 
his brothers or the direct lineal heirs to 
possess that right? The introduction of the 
principle of primogeniture in such case was 
vetoed in Sri Sethuramasivamy Iyer v. Sri 
Meruswami Iyer (12). 

A further question would be, whether the 
right of appointment is a species of property. 
We must take it that the right of trustee¬ 
ship is property. Can the same be said of 
the power of appointment? 

We think that in the interests of the trust 
itself, the safer rule will he to leave the 
power of appointment in Courts and not 
to vest them in the founder’s family. Both 
reason and convenience are in favour of 
this position. But having regard to the re¬ 
cent decision already referred to, we think 
it desirable to refer the following question 
for the decision of a Full Bench: 

“Whether it is competent to an heir of the 
founder, in whom the trusteeship has vested 
owing to the failure of the line of the original 
trustees, to create a new line of trustees?” 


These second appeals coming on for hear¬ 
ing in pursuance of the above order of 
reference to the Full Bench on the 
2>th and 29th of November 1916, upon 
perusing the above order of reference and 
upon hearing the arguments of Mr. A. 
Krishnaswami Aiyar , for the Appellant, and 
of Mr. V. Ramesam , for the Respondent, in 
both the second appeals and these second 
appeals having stood over for consideration till 
this day, the Court expressed the following 

OPINION. 

Wallis, C. J.— The institution of the here¬ 
ditary office of trustee of religious and 
charitable endowments is in accordance with 
the custom of the country recogni/.ed in 
Madras Regulation VII of 1817 and Act XX 
of 1863 and is too firmly established to be 
altered without legislation. It affords, how- 

( "1 ^ as - 70; 3 4 AI. 470; G AI. L. T 319- 20 

M.L. J. 108. * * lJ » & 
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ever, no guarantee of fitness for the exercise 
of the office and may be held largely respon¬ 
sible for the numerous cases of waste and 
misappropriation of these endowments which 
come before the Court, and, it is to be feared, 
for a still larger number which are never 
brought before it. The exercise and enjoy¬ 
ment of the office in the event of the succes¬ 
sive partitions to which families in India are 
liable also present difficulties which are illus¬ 
trated by Ramanathan Chetty v. Murugappa 
Chetty (13), which was affirmed by the Privy 
Council in Ramanathan Chetti v Murugappa 
Chetti (1 i). In these circumstances it woull 
perhaps be better if it had never been held 
that on failure of the line of devolution 
prescribed by the founder the trusteeship re¬ 
verted as an hereditary office to the heirs 
of the founder. But, as observed in the 
order of reference, this view has been re¬ 
garded as unassailable by a long course of 
decisions, and I do not feel at liberty to 
differ from them. This being so, there is, 
I think, much to be said for the view of the 
Allahabad and Calcutta Courts recognizing 
the right of the founder’s heirs to make 
fresh arrangements for the devolution of } the 
trust, instead of leaving it to devolve, as other¬ 
wise it must, in the family of the founder, 
subject to the difficulties as to its exercise 
and enjoyment to which I have already 
alluded. The institution of hereditary trus¬ 
teeship is held to rest on the intention of 
the donor either expressed in the instrument 
of trust or to be presumed from usage, and 
the doctrine of reverter to the heirs of the 
donor on failure of the line of devolution 
prescribed by him must also, it seems to me, 
rest on his presumed intention. This being 
so, I do not see much difficulty in presum¬ 
ing an intention that the heirs should be at 
liberty to make fresh arrangements for the 
devolution of the trust instead of leaving it 
to devolve in the family, a result which the 
founder had shown himself anxious to avoid. 
In Ramanathan Chetty v. Murugappa Chetty 
(13), Benson and Bhashyam Ayyangar, JJ., 
were of opinion that, when the office of trustee 
devolved upon the members of a Hindu 
family, it was open to them to settle a 

(13) 27 M. 192. 

(14) 29 M. 283; 10 C. W. N. 825; 33 J. A. 139; 1 M. 
L. T. 327; 3 A. L. J. 707; 4 C. L. J. 189; 1(3 M. L. J. 
£65; 8 Bom. L. K. 498 (P. C). 


scheme for the enjoyment and exercise of th© 
office in rotation, and their decision was 
upheld in Ramanathan Chetti v. Murugappa 
Chetti (14) by their Lordships of the Judicial 
Committee, who held that the arrangement 
was one which the parties interested were 
competent to make without applying to the 
Court. That, no doubt, was not a case in 
which the trusteeship had reverted to the 
heirs of the founder on failure of the line 
prescribed by him. But in such an event 
also it seems to me more convenient and more 
in accordance with the presumed intention 
of the founder to allow fresh arrangements 
to be made instead of leaving the office to 
devolve on the heirs, it might, I agree, be 
still better if it were open to us in such a 
case to exclude the heirs of the founder al¬ 
together and leave a scheme to be settled by 
the Court. The right of nomination in such 
circumstances appears to have been recog¬ 
nised by the Court of Sudder Adallat, Madras 
Sudder Dewany Adallat No. 52 of 1857. The 
decision of Muttusami Ayyar, J., in Sathap • 
payyar v. Periasami (9) does not in my opinion 
help either side. What the learned Judge did 
was to recognize a right of appointment, not 
in the plaintiff as heir of the founder or 
in the Court, but in the plaintiff and his 
family as the beneficiaries under the trust* 
At page 13 the proper decree is said to be 
to declare the respondent’s right to appoint 
a person qualified to discharge the peculiar 
trusts as new trustee with the concurrence 
of the members of the family. The statement 
as to the decree in the order of reference was 
made under a misapprehension, as what the 
decree does is to declare the right of the 
plaintiff to nominate with the concurrence 
of his family and to direct the properties to 
be handed over to the person so nominated, 
and in default of nomination to dismiss the 
suit, and this appears to me to have given 
effect to the intention of the learned Judge. 
The other cases are sufficiently dealt with in 
the order of reference and the opinions of 
my learned brothers and it is unnecessary to 
refer to them. I would answer the question 
in the affirmative. 

Abdur Rabim, J.—To my mind the question 
whether the right of nominating a trustee 
to a Hindu religious endowment vests in the 
heirs of the founder, in the absence or failure 
of a specific provision in the deed of endow- 
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nisnt or where there are no special usages 

or circumstances indicating a different mode 
of devolution, is concluded by authority and 
must be answered in the affirmative. It is 
not suggested that there is any text of Hindu 
Law bearing on the point, but the question 
has been the subject of unanimous rulings 
of this Court as well as the Allahabad and 
Calcutta High Courts, the later decisions 
being mainly founded on the pronouncement 
of the Judicial Committee in Gossami Sri 
Gndhariji v. Bomanlalji Gossami (2). 

To begin with the earlier cases. Of the 
two Madras Sudder Dewany decisions cited 
by Mr. Mayne in his Hindu Law (paragraph 
440) as negativing the right of nomination 
by the heirs of the founder, all that was 
decided in Case No. 50 of 1851, page 57, was 
that the heirs of a founder were not entitled 
to recover possession of the endowed proper¬ 
ties from a trustee who had been properly 
appointed or to demand accounts from him. 
The statement that it is obvious that in 
the management of charitable institutions, the 
heirs of the founder can have no legal right to 
interfere unless under some special powers 
given to them by the founder, 1 should not be 
given a wider application. Case No. 52 of 18o7 
(at page ) 52) clearly ruled that on the death 
of the first dharmakartha appointed by the 
founder the latter’s heir had the right to 
appoint a fresh trustee. In 1870 a Division 
Bench of the Calcutta High Court, of 
which Dwarkanath Mitter, J., an eminent 
authority on Hindu law, was a member, 
held in Bret Ku nwar v. Chuttur Dharee 
Singh (1), same case — Musammat Jai 
Bansi Kunwar v. Chaltar l)hari Singh 
(l), that where the mutawalli of an 
endowment dies without nominating a 
successor, the management must revert to 
the heirs of the person who endowed the 
property. I he endowment in question in 
that case, it may be mentioned, was made 
by a Hindu for an idol though the words 
ihutawulli and ivaqf (Muhammadan Law 
terms for trustee and deed of endowment 
respectively) were used in connection with 
the dedication. 

I he principle of the decision in Musammat 
Jai Hansi Kunmar v. Chattar Jfhari Singh 
(l) was alli'ined by the Judicial Committee 
in Gossami Sri Gndhariji v. Bomanlalji 
Gossami (2), where they lay down: “Accord- 
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ing to Hindu Law, when the worship of a 
Thakur has been founded, the shebaitship 
is held to be vested in the heirs of the 
founder, in default of evidence that he 
has disposed of it otherwise, or there 
has been some usage, course of dealing 
or some circumstances to show a different 
mode of devolution.” It was so held 
also in Surendro Keshub Roy v. Doorga- 
soondery Ihssee (15), and the rule was re¬ 
affirmed in Jagadindra Nath Roy v. Hemanta 
Human Vebi (3), their Lordships saying that 
in the absence of evidence as to the terms 
or conditions of the foundation the legal 
inference is that the title to the property 
or to the management and control of the 
property, as the case may be, follows the 
line of inheritance from the founder In 
ilchan Lalji v. Tikait Sri (Jordkan Lalji 
(4), they made it clear that the rule 
enunciated in Gossami Sri Gridhariji v. 
Roman lalji Gossami (2) was subject to the 
condition that the devolution in the ordinary 
line of descent is not inconsistent with or 
opposed to the purpose the founder had 
in view in establishing the worship. 


It is contenJed that the right of the 
heirs of the founder is limited to their 
holding the office themselves and does not 
include the power to nominate or appoint 
a trustee. No such limitation has, however, 
been recognised by the Courts and I am 
not persuaded that it was ever within the 
contemplation of the Judicial Committee. 
Soon after the judgment of the Privy 
Council in the case of Gossami Sri Gridhariji 
v. Bomanlalji Gossami (2), Muttuswami 
Ayyar, J., had to consider in Sathappagyar 
v. Ben as ami (y), the precise question now 
raised before us with reference to a mutt 
He laid down at page 13: ‘'In the absence 
ot a qualified disciple in whom the right 
of succession has already vested, the 
beneficiaries, who are the members ’of the 
zeminlars family, are the only persons interest¬ 
ed in the appointment and entitled as such 
to express an opinion regarding the fitness 
of the proposed new trustee for the office. 

1 he case is then analogous to that of a 
vacancy arising from the death * of a para- 
d(!6i without appointing his successor. The 


(15) 19 C. ol3 ut p 51^; 19 f. A. 108* 6 Sar P r t 
159; 9 lnd. Dec. (x. ».) 7*0 1 ’ C * J * 
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proper decree is to declare the respond¬ 
ent’s right to appoint a person qualified 
to discharge the peculiar trusts as new 
trustee with the concurrence of the rest 
of his family, to direct him to do so 
within a given time, and, upon his doing 
so, to confirm such appointment after 
notice to the other members of the re¬ 
spondent s family, and to direct that upon such 
confirmation the properties in dispute be 
made over to the person newly appointed 
to be administered so as to carry out the 
trusts of the institution in accordance with 
its usage.” On referring to the decree 
passed in accordance with the above direc¬ 
tion, it is evident that- the suggestion made 
in the order of reference that the decree 
drawn up by the High Court only declared 
the right of the heir of the founder “to 
offer advice” was based on a clear mis¬ 
apprehension. In fact that was the im¬ 
portant point on which the decree of the 
lower Court was modified by the High Court, 
the modification consisting in declaring the 
right of the Rajah to appoint or nominate 
the paradesi subject to confirmation by the 
Court. 

Then, I am unable to draw from the 
passage in Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (11), alluded to in 
the order of reference, any conclusion that 
Mr. Justice Bhashyam Ayyangar intended 
to negative the right of the heirs of the 
founder to make nomination in the case 
of a vacancy. If he intended to lay that 
down, one would have expected him to do 
so in express terms, especially as he was 
one of the Vakils who argued the case 
before Muttuswami Ayyar, J. The learned 
Chief Justice and Coutts Trotter, J., i n 
Doraisawmy Pillai v. Sandanathamal (15), on 
the other hand, held that on failure’ of 
the provision originally made by the founder 
for management of a charitable trust, the 

right to provide for succession to the trust 
reverted to him. 

In Sheoratan Kumvari v. Ram Pargash (5) 
the law is taken to be well-settled that 
in the absence of provision for the nomi¬ 
nation of a trustee, the right to nominate 
vests in the founder of the endowment 

(16) 3° ind. eas. 225; (1915) M. \V. N. 478: 2 L. 
YY • 677* 


and continues to his heirs, and the ruling 
of the Privy Council in Qossami Sri Gridhariji 
v. Romanlalji Qossami (2) is referred to 
as having accepted the principle. The 
rule is followed in Chandranath Chakrabarti 
v. Jadabendra Chakrabarti (17), Sheo Prasad 
v. Aya Ram (6), Gobind Prasad v. Gomti 
(18) and Sukhbir Singh v. Nihal Singh (19). 

That has also been the course of decisions 
in Calcutta. In Ran ; ,it Singh v. Jagannath 
Prosad Gupta { 20) it. was held by Norris 
and Ghosp, JJ., following Musammat Jai 
Bansi Kunwar v. Ch ttar Dhari Singh (l), 
that on failure of the provision for the 
appointment of a shebait or manager, the 
office reverted to the heirs of the founder. 
Banerji, J., a very learned Hindu lawyer, 
stated in Jagannath Prasad Gupta v. Runjit 
Singh (21) the rule as enunciated in Musam¬ 
mat Jai Bansi Kunwar v. Chattar Dhari Singh 
(1) and Gossami Sri Gridhartf v. Romanlalji 
Gossami (2) in general terms, to the effect 
that when, there is no other provision for 
the appointment of shebait the management 
of the endowment must revert to the heirs 
of the founder. The same view of the law 
is upheld by Mookerji, J., in Sital Das Babaji 
v. Pertap Chunder Sarma (7) and Raj Krishna 
Dey v. Bipin Bihari Dey (8). 

In the face of these authorities I feel my¬ 
self bound to hold that the question referred 
to us is no longer an open one. Up to now 
there has been no expression of judioial dissent 

from the view of the law expressed in the 
above decisions. 

I may mention that Mr. A. Krishna- 
swami Aiyar referred us to Narayanan 
Chettiar v. Lakshmanan Chettiar (22), where 
it was held that an alienation of the office 
of trustee by the hereditary trustee of a 
temple is absolutely void. But it does not 
seem to me that nomination of a trustee 
by the heirs of the founder, who on the 
failure of the line of trustees indicated by 
the deed of endowment would themselves 
be entitled to act as trustees, is ipso facto 
the same thing as alienation of the office 

(17) 28 A. 689; A. W. N. (1906) 173. 

I 3 O 8 ) 30 A. 288; 5 A. L. J. 256; A. W. N. (190S) 

(19) 18 Ind. Cas. 232. 

(20) 12 C. 375 at p. 380; 6 lad. Dec. (n. s.) 255. 

(21) 25 C. 354; J3 Ind. Dec. (n. s.) 237. 

(22) 29 Ind. Cas. 1; 28 M. L J. 571. 
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of a trustee by the hereditary trustee. It 
is no more an alienation of the office, 
properly speaking, than the provision for 
appointment of a trustee when made by 
the founder himself. 

Nor can it be said that the nomination 
of a trustee by the heirs of the founder 
would not be in accordance with the 
genesis of the Hindu Law relating to trusts. 
That system recognises the hereditary 
principle with reference to trusteeships, 
such office is liable to partition like ordinary 
joint family property and it has been held 
to bo capable of being acquired by prescrip, 
tion. It would doubtless be more in accord¬ 
ance with modern legal notions to release the 
office of trustee from the domination of 
the joint family and hereditary principles 
relating to tenure of property and the 
arguments of convenience probably prepond¬ 
erate in the same direction. At the same 
time I am not convinced that there are 
really insuperable difficulties in working 
out the view which upholds the right of 
the heirs of the founder to nominate and 
appoint trustees. Such of them as arose in 
actual cases have apparently been solved. 

Srinivasa Aiyangar, J.—The argument 
before the Full Bench in whioh, however, 
nothing new was said and the further con¬ 
sideration whioh I have given to this matter 
have in no way changed the opinion which 
Mr. Justice Seshagiri Aiyar and myself 
expressed in the referring order. It is 
remarkable that in suppoit of the doctrine 
of reversion of the management of trustee¬ 
ship to the founder or his heirs, which is 
applicable only to charities founded by 
Hindus, no Hindu Law text or commentary 
was cited; and in Musammat Jai Bansi 
Kunwar v. Ghattar Dhari Singh (I), in 
which the doctrine was first formulated, 
the learned Judges do not treat it as one 
based on Hindu Law or usage. They say 
that as one of the provisions of the trust, 
that which related to the management failed, 
and as the idol cannot manage the property, 
the managership must revert to the heirs 
of the person who endowed the property. 

I am unable to see why it must] in the 
absence of any person nominated for the 
purpose of appointing new trustees by the 
deed of endowment and iu the absence of 
* statutory power, the Court will appoint 
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a person to carry out the trusts. (Perry 
on Trusts, section 294), 

A Hindu who makes a gift to an idol or 
rounds a charity does not resort to the 
machinery of trusts, but makes a direct gift 
to the charitable object which is oonceived 
ot as a juridical person; and there is no 
need of incorporation either. In such a oase 
where lie does not appoint another person 
to manage the properties so given, or settle 
a soheme for such management, as he is 
entitled to do at the time of the endow- 
ment and as a part of the same transaction, 
the natural presumption or the legal inference 
is, that he intends to manage the property 
himself on behalf of the charity or reserves 
the management to himself. Such manage¬ 
ment may pass to his heirs by inheritance, 
just as a legal estate of heritanoe may 
pass in England. That is the utmost extent 
to which the decisions of the Privy Counoil 
t ® k0 us. , though no doubt in Gossami Sri 
jrTidhariji v. Romanlalji Qossami (2), 
Musammat Jai Bansi Kunwar v Chatta'r 
Vhari Singh (1) was approved. ' It “ to 
be observed, however, that the principle of 
Hindu Law—it is here for the first time it 
is said to be a principle of Hindu Law— 
which their Lordships lay down is, “that 
when the worship of a Thakoor has been 
founded, the shebaitship is held to be vested 
m the heirs of the founder, in default of 
evidence that he has disposed of it other- 
wse, or there has been some usage, course 
ot dealing, or some oiroumstanoes to shew 
a different mode of devolution.” In a very 
recent oase, Mohan Lalji v . Tikait Sri Gordhan 
Bain (4), their Lordships explained that 
the vesting of the management, in accord¬ 
ance with the rules of inheritance applio- 
able to private property, “must, from the 
very nature of the right, be subject to the 
condition that the devolution in the or- 
d.nary line of descent is not inconsistent 
with or opposed to the purpose the founder 
had in view in establishing the worship.” 

It seems to me fairly clear from the above 
observations that whatever other rights the 
founder s heirs may have, they had no right 
of nomination; for even if they were in- 
competent to perform the sheba or worship 
they were not incompetent to nominate’ 
persons qualified to perform the worship 
and their Lordships do not appear to oon^ 
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template tlie existence of a power of no¬ 
mination at all, which power is certainly 
not necessarily appendant to the trusteeship 
or shebaitship as i9 assumed in the Al¬ 
lahabad cases. 

The only case in which the foundation of 
this doctrine of reversion of management 
or the power of nomination is examined is 
Sital Das Babaji v. Pertap Chunder Sarma 

(7) . There Mookerjee, J , after stating the 
two propositions, both of them well establish¬ 
ed, namely, (1) that the devolution of the 
management of the trust depends upon the 
terms of its original constitution, whether 
they are proved by direct evidence as, for 
example, the production of a deed of 
endowment, or by proof of usage, (2) that 
the c ffice of shebait is held to be vested 
in the founder’s heirs in default of evidence 
that he has disposed of it otherwise, pro¬ 
ceeded to lay down a 3rd proposition and 
said that from these propositions it neces¬ 
sarily follows that when a shebait appointed 
by a founder fails to nominate a successor 
in accordance with the condition or usage 
of the endowment, the management reverts 
to the representative of the founder.” As 
I have said already 1 am unable to see the 
necessity. Where a founder commits the 
management of the charity to a trustee, 
the presumption raised or the legal inference 
drawn in cases where he makes no arrange¬ 
ment for the management, does not arise; 
and there is no presumption under the 
Hindu Law, any more than under the 
English Law, that he reserves any right 
of interference or reversion of management, 
after he has once definitely placed the pro¬ 
perties given by him in the possession and 
management of third parties. In a later 
case, Raj Krishna Dey v. Bit in Bihari Dey 

(8) , that same learned Judge, after stating the 
above three propositions, held that on the 
failure of the scheme of management origin¬ 
ally provided by the founder at the time 
of the foundation, it became incumbent on 
the representatives of the founder to make 
an appointment of a shebait . Why the 
shebaitship did not vest in all the representa¬ 
tives of the founder according to his third 
proposition is not clear. If it did, the 
decree should be for settlement of a scheme 
providing for the actual exercise of the 
functions of the shcbait ) by the numerous 


persons in whom that office vested, as 
suggested in Ramanathan Chetti v. Murugjppa 
Ghetti (14), and not for the appointment 
of a trustee. It appears to me that these 
cases treat the trusteeship or shebaitship 
as a species of private property which is 
vested as an absolute estate of inheritance 
in the founder, an estate in fee simple, 
if I may borrow an expression from the 
English Law of Real Property, from out 
of which the founder is entitled to carve 
out a particular estate retaining the reversion, 
which again becomes an estate in possession 
vesting in him or his heirs, as the case may 
be, on the determination of the particular 
estate, the founder or his heirs being en¬ 
titled either to enjoy it themselves or again 
to carve out a particular estate therefrom. 
This is to some extent natural if we re¬ 
member that in Northern India private re¬ 
ligious endowments, as for instance to 
family idols, are very common. That cer¬ 
tain kinds of shebaitship’ are treated as 
private property capable of beiog transferred 
by act of parties, and of being actually 
divided into shares, is clear from Tripurari 
Pal v. Jagat Tarini Dasi (23), where a 
devise of sh^baitsh p was without question 
assumed to be valid, and from Kunjamani 
Dasi v. Nihunja Behary Das (24), where its 
partibility was assumed. It need scarcely be 
pointed out that the office of trustee, as we have 
in this case is inalienable and cannot be 
delegated, and any notion of their alienability 
is contrary to the express decisions of the 
Privy Council as regards the tiusteeship of 
Hindu religious endowments and religious 
offices. In several cases in this Court 
alienations of the trustee’s office, which could 
have been supported as an exercise of the 
power of nomination, if any such existed, 
were held to be wholly void. 

The assumption made in the Allahabad 
cases that a power of nominating new trustees 
is a right appendant to trusteeship, appears 
to me, with all respect, to be equally contrary 
to settled principles. An appointment of 
new trustees by the existing trustee or 
trustees is in effeot nothing less than the 

transfer of the trusteeship, and a power to 

(23) 17 Ind. Cas. 6f 0; 40 I. A. 37; l7 C. W. N. 145 
13 M. L. T. 1; (1913) M. W. N. 34; 17 C. L. J. 159; 15 
Bom. L. R. 72; 40 0. 274 (P. C.). 

(24) 32 Ind. Cas. 823; 22 C. h. J. 404; 20 C. W. N. 
314. 
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appoint new trustees cannot exist unless 
given by the founder at the time of founda¬ 
tion. (See Perry on Trusts, section 287). 

Hooker jee, J., also compared the 
rights of the Hindu charitable donor or 
his heirs to the rights of the founder of 
eleemosynary corporations. In the first 
place the establishment of an idol, the 
building of a temple, mutt or chattram or the 
endowment of property for their upkeep 
and maintenance may not be a ‘founda¬ 
tion’ at all and the principle of Hindu Law 
laid down by the Privy Council does not 
appear to be confined to charity corporations. 
Further, though I have no precise notion of 
the nature of the rights of patronage and 
visitation vested in the private founder and 
his heirs, so far as I understand it, such 
rights cannot, from the nature of the case, 
include a right of nomination of trustees. 
[See Lord Holt’s opinion in Philips v. Bury 
(25).] 

It remains now to consider the decisions 
of this Court. In Appeal No. 50 of 1850 
the Sudder Court held in general terms 
with reference to a katlai in the famous 
temple at Madura that the founders’ re¬ 
presentatives—I am using the term ‘founder’ 
in this judgment generally in the sense 
of donor of property to charity- had no right 
to interfere in any way in the management, 
unless a power was reserved at the time 
of tho gift. In Appeal No. 52 cf 1857 a 
right to appoint was upheld, as such a power 
was found on the evidence to have been given 
by the founder. 

The most important case in this Court, 
however, is Sathappayyar v. Periasami (9). 
That was a cafe of a private religious endow¬ 
ment called the Sattappayjar Mutt, which 
was first established by one of the ztmindars 
of Sivaganga. The position of the head 
of the mutt towards the endowment was 
not merely that of a secular trustee; he 
was himself a beneficiary under the endow¬ 
ment, he being entitled to the income of 
the properties subject to certain disburse¬ 
ments. The Sivaganga Zemindars and the 
members of their family were beneficiaries 
only in a spiritual sense. The mode of 
succefsicn prescribed by the original endow 
aent was, for each head of the mutt called 

(<>5) (1788) 2 Term. Rep. 340; 100 E. R. 180. 


Sathappayyar, to appoint his successor. 
The last Suthappayyar who so succeeded 
was found guilty of breach of trust and 
was removed, and there was a vacancy 
which could not be filled in accordance 
with the prescribed mode. The zemindar 
of Sivaganga, the sole heir of the founder,— 
Sivaganga is an impartible zemindari— prayed 
for possession of the endowed properties in 
order that they may be delivered over to 
another guru to be appointed by him. It 
is not clear from the plaint whether he 
claimed the reversion of management or a 
right of appointment. The right of the 
plaintiff zemindar is discussed in several 
places in the judgment. At page 7 of the 
report Muttusami Ayyar, J., than whom no 
one knew more of the religious and charit¬ 
able institutions of this part of the country, 
said that* Exhibit I,” the deed of endowment. 

i 4 * 

shows that the land in dispute w r as given 
for a speoific religious purpose in order 
that that purpose might be carried out in 
perpetuity for the benefit of the grantor’s 
family, and the respondent, as the repre¬ 
sentative of that family for the time being, 
is entitled to step forth when that purpose 
is negleoted and the produce of the land is 
misapplied, and to ask the Court to prevent 
the misappropriation, and to see that the 
income of the endowment is applied to 
its legitimate purposes.” This passage does 
not necessarily mean that as representative 
of the founder the plaintiff was only 
entitled to invoke the power of the Court, 
but that that evidently was his opinion 
will be clear from other portions of his 
judgment. At page 12 he expressly negativ¬ 
ed the right of reversion of management 
and the reason which he gives, viz., that on 
the construction of the deed of endowment 
no such right can be deduced, corclusively 
shews that that very learned Judge never 
imagined that under the Hindu Law there 
was any such reversion on the failure of 
the original line of trustees. The next 
paragraph is equally important. The first 
Court’s decree, which is set out at page 3 
of the report, declared that a trustee would 
be appointed by the Court after consulting the 
wishes of the plaintiff, the zemindar, and the 
defendant, the dun iffed tr uefee. The zemin¬ 
dar, the respondent, insisted that the 
dismissed trustee should have po voice 
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in the appointment, and that was allowed. 
He further claimed that the power of 
appointment vested in the zemindar for the 
time being , that is, the heir of the founder. 
This again was negatived, for the right of 
nomination allowed to him was in his 
capacity of one (though the most important) 
of the beneficiaries, and the concurrence 
of all the other beneficiaries was required. 
Even this right of nomination conceded to 
the beneficiaries, not be it noted to the 
heirs of the founder, appears to be nothing 
more than a consultation of their wishes, 
though the decree is in a more positive 
form; in fact the learned Judge at page 
12 states in terms that the only right which 
the plaintiff had was the right of a be¬ 
neficiary under a private trust which is 
declared in section 6C of the Indian Trusts 
Act. That that was the opinion of Best, 
J., is clear; for he agreed in dismissing the 
memorandum of objections of the plaintiff 
zemindar , except in so far as it related to the 
dismissed trustee having a voice in the ap¬ 
pointment of a new trustee. The reference to 
the decree in the order of reference was, 
however, made under a misapprehension. 

I have dealt with this case at some length, 
as 1 consider that this decision is authority 
against the propositions laid down by 
Mookerjee, J , though it is cited by him as 
supporting those propositions. For the same 
reasons I am unable to agree in the judg¬ 
ment in Poraisawmy Pillaiv. Sandanathammal 
(16) on this point, where moreover the right 
of nomination of fresh trustees was conceded 
to a Christian settlor. I would, therefore, 
answer the question in the negative. 


v. r. p. 


Reference answered affirmatively . 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Appeal prom Original Decree No. 27 

op 1916. 

May 11, 1917. 

Present :—Sir Lancelot Sanderson, Kt., - 
Chief Justice, Justice Sir John Woodroffe, 
Kt., Justice Sir Asutosh Mookerjee, Kt., 
Justice Sir Charles Chitty, Kt., and 
Mr. Justice Teunon. 

ABDUL KARIM ABU AHMED KHAN 
GHAZNAVl— Dependant—Appellant 

versus 

The ALLAHABAD BANK, Ltd.— Plaintiff 

—Respondent. 

Civil Procedure Code (Act V of 1908J, ss. 107, 151, 
0. XLI, r. 23— Remand , power to order — Inherent 
jurisdiction of Court, when to be invoiced—Rules of 
Code, whether govern sections. 

The powers of an Appellate Court as regards 
remand are not limited to the specific case mentioned 
in Order XLI, rule 23, Civil Procedure Code. But 
a Court, in the exercise of its inherent jurisdiction 
to do what is right and necessary, may order a 
remand in cases other than those covered by Order 
XLI, if justice so requires it. [p. 600, col. 1; p. 601, 
col. 1; p. 602, col. 1; p. 604, col. lj p. 605, col. 1.] 
Whether justice does require a Court to invoke 
its inherent jurisdiction for the purpose of ordering 
a remand must be determined by that Court with 
reference to the particular facts of the case and the 
rule of law that the Court cannot invoke its 
inherent jurisdiction where there is a provision in 
the Code, whether by way of remand or otherwise, 
which, if applied, will meet the justice of the case, 
[p. 601, col 1.] 

Per Woodroffe, J. —The body of the Code creates 
jurisdiction while the rules indicate the mode in 
which it is to be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
rules, either as existing at the date of publication 
of the Code or as altered or added to subsequently. 
Therefore, the power of remand under section 107 is 
limited to the case described in Order XLI, rule 23. 
[p. 600, col. 1.] 

Per Mookerjee, J.— Order XLI, rule 23, cannot be 
regarded as a limitation on the power of remand 
recognised in section 107 in the sense that the 
power to remand can be exercised only in the 
contingency mentioned in Order XLI, rule 23. [p. 
602, col. 1.] 

Nothing in section 107, Civil Procedure Code, 
restricts in any manner the application of the 
principle of inherent power recognised by section 161. 
[p. 602, col. 1.] 

Tohra Bibiv. Zabeda Khatoon, 7 Ind. Cas. 75; 12 
C. L. J. 368; Oora Chand v. Basanta Kumar, 12 Ind. 
Cas. 684; 15 C. L. J. 258; Meah Uzir Ali Sardar v. 
Savai Behara, 32 Ind. Cas. 791; 43 C. 938; 20 C. W. N. 
547, Mani Mohan Mandal v. Ramtaran Mandal, 33 
Ind. Cas. 329; 43 C. 148, approved. 

Nabin Chandra Tripati v. Pran Krishna Bey, 20 
Ind. Cas. 39; 41 C. 108; 18 C. L. J. 613, dissented 
from. 
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The exercise of inherent power can only be 
mvoked.where the Court is satisfied that the specific 
.provisions of the Code are not sufficient to meet the 
necessities of the case. [p. 603, col. 1.] 

Per Teimon, J. —Where there has been in the first 
Uourt a fair and honestly conducted trial, a case 
should under section 107, Civil Procedure Code, be 
remanded, in other words, a de novo trial should 
be directed, only where Order XLT, rule 23, is applic¬ 
able, that is to say, where the Trial Court has 
disposed of the suit upon a preliminary point. But 
m exceptmnal cases where it may be ‘ said that in 
Gllect there has boon no proper trial at the first 
l/ourt, it is open to the Appellate Court in the 
exercise °f its inherent jurisdiction, for which section 
Jol oi the Code now makes express provision, to 
direct a remand or a re-trial, [p 604, col. 2.] 

tull Benoh reference by Sanderson, C. .1., 
and Mookerjee, J., in application for review 
of judgment, in appeal against the decision of 
Mr. Justice Fletcher, dated the 1st February 
1916, sitting on the Original Side. 

ORDER OF REFERENCE TO 
FULL BENCH. 

In view of the conflicting decisions of this 
Court [in the eases of Tohra (Zolira) Bibiy. 

/abeda hhatoon (1), flora Chand v. Basanta 
Kumar (2\ Meah TJzir Alt Sardar v. Savai 
Behara (3), Upendra Chandra v. Shaikh Sabhun 
(O, on the one side, and the cases of 
Nabm Chandra Tripati v. Pran Krishna l)ey 

(5) , Mani Mohan Mam/al v. liamtaran Mandal 

(6) , on the other side], we refer the 
following question for decision by a Full 
Bench, namely, whether the power of the 
Appellate Court with regard to a remand 
under section 107 of the Code of Civil 
Procedure is restricted to the case speci¬ 
fied in Order XLl, rule 23 of the same 
Code, or whether it is competent to the 
Appellate Court to remand a case in which 

in the opinion of that Court there has been 

no proper trial.” 

Mr. B. C. Mitter , Officiating Advocate- 
General (with him Mr. C. C. Chose), for 
the Appellant. 

Mr. Bucklaiuf for the Respondent. 

OPINION. 


bank, ltd. 

section 107 of the Code of Civil Pro¬ 
cedure of 1908 is restricted to the case 
specified in Order XLl, rule 23, and 2nd 
--whether it is competent to the Appellate 
Court to remand a case in which in the 
opinion of the Court there has been no 
proper trial. 

As regards the first part : 

In order to ascertain the intention of 
the Legislature on this point, I think it 
is useful to examine the state of the 
law at the time the 1908 Code was 
passed. 

Under the Civil Procedure Code of 
1882 the seotion which corresponded in 
effect to Order XLl, rule 23, was 562. 
That section, however, was followed by 
564 which provided that “The Appellate 
Court shall not remand a case for a 
second decision except as provided in seotion 
562.” 

Section 566 of the 1882 Code corres¬ 
ponded to Order XLl, rule 25, of the 
present Code. 

It had been held that though the Code 
of Civil Procedure of 1882 bound all 
Cuurts as far as it went, it was not 
exhaustive and did not affect previously 
existing powers, and that in matters with 
which it did not deal, the Court would 
exercise inherent jurisdiction to do that 
justice between the parties which was 
warranted by the circumstances and which 
the necessities of the case required and 
that in spite of the express provision of 
section 564 the Appellate Court was not 
precluded from remanding a suit in a 
case to which neither seotion 562 nor 
section 566 applied. See Habib Bakhsh v. 
Baldeo Prasad (7) and Hukum Chand Bold v. 

Kamclanand Singh (8). 

The law being as stated above with 
regard to the power of remand, the 1908 
Civil Procedure Code was passed. 


Sanderson, C. J. - 1 think the reference 
may conveniently be considered in two parts. 

First —whether the powers of the Appel¬ 
late G urt with regard to a remand under 

(1) 7 Ind. Cas. 75; 12 C. L. J. 3G8. 

(2) 12 Ind. Cas. 684; 15 C. L. J. 258. 

(3) 32 Ind. Caa. 791; 43 C. 938; 20 C. W. N. 547. 

(4) 11 Ind. Cas. 183; 15 C. L. J. 6. 

(5> 20 Ind. Cas. 39, 41 C. 108; 18 C. L. J. 613. 

(6) 33 Ud. Caa. 329; 43 0. 148. 


The scheme of this Code is different 
from that of 18b2. A general power is 
given by section 107, which is made by 
its terms subject “to suoh conditions and 
limitations as may be prescribed” (which 
means prescribed by rules) and the pro¬ 
visions of sections 562 and 556 of the 

(7) 23 A. 167; A. W. N. (1991) 39. 

(8) 33 C. 927; 3 C. L. J. 67. 
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old Code are in effect reproduced in 
Order XLI, rule 23 and rule 25, and section 
5(34 has not been re enacted either in the 
Code itself or in the rules. 

Further a new section applicable to this 
matter, viz., section 151, was introduced. 
This section is as follows:—“Nothing in 
this Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court.” 

In my judgment it was not the inten¬ 
tion of the Legislature in the Code of 
1908 to limit the powers of remand to 
the case specified in Order XLI, rule 23, 
but that it intended to and did recognise 
and preserve such powers as had been 
exercised theretofore. 

I think it may fairly be argued that 
under section 107 read by itself, and 
having regard to the words “subject to 
such conditions and limitations as may 
be prescribed”, the power cf remand is 
limited to the case described in Order 
XLT, rule 23: but that does not dispose 
of the matter, for that section must be 
read together with section 151, which not 
only recognises but expressly preserves 
the inherent powers of the Court to make 
such orders as may be necessary for the 
ends of justice. 

The question whether it is necessary 
for the ends of justice to exercise such 
powers of remand must depend upon 
the circumstances of each particular 

case, .and in exercising such jurisdiction the 

Court must no doubt be careful to see 
that its decision is based on general legal 
principles and subject to the rule that if 
the Code does contain specific provisions 
which would meet the necessities of the 
case in question, suoh provisions should be 
followed and the inherent jurisdiction should 
not be invoked. 

In ray judgment, therefore, the po>vers 
of the Appellate Court as regards remand 
are not restricted to the case specified in 
Order XLI, rule 23, but the Court, by reason 
of its inherent jurisdiction, recognised and 
preserved in the Code as above mentioned, 
may order a remand in cases other than 
the case specified in Order XLI, rule 23 
if it be necessary for the ends of justice. 


As regards the second part of the re* 
ference I think on iurther consideration 
that it is couched in too general terms, 
and that an answer to suoh a general 
question might lead to difficulty and mis* 
apprehension and inasmuch as the answer 
to the first part of the reference is really 
sufficient to dispose of the matter, I do not 
think it is necessary to give a specific 
answer to the second part of the reference. 

Woodroffe, J.— The reference raises two 
questions, firstly, whether the Court’s power 
of remand under section 107 is restricted 
to the case specified in Order XLT, rule 23, 
of the Cede, and secondly , (if the answer 
be in the negative) whether it is competent 
to the Appellate Court to remand a case 
in which, in the opinion of that Court, 
there has been no proper trial. These two 
matters should, I think, be kept distinct. 
As regards the first part of the reference, 
the power to remand is sought to be based 
both on section 107 of the Code and on 
the inherent jurisdiction. In my opinion, 
section 107 cannot be relied upon as giving 
further powers than those which are 
specifically mentioned in the rules. This 
question of the relation between the body 
of the Code and the rules has been dis¬ 
cussed in A /(ini Marian Mandal v. Ramtaran 
Mandat (fi) by Sir Lawrence Jenkins, C. J., 
who took part in the framing of the 
new Code. I agree with what is there 
said and I need not repeat the whole of 
it. The body of the Code creates jurisdic* 
tion while the rules indicate the mode in 
which it is to be exercised. The body of 
the Code must, therefore, be read in con¬ 
junction with the rules either as existing 
at the date of publication of the Code, or 
as altered or added to subsequently. A 
contrary view might lead to difficulties, 
for (to take an example) it might be urged 
that section 114 of the Code gave the 
Court power to entertain a review in cases 
not covered by OrderXLVII, rule L I think, 
therefore, that tht; power of remand under 
section 107 is limited to the case described 
in rule 23, Order XLI If this were not 
so, the rules would bo unnecessary, for the 
general power of remand would cover rot 
only Order XLI, rule 23, but every other 
conceivable case. But Sir Lawrence Jenkins 
went on to say: “And this is the general 
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rule, except under special conditions which 
have no application in the circumstances 
of the case.” What is it which authorises 
the Court to act in such cases? In my 
opinion, we must invoke in such a case the 
inherent powers of the Court which are 
both recognised and saved hy section 151 
of the Code. I have dealt with this ques¬ 
tion, whether the Code is exhaustive or not 
and whether the Court has inherent jurisdic¬ 
tion to pass such orders as justice requires, 
in my judgment in Hukum Chand Boid v. 
Kamalanand Singh (8) and I, therefore, do not 
repeat what I have said there. Doubtless 
this exercise of inherent jurisdiction must 
be exercised with care, subject to the general 
legal principles and to the condition 
that the matter is not one with which 
the Legislature has so specifically dealt as 
to preclude the exercise of inherent power. 
But it is argued here that the Code has 
dealt with the subject of remand and has, 
therefore, indicated that it is not to he 
ordered except in the one specific instance 
mentioned in Order XLI, rule 23. 1 am 

not prepared to hold this,—the more so 
that section 564 of the previous Code has 
not been re-enacted. The mere fact that 
section 107 deals with remand does not 
exclude the Court’s inherent jurisdiction to 
make orders of remand in cases other than 
those covered by Order XLI, rule 23. I 
am of opinion, therefore, that the powers 
of the Appellate Court as regards remand 
are not limited to the speoific case men¬ 
tioned in Order XLI, rule 23, and that 
the Court, under its inherent jurisdiction 
to do what is right and necessary, may 
order a remand in oases other than those 
covered by that order if justice so requires 
it. Whether justice does require a Court 
to invoke its inherent jurisdiction, must he 
determined by that Court with reference 
to the particular facts of the case and the 
rule of law that a Court cannot invoke an 
inherent jurisdiction where there is a pro¬ 
vision in the Code, whether by way of 
remand or otherwise, which, if applied, will 
meet the justioe of the case. The merits 
of the particular application out of which 
this reference arose are not before us. 

The second part of the reference 
is in such wide terms that 1 feel a 
difficulty in answering it ip a manner 


which will not lead to misapprehension. 
Thus the words a ' proper trial” might 
include cases within Order XLI, and an 
answer in the affirmative might enable the 
Courts to order wrongly a new trial, although 
the particular case ought to be dealt with 
under the provisions of Order XLI. It is 
the less necessary to do so as the Advocate- 
General has stated that he will be satisfied 
with a decision given on the first part of the 
reference. 

Mookbrjee, J. — The question referred for 
decision has been framed in the following 
terms: Whether the power of the Appellate 

Court with regard to a remand under 
section 107 of the Code of Civil Procedure 
is restricted to the case specified in Order 
XLI, rule 23, of the same Code, or, whether 
it is competent to the Appellate Court to 
remand a case in which, in the opinion of 
that Court, there has been no proper trial.” 

I shall confine myself to an examination 
of tho first branch alone of the question 
formulated; for, if it is answered in the 
negative, the second does not arise, while if 
it is answ-ered in the affirmative, the second 
need not be considered, as it is not necessary 
for our present purpose to specify the limits 
of tho power of remand, if such power is 
capable of exercise in cases other than those 
contemplated by Order XLI, rule 23. 

Section 107 recognises the power of an 
Appellate Court to remand a case, but such 
power is expressly made subject to such 
conditions and limitations as may be 
prescribed, that is, prescribed by rules and 
forms contained in the First Schedule or made 
under section 122 or section 125 [section 2, 
clauses 16 and 18]. This, in my opinion, 
does not necessarily imply that wherever 
there is a provision in the rules relating 
to the matters mentioned in the section, the 
provision is by way of condition or limitation; 
whether a particular rule has or has not this 
effect must clearly depend on its terms. 
This is not inconsistent with the view 
indicated by Jenkins, C. J., in Mani Mohan 
Mandal v. Bamtaran Mandal (t>), that the 
body of the Code creates jurisdiction while 
the rules indicate the mode in which it is to 
be extrcifed, which, it is impoitant to observe, 
is essentially different from the view adopted 
by Stephen, J , in Nat in Lhundra Tri'putl v, 
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Fran Krishna Bey (5), that the sections lay 
down general principles while the rules 
provide the means by which they can be 
applied and they cannot be otherwise applied 
as the rules restrict the provisions contained in 
the sections. I do not read Order XLI, rule 23, 
as a limitation on the power of remand 
recognised in section 107, in the sense that 
the power to remand can be exercised only 
in the contingency mentioned in Order XLI, 
rule 23. Apart from this, it seems to me 
to be incontestable that section 151, which 
embodies a statutory recognition of the 
inherent power of a Court to malce such 
orders as may be necessary for the ends of 
justice, gives ample authority to the Court 
to make an order of remand in cases not 
comprised within Order XL f , rule 23, where 
the Court is satisfied that such order is 
necessary for the ends of justice. Section 
151 does not recognise a new principle; it 
embodies a doctrine which had been 
enunciated by Sir Barnes Peacock in Hurro 
Chamler Roy Chowdhry v. Shoorodhonee Delia 

(9), and was re stated and re affirmed by 
Woodroffe, J., and myself, in i’anchanan 
Sing l ia Roy v. Dwarka Nath Roy (10) and 
Huknm Chand Boid v. Kamalanand Singh (8). 

I feel no doubt whatever that nothing in 
section 107 restricts in any manner the 
application of the principle of inherent power 
recognised by section 151. This was the 
view adopted by me, after careful considera¬ 
tion and in concurrence with Carnduff, J , in 
Tohra ( Zuhra ) Bibiv. Zabeda Khatoon (1) and 
Gora Chand v. Basanta humar (2). I see no 
reason to depart from that view, which has 
been subsequently followed in Upendra 
Chandra v. Shaikh Sabhan (4) and Me ah 
Uzir Ali Sardar v. Savai Behara (3). The 
decision of Jenkins, C. J., and N. R. 
Chatterjea, J., in Mani Mohan Mandal v. 
Ramtaran Mandal (6), also recognises the 
power of a Court of Appeal to order a remand 
under special conditions not included in 
Order XLI, rule 23. I respectfully dissent 
from the contrary view expressed by Stephen 
and Mullick, JJ., in Nabin Chandra Tripati 
v. Fran Krishna Bey (5). That the Code 
itself recognises the powder of a Court to 
direct a remand in circumstances other than 

(9) 9 W. R. 402 at p. 406; B. L. R. Sup. Yol. 9S5 

(10) 3 C. L. J. 29. 


those specified in Order XLI, rule 23, is clear 
from the terms of section 99. I am fortified 
in my conclusion by an examination of the 
condition of the law as it stood under the 
Co ie of 1882. Section 564 explicitly provided 
that the Appellate Court shall not remand a 
case for a second decision except as provided in 
section 562; yet, the Courts had repeatedly 
claimed a power to direct a remand in 
circumstances not included in section 
o62. The Court sometimes traced the 
source of this authority to its inherent power 
to make such orders as might be needed for 
the ends of justice, as in Perumbra Nayar v. 
Subrahmanian Pattar (11), but on other 
occasions the Court, apprehensive as it were 
to invoke its inherent p >wer, treated the 
authority as involved by implication in one or 
other of the provisions of the Code, for 
instance, in Habib Bakhsh v. Baldeo Prasad 
(7). See also Jadab Gobinda Singh v. Anath 
Bandhu Saha (12). While the law was in this 
condition, the Legislature took two significant 
steps, namely, first , they refrained to reproduce 
in the Code of 1908 the restrictive provision 
contained in section 564, and, secondly , they 

introduced in the Code of 19 jfc section 151, 

which recognises in esplicit terms the inherent 
power of a Court to make such orders as may 
be necessary for the ends of justice. The 
only inference legitimately deducible from this 
history of the legislation on the subject is 
that the Legislature intended to place beyond 
all doubt and dispute the authority of an 
Appellate ( ourt to direct a remand and re¬ 
trial in cases other than those comprised in 
Order XLI, rule 23, where the Coort is 
satisfied that such order is necessary in thq 
ends of justice. There is, on the other hand, 
the significant fact that sections 5S4 and 585 
of the Code of 18^2, which enumerated the 
grounds for a second appeal and prescribed a 
restriction that a second appeal did not lie on 

any other ground, re-appear as sections 100 and 

101 of the Code of 1908. The view that a Court 
of Appeal is competent to direct a remand and 
re-trial in a case not covered by Order XLI, 
rule 23, if the Court is satisfied that such an 
order is necessary in the ends of justice, has 
been adopted in other High Courts under the 
Code of 1908: Narottam Raj aram v. Mohanlal 

(11) 23 M. 445; 10 M. L. J. 61; 8 r n d. Dec. (n. a.) 

712. 

(12) 5 Ind. Cas. 99S; 37 C. 171. 
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Kahandas (13), Kuppelan v. Kunjuvalli (14), 
Vemula Jambalaya v. lskala Baiamma (15). 
It is undeniable that exceptional cases, not 
capable of exhaustive enumeration or classifi¬ 
cation, do sometimes occur in which defects 
of trial are so radical as to be incurable other¬ 
wise than by a re-trial de novo. In a case of 
this decriptioD, it is incumbent on the Court 
of Appeal to exercise its inherent power to 
make such orders as, in its opinion, are 
required in the ends of justice. The exercise 
of such inherent powers can only be invoked 
where the Court is satisfied that the specific 
provisions of the Code are not sufficient to 
meet the necessities of the case. The Court 
of Appeal is invested with plenary powers 
to correct errors of procedure committed 
by the Trial Court, as is clear from an exami¬ 
nation of rules 24—29 contained in Order 
XLI of the Code. These provisions cannot 
be arbitrarily disregarded on well estab¬ 
lished principles, which regulate the exer¬ 
cise of inherent power by a Court of Justice, 
as explained in the judgments in llukum 
Chand Raid v. Kamalanaml Singh (8) 
and Panchanan Singha lioy v. Dwarka X<ith 
Roy (10); but where the Court of Appeal is 
satisfied that the correction of the omissions 
or defects in the trial is not reasonably 
practicable by recourse to one or other of 
the provisions mentioned, that is, where it 
is clearly apparent that the Appellate Court 
cannot itself satisfactorily dispose of the 
suit on the merits by the adoption of the 
specific procedure mentioned in rules 21—29, 
a remand for re-trial is not only permissible 
but obviously incumbent on the Court. 
This view has been followed in practice in 
this Court for a long series of years, and 
this is obviously a case for the application 
of the maxim cursus cun';* cut le:r curia’ 
In my opinion the reference should he 
answered in the terms mentioned in the 
judgment of the learned Chief Justice. 

Chitiv, J.— The following question has 
been referred for decision by the Full 
Bench:— \\ I ether the power of the Appellate 
Court with regard to a remand under section 

(13) 17 Ind. Cas. HOI; 37 B. 289; 14 Bom. L. R. 
llf>4. 

(14) 9 lml. Cas. 790; 9 M. L. T. 373; (1911) 1 M. 
W. N. 199. 

(15) 15 Ind. Cas. 859; 30 M. 492; (1912) M. W. X. 
1000; 24 M. L. J. 512. 


107 of the Code of Civil Procedure is restrict¬ 
ed to the case specified in Order XLI, rule 
23, of the same Code, or whether it is com¬ 
petent to the Appellate Court to remand a 
case in which in the opinion of that Court 
there has been no proper trial,” These are 
really two separate questions, to which it 
would be inconvenient if not impossible to 
give a single answer. 

Dealing with the first part of the question 
I confess that I was at first sight inclined to 
think that Order XLI, rule 2d, while pres¬ 
cribing a condition to a remand under section 
107 (1) (/>), did not impose any limitation on 
the power of an Appellate Court under that 
section. There are no words of limitation to 
be found in rule 23. As was said by the Court 
in Tohra {Zuhra) Rihi v. Zabeda Khatoon (1), 
Rule 23 makes provision for a particular 
contingency, but clearly its scope is neither 
exclusive nor all-embracing.” Section 99, 
also, which precedes section 107 and which 
forbids a remand under ce tain circumstances, 
seemed to me to imply that there may he 
cases of remand not covered by Order XLI, 
rule 23. Oo the other hand, however, it may 
he reasonably' urged that if Order XLI, rule 
23, merely prescribes one contingency, in 
which a remand may he made, and leaves 
the general provisions of section 107 other¬ 
wise unfettered in this respect, then rule 
23 is wholly unnecessary and superfluous, 
and the same might also ho said of 
the other rules which regulate the powers 
of an Appellate Court conferred by section 
107, viz , rules 25 to 29 inclusive. It is obvious 
that this cannot have been the intention 
of the Legislature, which framed the present 
Cole and rules together, It may he noted 
that by Order XLI 11, rule 1 (u) t the right 
of appeal h given only against an order 
under Order XLI, rule 23, remanding a 

case. This indie ites that the only order 
of remand under section 107 (1) (/>', con¬ 
templated by the Code and rules as framed, is 
one made under Order XLI, rule 23. I had 
the advantage of reading the judgment of 
Woodroffe, J , and I agree with what he 
has said in this connection. This was also 

the view expressed by the late Chief Justice 

Sir Lawrence Jenkins in the case of Mani 
Mohan Mandal v. Ramtaran Mandal (6), and 
his opinion is entitled t'» all the more weight 
as he was in a great measure responsible 
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for the Code of Civil Procedure and the rules 
as they now stand. 

It follows that the first part of the 
question must be answered in the affirmative, 
but the matter does not end there. I 
entirely agree that whilo the power of 
remand given to an Appellate Court by 
section 107 (1) ( b) is restricted by Order 
XL?, rule 23, the inherent power of the 
Court, which is expressly reserved to it by 
section 15’, may be invoked to enable it to 
make an order of remand in circumstances 
which are not provided for by the Code 
or the rules. This power must be exercised 
with the greatest caution. It must not 
be exercised to enable the Court to pass 
an order contrary to the provisions of the 
Code or the rules. Nor can it properly 
be exercised in circumstances where the 
Code or rules provide an adequate remedy, 
as for example in the case of Mani Mohan 
Mandal v. Rarntaran Mandal (6 1 above cited, 
which was a case of adducing additional 
evidence. A good example of a case to meet 
which there is no provision in the Code or 
rules is Tohra Zuhra) Bibi v. Zabeua Khatoon 
(1), also above cited, which is the earliest 
of the cases now under review. Sir Law¬ 
rence Jenkins no doubt had this in mind 
when he said: These rules provide that 
in the case of a hwer Appellate Court tho 
power of reversal and remand is limited to 
the position described in rule 23, Order XLI. 
And this is the general rule except under 
special conditions which have no application 
in the circumstances of this case.” In this 
view of the matter the prohibition on 
remands contained in section 99 also becomes 
intelligible. 

I do not think that the second 
part of the question can be properly an¬ 
swered by this Full Bench. The expres¬ 
sion case in which in the opinion of the 
Appellate Court there has been no proper 
trial” opens up questions of fact, into 
which this Bench cannot go. It is, 
however, unnecessary to discuss the matter 
further, as the learned Advocate-General 
stated that he would be content with an 
answer to the first question. 

Teunon, J.—This reference arises out of 
an application for review of the iudgment 
delivered in Appeal No. 27 of 1916, and 
the question referred to the Full Bench 


has been stated in the following terms: 
namely, whether the power of the Appellate 
Court with regard to a remand under 
section 107 of the Code of Civil Procedure 
is restricted to the case specified in Order 
XL!, rule 2’*, of the same Code or whe¬ 
ther it is competent to the Appellate Court 
to remand a case in which, in the opinion 
of that Court, there has been no proper 
trial. T 

Section 107, sub-section (1), of the Code 
provides that subject to such limitations 
and conditions as may be prescribed an Appel¬ 
late Court shall have power — 

(a) to determine a case finally, 

(b) to remand a case, 

( c ) to frame issues and refer them for trial, 

(d) to take additional evidence or to require 
suoh evidence to bo taken. 

For the purposes of this reference sub¬ 
section (2) may be disregarded. 

The limitations and conditions prescribed 
are to be found in the rules contained in 
the First Schedule to the Code, that is, in the 
rules contained in Order XLI. 

It is now well settled that as regards mat¬ 
ters specifically dealt with by the Code, the 
provisions of the Code are exhaustive. It 
would seem to follow that when an Appellate 
Court finds itself unable to arrive at a fin^l 
determination, it should deal with the case 
under one or other of the sub-clauses (b), 
(c) and (d) in accordance with the circum¬ 
stances set out in the appropriate rule. 
A case should, therefore, be remanded, in 
other words, a de novo trial should be 
directed, only where Order XLI, rule 23, is 
applicable, that is to say, where the Trial 
Court has disposed of the suit upon a pre¬ 
liminary point.” 

In the course of the argument before us 
some stress was laid upon the omi?sion from 
the present Code of the express prohibition 
of a de novo trial in other cases which was to 
be found in section 564 of the Code of 1882. 
To this omission I am unable to attach any 
great importance, as in the view I take the 
provisions of section 564 of the last Code 
have been in effect incorporated in the wider 
language used in the opening clause of 
s( ction 107 (1), that is to say, in the 
words ^subject to suoh limitations and con¬ 
ditions as may be prescribed,” 
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I have set oat above ray view as to 
the general rule. 

Bnt section 107 contemplates and pro¬ 
ceeds on the assumption that there has 
been in the first Coart a fair and honestly 
conducted trial. JBat other exceptional 
cases may be conceived. It may be found 
that the Trial Judge was disqualified by 
personal interest, or that owing to the 
attitude assumed by the Judge, either 
party has been precluded from putting 
forward his case. In such cases and 
in other cases, where for instance a minor 
has been improperly treated as a major, 
in all such cases (and I attempt no ex¬ 
haustive enumeration of such special con¬ 
ditions) where it may be said that in 
effect there has been no trial, it is neces¬ 
sarily open to the Appellate Court, in the 
exercise of the inherent jurisdiction, for 
which section 151 of the Code now makes 
express provision, to direct a remand or 
a re-trial. 

Of I he six cases decided by this Court 
that have been cited in the order of reference 
or discussed in the argument before us. three, 
namely, Tohra ( Zohra ) Bibi v. Zabeda Khctoon 
(l), IJp°.ndra Chandra v. Shaikh Sabhan (4), 
Mean, Uzir Ali Sardar v. Savoi Beliara (3), 
it may be observed, are cases where after 
adding parties the Appellate Court directed 
a de r.ovo trial. A remand in such cases 
may perhaps be supported under the pro¬ 
visions of Order XLI, rule 23, the trial 
having been vitiated by the first Court’s 
erroneous decision on the preliminary ques¬ 
tion of non-joinder and by the absence 
of the assistance which the added party 
was in a position to give. Otherwise the 
decision is justified under section 151 of 
the Code. These three cases, the case of 
Gora Chand v. Basanta Kumar (2) and the ob¬ 
servations of Jenkins, C. J , in Maui Mohan 
Mandal v. liamtaran Mandal (G) support in 
my opinion the view I take. The remain¬ 
ing case, Nabin Chandra Tripati v. Pran 
Krishna Deg (5), may possibly he said to 
be against it, but it is doubtful whether 
in that case the learned Judge had in 
view the exceptional circumstances which 
may make recourse to section 151 necessary. 


branches of the question referred to us is 
in the affirmative. 


hirst part oj reference 
answered affirmatively. 


MADRAS HIGH COURT. 

Appeal No. 194 of 1915. 

January 31, 1917. 

Present : - Justice Sir William Ayling, Kt. 
and Mr. Justice Srinivasa Aiyangar. 

CHUNDURU CHINA LAKSHMINARA- 

YANA AND OTHERS—DEFENDANTS 

Nos. 1 to G—Appellants 

versus 

NERALLA VENKATA SUBBA RAO,minor, 
by next friend MAMIDI PICHAMMA 

AND OTBF.RS—PLAINTIFFS AND DEFENDANTS 

Nos. 7 A 8—Respondents. 

Probate and Administration Act (V of 1S8U s. 4 — 

Will—Executors, rights and duties of—Executor 
indebted to estate, position of - Trusts Act (II of 1882 ^ 
8 ‘ 87—Legatee, suit by, against executor-debtor, nature 
oj - Limitation Act (IX of 190$^, Sch. I, Art. 123— 
Suit not framed as one for administration—Plaint 
amendment of—Civil Procedure Code, t).VI, r. \ 7-1 
Decree, form of - Interest, liability for, by executor. 
debtor , after testator's death. 

A legatee is not entitled to sue a debtor of the 
estate for the debt. The only persons who can sue 
are the executors appointed under the Will, [p (307 
col. 2.] ’ 

If, however, the executors fail to do their duty and 
refuse or neglect to sue, a legatee may sue the 
executors for his legacy in due course of adminis- 
tration and may join the debtor or his represen. 
tativos as parties and claim payment of the debt to 
the estate [p (307, col. 2.] 

Where the claim is against a stranger indebted to 

the estate, the suit should be tiled within three rears 

w" l ,-ol 2] iatU Wll °" become, payable, [p. 

If, however, the debtor himself is one of the 
executors in whom the estate vests, in legal theory 
the debt payable by him is assumed to have been 
pan! by In in to Imnself and becomes part of the 
assets of the deceased testator in his hands. Tp 607 

This is the ease whether the executor proves the 
VVilUrnot, provided he acts us executor, [p 608, 

If, however, a person appointed an executor 
renounces the_oll.ee or dies without bavin* acted or 
obtaining probate, he will he in the position of a 
stranger debtor and an action to recover the debt 
will be barred unless brought within the time 
limited lor an action to recover a debt. [p. C08 col. 


2-j 


For the above reasons and subject to the 
foregoing observations, my answer to both 


< tin* of two 
for payment 
but on Jiio 


executors cannot sue his co-executor 
Of the assets in the latter’s possession, 
deaih the surviving executor can sue 
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the legal representatives of the deceased executor 
for recovery of such assets, [p. 608, col. 1.] 

A creditor or a general legatee may for the pur¬ 
pose of recovering his debt or his legacy bring a 
suit for administration and in that suit claim-an 
account from the representatives of the deceased 
executor and payment of whatever is found due. 
[p. 608, col. 1.] 

In such an action, it may not be necessary to join 
as parties persons beneficially interested in the 
estate; but the decree in such a suit would not be for 
payment of the debt as a debt, but would be for an 
account of the moneys belonging to the testator’s 
estate in the hands of the executor, [p. 60S, col. 1.] 

Such a suit when brought by a legatee is one to 
recover a legacy, and is governed by Article 123 
of the Limitation Act. [p. 008, col. 2.] 

Where the plaint does not expressly contain a 
prayer for administration, either general or limited, 
and the claim is not made for the recover}’ of a 
legacy, but it contains all the necessary allegations 
to give the plaintiff the relief to which he is entitled, 
it mav be allowed to be amended and the necessary 
parties may be ordered to be added, [p. 609, col. 2.] 

Where the plaintiff legatee is not entitled, at the 
date of the decree, to payment of his legacy under 
the terms of the Will, the proper order is to direct 
the executors and debtors to the estate to pay tlie 
amounts due into Court and direct their investment, 
[p. 609, col. 2.] 

Where an executor who is indebted to the estate 
retains the amount of the debts as assets of the 
estate, he is liable to interest on it at 6 per cent, per 
annum if he does not invest the same. [p. 610, col. 1.] 

Appeal against the decree of the Court 
of the Additional Temporary Subordinate 
Judge, Guntur, in Original Suit No. 30 of 
1913. 

Messrs. T. R. Ramachandra Aiyar and 
T. Ramachandra Rao , for the Appellants. 

Messrs. V. Ramesam and P. Narayana 
Moorthy , for the Respondents. 

JUDGMENT,—Several questions were 
raised at the hearing of the appeal, but at the 
close of the arguments, there finally emerged 
for decision two substantial questions:— 

(1) Whether the suit was barred by the 
Statute of Limitations, and 

(2) whether the suit as brought was 
maintainable. 

The appellants challenged the findings of 
fact of the lower Court, hut as we agree 
with those findings, it is scarcely necessary 
to deal with the evidence in detail. The 
faots which are either admitted or proved 
may be shortly stated. One Mangayya 
and Chunduri Subbarayudu, the father of 
defendants Nos. 1 and 2 and the grand¬ 
father of defendants Nos. 3 to 6, had dealings 
with each other, which resulted in mutual 
accounts. There were three accounts, one 


for cash dealings, another for purchase and 
sale of goods on each other’s account, and 
a third called the Rice Mills Factory 
Account. The last account requires some 
explanation. Subbarayudu and others were 
working some rice mills in Bezwada in 

* &l • 

partnership, and Mangayya was a sub¬ 
partner with Subbarayudu in that concern. 
Moneys advanced by Mangayya to Sub¬ 
barayudu for the working of the rice mills 
were entered in the third account. In, 
December 1900, a sum of over Rs. 10,000 
was owing to Mangayya from Subbarayudu 
on No. 1 account, and it appears that he was 
pressing Subbarayudu for. payment of the 
sums due to him, but Subbarayudu instead 
of paying him appears to have a^ked 
Mangayya for money for the ..working 
expenses of the rice mills and proposed that 
Rs. 5,000, out of the amount^ which was 
owing to Mangayya on No. I account, 
should be transferred and debited to the 
ric9 mills account; the result of such 
transfer would be that the sum of 
Rs. 5,000, instead of being a personal debt 
of Subbarayudu, would become an item of 
account in the partnership between the two. 
Mangayya agreed to this and the necessary 
adjustments were made on January 11, 
1901but a • year later, either because 
Mangayya was not bound to contribute any 
suoh sum of Rs. -<6,000 for the working 
expenses of the rice mills * or for other 
reasons, the debit of Rs. 5,000 to the rice 
mills account was cancelled, and that sum 
was carried to a separate account to the 
debit of the first defendant, Lakshmi- 
narayana. That was on January 25, 1902. 
On the same day the credits and debits in 
No. 2 account were taken over to No. 1 
account and thereafter No. 2 account ceased 
to exist. That these adjustments were 
made with the consent of Subbarayudu is 
established by the evidence. Though the 
sum of Rs. 5,000 was debited in the name 
of Lakshminarayana, it was a debt owing by 
Subbarayudu and the joint family consisting 
of himself and his sons. Lakshminarayana 
does not say that it was a personal debt of 
his own. He had nothing to do with this 
adjustment and in fact he disclaims all 
knowledge of it. Mangayya died on 
November 24, 1903, and before his death 
on November 6, 1903, made his Will by which 
he appointed Subbarayudu, his debtor Krish- 
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nayya, his son-in-law, and another Sambayya 
executors-. He gave authority to his widow 

° Pt and becineathed f rds of the 
residue of h.s property to the boy to be adopted 

and the remaining ±rd to Sitamma. The 

legacies were payable, on the boy to be adopted 

attaining the age of majority. Sambayya, 
one of the executors, declined to act and 
Sutbarayudu and Krishnayya entered on 
their duties though probate was not taken 

Will "a ^ r0 , bate was necessary as the Hindu 
Wills Aet does not apply), and Subbarayudu 

took a leading part in the administration 
the estate. It appears, however, that 
the widow Sitamma was in actual cus¬ 
tody of the moneys belonging to Man- 
gay^as estate though Subbarayudu was 
■n the direction of affairs. Krishnayya, the 
other executor, was receiving salary from 

the estate and was looked upon as practically 
a servant. Sitamma was pressing Subbara- 
yudu to repay the sum of Rs. 5,000 and 
interest, but Subbarayudu declined to pay 
on the ground that the money was in his 
hands and he, as executor, was entitled to 
keep it. He also claimed to retain what 
may be found due to him on taking the 
accounts of the rice factory. There was 
practically no balanoe due either way on 

R°- 1 a ° 00nnt ' Sitamma, finding that 
Subbarayudu was not paying the debt due to 
her husband’s estate in spite of repeated 
demands, applied for a succession certificate 
aointly with Krishnayya to collect this 
debt and certain small debts due to her 
husband s estate from others, and in spite 
of opposition from Subbarayudu she and 
Krishnayya obtained a succession certificate 
on the 19th October 1905. The plaintiff 

was adopted by Sitamma on the 5th 
fonr T? 5 ’ a,,d Sul) karayudu died in June 

a ' ( Th /l P , r nf, nt Suit WRS instituted on 
ugust 21, 1911, by the adopted son who 

m still an infant against the defendants, the 

sons and grandsons of Subbarayudu, to 

recover the said sum of R s . 5,000 and 

interest. Neither Sitamma, nor Krishnayya 

he surging executor is a party to the suit, 

though both of them are named as the 
next friends of the minor plaintiff 
I., Hi. ...» ,l,e P 

tion for determinatmn is as to the nature 

of the right of the plaintiff in the estate 
of ilangayya and against the defendants, 
for on that would depend the Article of 


The “f 0 .", 7, ,PP "“ bl> “> «•' »». 

vested in his Mangay y a ™ his death 
vested in his executors Krishnayya and 

Subbarayudu under section i of the 

robate and Administration Aet. As the 

p aintiff does not repudiate the Will and 

or a joint Hindu family - according to the 

decisions of this Court, he could U have 

done so-he ,s not entitled to sue a debtor 
of the estate for the debt and the onlv 

7 9 Z W, '° I° Uld SUe are tbe executort 
If, however, the executors fail to do their 

duty and refuse or neglect to sue a 

egatee may sue the executors for ’his 

legacy in due oourse of administration and 

may join the debtor or his representatives 

t P - - an p c]a '“ Payment of the debt to 

m,;. mi b» t 7,,'“, ° b , 

n m of action the same Article of Limb 
tation would apply, and if the cause of 
action bad accrued, and time commenced 
to run during the lifetime of the testator 
■ t would continue to run, except in the 
case specially provided for by section 9 of 
lie Limitation Aot. [See So,u Ram v . Kan- 

Th (3 \ ] th6refnre ’ Sabbarayudu 

recover the d.U 

by limitation as the debt became due in 
January 1902 during the lifetime of .Mam 
gayya and the period of limitation for a 
suit to recover the debt is three years 
Ihe acknowledgments of liability referred 

O by the lower Court, even if they satisfy 

it utrr * 13 «»4 

jlnee years of the date of '"thTZit'^lt 
however, the debtor himself is one of the 

legal theory, the debt payabll hv"K *“ 
assumed to have been * , y , hlm 18 

himself and becomes part of t\ 

the deceased testator in his hands Ft ^ ® f 

*"*' V - ('D. -«tion'VTiIdia: 

Cl. n ioi! S 0 J,u.. Li»; 62 E u J02C 11 U J. 

(!) (1873) 8 Ch. App 73 42 ‘ 

T. 823; 21 tV. K. 828. ’ U J ' Ch - ^0; 29 L. 

( 3 ) J 9 Ind. Cas. 291-40 I a 7^ 

U A. L. J. 389; 13 M L V ' 605; 

\l C- L. J. 488,: 16 Ltt K ' N - 4 70« 

35 A. 'i'll (l>. c ) ‘ L. J. 131; 

« T.'i 1 H,7 Ch - ^ 75 U J - Cb - “H 94 L. T. 700 



[1917 


t>OS INDIAN OAtiiiii'. 

CBCNDDRU CBJNA V. NERALLA VENKATA SUBBA RAO. 


Trusts Act. This seems to be the case 
whether the executor proved the Will or not, 
provided he acted as executor, Wank ford v. 
Wank ford (o) and Applebee , In re; Leveson v. 
Beales (6). If, however, a person appointed 
an executor renounces the office or dies 
without having acted or obtaining probate, 
he will be in the position of a stranger 
debtor and an action to recover the debt 
■will be barred unless brought within the 
time limited for an action to recover a debt 
[ingle v. Bichards (7)J. As one executor is 
as much entitled to be in possession of 
the assets of the testator and expend it 
in due course of administration as his co- 
executor, there can ordinarily be no suit 
against him by the co-executor to pay over 
the assets to him [Beall v Hilliary (8)]; 
but on the death of one of two executors, 
the powers of the office are vested in the 
survivor, and he then may have a right to 
claim the assets from the representatives 
of the deceased executor. Also a creditor 
or a general legatee may for the purpose 
of recovering his debt or his legacy bring 
a suit for administration and in that suit 
claim an account from the representa¬ 
tives of the deceased executor and payment 
of whatever is found due. Now that Sub- 
barayudu himself was an executor, the co¬ 
executor Krishnayya could not bring an 
action at law to recover the debt due from 
Subbarayndu but can, if at all, only sue 
for administration to secure the payment 
of the debt due to the estate. In such an 
action, it may not be necessary to join as 
parties persons beneficially interested in 
the estate: but the decree in such a suit 
would not be for payment of the debt as a 
debt but would be for an account of the 
moneys belonging to the testator’s estate in 
the bauds of an executor. See Peak-) v. 
Ledger (9), for form of decree the same case 
reported in 4 De G. Sc Smole page 137. But 
Krishi ayya was not bound to bring suoh a suit 


(5) 1 Salk. 299; 91 E. R. 265. 

(6) (1891) 3 Ch. 422; 60 L J. Ch. 793; 65 L. T. 406; 
40 W. R. 90. 

(7) (I860) 28 Bear. 366 at p. 368; 6 Jur. (n. s.) 
1178; 8 W. R. 697; 54 E. R. 406, 3 L. T. 46; 126 R. 
R. 172. 

(8) 54 Am. Dec. 6 49; 1 Maryland 186. 

(9) (1850) 8 Hare 313; 4 De G. & Sm. 137; G4 E. 
R. 769; 68 E. R. 380. 


so long at any rate as Subbarayndu was 
alive and the plaintiff cannot be prejudiced 
by any inaction on the part of Krishnayya 
[See Pardoe i In re; McLavghlin v. Penny (10) ]. 

The plaintiff in this case is only a legatee 
and does not represent the estate and has 
no direct claim against any debtor to the 
estate His only right under the Will is 
to recover as legatee his share of the 
residue which was bequeathed to him from 
the executors and if the executors had died 
possessed of property belonging to the tes¬ 
tator, to recover the same from their repre¬ 
sentatives; for there can carcely be any 
doubt that the defendants, as representatives 
of their father Subbarayudu, would be bound 
to pay to the estate of Mangayya any assets 
which remained in the hands of Subbara¬ 
yudu. As the debt due to Mangayya by 
Subbaraycdu became assets in his hands on 
his appointment as executor, the plaintiff 
is entitled to two-thirds of the money which 
remained in the hands of Subbarayudu at 
the time of his death and the defendants 
are liable to pay that sum to the plaintiffs. 
It is not said that any debts or other lega¬ 
cies remain to be paid and any further 
administration of the estate, except dividing 
the residue between the plaintiff and Sitam- 
ma, is not necessary. The plaintiff’s right 
then is to recover a legacy, and even if he 
were an adult, his suit would not be barred, 
as he has under Article 123 12 years from 
the time when he becomes entitled to re- 
caive it. Rajamannar v. Venkatakrishnayya 
(11), Johnsi n, In re; Sly v. Blah* (12) and 
Dan's, In re; Evans v. Moore (13). But 
whatever Article of Limitation applies, as 
the cause of action accrued to the plaintiff 
for the first time after the death of Man¬ 
gayya, and as he is still an infant, his right of 
action could not be barred. 

The next question is whether the plaint is 
so framed as to give the plaintiff the relief he 
is entitled to. The claim made in the plaint 
as it now stands is undoubtedly a legal 
claim to recover a debt due to the estate 

(10) (1906) 1 Ch. 265; 75 L. J. Ch. 161; 94 L. T. 
88; 54 W. R. 210. 

(11) 25 M. 361; 12 M. L. J. 193. 

(12) (1885) 29Ch. D. 961; 52 L. T. 682; 33 W. R- 
502. 

(13) (1891) 3 Ch. 119; 61 L. J. Ch. 85; 65 L. T. 128; 
39 W. R. 627. 
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a* if the plaintiff ia the present owner and 
representative of the estate, and the lower 
Court has given a decree to the plaintiff 
for the whole amount sued for on that basis, 
that as has already been stated, is not his 

iu 1 Can scarcel y be any doubt 

that the plaintiff and his advisers have 

managed to go wrong as often as they can, 
and although the plaint was allowed to 
be amended in the lower Court, it is obvi¬ 
ously still defective. At the close of the 
arguments in the appeal, the plaintiff ap- 
p.ied for permission to further amend the 
plaint in accordance with his actual rights 
in the estate of his adoptive father and 
subsequent 1 ? filed a petition for that purpose. 

* bis application is opposed by the appellants 
and the question is whether we should allow 
it now. The plaint contains all the necessary 
allegations to give the plaintiff the relief to 
which he is entitled, though there is no 
speoifio prayer for administration, either 
general or limited, and the claim is not 
made as for the recovery of a legacy, 
it is to make the plaint regular, 
by claiming proper reliefs, and to cure tho 
defect as regards parties that the application 
to amend the plaint has been made in this 
Court. Inasmuch as the plaintiff is still an 
in ant, and as hii claim is certainly not 
barred, to avoid father litigation and ex 

pense, we think we should allow the amend¬ 
ment now asked for, if we can do so without 
prejudice to any vested rights of the defend- 
ants. Inasmuch as the rest of the pro- 
parties belonging to Mangayya’s estate except 
the sum due from Chunduru Subbarayudu 
is said to be now in the possession of Sitam- 
ma as guardian of the minor plaintiff and 
inasmuch as both Sitamma and Krishnayya 
agree to account to the minor for his share 
of the residue of tho testators’s estate and 
to be bound by all the proceedings which 
had hitherto been taken in this suit, there 
is no need to pass a decree for general ad¬ 
ministration or to send the case back for 
taking general accounts. In the view we 
have taken, namely, that the claim of the 
plaintiff is not a legal claim to recover a 
debt, but only a right to recover his share 
of the residue, Subarrayudu and his repre- 
sentatives would be entitled to claim, if they 
so desired, an enquiry as to whether Sub- 
harayudn during his lifetime made any 
payments or was entitled to retain any sum 
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as executor out of the funds which were 
in his hands. No suggestion was made in 
the course of the trial in the lower Court 
that any disbursements were made or ex¬ 
penses incurred by Subbarayudu as executor 
of the estate of Mangayya, but it was said 
that if the account of th* rice factory part 
nership is adjusted, it will be found that 
Mangayya’s estate was indebted to Subba- 
rayudu. If the defendants insist on an 

equiry they are entitled to it. As we can 
direct this enquiry in this suit, 

the amendment should, we think, be 
allowed and to obviate any possible objection 
as to want of parties, we also order Krish¬ 
nayya the surviving executor and Sitamma, 
the other residuary legatep, to be added 
as defendants, reserving, however, the right 
of the plain!iff to an account of and pay¬ 
ment of bis share of the residue in their 
hands. 

As the plaintiff is only entitled to jrds 
of the amount, the decree of the lower 
Court directing the payment of the whole 
sum to the plaintiff cannot stand. Further 
the residue is not payable till the infant 
plaintiff attains the ago of majority. As 
the legacy is payable according to the 
terms of the Will on the plaintiff attain¬ 
ing majority, it is clear that Sitamma’.s claim 
to her legacy is also not barred. In these cir¬ 
cumstances it is unnecessary to drive Sitamma 
to a separate suit to recover her share of the 
legacy. The proper order then to make in 

view of the rights of the parties is an order 
directing defendants Nos. 1 tc 6 to pay into 
Court, out of the joint family property in their 
hands, the sum for which on taking accounts 
they are found liable and directing its 
investment when paid under the directions 
of the Court. For out of the invested 
funds the plaintiff should he paid his share, 
namely jrds, and Sitamma the remaining Jrd’ 
when plaintiff attains the age of majority,’ 
liberty to be reserved to apply forthispurpose’ 
There is one other question in the case, 
viz., as the debt due to Mangayya from 
Chunduri Subbarayudu became assets in 
the hands of Subbarayudu on the death of 
Mangayya, whether he was bound to pay in¬ 
terest thereon according to the rate stipulated 
in the contract between the parties or whether 
afler that date he was to be treated as 
executor with the money of his testator- 
in his hands for which he has not accounted 
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and whether he was chargeable with any 
interest. It is clear that the moneys of 
Mangayya which were in the hands of 
executors could have been invested and 
lent out for interest, and as it is not proved 
that they could have been lent out at any 
particular rate, we think 6 per cent, inter¬ 
est from the date of the death of the 
testator on the sum then due till date 
of payment should be charged. There will 
be no costs in this Court. The costs of 
the lower Court will be provided for in the 
final decree to be passed on taking accounts. 

There will be a preliminary decree for 
accounts and inquiries in this Court. 

Appeal allowed ; Decree modified . 

Y.R.P. 


CALCUTTA HIGH COURT. 

Role Nisi No. 471 op 1917. 

July 4, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 

BALAKESHWARI DABI —Petitioner 

versus 

JANANANDA BANERJEE— 
Opposite Party. 

Civil Procedure Code (Act V of 1908J, s. 132, 
eub-s. 1—Pardanashin lady, appearing in Court to 
institute criminal complaint , whether loses exemption 
from personal appearance in Civil Court. 

A pardanashin lady, who according to the customs 
and manners of the country ought not to be com¬ 
pelled to appear in public, does not cease to be 
exempt from personal appearance in Court under 
sub-section (l) of section 132, Civil Procedure Code, 
in consequence of her appearing on a previous 
occasion in a Criminal Court for the purpose of 
instituting a complaint, [p. 611, col. 1.] 

Rule against the order of the Sub-Judge, 
second Court, Burdwan, in Miscellaneous 

Case No. 25 of 1917. 

FACTS appear from the judgment 

Babu Biraj Mohan Mozumdar (with him Babu 
Ajendra Nath Dutt) , for the Petitioner.—The 
refusal by the learned Subordinate Judge to 
order the issue of a commission for the 
examination of the lady is clearly erroneous. 
She is a pardanashin lady and as such she is 
entitled to be examined on commission. 
Under section 132, sub section (1), Civil 
Procedure Code, she ought not to be com¬ 


pelled to appear in public and is exempt from 
personal appearance in Court. The mere 
fact that on a certain occasion in a criminal 
case she appeared before the Criminal Court 
cannot forfeit her right under section 132, 
sub-section (l),of the Civil Procedure Code. 
The section is clear and unmistakeable. 
The opposite party does not dispute the fact 
that the petitioner is really a pardanashin 
lady. She cannot have forfeited her right to 
claim exemption by reason of ber appearance 
in the Criminal Court. The principles to be 
observed in cases like this were clearly laid 
down in Chamatkar Mohiney Dahee v. Mohesh 
Ghunder Base (1) and Mohesh Ghunder Addy 
v. Manick Lall Addy (2). In the Cri¬ 
minal Court the lady appeared voluntarily, 
and that is no reason why in the present 
oase she should be compelled by the learned 
Subordinate Judge to appear in person. 
A pardanashin lady is entitled to be examined 
on commission. Refers to In the matter of 
Hurro Soondery Ghowdhrain (3), Hem Goomaree 
Dassee v. Queen-Empress (4). 

Dr. Jadunath Kanjilal , for the Opposite 
Party, opposed and contended that a parda¬ 
nashin lady was not entitled as of right to be 
exempt from personal attendance in Court. 

JUDGMENT.—We are invited in this 
Rule to set aside an order, whereby the Sub¬ 
ordinate Judge has refused an application for 
the issue of a commission for the examination 
of the petitioner, who is a pardanashin lady. 
The petitioner moved the Court below to 
institute proceedings under the Legal Prac¬ 
titioners Act against the opposite party, who 
is alleged to have acted as her Pleader. On 
the 6th June last, she applied to be examined 
on commission in support of her allegations. 
The application was opposed on the ground 
that as the applicant had appeared before 
the Criminal Court on the 2nd June to in¬ 
stitute a complaint against one Bhakta Das, 
she should appear before the Subordinate 
Judge and be examined in Court. The 
Subordinate Judge thereupon refused the 
application. In our opinion the order cannot 
possibly be supported. 

(1) 26 C. 65 In; 3 C. W. N. 750; 13 Ind. Dec. (n. a.) 
1018. 

(2) 26 C. 650; 3 C. W. N. 751; 13 Ind. Dec. (n. s.) 
1017. 

(3) 4 C. 20; 3 C. L. R. 93; 2 Ind. Dec. (n. s.) 14. 

(4) 24 C. 551; 1 C. W. N. 333; 12 Ind. Deo. (n. 3.) 
1036. 
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Section 132, sub-seotion 0), of the Civil 

Procedure Code, 1908, provides that 

W J°’ a0eordiD g to the customs and 
° f tbe COnntry > oa Sht not to be com- 

frnm aPP T ' n PUbI, ’°’ Sha11 be ex empt 

from personal appearance in Court. It is 

not disputed that the petitioner is a parda - 

nashtr, Hindu lady, and, according to the 

customs and manners of the country, ought 

not to be compelled to appear in publfc. The 

consequently arises, whether she has 

suh l f tbe n ex r Pti ° n 8he e "j° ys under 

tS’fn t tl" I 1 ! , SeCtl ° n 132 ’ by r6aS0n of 

ie fact that she has appeared in a Criminal 

nXJ t0 ‘ n8 ‘ ltate a complaint; on that 
oooa Slon> the Court-room was cleared and she 

„n a l eXami ^ d ' n Camera ■ In our opinion, the 
question should be answered in the negative, 

n accordance with the principles explained by 

„ C0Ur >" tbe cases of Chamathar Mohiuey 
Dab ee y. Mohesh Chunder Bose (1) and Mohesh 

earbe / Marllck L *UAddy (2). In the 

arl.er of the two cases, Mr. Justice Trevelyan 

carTn f ‘ hat u h6 8h ° Uld be exceedingly 
areful before he forced into the public gaze 

OuSM 0 ^ ! h ° Ugh She might have S° ne 

outside the parda once, either by way of 

experiment or otherwise. In the second 

case, M r . Justice Stanley ordered a com- 
mission to issue although it was established 

an ? . a ^ y * ia( * 011 a previous occasion 

insi'rf ^ H1 ^ 0art and was examined seated 
T,fj de , a Palanquin. The Subordinate 
Judge has overlooked the obvious distinction 
between the voluntary and the compulsory 
ppearance of a pardanashin lady in Court 
to be examined as a witness. No doubt a 

moioHT lady , may 00mpletely alter her 

s^tnf f ‘ f !’ and ° eaSe t0 be included in the 
statutory description of a woman who 

oountrl" 8 ‘“nr 6 0U8toms and manners of the' 

oa ^bt not to be compelled to appear 

7" 1 *ki. 

claim, a, „f 

section a n y / Xemption formulated in 
Sr H I ut lf 8he is ' in fact, a parda. 

whin lady s h e , 8 not deprived of the 

have ^ protectloI1 > merely because she may 
have previously appeared in public. It is 

invest, e K °ate Sary i f0r ° Ur PreSent pur P H8e to 
in this r ‘ exhaustively the law applicable 
■n th,., respect to criminal cases; but, as the 

of the voTunt 86 haS r6lied upo “ tbe ‘act 
in a Cri * a .‘ y appeara nce of the petitioner 

a Criminal Court, to her detriment, we 
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may point out that, as regards criminal 
oases, there has perhaps been a slight diver- 
gence of judicial opinion on the question of 
the examination of pardanashin ladies on 
commission. In this Court, it has been 
sometimes maintained [in the matter of 
Hano Soondery Chowdhrain (3). In re Din 

anm Debt (o), Abhoyeswari v. Kishori Mohan 
anerjee ^\Bem Coomares Dassee v. Queen- 
Empress (4)] that she is entitled to be 
examined on commission. In Allahabad, on 
the other hand [in the matter of the petition 
of Fand.un.mssa (7), /» the matter of the 
petition of Basant Bibi (8)], it has been said 
that a pardanashin lady is not entitled as of 
right to be exempt from personal attendance 
in Court although, as a matter of prudence, 
slie should not be compelled to appear But 
whatever may be the exact rule of procedure 
applicable to criminal cases, the true soope 
of seotion 132 of the Civil Procedure Code 
IS not open to serious discussion. We are 
consequently, of opinion that in the present 
case the application by the lady to be 
examined on commission should not have been 
opposed in the Court below or in this Court, 
and we cannot but express our surprise that 
a person in the position of the opposite party 
should have thought it proper to take up and 
maintain such an attitude. 

The result is that this Rule is made abso- 
lute. We direct that a commission do issue 
for the examination of the petitioner in 
accordance with law. As the Rule has been 
opposed, the petitioner will have her costs 

in this Court. We assoss the hearing fee at 

two gold mohurs. 

(r\ tc n T I . r }^ e ma ^ e absolute. 

(•->) lo G. 77o; 7 Ind. Doc. (n. s.) 1100. 

(0) 23 Ind. Gas. 700; 42 C. 1<J ; 18 C. W. N. 1020- 15 
Cr. L. J. 348. * 

109 7) 5 A ' ° 2: A ' W ' N ' (1882) 184; 3 Ind - Dec. (n. e.) 
(n.'bJ 79/' ° 9i A ' W ' N ' ° 88U) 202; 6 Ind. Dec. 
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NARAYANAN NAfc I’-UDRlPAD t*. TaW'EER J. MEGAJ1 3E1T, 


M A UR AS HIGH COURT. 

Letters Patent Appeal No. 78 of 1916. 

May 2, 1917. 

Present :—Justice Sir William Ayling, Kt., 
and Mr. Justice Sesliagiri Aiyar. 

A. K.T. K M. NARAYANAN NAMBUDRI* 

PAD—Petitioner—Appellant 


versus 

TAWKER J. MEGAJI SUIT and others— 

Counter-Petitioners—Respondents. 

Civil Procedure Code (Act l of 1908J, 63 Attach¬ 

ment of property by superior Court Subsequent 
attachment a ml sale by inferior Court— Sale, ichethci 

invalid. " . 

A subsequent attachment and sale by an inferioi 
Court of immoveable property already attached in 
execution of a decree of a superior Court is not 
necessarily illegal and made without jurisdiction, [p. 

613, col. f.] 

Gopi Chand Bolhra v. Kasiniunncssa Khatun, 34 G. 
836; 6 C. L. J. 130, dissented from. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Srinivasa Aiyangar, dated the 11th January 
1916, reported as 32 Ind. Cas. 927, in Civil 
Revision Petition No. .64 • of 1914, praying 
the High Court Id ' revise .tbe order of the 
District Court, South Malabar, dated the 9th 
September 1913, in Civil Miscellaneous 
Appeal No. 17 of 1913 (preferred against 
the order of the Court of the District Munsif 
of Manjeri, in Civil Miscellaneous Petition 

No. 2293 of 1912). 


Mr. T, R. Ramaehanlra Aiyar , for the Ap¬ 
pellant. 

Mr. K. P. M. Menon , for the Respondents. 

This Letters Patent Appeal coming on 
for hearing on the 30th November and 
the 1st December 1916, the Court delivered 

following 

JUDGMENT.—The observations of the 
learned Judge that the purchaser in this 
case (3rd respondent) had no notice of the 
attachment by the Court of the Subordinate 
Judge appears to have been made in¬ 
advertently and is not based on any finding 
that we can discover in the judgments of 
either of the lower Courts. 


We must call for finding on this issue, 
Was 3rd respondent at the time of his 
purchase at Court auction aware • of 
the existence of an attachment of the Court of 
the Subordinate Judge on the property sold? 

The District Judge will take evidence 
on this point and return a finding in two 


months. Seven days will be allowed for 
filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of South Malabar submitted the following 

FINDING.—The High Court has called 
for a finding on the issue was the 3rd 
respondent (3rd counter-petitioner) at the 
time of his purchase at Court auction 
aware of the existence of an attachment 
of the Court of the Subordinate Judge of 

Calicut on the property sold 

2. The 1st witness for the petitioner 

proves Exhibit F, the affidavit sworn to by 
Valiyapeediyakfcal Ahammad, in which he 
admits that he bought the property at 
Court sale benaini for Ahammadkutti. 
The 2nd witness for the petitioner swears 
that Naliya Peediyakkal Ahammad (3rd 
counter petitioner) is the agent of Aham¬ 
madkutti. The 3rd counter-petitioner goes 
into the box on his side and says that 
the shares of Kalluvettikuzhiyil Aham¬ 
madkutti were bought with his money, 
but he did not attend the sale, and the 
money was paid back to him the next 
day. Apparentlj r he made in the defence 
statement in connexion with Miscellaneous 

Petition No. 2293 of 19.2 (Exhibit G) 

an entirely contradictory statement, wherein 
he says that he bought the property with 
his own money and for himself. V aliya- 
peediyakkal Ahammad is, therefore, a man on 
whose word no reliauce can be placed, 
and if 1 were not merely recording a 
finding to the superior Court, I should 
have to consider the advisability of order¬ 
ing his prosecution under section 476, Code 
of Civil Procedure, for his contradictory 
written statement and affidavit I accept 
the evidence of the petitioner’s 2nd witness 
that Ahammad is the agent of Ahammadkutti 
and I think that it is probable that the 
affidavit contains a correct account that 
Ahammad bought the property benami for 
his principal. 

3. In these circumstances I think that 
it is safe to presume that the 3rd respondent 
at the time of his purchase at Court auction 
was aware of the existence of the attaehmen 
of the Court of the Subordinate Judge on 
the property sold. He was no stranger 
to Ahammadkutti and l have no doub 
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that they have discussed the matter between 
themselves. 

4. Accordingly I find in the affirmative 
on the issue. 


This Letters Patent Appeal coming on 
for final hearing on the 30th April 1917 
and this day, after the return of the 
finding of the lower Appellate Court upon 
the issue referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—The property in dispute 
was attached by the Court of the Sub¬ 
ordinate Judge of Calicut. While the 
attachment was subsisting, the District 
Munsif of Manjeri in execution of a decree 
of the Court of the Principal District 
Munsif attached the same property and 
brought it to sale. The respondent was the 
purchaser. An application was made by the 
Subordinate Judge’s Court decree-holder to 
set aside the sale. The Courts below upheld 
the sale. In this Court, Mr. Justice Sri¬ 
nivasa Aiyangar took the same view. Hence 
the Letters Patent Appeal. 

We think that the language of the second 
clause of section 63 of the Code of Civil 
Procedure, 1108, leaves no room for doubt 
that the Legislature intended to hold that 
the sale is valid. 

Before the Act of 190S the decisions were 
to this effect. It was held in Calcutta 
\_Gopi Chand Bit hr a v. Kasiinurweisi Khatun 
(1)] that the sale held in contravention of 
the provisions of section 285 of Act XIV of 
18?2 was not a nullity, liar Prasad v. Jagan 
Lai (2) took the opposite view. In Kunhayan v. 
Ithukutli (3) and in Abdul Karim v. Thakonlas 
Tribhovandas (4) an intermediate view was 
taken to the effect that if the purchaser took 
the property with knowledge that an attach¬ 
ment by a superior Court was subsisting, 
his sale should beset aside, in this state 
of the authorities the Legislature has said, 

nothing in this section shall invalidate 
any proceeding taken by a Court executing 
one of such decrees.” In our opinion, this 
language is intended to give legislative 
sanction to the view taken in Calcutta. 
Of course, if any question of fraud arises, 
the piotection would be of no avail. In 

(1) 34 C. 830; 0 C. L. J. 130. 

(2) 27 A. 56; A. W. N. <1904) 161. 

(3) 22 M 295; 9 M. L. J. ); 8 Ind. Dec. (x. sD 210. 

(4) 22 H. 88; U Inch Dec. (x. r.) 640. 


the absence of fraud each decree-holder is 
entitled to proceed with the execution of 
his decree. The Legislature has enacted 
for the convenience of the various decree- 
holders that the Court which shall deal 
with the assets shall be the superior Court. 
It is clear that the other Court has also 
jurisdiction to carry into effect proceedings 
in execution of its own decrees. Conse¬ 
quently, the direction for investing 
the superior Court with power to distribute 
the assets seems to lie directory and not 
mandatory. In this view, the proceedings 
of the inferior Court should not be regarded 
as illegal and without jurisdiction. 

We must, therefore, hold, that the sale 
to the respondent was not invalid and 
that the Courts below were right. We 
affirm the decision of the learned Judge 
and dismiss the appeal with costs. 

- , Appeal dismissed. 


v. n. p. 



* p 

ALLAHABAD HfGTfygpURT. 
Second CivinOLflui^fpNo. 60 ok 1916, 

July lo, r916 

Present ;—Mr. Justice Walsh, and 
Mr. Justice Sunder Lai. 

PUTTU MAL AND ANOTHER — D£KENDANTS 

Appellants 


versus 

BHARAT iNDU and others—Plaintiffs — 

Respondents. 

Village sites, ownership of — Zemindars, rights of — 
Tenants allowed to use la ml, effect of—Temporary user 
—Ad verse possession. 

In ordinary agricultural villages zemindars are 
owners of the entire village land, but as the village 
develops and becomes bigger it is possible that 
the holders of land in the village may obtain pro. 
prietary rights either by grant from the zemindars 
or by adverse possession. The mere fact that a 
village has become big enough to be called a town 
does not by itself affect or alter the zemindars' 
rights, but it is by the process of transfer, grant or 
adverse possession that the various owners acquire 
their rights, fp. 614, cols. I & 2.] 

A zemindar very often does allow tenants to use 
the land in his village in many ways beneficial to 
the tenants lmt which are not injurious to him. 
They ure mere acts of grace and favour, and cannot 
by themselves be regarded as acts indicating adverse 
possession, [p. 614, col 2.] 

Where a zemindar allows the occupants of shops 
in the village to use the land in front of the shops, 
the user does rot confer any lights on the owners 
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of the sliops, nor does it, constitute a case of adverse 
possession, [p. 614, col. 2.] 

Framji Curseiji v. Ooculdas Madhowji , 16 B, 338; 8 
Tnd. Doc. (n. s.) 703, relied upon. 

Second appeal from a decree of the Addi¬ 
tional Judge, Farrukhabad at Fatehgarh, 
dated the 30th of November 1915, reversing 
that of the Munsif, Fatehgarh, dated the 
28th February 1914. 

The Hon’ble Mr. B. E. O'Conor and 
Mr. Nehal Chanel , for the Appellants. 

The Hon’ble Dr. Surendro Nath Sen , for the 
Respondents. 

JUDGMENT.—This suit relates to certain 
land in Kamalganj. The plaintiffs are the 
zemindars of the village. Nanhe and Balli 
bhatiaras or inn-keepers are residents of the 
village, who are occupants or owners of cer¬ 
tain shops or buildings in the sarai. The 
dispute does not relate to the shops or build¬ 
ings but to plots of open land and land 
covered by a chabutara, which have been 
recently sold and which the other defendants 
now intend to build, upon. The plaintiffs’ 
case is that they are the zemindars of the 
village, that as such they are the owners of 
the land, that the defendants do not own the 
land in dispute, that they have no right to 
sell and that the transferees have no right to 
build upon the land without the plaintiffs’ 
consent. The Court of first instance dismiss¬ 
ed the suit. The learned Judge in appeal 
has decreed it. The question is whether the 
findings at which that Court has arrived can 
be disturbed by us. 

There was previously a suit about lands in 
this very village which is reported as Incha 
Bam v. Bande Ali Khan (1). That case did 
not decide that Kamalganj was an agricultural 
village. But at one time or other there can be 
no doubt that it was an agricultural village. 
What in that case was held to be the result of 
the finding was that 'Kamalganj was once an 
agricultural village and is still inhabited by 
a number of agriculturists.” The Court be¬ 
low after a consideration of the whole evi¬ 
dence has arrived at the conclusion that the 
zemindars are in possession of the site in 
dispute and the defendants have failed to 
prove their adverse possession for more than 
twenty years. In ordinary agricultural villages 
zemindars are owners of the entire village 
land, but as the village develops and be¬ 
comes bigger, it is possible that the holders 

(1)11 Ind. Cas. 62; 8 A. L. J. 877; 33 A. 757. 


of land in the village may obtain proprietary 
rights either by grant from the zemindars or 
by adverse possession. The mere fact that 
a village has become big enough to be 
called a town does not by itself affect or alter 
the zemindars' rights, but it is by the process 
of transfer, grant or adverse possession that 
the various owners acquire their rights. The 
question in this case is whether, so far as 
the land in dispute is concerned, the defend¬ 
ants have acquired any rights. They may 
be owners of the land covered by their shops 
or houses. That is not a point of controversy 
before us. The question is whether they are 
owners of the lands adjacent to and near 
their houses which are now in suit. No 
grant or transfer by the zemindars is proved 
in this case and the only way in which the 
defendants can acquire ownership is by 
adverse possession. The Court below after 
a careful consideration of the entire evidence 
has held that no adverse possession has been 
proved. A zemindar very often does allow 
tenants to use the land in his village in 
many ways beneScial to the tenants but which 
are not injurious to him. They are mere 
acts of grace and favour. And if these acts 
by themselves are to be regarded as acts 
indicating adverse possession, there can be no 
doubt that the zemindars will soon 
think of putting an end to all such acts 
of grace and favour. As has been said 
by Lord Justice Bowen in Blount v. 
Layard (2), “Nothing worse can happen in 
a free country than to force people to 
be churlish about their rights for fear that 
their indulgence may be abused, and to 
drive them to prevent the enjoyment of 
things which, although they are matters of 
private property, naturally give pleasure 
to many persons besides the owners, 
under the fear that their good nature 
may be misunderstood”. It may be that 
in this case the zemindars allowed 
the occupants of shops and the sarai to 
use the land in front, but that alone can¬ 
not confer any rights on the owners of the 
shops nor constitute a case of adverse posses¬ 
sion's held by the Bombay High Court in 

Framji Cursetji v. Goculdas Madhowji( 3) The 
finding'of the lower Court, therefore, seems to 
be conclusive in the case. Dr. Surendro Nath 

(2) (1891) 2 Ch. 681?? at p. 691 >?. 

(3) 16 B. 338; 8 lnd. Dec. (n. s.) 703. 
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however, has urged that his client produced 
a number of sale-deeds and other documents 
of transfer, which tho Court below has held 
to be not legally proved and which accord¬ 
ing to the view taken by that Court did not 
affect the question in the case. Many of 
these deeds of transfer are more than thirty 
years old and if produced from proper 
custody might be admitted without proof 
under section 90 of the Evidence Act. From 
some of the documents laid before us it 
would appear that they deal only with the 
land covered by the house or shop and 
do not deal with the land near or adjacent 
to it as in this case. They would, there¬ 
fore, not affect the question in issue in this 
case. We think that the appeal is concluded 
by the findings of fact of the Court below, 
which we in second appeal have no power 
to set aside. The appeal is dismissed with 
costs, which in this Court will include Coun¬ 
sel’s fee on the higher scale. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 516 

of 1915. 

May 30, 1917. 

Present:— Mr. Justice N. R. Chatterjea and 

Mr. Justice Smither. 

Kumar NR1PENDRANATH ROY, minor, 

BY HIS NEXT FRIEND 

SARADA CHARAN MOZUMDAR— 
Plaintiff—Appellant 
versus 

Kumar BiRENDRANATH ROY and 

others—Defendants—Respondents. 

Civil Procedure Code (Act V of 19082» O. I, r. 9, 0. 
II r. 5, 0. VI, r. 17 —Suit against executois as such 
and persomdly, whether maintainable—Xon-joinder or 
misjoinder of parties, dismissal of suit for—Amendment 
of plaint — 'Estate,' meaning of. 

A suit for recovery of an estate, on declaration of 
plaintiff’s title thereto as a shebait or in the alterna¬ 
tive (if the property is found not to be debutter ) as 
owner by right of inheritance to his deceased adop¬ 
tive father, against the defendants in their personal 
capacity, was dismissed on the ground that as tho 
defendants were in possession in their capacity as 
executors under the Will of a testator, they could 
not be sued in their personal capacity: 

Held, (1) that inasmuch as the testator obtained 
possession of the estate and held it until his death 
and under his Will it vested on his death, in his 
executors, and inasmuch as the plaintiff averred 


that tho executorship of tho defendants ceasod after 
his adoption, the Trial Court ought to have allowed 
the plaintiff an opportunity to amend the plaint 
by suing tho defendants both as executors and in 
their personal capacity, instead of dismissing the 
suit on the ground of misjoinder or non-joinder of 
parties; [p. 624, col. 1 ] 

(2) that as the alternative claims of the plaintiff 
arose out of the same transaction, tho plaintiff 
could maintain the suit as a shebait or in the alterna¬ 
tive in his own right as owner, [p. 625, col. 2; p. 52**, 
col. 1.] 

The word “estate” in Order II, rule 5, means not 
only the “estate” rightly and properly held by execu- 
tors, but also tho “estate” in its physical sense, so 
that a claim against the executor as such can be 
joined with a claim against him personally, when 
both the claims arise in reference to the same estate, 
[p. 624, col. 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Rajshahi, dated the 8th Septem¬ 
ber 1915. 

FACTS appear from the judgment and 
following extract from the judgment of the 
lo.Aer Court:— 

It is asserted that all the properties in 
suit are strictly debutler, but at the same time 
it is prayed that if according to evidence 
and the finding of the Court the whole 
or any part of the properties are held to 
he secular, the plaintiff he still held entitled 
to get the \ th share in them as an heir 
by virtue of his personal right as opposed 
to his shebait right. The principal defend¬ 
ants prevented the plaintiff from possessing 
the properties of schedule I other than 
those described in schedule II of the plaint 
and hence a cause of action arose on the 
day of adoption, viz., the 23rd Aghrayan 

1316 B. S. 

All the defendants have raised the same 
principal pleas so far as issues Nos. 1 and 
3 are concerned. They are these: The 
defendants Nos. 2 to 6 are the executors 
to the Will left by Raja Jogendra Nath 
Roy. They have no personal concern with 
the disputed properties. The defendants 
Nos. 2 to 5 alone have been managing and 
have been in possession of the properties in 
their character as executors. 

The suit is defective for misjoinder of 
causes of action. The plaintiff should have 
alleged in the plaint which properties be¬ 
longed to which of the family idols and 
separate suits should have been brought on 
behalf of such individual idols. The suit 
is defective in form in that the plaintiff 
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has not described himself as a sliebait in 
the cause title. In one and the same suit 
the plaintiff should not have prayed for the 
declaration of his personal maliki right and 
his right as a shebait of idols. 

Raja Jogendra was in exclusive posses¬ 
sion of the disputed properties from Aghrayan 
1282 as an absolute owner against the 
defendant No. S Rani Basanta Kumari, 
and for the matter of that against the 
whole world and was in such possession 
up to the date of his death, viz., 1st Bhadra 
1308. He left a Will dated the 29th 
Baisak 1307 and left behind him his 
grandson, defendant No. 1, as the only heir 
of his moveable and immoveable properties. 
The allegations of paragraph 9 of the plaint 
are not true. It is not a fact that the 
defendants Nos. 2 to 6 possessed the dis¬ 
puted properties in their individual capacity 
on behalf of, or jointly with the defendant 
No. 1. The executors of the estate of late 
Raja Jogendra have alone been in posses¬ 
sion of the disputed properties as such 
since the death of the testator, and so the suit 
is defective for non-joinder of parties as 
they have not been brought in on the record 
as party defendants and persons other than 
the said executors have been added as princi¬ 
pal defendants. 

Findings. 

Issues Ncs. 1 end 3.—The plaintiff claims 
to have his slebait right established in the 
disputed properties. It is alleged that the 
properties are absolutely debutter and belong to 
the idols of the Natore Raj family of the 
younger blanch commonly called the Chhoto 
Taraf. According to the defendants the 
plaintiff should have described himself as 
such a shebait but he has not actually 
done so in the cause title. The learned 
Pleader of the defendants ipferred me to 
some English text books and cases in sup¬ 
port cf his contention on the point. Odgers 
on Procedure, Pleading and Practice, page 
1, pio\ ides: 1 that if the plaintiff is suing, or 
if any of the defendants is sued in a 
representative character (e. g., as trustee in 
a bankruptcy, eras an executor cf a Will), 
the fact must be stated in the title or heading 
of the statement of claim, as wtll as in the 
wi it.” 

Law Reports, Chancery Division, Vol. I, 
IfcS6, ti.8, refers to a case whioh 


holds that “if a writ in a creditor’s aotion 
for the administration of real and personal 
estate does not show that the plaintiff is 
suing on behalf of all the other creditors 
of the deceased, this fact ought to appear 
in the title of the statement of claim, and 
not merely in the body thereof”. North 
Justice says in that case: “l give leave to 
amend the statement by adding to the title 
a statement that the plaintiff is suing on 
behalf of all the other creditors.” 

The cases reported as Jagadindra N<-th 
Boy v. Hemanta Kumari Debi (1), Babajirao v. 
Laxmandus (2) and Kartick Chandra v. Ashutosh 
I)hara (3) have also been cited to show 
that in a suit like the present one the 
plaintiff prosecutes not in his personal 
character but in his capacity as shebait. 
That being the case, the defendants argue 
that all the other shebaits who are joint 
tenants should have been added as parties 
to represent the idols, who are judicial 
persons and on whose behalf and to protect 
whose properties the present suit has been 
brought. To support the above proposition 
the defendants cited the cases reported as 
Bojendronath Dutt v. Shaikh Mahomed Lai 
(4;, Kokilasari Dasi v. Mohunt Budranand 
Goswami (5), Beehu Lai v. Oliul ah (6), Elder 
ici low of Baja Chut'er Sent v. Younger widow 
of Baja Chutter Sein (i) (the Treatise contain¬ 
ing Select Cases from 1791 to 1811, Court 
of Saddar Dewany Adawlat, by W. H. 
Macnaghten, Volume 1) and Sri Raman Lalji 
Maharaj v. Sri Copal Lalji Maharaj (8). 

In the present case, however, all the other 

shebaits are parties. Raja Ananda Nath 
left four sons as his heirs and they got the 
disputed properties and were in joint pos¬ 
session as shebaits according to the plaint¬ 
iff. Of these Raja Chaudra Nath Roy died 
childless and his widow Khetramoni is also 


(1) 32 C. 129: 31 I. A. 203; 8 C. W. N. 80>, 6 Bom. 
L. R. 765; 1 A. L. J. 585; 8 Sar. P. C. J. 698 (P. C.). 

(2/ 28 B. 215; 5 Bom. L. R. h32. 

.3) 12 Jnd. Cas. 163; 39 C. 298; 16 C. W,N. 23; U 

C. L J. 425. „ T i 

(4) 8 C 42 ; S I. A 135; 4 Sar. P. C. J. 2 )1; 5 Ind. 

Jnr. 548; 4 Ind Dec. (n. s ) z7 (P- C.J. 

(5) 5 C. L. J. 527. 

(6- 11 C. 338; 5 Ind. Dec (s. s.) *85. 

(7) 1 Select Reports 239; 6 Ind. Dec. to. ».) 1 /*». 

(Si 19 A. 428; A. W, N. (1897; 103; 9 Ind 0*0. 
is, s) 276, 
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dead. The second son Kumar Kumud Nath’s 
only heir, the defendant No. 7 Narendra 
Nath Roy, who is said to have been adopted 
by Kumud Nath’s widow Rani Sara- 
moye, since deceased, has been added as 
a party. The third son Kumar Nogendra 
Nath’s widow Rani Basanta Kumari and 
the alleged adopted son the plaintiff are 
also parties. So also the fourth sen Kumar 
Jogendra Nath Roy’s heir and grandson 
Kumar Birendra Nath Roy is one of the 
principal defendants. The objection that 
all the shebaits should be made parties, 
therefore, no longer stands. 

Now the formalities of English Courts 
cannot and ought not to be strictly en¬ 
forced here. Rules 4, 5 and 9 (clause 2), 
Order VII, of the present Civil Procedure 
Code deal with pleadings in cases where the 
plaintiffs sue in their representative charac¬ 
ters but they do not provide that the 
cause title should show that they are suing 
in that character. It is simply enjoined 
that the “statements shall show in what 
capacity the plaintiff or defendant sues 
or is sued.” I also refer in this connection 
to the case reported as Kuarmani Singha v. 
Wasif Ah Murza (9). It has, however, been 
held in that case that it would be better 
and most convenient to describe in the 
cause title of the plaint the parties in 
their representative characters when they 
sued or were sued in such characters. 

Nextly the plaintiff urges that he has 
not brought this suit to vindicate the rights 
or protect the properties of the idols. In 
connection with the properties of idols there 
may be two distinct classes of suit; those 
in which the shebait seeks to enforce his 
private and personal rights, and those in 
which he seeks to vindicate the rights of 
the idol. These two classes of suits are 
illustrated by Gnanasambauda Pandaru Sanna- 
dhi v. Vein Pandarom (10), on the one hand, 
and Dattagiri v. Vattatraya (11), on the other. 
The present suit does riot allege that the 
idols have been dispossessed by the de¬ 
fendant*, but it is averred that the plaintiff’s 

private and personal right as a shebait to 

• 

(9) 28 Im.l. Cas. 818; 19 C. W. X. 1193. 

(10) 27 1 A 69: 23 M. 271; 2 Horn. L. U. 597; 4 C. 
W. N. 329; 10 M. L. J. 29; 7 Sar. P. C. J. 671; 8 lnd. 

Dec. in. s.) 591. 

^11) 27 13. 363; 4 Horn. L. R. 743. 


manage and possess the debutter pro¬ 
perties has been interfered with by a 
co •shebait and so he has come to Court 
to have that right of his established and 
to recover possession of the disputed de- 
butter properties. The case reported as 
Babajirao v. Laxmandas (2) and Trevelyan’s 
Hindu Haw, page 543, have been cited in 
support of the plaintiff’s contention. 

The defects pointed out by the defendants 
as noticed above appear to be thus of a 
trivial character and are not fatal to the 
suit. 

There is another objection raised by the 
defendants which appears to me more 
serious. The plaintiff has not only prayed 
for a declaration of this shebait right, but 
has added an inconsistent alternative relief 
that if the disputed property or any part 
of it are held on evidence to be secular, 
then the plaintiff’s right to the same by 
right of inheritance in his personal as 
opposed to shebait character may be de¬ 
clared and be may be allowed joint pos¬ 
session with the defendants. This latter 
right certainly can ba asserted only in 
opposition to the interest of the family 
idols as whose shebait the plaintiff poses 
himself in the present case. The plaintiff 
thus assumes two inconsistent characters 
in one and the same suit. Gordon Langhy 
on “Law of Pleadings and Claim for 
Alternative Relief.” At page 21 of the 
book it is said All persons may be joined 
as defendants against whom any right to 
relief is alleged to exist whether jointly, 
severally, or in the alternative, but not in 
an inconsistent alternative.” Again at page 
49: ‘The plaintiff may not hover between 
two inconsistent alternatives, not distinctly 
avering either. Hut he might always state 
the actual facts and ask the Court to 
draw one conclusion of law from them, or 
another, even though the conclusion might be 
inconsistent.” No man could tile a bill for 
alternative reliefs founded on inconsistent 
allegations.” Another very important case 
also lias been referred to. It is reported 
in the “Jurist New Series, Volume VIII, 
1862, page 125, Court of Chancery, 
Thomas v. I folder" (12). The case begins 
thus.— Mining Company —cost-book — pre- 

(I2i (1862) 4 De G F. A J. 199; to E. R. 1160; 135 
R. R. 91; 8 Jur. n. s.) 125; 5 L. T. 564, 
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liminary contract—bill seeking alternative 
relief—pleading. 51 Further on it is remarked 
“Although alternative cases may be 
embodied in one bill, and alternative relief 
prayed by it, it is necessary that the 
plaintiff should have one and the same 
character. Therefore in a case of a bill 
filed by a share-holder, suing on behalf of 
himself and other share-holders of a mining 
company, and praying alternative relief, one 
branch of which was antagonistic to the 
interest of the share-holders whom the 
plaintiff in part professed to represent, it 
was held that the bill was not maintainable.” 
The Lord Chancellor in the course of his 
judgment remarked: The claims which are 
made by the plaintiff in this suit are 
divisible into two classes, those which he 
makes in respect of his own personal and 
individual right and those which are com¬ 
mon to himself and all the other share-holders 
in the oompany.” After giving a short 
description of the two separate claims it 
is further remarked: * Now it is perfectly 
manifest, from this description of the bill, 
that the two portions of the case are, 
in the nature of things, entirely inconsistent 
and contradictory. The plaintiff is at one 
and the same time plaintiff and defendant. 
The plaintiff claims a right to put on 
in succession two distinct characters. It 
is perfectly true that alternative cases may 
be presented by tlie same bill where they 
are not inconsistent with each other; but in 
order to maintain that position it is 
necessary that the plaintiff should have 
one and the same character, i.e , so long 
as the plaintiff retains the same individual 
character.’ 

The principle of this last, mentioned 
case exactly applies to the present case. 
Here also the plaintiff assumes at first the 
character of a shebait of the family idols 
and then in the same suit wants to put 
' on a different and an antagonistic character 
claiming 'he properties as secular by virtue 
of his right of inheritance as the adopted 
son of deceased Kumar Nagendra Nath 
Roy. The plaintiff must elect one of these 
two positions in the present suit and 
amend the plaint accordingly. 

On the plaintiff’s side his learned Pleader 
referred me to several cases on the point, but 
they do not cover all the objections raised on 


defendants’ side. In none of those cases 
the plaintiff was allowed to assume two 
different and contradictory characters such 
that the plaintiff was at one and the 
same time plaintiff and defendant as in the 
present case. In Ningappa v. Shivappa (13) 
referred to by the plaintiff it was held that 
the plaintiff’s allegation of partition did 
not preclude him from seeking the alternative 
relief on the strength of his general title. 
The second case referred to is reported as 
Narendra Nath Barari v. Abhoy Gharan Ghatto • 
padhya (14). It has been therein held that 
a suit is not liable to be dismissed because 
the plaintiff claims in the alternative over 
the same plot of ground rights of ownership 
and easement. In this case the Judges 
referred to the Privy Council case reported as 
Mahomed Bnftsh Khan v. Hosseini Bibi (15). 
Jn the Privy Council the plaintiff alleged 
forgery and forgery alone. The issue 
raised not only covered that plea of 
forgery but also a new and inconsistent 
plea not in the plaint, namely, “Or whether 
it was executed by undue influence.” The 
Privy Council, after deciding that the docu¬ 
ment had been executed by Shahazadi, went 
on to try the question whether it had been 
obtained by undue influence and coercion. 
From these cases it is argued by the learned 
Pleader of the plaintiff that Courts of India 
and for the matter of that even the highest 
Court of Appeal, the Privy Council, allowed 
two inconsistent reliefs of an alternative 
nature to be combined in one and the 
same suit. I have already remarked that 
the cases do not meet the objections raised 
by the defendants and noticed above at 
length. 

Now let us consider the question as 
regards the misjoinder and non joinder of 
parties. The defendants’ case is that neither 
defendant No. 1 nor the defendants Nos. 2 
to 6 as described in the plaint, i.e., in their 
individual right, have ever been in possession 
of the disputed properties, but that the 
defendants Nos. 2 to 5 alone, as executors 
to the estate of late Raja Jogendra Roy, 
were in actual possession. The defendant 

(13) 19 B. 323; 10 Ind. Dec. (n. s.) 219. 

(14) 11 C. W. N. 20; 4 C. L. J. 437: 1 M. L. T. 3C4; 

34 C. 51. 

(15) 15C.684; 15 1. A. 81; 12 Ind. Jur, 291; 5 
Snr. P. C. J. 175; 7 Ind. Dec. (n. ?.) 1040. 
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No, 6 Ananda Mohan Roy, although one of 
the executors and joined the others in 
taking out the Probate of the Will, never 
managed the disputed properties or others 
devised by the Will. The defendant No. 
3 Bhuban Mohan Moitra died after the 
institution of this suit. The plaintiff’s suit 
oan thus lie only against the exe¬ 
cutors as such who are alive and have 
been possessing the disputed properties 
not in their individual and private 
capacity but in their character as executors. 
They and they alone are necessary parties 
to this suit and none of the defend¬ 
ants Nos. 1 to 6 can be sued against on the 
allegations made in the plaint. The defend¬ 
ants referred me to sections 4, 89 and 
others of the Probate and Administration 
Act in support of their contention. 

Section 4 provides that the executor or 
administrator, as the case may be, of a 
deceased person is his legal representative 
for all purposes and all the property of 
the deceased person vests in him as 
such, 

On plaintiff’s side it is urged that the 
provision of that section has absolutely 
no application to a case like this, where 
the plaintiff does not claim the properties 
of 'he testator but adversely to him. it is 
no part of the plaintiff’s case that the 
disputed properties belonged to Raja Jogen- 
dra, the testator. On the contrary his 
case is that they did not belong to him; 
that they belonged to plaintiff’s adoptive 
father late Kumar Nogendra Nath Roy; 
and that Raja Jogendra by coercion and 
threat illegally deprived Kumar Nogendra’s 
widow the defendant No. S of the posses¬ 
sion of those properties. Plaintiff asserts 
that the properties vested in him after his 
adoption as a son by Rani Basanta Kumari. 
There- is much force in this argument and 
taking the allegations of the plaint as 
regards ownership to be true, the properties 
in suit did not belong ti the testator 
and so cannot be said to have vested in the 
executors to his Will. But still there re¬ 
mains the other branch of the provision of 
section 4. It is provided ‘that the executor 
of a deceased person is his legal representative 
for all purposes.” I do not understand 
how the plaintiff can override this express 
provision of the law. If Raja Jogendra 
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dispossessed Rani Basanta Kumari and took 
illegal and forcible possession of the dis 
puted properties and died while in such 
possession and on his death his executors 
came to possess such properties, whom 
would the plaintiff the alleged rightful 

owner sue in ejectment, but the legal 

representatives of the testator, i. e ., the 
executors who are described in the section 
as his legal representatives for all purposes? 

The learned Pleader of the plaintiff ad¬ 
vances the following argument against the 
above proposition of law. 

He says the plaintiff has not made 

out any case in the plaint against Raja 
Jogendra or his estate. When he was adopt¬ 
ed in Aghrayan 13 1 6, the principal defend¬ 
ants did not allow him to possess the 
disputed properties and so a cause of 
action arose against them only on the date 
of adoption, i. e., the 23rd day of the 
said month of Aghrayan. He refers me to 

the two cases reported as Nun do Kumar 
Nasker v. Ranomali Gayan (16) and Bandhn 
Arharja v. Nathni Bahar Singh (17). I„ those 
oases the Question raised was ’whether 
the suit was defective on the ground of 
multifariousness. In the second case it was 
contended for the defendants that the 
plaintiff was not entitled to join all the 
defendants in one action, inasmuch as they 
were in occupation of different parcels of 
land. The Judges held, “in our opinion 
there is no force whatever in this conten- 
tion. In support of our view it is sufficient 
to refer to the decision of this Court 
in the case of Nundo Kumar Nasker y 
Raw mali Gayan (16)....It was pointed out 
by the learned Judges who decided that 
case, that the cause of action of a plaintiff 
suing in ejectment cannot be affected by 
the title under which the defendants 
profess to hold possession. What concerns 
the plaintiff is that another is wrongfully 
in possession of what belongs to him 
and that fact gives him his cause of 
action, etc.” I need not discuss the other cases 
as the second supports the principle laid 
down in the first. The present case has 
no analogy to the two cases cited above 
save and except that in a]] of them th« 
plaintiff sued in ejectment. In consi 

(16) 29 C. 871. 

(17) 7 C. L. J. 460 


INDIAN OASES 


620 


INDIAN OASES. 


NR1PENDRANA1 H ROY V. BIRENDRANATH RYY. 

tb 3 preliminary issues in the present case 
we are not discussing under what title 
the principal defendants are in possession. 
The question that arises here 1*3 whether 
the defendants have at all been in posses¬ 
sion. Such a question did not arise in the 
two cases noticed above. In those two 
cases the defendants were in juridical 
possession on their own account. In this 
case the defendants contend that the 
defendant No. 1 is not in possession and 
that the other principal defendants Nos. 2 
to 6 as described in the plaint have never 
been in possession in their individual 
capacity. The contending defendants Nos. 
2 to 5 asserted that they were in 
possession as ex outers to the estate of 
late Raja Jogendra Nath. It is an element¬ 
ary principle of law that defendants Nos. 
2 to 6 in their individual and private 
capacity are in the eye of law one set of 
persons and as executors they are another 
set of persons. Because the defendants 
Nos. 2 to 5 have been in possession as 
executors the plaintiff is not, in my opinion, 
entitled to sue them in their personal 

capacity for recovery of possession of the 
disputed lands. The Treatise on the Rules 
for ,the Selection of the Parties to an 

Action by A. V. Dicey at page 494 very 

aptly gives us a description of the necessary 

parties who should be added as defendants 
in an action for ejectment. The persons 
to be named in the writ are, therefore, 
all the tenants in possession, i. p , every 
person who occupies, as tenant or as owner, 
any part of the property. Even a lodger 
who has exclusive use of a certain room 
rnay, though it is not necessary or usual to 
do so, be joined as a defendant. On the 
other hand, mere friends or visitors of the 
tenant in possession, his wife, children, or 
servants do not occupy as tenants, and, 
therefore, should not be included in the 
writ as defendants, i e , they are not in 
possession; for the occupa'ion, t. g , of a 
servant is, in contemplation of law, the 
possession of his master, etc.” That 
the principal defendant No. 1 has not 
been in possession of the properties in 
suit and that as contended for by the 
other principal defendants Nos. 2 to £ they 
have, been iu possession as executors and 
not in their personal capacity, have been 
amply and satisfactorily proved in this 
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case by oral and documentary evidence of 
a reliable character. The evidence is one¬ 
sided, a3 the plaintiff did not choose to 
examine a single witness or produce a 
single scrip of paper tr contradict it. 
The allegations of the plaint also lend 
support to the defendants’ case that Raja 
Jogendra was in absolute possession of 16- 
annas share of the properties during hjs 
lifetime, and up to the time of his death, 
and since his death 'he executors of his 
Will have been in such exclusive possession. 
In paragraph 9 of the plaint it is averred 
that the defendants Nos. 2 to 6 have been 
in possession on behalf of and jointly with, 
Raja Jogendra’s grandson and only 
heir, the defendant No. 1. The plaint is 
studiously silent in what capacity the de¬ 
fendants Nos. 2 to t have been in posses¬ 
sion. These person* are the five executors to 
the Will of Raja Jogendra and it is in 
evidence that defendant No. 6 was never 
in possession and never managed the pro¬ 
perties as executor. He has all the same 
been added as a principal defendant ap¬ 
parently because he is one of the executors. 
It is not, therefore, quite true, as urged by 
the learned Pleader of the plaintiff, that 
the defendants Nos. 1 to 6 have been sued 
as principal defendant simply because they 
were in actual possession of the disputed 

one-fourth share of the properties at the 
date of adoption and stood in the way of 
plaintiff’s taking possession of it The 

plaintiff knew the real facts as to who have 
been in possession since the death of the 

testator and he should have made them, 
i.e , the executors and them only as the 

principal defendants. For some ulterior 
object not very far to seek, the plaintiff 
lias per-isf ently and studiously made a futile 
attempt not to disclose the real facts in 
his pleading and has omitted to bring in 
up^n the record the necessary parties even 
at. the risk of serious legal consequences. 

Let ns now tike into c msideration the 
provisions of section 89 of the Probate and 
Administration ct. It runs thus: All de¬ 


fines whatsoever, and all rights to prosecute 
defend any suit or other proceeding, 
isting in favour of or against a person at 
e time of his deceasp, survive to, and 
gainst his executors or administrators, etc. 

1 this case the deceased Raja Jogendra 
a Will and Probate was taken out by 
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the execators. The right to defend a suit 
like this existed in favour of Raja Jogendra, 
as he it was who is alleged to have origin¬ 
ally dispossessed the then legal heir of 
Kumar Nagendra Nath. On his death it 
survives to his executors and to them alone 
according to law. It is truly remarked by 
Majumdar in his Treatise on Hindu Wills 
Act, page 606*, in the notes under section 
89 of the Probate and Administration Act, 
“As regards actions on tort, it seem-, subject 
only to the exceptions herein named there 
is no demand or cause of action, for or 
against, whet l er in relation to personalty 
or realty, that does net survive the deceas¬ 
ed; so that whatever injury or wrong is 
actionable by or against a person during 
his lifetime is also actionable after his 
death by or against his representatives, i.e., 
executors or administrators.” 

It is urged by the plaintiff that those 
(English and Indian) cases in which it has 
been held that executors borrow money as 
such, even though it be lor the benefit of 
the testator's estate at their own personal 
responsibility. 1 have been referred to page 
237 of Walker’s Compendium of the Law 
of Executors, 3rd EJition, by E. J. Elgood. 
It is remarked therein: Executors who carry 
on the testator’s trade, though in pursuance 
of directions contained in his \\ ill, render 
themselves personally liable to the creditors 
of the partnership, etc.” I he case of the 
executor is very hard, said Lord Eldon; 
he becomes liable, as personally responsible, 
to the extent of his own property; but he 
places himself in that situation by his own 
choice, judging for himself whether it is fit 
and safe to enter into that situation and 
contract that sort of responsibility. Alayne 
on Damages, 8th Edition, by Lunly Smith 
also cites cases in pages t> — - tv) 02b where 
the executor is liable personally 1 he most 
obvious of these cases is where he is charged 
upon a contract made with himself, or an 
obligation thrown upon himself, subsequent¬ 
ly to the death of the testator. The cases 
reported as Romanath Paul v. liana/. Lai Dey 
(18) and Debendra Sath lhswas v. Heni 
Chandra Roy (19) have also been referred 
to in that connection. From these it is 

argued that the executors to the Will of 

(18) 7 C. W. N. 104. 

_(19) 8 C. W. N. 135; 3] C. 253. _ ___ 

*Sce Sind Edition p. 807— Ed. 


Raja Jogendra may also in the same way 
be held personally liable for the mesne 
profits claimed in this suit. Those cases 
do not help us in the present suit as here 
the principal relief claimed is ejectment 
for and recovery of possession of immove¬ 
able property. The relief for mesne profits 

is only ancilliary to the principal claim. So 
that the persons in juridical possession of 
the immoveable property are the only 
necessary parties in a suit like this. 

It is then urged on plaintiff’s behalf that 
the present executors who are now alive, 
i.e. y defendants Nos. 2, 4, 5 and 0 are not 
competent to act as legal representatives of 
the testator, as according to paragraph 6 of 
the Will (Exhibit A) the irreducible minimum 
who are entitled to act as executors is six. 
At the time of the institution of the suit, 
however, only five were alive and since 
then one of them defendant No. 3 has 
died. Section 12, tl ustration (/), is referred 
to for showing that less than six executors 
as directed in the Will cannot do any act. 
This objection cannot prevail so long as the 
Piobate has not been re-called or revoked 
by the District Judge. When such case is 
made out and the Judge revoked the Pro¬ 
bate it would still be necessary to issue a 
Letter of Administration with the Will 
annexed limited to suit (ride section 38 of 
the Probate and Administration Act). That 
fact cannot, in my opinion, entitle the 
plaintiff to bring a suit like this against 
the executors in their personal capacity. 

The next plea raised on plaintiff’s behalf 
is that the properties being d butter t Raja 
Jogendra had no right to devise them by 
Will and so the executors appointed by it 
are not competent to act as such. I have 
been referred to the cases reported as 
Chailauya Gobinda Pu ari Adhikari v. I)ayal 
Gobinda Adhikari (20), Jib Lit < Ur v. ,1a{.a 
Mohan Gir (21) and Mohunt Madhusudan Pas 
v. Maharaja Jagadindra Noth Roy (22). 
The first case held that ‘Where the ilicbait 
of an endowed property executed a docu¬ 
ment appointing another person as a shebait 
for the purpose of carrying out the sheba 
and other rites after the death of the 

(LG) 9 C. \V. N. 10:’I; 32 C. 1082. 

(21) 10 1 ml. 'Jn«. 173; 10 C. W. N 798. 

(22) 1(3 C. NY. N. 292 (cexcii). 



622 


INDIAN OASES. 


[1917 


NRIPENftRANATH ROY V. BIRENDRANATH ROY, 

former, it was not a Will and Probate of 
such document could not be applied for.” 

In this case, however, it is yet to be in* 
quired into and decided whether the pro¬ 
perties in suit are strictly debutter. Then 
again the executors named in the Will 
must have, according to the said ruling, to 
be looked upon as shebaits of the idols and 
should have been represented in the plead¬ 
ing as such. Under no circumstances as 
shown above can the plaintiff sue in eject¬ 
ment against the defendants Nos. 2 to 6 
personally. 

The result is that the first issue is 
decided in the negative and the third issue in 
the affirmative. 

As regards the misjoinder of causes of 
action, I would have allowed the plaintiff 
to elect one of two positions, i.e., either to 
allege the properties in suit as debutter and 
to claim them as shebait or to allege 
them as secular and claim them in 
his individual and personal capacity. I 
would have also permitted him to amend 
the plaint accordingly. But the other ques¬ 
tion raised in issue No. 3 and all the 
questions of issue No. 1 have been decided 
against the plaintiff and so it would no 
longer be necessary to take that course, 
as in the result the suit will have to be 
dismissed. 

Mr. G. R. Pass , (with him Babus Broja Lai 
Chuckerbutty , Jatindranath Laliiri , Biraj Mohan 
Mazumdar and Nagendranath Ghose ), fcr the 

Appellant. 

Dr. Rash Behari Ghose (with him Babus 
Dwarkanath Chuckerbutty , Priya Sankar 
Mazumdar and Sarat Chandra Khan), for the 
Respondents. 

JUDGMENT.— This appeal arises out 
of a suit for recovery of possession of 
the properties in dispute on a declara¬ 
tion of the plaintiff’s right thereto, and 
for other reliefs. The plaintiff’s case shortly 
stated is that there were certain debutter 
properties of the Nattore Raj family deities, 
that Raja Shibnath belonging to the younger 
branch ( chota taraf) of the family inherited 
the same as shebait , and after his death 
his widow adopted Raja Ananda Nath, who 
accordingly obtained the said debutter 
properties by inheritance as shebait together 


with certain other properties acquired with 
the income of the debutter properties. 
Ananda Nath left four sons, Raja Chander 
Nath, Kumud Nath, Nagendra Nath and 
Jogendra Nath, who remained in possession 
of the properties in shebaiti right. The 
first three sons died leaving their widows 
but without any issue, and it is alleged 
that Jogendra Nath committed oppression 
upon his brothers’ widows who were helpless 
and obtained from them an ekrar by which 
the bulk of the properties was given up 
to him. The defendant No, 8 , the widow 
of Nagendra Nath, under the authority 
given by her husband .adopted the plaintiff 
on the 23rd Agliyan 1316, and the 
plaintiff thereupon as the heir of Nagendra 
Nath became entitled to yth share of the 
estate as shebait , and to joint possession 
accordingly. The defendant No. 1 is the 
grandson and heir of Jogendra Nath and 
the plaintiff alleged that the defendants 
Nos. 2 to 6 on behalf of the defendant 
No. 1 and jointly with him are in possession 
of the estate and prevented the plaintiff 
from taking possession of the properties. 
The plaintiff further states that so far as 
he has come to know on enquiry Raja 
Shibnath and his descendants had a she¬ 
baiti right only in the properties, but that 
if the properties were found not to, be 
debutter , then the plaintiff’s title to 4 th 
share by right of inheritance might be 
declared and a decree for joint possession 
in respect of the same might be passed. 
The plaintiff also claimed mesne profits and 
costs and further reliefs. 

The defence denied that there was any 
authority given by Nagendra Nath to the 
defendant No. 8 to adopt or that the 
plaintiff was adopted by her, and it was 
alleged that the properties were not wholly 
debutter but were personal properties, some 
of which were charged with the sheba 
and worship of family deities, and that 
Jogendra Nath and his executors having been 
in adverse possession thereof for over twelve 
years the defendant No. 1 had acquired 
an indefeasible title thereto. Various other 
pleas were raised. The main pleas, so ar 
as they are material for the purposes 0 
the present appeal, were that the defon 
ants. Nos. 2 to 6 were in possession of the 
Estate as executors under the Will ot 
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Jogendra Nath, and could not be sued in 
their personal capacity, and that the plaintiff 
could not maintain the suit as a shebait and 
in his own right as owner. 

Various issues were raised in the case, 
the first and third issues being as follows : — 
(1) Is defendant No. 1 and are defend¬ 
ants Nos. 2 to 6, as described in the 
plaint, in possession of the properties in 
dispute as alleged ? Has the plaintiff any 
cause of action against them ? 

(2) Is the suit bad for misjoinder of 
causes of action ? Are the executors to the 
Will of Kumar Jogendra Nath Roy neces¬ 
sary parties to the suit P If so, is the 
suit bad for non-joinder of parties. 

The suit was dismissed by the Court 
below on a decision of the first and third 
issues only without trying the suit on the 
merits. The plaintiff has appealed to this 
Court. 

The first question for consideration, there¬ 
fore, is whether the suit can be main¬ 
tained against the defendants Nos. 2 to 
6 , unless they are sued as executors. That 
they are executors under the Will of 
Jogendra Nath is not disputed, and it is 
found by the Court below that the defend¬ 
ants Nos. 2 to 5 are in possession of the 
share claimed as executors. Now Jogendra 
Nath in his lifetime obtained possession 
of the share claimed and held it until 
his death, and under his Will it vested on 
his death in his executors (section 4 of 
the Probate Act) and any right of suit 
against Jogendra Nath survived against the 
executors (section 89 of the Probate Act). 
It is contended, however, on behalf of the 
appellant that although they might have 
held the share as part of Jogendra Nath’s 
estate as executors prior to the adoption 
of the plaintiff, they could not after the 
said adoption hold it as part of that estate, 
because on the adoption of the plaintiff, 
the arrangement under which Jogendra 
Nath and, after his death, his executors 
held possession of Nagendra Nath’s share 
came to an end, and, therefore, it ceased 
to be part of Jogendra Nath’s estate, and 
the exeoutors as such could not hold the 
share as part of that estate. 

It is further contended that the plaintiff 
claims the share as the adopted son of 
Jogendra Nath, and he has sued the defend¬ 
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ants Nos. 2 to 5 as the persons who are in 
possession of it and who prevented him 
from taking possession to which he was 
legally entitled. If the plaintiff does not 
succeed in establishing his title, the suit 
will fail on the merits, and on the other 
hand if he has a title to the share it 
does not form part of Jogendra Nath’s estate, 
in which case the defendants Nos. 2 to 6 
are not holding it as executors but only 
as trespassers, and that, therefore, in either 
case, it is not necessary to sue them as 
executors. 

But in the first place, if, as contended 
on behalf of the appellant, only the persons 
in possession should be sued, the defend¬ 
ant No. 1 should be dismissed from the 
suit. It is true the plaintiff says that the 
“ defendants ” (which would include the 
defendant No. 1 also) prevented him from 
taking possession, but the defendant No. 1 
at the date of the suit was a minor, and it 
is found by the Court below that he is not 
in possession, the possession being still 
with the executors. In the next place, the 
defendants Nos. 2 to 5 assert that the share 
claimed by the plaintiff is part of Jogendra 
Nath’s estate, they profess to hold it as 
part of that estate, and they did not at 
any time assert any right of their own. 
Whether the share claimed by the plaintiff 
could be rightfully withheld from him 
by the executors as being part of Jogendra 
Nath’s estate after the alleged adoption 
of the plaintiff is a matter to be decided 
in the suit, but it is as executors of 
Jogendra Nath’s estate that they prevented 
him from taking possession. If they are 
trespassers, they acted as trespassers on 
behalf of the estate as executors, and the 
question whether or not the share is part 
of that estate should be determined in 
the presence of the executors who repre¬ 
sent the estate. The appellant seems to 
be apprehensive that by suing the defend¬ 
ants Nos. 2 to 5 as executors he would 
be taken to have admitted that the pro¬ 
perties are part of Jogendra Nath’s estate, 
but as contended on behalf of the res¬ 
pondents no such inference can possibly 
arise from suing the defendants as exe¬ 
cutors. 

Order I, rule 9, lays down (hat no suit 
shall be defeated by reason of the mis- 
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joinder or non-joinder of parties and the 
Court may in every suit deal with the 
matter in controversy so far as regards 
the rights and interests of the parties 
actually before it. The suit could not, 
therefore, be dismissed on the ground that 
the defendants No. 2 to 6 were not sued 
as executors. The suit could have pro¬ 
ceeded against them as trespassers, but 
any decree passed in the case would not 
have bound the estate of Jogendra Nath. 
Every suit should as far as practicable, be so 
framed as to prevent further litigation 
concerning the subject in dispute. We are 
of opinion that although the suit should 
not have been dismissed on the ground 
that the defendants Nos. 2 to 6 were not 
sued as executors they are proper parties 
to the suit, and the plaintiff ought to 
have been called upon to amer.d the plaint 
for the purpose. 

It is pointed out on behalf of the appellant 
that under the Will of Jogendra Nath the 
powers of the executor? to manage the 
estate are limited to the minority of 
the defendant No. 1. It is also pointed 
out that there were six executors under the 
Will, one of them did not accept the office 
of executor, and another has died since the 
institi tion of the suit and according to the 
Will the minimum number of executors at 
any time must be six, and, therefor*, a less 
number of executors cannot properly re¬ 
present the estate. It is further contend¬ 
ed that if the properties are Shutter, the 
shebaili right cannot be legally dealt with 
by a Will. These questions have not been 
gone into, and we do not express any 
opinion on these points. If, however, it be 
held that the defendants Nos. 2 and 4 to 6 
do not represent the estate, the suit cannot 
proceed against them as executors, and so far 
as Jogendra Nath’s estate is concerned the 
defendant No. 1 as heir would represent the 
estate. Order I, rule 7, lays down that where 
the plaintiff is in doubt as to the person from 
whom he is entitled to obtain redress, he may 
join two or more defendants in order that the 
question as to which of the defendants is 
liable, and to what extent, may be determined 

as between all parties. 

We think that under these circumstances, 

and in order to effectually and completely 
adjudicate all the questions involved in 


the case, the defendants Nos. 2 and 4 to 6 
should be sued personally as well as execu¬ 
tors, and thedefendan' No. 1 sued as the resi¬ 
duary legatee and heir of Jogendra Nath, 

It is contended on behalf of the res¬ 
pondents that a claim against the executor 
cannot be joined with a claim against 
him personally, and we are referred to the 
provisions of Order IT, rule 5. That rule pro 
hibits such a joinder, unless the claim 
against the executor personally is alleged to 
arise with reference to the estate in respect of 
which the defendant is sued as executor. 

In the present case, the executors might 
have fairly believed that the share claimed 
by the plaintiff forms part of Jogendra 
Nath’s estate, and might have prevented 
him from taking possession thereof in their 
character as executors as they profess 
to have done, although the Court may 
eventually decide that the plaintiff had 
title to the share, and that, therefore, the 
executors had no right to prevent him 
from taking possession. It is said that the 
word "‘estate” means the estate rightly and 
properly held as executors, and not the 
“ estate ” in its physical sense. We are 
of opinion, however, that the word is used 
in both senses, and the joinder is permissible 
when both the claims arise in reference to 
the estate. Here the defendants Nos. 2 
and 4 to 6 claimed to be in possession of 
the property as part of Jogendra Nath s 
estate at the date of the plaintiff’s adoption 
and prevented the plaintiff from taking 
possession professedly in their character 
as executors. The plaintiff has claimed 
mesne profits and costs, and if the plaintiff 
succeed^, the Court will have to decide 
whether the defendants Nos, 2 to 6 are 
liable (if at all) personally or as executors. 
We think in the circumstances the case 
comes within the exception mentioned in 

Order II, rule 5. 

The next question is whether the claims 
as shebait and as owner can be joined in 
the same suit. It is not disputed that 
claims in the alternative can be joined 
in the same suit. It is contended, how¬ 
ever, on behalf of the respondent that such 
joinder is permissible only where the alter¬ 
native claims are put forward in the same 

character although they may be 

and that if the plaintiff claims to 611 two 
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inconsistent characters he will have to elect 
at the hearing which claim he will 
rely on. We are referred to the cases of 
Rawlings v. Lambert (23) and Thomas v. 
Hobler (12). But these cases were decided 
before the Judicature Act was amended. 
The English rule (Order XVI, rule 1) was 
altered in 1896, and the first part of that 
rule corresponds to Order I, rule 1, of our Code 
which runs as follows: — 

“ All persons may be joined in one suit 
as plaintiffs in whom any right to relief 
in respect of or arising out of the same 
act or transaction or series of acts or 
transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, 
if such persons brought separate suits, any 
oomrnon question of fact or law would 
arise, ” and alternative claims since the 
amendment of the rule have always been 
allowed to bi joined in the same suit, pro¬ 
vided they have arisen out of the same 
transaction. 

We were also referred to the case of 
Stroni v. Lawson (24). In that case the 
plaintiff in his statement of claim, on his 
own behalf, claimed damages from the de¬ 
fendants, who were Directors of a Company, 
for inducing him by fraud to purchase shares 
in the Company and he aho claimed in the 
same action on behalf of himself and all 
the other share-holders of the Company a 
declaration that the payment of dividend 
(on the shares of the Company when there 
were no profits) was ultra vires and illegal, 
and it was held that the plaintiff was not 
entitled under Order XVI. rule 1, to join both 
the causes of action in one suit. But as 
was pointed out by A. L. Smith, L. J., the 
first ckim was a Common Law action of de¬ 
ceit personal to the plaintiff and in the 
second part of the statement of claim, the 
plaintiff sued the same defendants and the 
Company limited, not in his personal capaci¬ 
ty, but in a wholly different capacity, and that 
they were wholly separate and distinct 
causes of action which did not arise out of 
the same transaction or series of transactions. 
“According to the term9 of the rule the 
plaintiff in this case cannot join the two 

(k3) (I860) 1 J. A II. 4'>8 at p. 466; 70 E. It. 826; 
128 R. It. 468. 

(21) (1808) 2 Q. B. 44; 67 L. J. (,) B. 716; 78 L. T. 
72ty 46 W. R. 6'H; 14 T. L. R. 421. 
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causes of action which he is putting forward 
in different capacities, unless he can show 
that they both arise out of the same tran¬ 
saction.” 

Now, do the alternative claims in suit 
ariseout of different transaction*? Looking 
at the substance of the plaint, the plaintiff’s 
case appears to b9 that as the adopted son of 
Nagendra Nath, he is entitled to the same 
interest in the properties as Nagendra Nath 
had. He alleged that Nagendra held the 
properties as shebiit but that if the Court 
fin Is that they are not deb utter , and were 
held by Nagendra Nath as his personal pro¬ 
perties, the plaintiff would still be entitled 
to his share. If the plaintiff succeeds in 
estiblishing that he is the adopted son of 
Nagendra Nath, that the arrangement 
entered into by the defendant No. 8 termi¬ 
nated on his adoption, and there is no other 
bar to his right, he would be entitled to 
succeed whether the properties were held by 
Nagendra Natli as shebait or in his own right. 
It is to be observed that although the de¬ 
fendants pleaded that the properties were not 
absolutely debntter , they stated that soms of 
the properties were charged with the ex¬ 
penses of sheba of the family deities. If 
there is no deed of dedication, and specially 
in cases where the debutter is claimed to be 
the debntter of family deities from ancient 
times, the determination of the question 
whether the properties are absolutely 
debutter or personal properties merely 
charged with the expenses of the shebn, 
depends upon the conclusion to be drawn 
from the facts which may be proved. 

The principle as to alternative relief is 
thus stated by Sir W. Page Wood, V. C., 
in Rowlings v. Lambert (23) referred to above: 
“You have no right to allege two inconsistent 
states of facts and ask relief in the alterna¬ 
tive, for the two cannot be true; but you 
have always a right to state the facts of the 
cise, the documents and deeds, and ask the 
conclusion of the Court on those facts and 
documents, and say the Court may come to one 
conclusion of law or it may come to another; 
and you may ask the Court to come to a 
conclusion on the facts which you Lave 
disclosed, having stated everything that will 
enable the Court to form a proper judgment. 
You may ask the judgment of i he Court on the 
two alternatives. That may be done on any 
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bill without objection.” See also Evans v. 
Davis (25) where (at page 754). Fry, J., 
observed, “a plaintiff may draw two incon¬ 
sistent inferences from the same state of 

facts.” 

It is con'ended on behalf of the respond¬ 
ents that the plaintiff’s duty as trustee is in 
conflict with his interest as owner, but the 
second alternative would arise out of the 
same facts and would have to be considered 
only if the first alternative fails and in fact 
would follow from it. If the respondents’ con¬ 
tentions were allowed the plaintiff must first 
sue as shebait and then when he fails, he will 
have to bring a fresh suit in his right as 
owner, though upon the same state of facts 
and transactions. But every suit should be 
so framed as to prevent further litigation con¬ 
cerning the subject in dispute, and Order I, 
rule 2, provides that where it appears to the 
Court that -any joinder of plaintiffs may 
embarrass or delay the trial of the suit, the 
Court may order separate trials. 

In the case of R dha Mohun Mnndul v. 
Jadoomonee Dosce (26) the plaintiff sued to 
recover certain properties as heiress of her 
husband as if they were personal properties; 
it was found that they were debutter proper¬ 
ties, and the Court of first instance held that 
she could not succeed as she had not sued as 
shebait. The High Court treated the objec¬ 
tion as one of form and gave her relief; the 
Judicial Committee were of opinion that the 
High Court were right in treating the objec¬ 
tion which had been made to the reception of 
the claim by the Subordinate Judge as an 
objection rather of form than of substance. 

In the present case the plaintiff in effect 
asks for a declaration that he as the adopted 
son of Nagendra Nath has in the properties in 
suit the same interest, shebait or otherwise, 
which Nagendra Nath had, and he asks for 
possession accordingly. That being so, the 
plaint is not open to any serious objection on 

this point. 

The last question is the question of costs. 
No doubt the general rule is that the party 
applying for amendment must pay costs up 
to the stage when amendment is applied for, 
But the Court helow does not appear to have 
allowed the plaintiff any opportunity to apply 
for amendment. 

(25) (1879) 10 Ch. D. 747; 48 L. J. Ch. 223; 39 L. 
T. 391; 27 W. R. 285. 

(26) 23 W. R. 369; 3 Sar. P. C. J. 482. 
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The suit should not have been dismissed for 
misjoinder or non-joinder of parties, and 
under the circumstances we think that the 
plaintiff should be directed to pay the costs 
up to the stage when the preliminary issues 
(Nos. 1 and 3) were decided, because that 
was the stage when the Court ought to have 
given the plaintiff an opportunity to apply for 
amendment. We assess the costs up to that 

stage at Rs. 1,500. 

A question has been raised on behalf of the 
respondents whether the order for costs should 
be made against the plaintiff or against his 
next friend. It is unnecessary to consider the 
question, as the learned Counsel for the appel¬ 
lant does not object to the decree for costs 
being passed against the next friend, if only 
the costs up to the stage when the first and 
third issues were decided, are ordered to be 
paid. We accordingly direct that the next 
friend of the plaintiff do pay to the defendants 
Rs. 1,500 as costs within two months from 
this date, the money to be paid to Babu Priya 
Sankar Moznmdar, Vakil, for defendants Nos. 
1, 2, 4 and 5, and on payment of which the 
plaintiff will be allowed to apply f^r amend¬ 
ment within one month from the date of such 
payment. The payment will be notified to 
this Court by the Pleaders on both sides, and 
the Court below will be informed of the pay¬ 
ment by this Court. 

We make no order as to costs of this appeal. 

N. R Chattebjea and Richardson, JJ*-— 
(July 18, 1917.)—The appellant having paid 
Rs. 1,500 on account of costs to Babu Priya 
Sankar Mozumdar, Vakil, for defendants Nos. 
1, 2, 4 and 5 as ordered by the judgment ot 
this Court dated 30th May 1917 and the 
said Vakil having admitted the payment 
thereof, the Court below will be informed ot 

the said payment. 

The Court below will now proceed with 
the suit in accordance with the directions 
given in the judgment of this Court dated 

the 30th May 1917. 

Let the record be sent down without delay. 

• • 

N. R. Chatterjea and Smither, JJ .—{June 

1917.)— Under section 13 of the Court Fees 
Act, a certificate will be granted to the 
appellant authorising him to receive back 
from the Collector the full amount of fee paid 

on the memorandum of appeal. 

Appeal allowed ; Case remanded , 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 2207 

op 1913. 

July 23, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
NOGENDRA NATH ROY CHOWDHURY 

and others — Plaintiffs Nos. 1 to 3 — 

Appellants 

versus 

ASHUTOSH ROY CHOWDHURY and 

others —Respondents. 

Civil Procedure Code (Act To/1908^, £. 102— 
Appeal , second , right of—Suit cognizable by Small 
Cause Court — Declaration , prayer for, addition of, 
whether alters nature of suit. 

The mere addition of a prayer fora relief by way 
of declaration does not alter the character of a suit 
which is of a nature cognizable by a Small Cause 
Court, so as to give a party a right of second appeal 
which is prohibited by the terms of section 102, Civil 
Procedure Code. [p. 628, col. 1] 

Where all the reliefs which the plaintiff claims in 
a suit can be obtained without asking for a declara¬ 
tion, the mere addition of a prayer fora declaration 
does not prevent the suit from being a suit cognizable 
by a Small Cause Court, [p. 628, col. 1.] 

Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 2nd April 
1913, modifying that of the Munsif, 1st 
Court, Baruipore, dated the 30th April 

1912. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Baranashibashi Mtikherjee (with him 
Babus Khitish Ckunder Ghuckerbutty and Satish 
Chunder Lahiri), for the Respondents, raised 
a preliminary objection that no appeal lay 
under section 102, Civil Procedure Code. 
The case is barred by section 102, because 
the suit as framed was only a suit for 
recovery of damages or money compensation. 
The main relief asked for in the plaint 
was only damages and the suit was not 
one for declaration of plaintiffs’ title. 

Babu Amarendra Nath Bose , for the 
Appellants.—The secon 1 appeal is compe¬ 
tent, because there is a prayer for declara¬ 
tion of plaintiffs’ title in the suit and 
because the Small Cause Court Judge has 
refused to decide the question of title. See 
Rash Behari Pal Chowdhry v. Sridhar Belal 
(1). If your Lordships consider that the 
second appeal is not maintainable, then 
the memorandum of appeal may he treated 


as an application for revision under section 
115, Civil Procedure Code. 

The main question is one of limitation. 
Article 36 of the Limitation Act does apply 
to this case. See Ramachandraiyar v. 
A oorulla Sahib (2). Article 48 or 49 or 120 
is the Article applicable to this case. 

Babu Baranashibashi Mukherjee, for the Re¬ 
spondent.—The suit was a Small Cause 
Court suit and the prayer for declaration 
in the plaint does not make any difference 
in the matter. See Ramachandraiyar v. 
A 'oorulla Sahib (2). The second appeal 
is not competent and there is no special 
reason or extraordinary circumstance in this 
case which would justify your Lordships to 
treat the memorandum of appeal as an appli¬ 
cation for revision. 

As regards the question of limitation, 
Article 36 has been rightly applied to this 
case. If, however, the preliminary objection 
as regard* the competency of the second 
appeal be given effect to then, 1 need not 
argue on the question of limitation. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
plaintiffs against a decision of the learned 
District Judge of the 24-Pergannahs, dated 
the 2nd April 1913, modifying the deci¬ 
sion of the Munsif at Baruipore. The 
action was an action instituted, at first, in a 
Court of Small Causes to recover damages 
by the plaintiffs for certain wrongful acts 
said to have been done by the defendants 
with reference to a property to which they 
were both jointly entitled. The learned 
Judge in the Small Cause Court, in the 
exercise of his discretion under section 23 of 
the Provincial Small Cause Courts Act, 
thought fit to return the plaint to the plaintiffs 
for presentation to the regular Civil Court. 
The only question now for our deoision is, “doss 
a second appeal lie or is a seoond appeal 
barred under section 102, Civil Procedure 
Code.” It has been decided quite clearly that 
the mere fact that the Judge exercised his 
discretion under section 23 of the Pro¬ 
vincial Small Cause Courts Act does not 
give the parties a right of seoond -appeal. 
The suit, not withstanding the fact that the 
plaint has been returned, remains one whioh 
is cognizable by a Small Cause Court. The 


(1) 6 C. W. N. 0S7. 


(2) 40 M. 101; 1 M. L. T. 311; 16 M.L.J.477. 
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only difference that is saii to have occurred 
in this case is that the plaintiffs, when the 
plaint was retured to them, added in it a 
prayer for a relief that they asked for by 
way of declaration. Jn the original plaint, 
there was no prayer for such a relief; but, 
in the amended plaint, this relief was asked 
for in the form of a declaration; and the 
only question is whether the mere fact of 
adding a piayer for a declaration to the 
plaint gives the plaintiffs a right of second 
appeal. The case relied on by the plaintiffs, 
namely, the case of Rash Echari Pal Chowlhry 
v. Sridhar Belal (1), does not establish the 
point that the plaintiffs wish to establish 
by that case. That case does not establish 
that the mere addition of a prayer for a 
declaratory relief gives the plaintiff a right 
of second appeal. It says that where the suit 
is, as it was in the Small Cause Court, for 
damages and remains such in the Civil Court, 
then the plaintiff has got no right of second 
appeal. The learned Judges in that case did 
not consider, nor had they before them the 
case, that the mere addition of a relief asking 
for a declaration would alter the character 
of the suit. On the other hand, there is 
the decision of a Full Bench of the Madras 
High Court that had the very point for 
consideration. That is the decision in Rama- 
chandraiyar v. Nurulla Sahib (2), and there 
it was held that where all the reliefs which 
the plaintiffs claimed in a suit could have 
been obtained without asking for a declara¬ 
tion, the mere addition of a prayer for 
a declaration did not prevent the suit 
from being a suit cognizable by the Small 
Cause Court. I think that that decision is 
clearly correct and, in that view, the mere 
addition of such a prayer does not alter 
the character of the suit so as to give a 
party a right of second appeal which is 
prohibited by the terms of section 102, 
Code of Civil Procedure. In that view, 
it is quite clear that a second appeal dees 
not lie in the present case. The appeal, 
therefore, fails and must be dismissed. 

The cross-objection is not pressed and is 
accordingly dismissed. 

We make no order as to costs. 

Newboild, J.— I agree. 

A ppea l d is m iss: d . 


LOWER BURMA CHIEF COURT. 
Special Second Civil Appeal No. 109 

of 1916. 

June 5, 1917. 

Present :—Mr. Justice Maung Kin. 
MAUNG KYI NYO— Appellant 

versus 

MAUNG AUNG THA and another— 

Respondents. 

Sale—Property in possession of third person — Pur¬ 
chaser ,, duty of—Constructive notice. 

Where a person purchases immoveable property 
which is in the possession of a person other than the 
seller he must be held to have had constructive notice 
of the right of the possessor, for if he had enquired 
he would have found out the true state of affairs, [p. 
629, col. 1.] 

Mr. Po Elan , for the Appellant. 

Mr. Ba Dun , for Respondent No. 1. 

JUDGMENT.—Maung Kyi Nyo obtained a 
money decree against defendant Ma Won 
and in execution thereof attached the land 
in suit and brought it to sale. Plaintiff 
himself, with leave of the Court to bid, 
bought the land at the sale. The purchase 
was in due course confirmed. 

Aung Tha filed a suit against Kyi Nyo 
and Ma Wun for the cancellation of the sale 
and for declaration of his title to the land, 
alleging that some six years before he had 
bought the land from Ma Wun for Rs. 300 and 
that he was in possession. Kyi Nyo and 
Ma Wun denied the alleged sale to Aung 
Tha. Ma Wun in particular said that she 
let the land to Aung Tha for one year 
and that after the expiry of the tenancy 
he refused to return it to her. 

Aung Tha produced a deed of sale which 
was neither registered nor stamped. 

The Trial Court held that the document not 
being admissible Aung Tha was not entitled 
to prove the alleged sale to him in any other 
way and passed a decree for Rs. 300 against 
Ma Wun. It may be here stated that in the 
alternative he had asked for a decree against 
her for the return of the purchase-money. 

Aung Tha appealed and raised two points, 
namely, 0) that the decree obtained by 
Kyi Nyo against Ma Wun was obtained 
fraudulently, and (2) that he had a charge on 

the land to the extent of Rs. 300. 

The first point was held to have been 
waived in the first Court. On the 2nd point 
the lower Appellate Court passed a decree 
giving a charge on the land against both de¬ 
fendants to the extent of Rs. 300. 
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Kyi Nyo appeals and contends that there 
can be no charge as against him, as it 
has not been proved that he had - notice of 
the alleged transaction between Aung Tha 
and Ma Wan. This contention cannot 
prevail. Aung Tha was in possession at 
the time of Kyi Nyo’s purchase and the 
latter must be held to have had construc¬ 
tive notice of Aung Tha’s rights, for if 
he had enquired of Anng Tha, he would have 
found out the real state of affairs. 

Another point argued was that as at 
the utmost Aung Tha has proved a 
usufructuary mortgage for Rs. 303 in his 
favour, the section of the law, namely 55 
(b) (5), under which the charge is claimod 
does not apply. I do not see what difference 
this makes, the result would practically be 
the same, for the meaning of there being a 
mortgage is that Kyi Nyo’s purchase will be 
subject to Aung Tha’s mortgage and Kyi 
Nyo must pay off the mortgage. 

The appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petitions Nos. 460, 461 

and 922 ok 1917. 

April 12, 1917. 

Present: — Mr. Justice Abdur Rahim and 

Mr. Justice Napier. 

In C. M. P. Nos. 460 and 461 ok 1917 
JANAKI AMMAL — Petitioner 

versus 

NARAYANASWAMl AIYFR — 


Respondent. 

In C. M. P. No. 92 1 ok 1917 
NARA\ ANASWAMI AIYAR— Petitioner 


vc rsus 

JANAKI AMMAL —Respondent. 

CivU Procedure Code (Act V of 1903,/, O. XL V, r. 15 
Certified copy of the decree,” interpretation of — 
Plum print copy with affidavit, whether sufficient. 

Rule 15 of Order XLV of the CoJe of Civil Pro- 
cedure should uot be construed as restricting the 
only possible evidence of an Order in Council to the 
certified copy, but as directory words with the 
object of ensuring that proper information on the 
subject of an Order in Council should be supplied to 
the Courts in India, [p. tJ30, col. l.J 

Hamah Cliun<ler Chowdhry v. Kali Sunderi Debi, 9 
C. 432; 10 1. A. 4; 12 C. L. R 511; 7 Ind. Jur. 101; 4 
bur. P. C. J. 403; 4 Ind. Dec. (n. a.) 97J, followed. 


Where, therefore, along with an application for 
execution of the decree of the Privy Council a plain 
print copy of the decree was filed and in support 
thereof an affidavit was filed, to show that it was the 
decree passed by the Privy Council: 

Held , that it must be deemed to be the true copy 
of His Majesty’s Order in Council within the meaning 
of rule 15 of Order XLV of the Code of Civil 
Procedure, [p. 63 J, col. 2.] 

Dnmodar Das v. Birj Lai, 30 Ind. Cas. 77; 37 A. 567; 
13 A. L. J. 769, distinguished. 

In No. 460 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to transmit for execution to the 
Court of the Subordinate Judge, Maya- 
varam, the plain printed copy of the decree 
of His Majesty in Council, in Privy Council 
Appeal No. 105 of 1914*, preferred against 
the decree of the High Court, in Appeal 
Suit No. 22 of 1908t (Original Suit No. 
30 of 1907) on the file of the Court of 
the Subordinate Judge Mayavaram. 

Mr. 0. A. Seshagiri S^stri, for the Peti¬ 
tioner. 

Messrs. T. II. Ramack'nlra Aiyar and 
G. S. Ramchandra Aiyar , for the Respond¬ 
ent. 

In No. 461 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed with the above Civil Miscellaneous 
Petition No. 460 of 1917, the High Court 
will be pleased to order the return of the 
securities deposited by the petitioner for 
the costs of the respondent in the appeal 
to His Majesty in Council in the said 
Privy Council Appeal No. 105 of 1914 
and also of the interest that may have 
accrued thereon, and to order the refund 
of. the balance of amount lying to the 
credit of the petitioner after defraying 
the expense for the printing and trans¬ 
mission of the printed record in the said 
Privy Council No. 105 of 1914 to His Majesty 
in Council. 

In No. 922 

Civil Miscellaneous Petition, praying that 
in the circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to set aside the order of the Regis¬ 
trar of the High Court, dated 26th February 
1917, in Civil Miscellaneous Petition No. 


*See 37 Ind. Cas. 101— Ed. 
fo't’t' 17 Ind. Cas, 261— Ed. 
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642 of 1917, for furnishing Janaki Ammal, 
the appellant in Privy Council Appeal 
No. 105 of 1914, with a certificate of the 
costs incurred by her in the High Court 
in Appeal Suit No. 22 of 1908, and in 
the Court of the Subordinate Judge of 
Mayavaram in Original Suit No. 30 of 1907, 
and to direct a re-settlement of the taxation 
of costs after hearing the petitioner herein. 

Messrs. T. E. Ramachandra Aiyar and G . S. 
Ramachandra Aiyar , for the Petitioner. 

; Mr. C . A. Seshagiri Sastri y for the Respond¬ 
ent. 

JUDGMENT.—The first objection taken 
to the transmission of the decree of the 
Privy Council for execution is that the 
Original Order in Council has not been filed 
in this Court and, therefore, there is no 
certified copy’ which should accompany the 
application for execution as required by 

Order XLV, rule 15 of the Code of Civil 
Procedure, 1908. The facts set out in Civil 
Miscellaneous Petition No. 460 of 1917 and 
the affidavit of the petitioner explain how 
the original order has miscarried and has 
not yet reached the petitioner. The order 
was passed about the end of July 1916 
and since the successful appellant before the 
Privy Council has not yet received the 
original order, he has put in a plain print 
copy of the Order in Council along with 
his petition and asks us to transmit the 
decree for execution to the lower Court. 

We think the principle of the decision of 
the Privy Council reported as Hurrish 
Chunder Chowdkry v Kali Sunderi Debi (1) 
applies to a case like this. As pointed out 
there, the provisions of section 610 of the 
old Code of Civil Procedure, which corres¬ 
pond to rule 15 of Order XLV of the 
present Code, should not be construed as 
restricting the only possible evidence to the 
certified copy, but as directory words with 
the object of ensuring that proper informa¬ 
tion upon the subject of any Order in 
Council should be supplied to the Courts 
in India. No doubt the Order in Council in 
that case was in possession of the opposite 
party and he neglected to file it. But the 
principle applies to the present case and we 
are satisfied upon the affidavit and other 

(1) 9 C. 182; 10 I. A. 4; 12 C. L. R.511; 7 Ind. Jur. 
161; 4 Sar P. C, J. 406; 4 Ind. Dec. (n. s ) 970. 


materials placed before us that the plain 
print copy filed along with the petition is a 
true copy of His Majesty’s Order in Council. 
In fact this is not denied. The case of Jamki 
Ammal v. Narayanasami Aiy^r (2) has also 
been reported in the authorised Law Reports, 
39 Madras 634, where the decree is given 
in the same terms as in the plain copy. We 
have been referred to a case in the Allahabad 
High Court, Damodar Das v. Birj Dal (3). But 
there it appears that there was no copy of the 
Order in Council’ at all before the executing 
Court, but only the judgment or recommenda¬ 
tion of their Lordships of the Privy Council. 
That is not the case here. 

Another objection has been urged by the 
learned Pleader for the respondent that the 
Registrar did not give notice to him at the 
time of taxing the costs. We have, however, 
heard what objections he has to urge as 
regards the costs as taxed, and his principal 
objection is that no Pleader’s fee should have 
been allowed in this Court because no cer¬ 
tificate of fees was filed within seven days 
as required by the rules. But then the order 
of this Court as regards costs was that each 
party was to bear his own costs and, there¬ 
fore, it was not expected that the Pleader 
would file any certificate of fees. That order 
has, however, been reversed by their Lord- 
ships of the Privy Council. We think in 
the circumstances the Registrar was right 
in accepting the certificate of fees. 

Civil Miscellaneous Petitions Nos. 460 and 
461 of 1917 are, therefore, allowed. Civil 
Miscellaneous Petition No. 922 of 1917 is 
dismissed with costs. 

(7. M. P. Eos. 460 and 461 of 1917 allowed ; 

C. M. P. No. 922 of 1917 dismissed. 


( V 2) R 37 P ind Cas. 161; 39 M. 634; 31 M. L. J. 225; 
20 M. L. T. 168; 14 A. L. J. 997; (1916) 2 M.W.N. 188; 
20 C. W. N. 1323; 18 Bom. L. R. 856; 24 C. L. J. 309; 4 

L. W. 530 (P. C.) . T T ’7CQ 

(3) 30 Ind. Cas. 77; 37 A. 567; 13 A. L. J. 769. 
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PATNA HIGH COURT. 

First Civl Appeal No. 46 of 1914. 

May 8, 1917. 

Present :—Sir Edward Chamier, Kt., 
Chief Justice, and Mr. Justice Jwala Prasad. 
Musammat DILTOR KQER — Plaintiff— 

Appellant 


versus 

Babu HARKU SINGH - Defendant— 

Respondent. 

Hindu Law — Widow—Acceleration — Maintenance — 
Reversioner, whether can deal with contingent interest. 

A reversionary Hindu heir has no right to deal 
with his expectant interest, [p. 634, col. 1.] 

Khun ni Lai v. Gohind Krishna Kara in, 10 Ind. Cas. 
477: 33 A. 356; 15 C. W. N. 545.- 8 A. L. J. 552; 13 
C. L. J. 575; 13 Bom. L. R. 427; 10 M. L. T. 25; 
(1911) 1 RI. W. N. 432; 21 M. L. J. 645: 38 I. A. 87 
(P. C.); Rup Narain v. Gopal Devi, 3 Ind. Gas. 382; 
36 C. 780; 6 A. L. J. 567; 10 C. L. J. 58; 13 C. W. N. 
920; 5 M. L T. 423; 11 Bom. L R. 833; 93 P. R. 1909; 
68 P. L. R. 1910; 146 P. W. R. 1909: 36 I A. 103; 19 
M. L. J. 548 (P. 0.): Sham Sundar Lai v. Achhan 
Kunwar, 21 A. 71; 2 C. W. N. 729; 25 I. A. 183; < Sar. 
P. C. J. 417; 9 Ind. Dec. (n. s.) 755; Kund Kishore 
Lai v. Kanee Ram Tewanj, 29 C. 355; 6 C. W. N. 295; 
Sumsuddin v. Abdul Huscin, 31 B. 165; 8 Bom. L. R. 
781, distinguished. 

A Hindu widow must surrender her entire interest 
in her husband's property in order to elTect a valid 
acceleration of the estate in favour of the next 
reversioner, [p. 634, col. 2 ] 

Deli Ptasad Chowdhry v. Golap Bhagat, 19 Ind. 
Cas. 273; 40 C. 721; 17 C. W. N. 701; 17 C. L. J. 499:; 
Rangappa Naik v. Kamti Kaik t 3\ M. 366; 3 M. L. T. 
355; 18 M. L. J. 309, relied upon. 

One T. died leaving two widows P. and K. P. and 
K. divided tho property between themselves. K. 
during her lifetime surrendered her entire interest 
in the property in favour of her daughter’s son to 
which the daughter consented. 'The daughter’s son, on 
the other hand, agreed to give K. Rs. 1,200 per year 
for her maintenance and it was agreed that in lieu 
of her maintenance she should remain in possession 
of four villages belonging to her husband: 

Held, that the surrender effected a valid 
acceleration, [p. 635, col. 1.] 

0 

Appeal from a decision of the third Sub¬ 
ordinate Judge, Patna, dated the 23rd Sep¬ 
tember 1913. 


FACTS of the case and the arguments are 
fully set out in the judgment. The material 
portion of the document, dated the 19th 
March 1891, executed by Musammat Khatan 
Knar is as follows: — 

‘ 3. Now Micsammats Diltor Kuar and 
Mantor Kuar, the daughters, and Babu 
Harnandan Prasad Narain Singh, father and 
guardian of Babu Sheonandan Prasad 
N-vayan Singh minor, my daughter’s son, 
who are now present and residing with me, 


the executant, at my house in Mama Garh 
Nehusa, Pa { rgana Ghyaspur, used to make 
this request that with the exception of the 
properties given below the income of which 
would be sufficient to meet the expenses of 
me the executant and should be retained in 
my possession, I should deliver complete 
possession of the remaining properties move- 
able and immoveable to the extent of one- 
third share in equal proportion under the 
term of the taksimnama. As I the executant 
heartily desire that during the lifetime of 
me the executant the taksimnama , dated the 
28th February 1886, and the ijabnamas , 
dated the 11th July 1886, 15th September 
1886 and 20th September 1S86, should come 
into force and that in future the daughters 
and the daughters’ sons may have no occasion 
for dispute among themselves and their sons 
and representatives nor should any one be 
in want of possession after my death, there¬ 
fore, 1, the executant, out of my own free¬ 
will.recognised each of the three heirs 

set forth above to have and hold possession 
in equal proportion of the entire properties 
in the deed of taksimnama mentioned above 
as well as mentioned below, with the excep¬ 
tion of the properties relating to the 
Thakurhari in respect of which some one else 
is the mutawalli , viz., one-third share to Mu - 

sammat Diltor Kuar.and one-third share 

to Musammat Mantor Kuer.and cne- 

third to Babu Sheonandan Prasad.. 

and waived all olaims to possession in 
respect of the same and withdrew altogether. 
And now I, the executant, have not and shall 
not have any sort of claim to title, etc., with 
each of the said three heirs. And each of the 
three heirs mentioned above too have had 
and held complete possession out of their 
free will and accord in confirmation of the 
previous deed, taksimnama , executed by me 
the exeoutant and the ijabnama executed by 
themselves in their own capacity and by his 
guardian. Each of the three heirs should 
have their respective names registered in the 
Government Registers in the column of 
milkiat and malikdari on expunotion of the 
name of me, the executant. In respect 
thereto none of the heirs shall have any 
connection or contention or demand with the 
other or with any of their heirs and repre¬ 
sentatives. 

9. Each of the three heirs agreed to pay 
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Rs. 1,200 annually for the purpose of meeting 
the expenses and necessity of me, the exe¬ 
cutant, during ray lifetime and I, the 
executant, accepted to take Rs. 1,200 
annually, but with mutual consent and with 
a view to better security and to avoid de¬ 
mands, in lieu of Rs. 1,200 the said amount 
of maintenance, Mama Nehusa and Mama 

Ukhra.and Mauza Chak. the 

jamabandi of which.comes up to the 

amount of maintenance should remain in the 
possession of me the executant with only the 
right of appropriation of the produce in lieu 
of maintenance, support and necessities of 
every description till my lifetime. And the 
payment of the Revenue and Road and Public 
Works cesses and other Government dues 
will rest with each of the said three heirs, 
their heirs and representatives. And after 
the death of me, the executant, the same will 
come into the possession of each of the three 
heirs, their heirs and representatives in 
proportion to a third share to each; no one 
has and shall have any claim and contention 
with any other and each of the three heirs 
in equal proportion should get their respect¬ 
ive names registered in the columns of maliks 
and malikdari in the Government Registers 
in respect of the said villages.” 

Dr. 1). N. Mitra , Messrs. Rajendra Prasad 
Goyan , R. Chatterji , Nirsu Narayan Sinha , 
Ram Persad and Purendra Rarain Sinha , for 
the Appellant. 

Messrs. Rai Guru Saran Prasad , Tribhuan 
Nath Sahay , Gangadhar Das , Kuhcanl Sahai 
and Hari Bhusan Mukeijee , for the Respond¬ 
ent. 

JUDGMENT. 

Chamier, C. J. — This was a suit by the 
appellant for recovery of possession of shares 
in several villages which came into the 
possession of the respondent under a mort¬ 
gage in the form of an ijara executed in his 
favour on September 14th, 1897, by Musam- 
mat Mantor Koer, a sister I now deceased) 
of the appellant. The appellant claims a 
declaration that the ijara is not binding 
on her, a decree for mesne profits, and other 
relief*. 


The following pedigree has been admitted: 


Musammat 
Poona Koer, 
1st wife, 
who died in 
1899. 


: Tundan Singh, 
died 

February 2nd, ,1875. 


Musammat Dhanjot Koer, 

alive 


Several daughters. 


Musaminat 
Khatan Koer, 
2nd wife, 
who died in 
1902. 


_r _ 

riii 

Musummat Musa mm at Musammat Musammat 
Ganeswar Sheomurat Diltor Koer, Mantor 
Koer, Koer, (plaintiff', Koer, 

died without who died had two sons died in 
issue before in August of whom one December 
1886. 1884 is now alive. 1906 

i I 

Sheonandan Singh. Musaminat 

Jageshwar Koer, 
alive. 


According to the Hindu Law the property 
of Tundan Singh devolved upon his two 
widows jointly; on the death of PooDa Koer 
the surviving widow Kbatan Koer would 
have taken the entire property and on her 
death her surviving daughters Diltor Koer 
and Mantor Koer wruld have taken it 
jointly, and on the death of Mantor Koer 
her sister Diltor Koer would have taken 
tlie whole and the daughters’ sons would 
have taken nothing till the death of the 
last surviving daughter. 

But the property of Tundan Singh has 
been the subject cf many transactions and 
the decision of this case depends upon the 
effect to be given to them. 

On the death of T undan Singh Khatan 
Koer seems to have set up a Will. Poona Koer 
disputed the Will and set up a gift in 
respect of some moveable property. The 
dispute betv een the widows vas settled on 
October 29th, 1S76, on terms stated in t-o 
. qrarnamas executed by each in favour of 
the other. These documents recite that 
Khatan Koer had given up the W ill pro¬ 
pounded by her and Poona Koer had given 
up the gift which she had set up, and go 
on to provide that Khatan Koer who had 
four daughters should take a 12-annas shard 
in the property and Poona Koer who had 
only one daughter should take a 4-anras 
share. Poona Koer was to be entitb-d 
to retain her share for life or give it to 
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her daughter or son-in-law and in case of 
her death the share was to go to her 
daughter. There was similar provision re¬ 
garding the share of Khatan Koer. There 
was also a provision which was intended 
to keep the 4-annas share in the line of 
Poona Koer and her descendants for ever 
and the 12-annas share in the line of 
Khatan Koer and her descendants for 
ever. 

ft was firstly contended for the respond¬ 
ent that the iqrarnamas had the effect of 
conferring an absolute and heritable estate 
upon each of the widows as if the rule 
laid down in the case of Rhunni Lai v. Gobind 
Krishna Narain (1) and other similar cases 
applied to the present case. But it is 
clear that the compromise was not based 
upon any antecedent title to an absolute 
estate in the parties. Khatan Koer gave up 
all olaims under the Will. That document 
has not even been put in evidence and 
there is nothing to show that it purported 
to give her an absolute estate. It must, 
therefore, be held that the widows did not 
under the compromise acquire absolute 
estates in the property. At the latest the 
iqrarnamas ceased to have any effect on the 
death of Khatan Koer in 1902. 

On March 14th, 1878, Khatan Koer exe¬ 
cuted a document whereby she purported to 
divide the 12 -annas share between her four 
daughters with effect from her death. This 
document was never acted upon and may be 
dismissed from further consideration. 

On February 28th, 188^, after the death 
of the eldest daughter, Khatan Koer executed 
a somewhat similar document whereby she 
purported to divide the 12 annas share 
between her daughters Diltor Koer and 
Mantor Koer and her daughter’s son Sheo- 
nandan with effect from her death. On July 
11th, 1S86, September 15th, 1886, and Sep¬ 
tember 20th, 1836, Diltor Koer, Mantor Koer 
and the father of Sheonandan each executed 
a document staled an ijabnama accepting the 
terms and conditions of the deed of February 
28th, 1886, and the husbands of Diltor Koer 
and Mantor Koer each executed an iqru'inama 

(1) lOInd.Cas. 477;33 A. 366; 15 C. YV. N. 645; 
8 A. L J. 562; 13 C. L. J. 575; J3 Horn. L. It. 4 7; 10 
M. L. T. 25- (1911) 1 M. YV. N. 432; 21 M. L. J. 045; 38 
I. A. 87 (P. C.) 


guaranteeing that his wife would observe the 
arrangement that had been made.. The doou- 
ment executed by Dharamjit husband of Diltor 
Koer is dated September 24th, 1886, and 
is on the record. The others have not been 

printed. 

Before going further it is necessary to 
ascertain what was the legal effect of this 
set of documents. For the reasons already 
given it is clear that Khatan Koer had no 
power to regulate the succession to the pro¬ 
perty after her death. On behalf of the 
appellant it is contended that the two 
daughters and the daughter’s son could not 
enter into agreements which would bind 
their contingent or prospective interests in the 
property or change the course of the devolution 
of the property, and reliance is placed on sec¬ 
tion 6 of the Transfer of Property Act and on 
the cases of Rup Narain v. Gopal Devi (2), 
Sham Suudar Lai v. Achhan Kunwar (3), 
Nund Kishore Lai v. Kanee Ram Tewary 

(4) and Sumsuldin v. Abdul Ilusein (5). 
The respondent, on the other hand, relies 
upon the cases of Railash Chandra Chucker - 
butty v. Kashi Chan Ira Chuckerbutty (6), 
Ramakkal v. Ramasami Naickan (7) 
Sudalai Ammal v. Gomati Ammal (8), Kantee 
Chandra Muke/ji v. Al i-Nabi (9), Ram 
Nirunjun Singh v. Prayag Singh (10). The 
five cvses last rnentionpd may be distin¬ 
guished from the present case on the ground 
that the agreements in question in these 
cases were made by persons in possession 
of property and the object of the agree¬ 
ments was to define their respective rights 
in that property, whereas in the present 
case the two daughters and the daughter’s 
son were net in possession of property 


\ ^ / U A • I » A • VU 


- — — i •-» 


* • *• •• • u • uu i : ill i ; 

L J. 5<; 13 C. YV. N. 920; 5 Al. L. T. 423; 11 Horn L 
U 813; 93 P. it. 1909; 63 P. L. K. 1910- 146 P W h 
1909; 36 1. A. 103; 19 Al. L. .1. 543 (PC) 

(3) 21 A. 71; 2 C. YV. N. 729; 25 1. A. 1 83; 7 Sar P 

C. J. 4,7; 9 Ind. Dec. (n.s.) 755. * 1 * 

(4) 29 C. 355; 6 C. YV. N. 395. 

(5) 31 B. 165; 8 Bom. L R. 781. 

(6) 24 C. 339; 12 ind. Dec. (n. s.) 893. 

(7) 22 Al. 522; 9 M. L. J. 101; 8 ind. Dec (\ s \ 

373. ‘ 


18 ) 16 Ind Cas. 428; 12 Al. L. T. 288- 
355; (1912) M. YV. N. 90s. 

(9) 9 Ind. Cas. 935; 33 A. 414; 8 A L 

<-°) 8C- 138; IOC. L. „R, 6„ 1 I ml. 

88. 


2-« M. L. J. 

J. 199. 

P ec . (N\ h.) 
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but were attempting to deal with property 
which might or might not devolve on them 
on the death of Khatan Koer. 

It appears to me, as it appeared to the 
Calcutta High Court in Nund Kishore Lai 
v. Kanee Bam Jewary (4), that the deci¬ 
sion of their Lordships of the Privy 
Council in Sham Sundar Lai v. Achhan 
Kunwar (3) has distinctly negatived the 
right of a reversionary Hindu heir to deal 
with his or her expectant interest. In Sumsud- 
din v. Abdul Husein(b) Sir Lawrence Jenkins 
held the same witli reference to the chance of 
a person succeeding to an estate under the 
Muhammadan Law. I am of opinion that 
there is nothing in the document executed 
by Khatan Koer, her two daughters, their 
husbands and the father of Sheonandan 
in 1886 which would have prevented the 
daughters from asserting their rights under 
the Hindu Law on the death of Khatan 
Koer. 

But on March 19th, 1891, Khatan Koer 

executed a document styled an iqrarnama 
la-dawa, whereby she gave up her widow’s 
estate in the property which had been 
till then in her possession. Clauses 1—4 of 
this document recite some of the previous 
documents and give the history of the 
family from 1875 up to date. Clauses 

5 _ 7 m ay be disregarded. Clause 8 states 

that her daughters and the father of 
Sheonandan had asked her to hand over 
her property *to them, retaining only what 
would be sufficient for her maintenance, 
and that she had agreed to do so. Then 
she goes on to say that she has made each 
of them full and absolute possessor of 
one-third of her property and had herself 
given up possession to them, that she had 
no longer any claim to the property and 
that each of the three was to have his or 
her name entered in the Government records 
in respect of his or her share. Each of 
them was to be malik of his or her share 
and none of them was to have any con- 
tention, demand or connection with the 
others or their representatives. Clause 9 
recites that the two daughters and the son- 
in law had agreed to pay her Rs. 1,200 
per annum for her expenses for life and 
she had agreed to accept that amount, but 
it had been arranged between them and 

her that instead of receiving Rs. 1,200 


from them she should retain possession of 
four of the villages and have the right to 
take the income thereof for her mainten¬ 
ance and needs—the Government revenue and 
cesses being paid by the daughters and son- 
in-law and their heirs and representatives. 

The appellant contends that this document 
at the most transferred Khatan Koer’s 
estate to the daughters and Sheonandan, 
that there was no complete surrender or 
extinction of the widow’s estate and con¬ 
sequently no acceleration of the estates of the 
daughters. The respondent on the other hand 
contends that this document evidences a com¬ 
plete surrender and extinction of the widow’s 
estate by Khatan Koer which brought about 
an acceleration of the estates of the daughters, 
and that this document read with the 
documents of 18:6 and considered in the 
light of the conduct of the two daughters 
and the daughter’s son shows that they 
had all agreed, so far as they were able 
to do so, that the two daughters and 
Sheonandan should each take a one-third 
share. The Subordinate Judge relied upon 
the case of Pulin Chandra Mandal v. Bolai 
Mandal ( 11 ) as authority for the proposi 
tion that a surrender by a widow of her 
entire interests in a portion of her husband’s 
estate accelerates the estate of the rever¬ 
sioners in that portion, but that decision 
was in effect overruled by the Full Bench 
in Debi Prosad Chowdhry v. Golap Bhagat( 12), 
where it was held that the suriender must 
be of the entire estate of the widow in 
order that the estates of the reversioners 
may be accelerated, and the same view wa9 
taken in Rangappa Naik v. Kamti Naik (13). 
It is contended by the appellant that 
Khatan Koer did not give up her entire 
estate because she retained possession of 
four villages and we were referred to the case 
of Pilu Appa Nalwade v. Babaji Naru 
Mang (14), where two widows had made 
a gift of four-fifths of their husband’s estate 
and had retained one fifth for their main¬ 
tenance, and it was held that the retention 


(11) 35 C. 939: 12 C. W. N. 837; 8 C. L. J. 280. 

(12) 19 Ind. Cas. 273; 40 C. 721; 17 C. W. N. 701: 
17 C. L. J. 499. 

(13) 31 M. 366; 3 M. L. T. 355; 18 M. L. J. 309. 

(14) 4 Ind. Cas. 584; 34 B. 165; 11 Bom. L. R. 
1291, 
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of the one-fifth took the case out of the 
rule. The terms of the instrument executed 
by the widows in that ca9e do not appear 
from the report. In the case before us 
Khatan Koer abandoned the whole of her 
widow’s estate as such and in lieu of 
Rs. 1,200 per annum as maintenance was 
allowed to take the income of four villages. 
It is quite clear from the terms of the 
document that she did not retain a widow’s 
estate in the four villages but was given 
a bare right to receive the rents and 
profits from the tenants instead of taking 
the sum of Rs. 1,200 from the other parties 
to the document. It was also contended that 
even if Khatan Koer gave up her widow’s 
estate in all the property then in her 
possession, there was no acceleration of the 
estates of the daughters because the 4-annas 
share in Tundan Singh’s property remained 
in possession of the other widow Poona 
Koer. As a matter of fact Poona Koer 
also shortly afterwards, i. <?., in 1696 relin¬ 
quished her 4-annas share in favour of her 
daughter, but, in my opinion, the retention 
of her share by Poona Koer did not make 
the relinquishment by Khatan Koer any 
less complete. Jly an arrangement, which 
was binding upon both the widows for 
their joint lives and upon the survivor of 
them, Khatan Koer had no rights whatever 
in the share allotted to Poona Koer. Khatan 
Koer abandoned her widow’s estate in all 
the property to which she was entitled and 
that was, in my opinion, sufficient to satisfy 
the rule. Lastly, it was contended that 
an abandonment of her estate by a widow 
must be in favour of the next reversioners 
only, whereas Khatan Koer abandoned one- 
third of her estate in favour of her daughter’s 
son who was not one of the next reversioners. 
In my opinion this contention should be re¬ 
jected. What is required is that the 
widow should relinquish her estate. The 
circumstance that the next reversioners 
allowed another person to take part of the 
property does not appear to affect the 
question. If the relinquishment had been 
in favour of the next reversioners oidy 
and they had the next day made over 
part of the property to another person, 
there would have been no room for the 
contention now advanced, it was with the 
consent of the two daughters and in pursu¬ 
ance of the family arrangement that one- 


third of the property was made over to the 
daughter’s son Sheonandan. On the whole 
I am of opinion that the relinquishment of 
her widow’s estate by Khatan Koer was 
sufficient to bring this case within the rule 
and that the estates of the daughters were 
accelerated. If this view is correct Mantor 
Koer acquired in 1891 a woman’s estate in 
her father’s property which passed into her 
possession and she had power to mortgage 
it in 1697 for legal necessity as understood 
in the Hindu Law. When Mantor Koer 
died ir. 1906 Diltor Koer might have chal¬ 
lenged the mortgage but she did not do 
so. On the contrary she accepted three 
instalments of the haq ajiri (the sum payable 
by the ijaradar) from the respondent 
namely Rs 347-0 3 on January 9th, 1907, for 
a period prior to the death of Mantor Koer, 
Rs. 300 on March 25th, 1907, and Rs. 200 
on June 3rd, 1907 (see Exhibits D l) 1, 2 
3). The finding of the Court below that 
these sums were received by Diltor Koer has 
been challenged but, in my opinion, there 
can be no doubt that the three sums were 
received by her. I prefer the evidence of 
Parasidha Narain Singh and the respond¬ 
ent to that given by the appellant and 
her servant Maneshur Lai, whose story 
that he told the appellant’s husband that 
the respondent’s iiara was a colourable 
one” is plainly fal>e. The appellant and 
her husband (Dharamjit) had full knowledge 
of the ijara taken by the respondent, for 
Dharamjit had advanced money to Mantor 
Koer on September 18th, 1897, when an 
arrangement was made that the haq-ajiri 
payable by the respondent should be devoted 
to keeping down the interest payable to 
him (Dharamjit’. 1 agree with the Court 

below that Diltor Koer by accepting rent 
or haq-aiiri from the respondent after the 
death of Mantor Koer must be taken to 
have elected to affirm the mortgage and that 
she cannot now challenge it. 

But I am prepared to go further and 
accept the view taken by the Court below 
that there was a valid family arrangement 
whereby Mantor Koer became entitled to 
deal with her one-third of Khatan Koer’s 
estate as she pleased so far as Diltor 
Koer was concerned. For the reasons already 
given I am of opinion that the documents 
of 1SS6, executed as they were while the 
daughters had no more than expeotant 
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interests, did not have the effect which they 
were intended to have. But when the 
daughters obtained possession in 1891 they 
became entitled to make any agreement 
with each other that they pleased regard¬ 
ing the property in their possession. It is 
quite clear that all along the daughters 
were anxious to make an arrangement 
whereby each should take one-third of hjr 
mother’s property and have un r ettered con- 
trol over it. Diltor Koer and Mantor 
Koer did not sign the deed of March 
19th, 1891, but they accepted it. and applied 
to the Collector for registration and took 
possession on the strength of it. That 
document was the last of a series of docu¬ 
ments all executed with the sane object. 
It is quite clear that by taking possession 
under that document the daughters re¬ 
affirmed the arrangement which they had 
sought to make previously but which they 
had been unable to make effectively owing 
to the nature of their interests. The heirs 
of Diltor Koer may not be bound by the 
arrangement which she made with her sister 
and Sheonandan but Diltor Koer herself 
cannot challenge it. In this view the u*ra 
held by the respondent cannot be challenged 
by the appellant Diltor Koer, whether it 
is supported by legal necessity or not. 

I would dismiss this appeal with costs. 

# 

Jwala Prasad, J.—I agree that the appeal 
should be dismissed. 

Appeal dismisied. 


PUNJAB CHIEF COURT. 

First Civil Appeal Nj. 93 of 19.5. 

June 7, 1917. 

Fresent: —Mr. Justice Scott-Sinith and 
Mr. Justice Leslie Jones. 

BHAG MAL and others— Defendants — 

Appellants 

versus 

BHAG WAN DAS and others —Plaintiffs— 

Re fondents. 

Hindu Law— Mitakshara—Succession- Sisjer's son 
and grandson, whether baudhua-Delay .nfihng suit 
—Acquiescence—Limitation Act (IX oj 190 ), Sell I, 
Art. 120 -Suit for declaration oj plaintiff s right to 

manage dharamsala. . _. , 

According to the Mitakshara School of Hindu 

Law. a sister’s son and grandson are barxdhus and 


can succeed to the property of the deceased as his 
heirs, [p. 637, cols. 1 & 2.] 

Mangat Ram v. Devi Chand , 20 P. R. 1906; 69 P. L. 
R. 1906; Bibi Sodhm v. Harsa Sin ih, 31 Ind. Cas. 
585; 51 P. R. 1916; 138 P W. II. i9 6; 155 P. L. R. 
1916, distinguished 

The mere fact that a suit by the reversioners 
challenging a gift is not brought till ten or eleven yeais 
after the death of the donor does not show that the 
plaintiffs accjuicsced in the gift and the plaintiffs are 
not thereby estopped from bringing the suit [p. 6$7, 
col. 2.] 

Plaintiffs sued for possession of certain property 
and a dharamsala , but subsequently amended the 
plaint and asked for a decree for possession of the 
property and a declaration to the effect that they 
were entitled to be managers and supervisors of the 
dharamsala. In the amended plaint it was stated 
that the person last in possession died in April 189S 

and that the cause of action accrued then: 

Held, that the suit was governed by Article 12U 
of the Limitation Act and having been filed more 
than six years after the last owner’s death was barred 
b} r time. [p. 619, col. I.] 

First appeal from the decree of the 
Subordinate Judge, 1st Class, Attoek, dated 
the 31st of October 1914, decreeing the 

claim in part. . 

Messrs. 0. H. Oertel and Qanpat Rai , 

for Bhag Mai, and Mr. Beechej , for Musammat 
Bindo, Appellants. 

The Hon’ble Pandit Sheo Narain , R. B., 
for the Respondents. 

7 

JUDGMENT.—This is an appeal by 
Bhana defendant from the order of the 
Subordinate Judge, 1st Class, Campbellpore, 
giving Bhagwan Das and Gokal Chand a 
decree for possession of five eighths and one- 
eigl th share respectively of certain property 
of which Musammat Subi, widow of Hira 
Singh, made a gift in favour of the de¬ 
fendant-appellant Bhana. The claim for a 
declaration in respect of the management 
of a dharamsala was dismissed and there 
are cross objections by the plaintiffs in 
respect of this. At first Bhagwan Das, who 
is the sister’s son of Hira Singh, was the 
sole plaintiff, but subsequently .V. itha Mai, 
sister’s son, and Karm Chand and Gokal 
Chand, sister’s grandsons of Hira Singh, 
were j fined as co-plaintiffs. The lower 
Court originally dismissed the plaintiff’s suit 
as haired by time, but this Court on 
appeal held that the suit was barred by 
time only as regards Bhagwan Das but 
not as regai ds the other plaintiffs. It, 
therefore, set aside the order of the lower 
Court in legard to them and remanded 
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the case under Order XLI, rule 24, Civil 
Procedure Code, for decision on the merits, 
(see judgment in Civil Appeal No. 895 
of 1910,* dated 28th March 1912, printed at 
pages 1-3 of the paper-hook). Subsequently 
Mitha AJal and Karm Chand assigned their 
shares in Hira Singh’s property to Bhagwan 
Das and he has now been given a decree 
for their shares. The facts of the case 
appear sufficiently from the judgments of 
the lower Court and of this Court in the 

previous appeal and need not be recapitulated 
at length, 

1. he first question for decision is whether 
a sister’s son is an heir under the Hindu 
Law as followed by the parties. Article 
576 of Mayne’s Hindu Law, 8ih Edition, 
shows that the sister’s son has now been 
held to be a bandhu in those parts of 
India where the Mitakshara school is in 
force. Mr. Oertel has referred us to Mangat 
Ram v. Devi 0hand (I) and Bibi Sodhan 
v. Harsa Singh «2), but neither of those 
rulings is in point for the case of the 
sister’s son was not discussed in them. In 
Bibi Sodhan v. Harsa Singh (2) it was, no 
doubt, stated that according to the Benares 
School of Hindu Law females do not 
succeed to males unless their right of in- 
heritance is expressly recognised by some 
text in their favour. The sister is not one 
of the females whose right of inheritance 
is expressly recognised so that the sister 
would not be an heir, but it does not 
follow, because a sister is not an heir, 
that a sister’s son is also not an heir. In 
Raghunath Kuari v. Human Mur (4 ) the 
right of the sister’s son wps recognised. 
Bansidhar v. Ganeshi (4), which held that 
a daughter’s daughter was an heir, was 
expressly dissented from in Jagan Nath v. 
Champa (5), but these cases are obviously 
not in point here where we have to con¬ 
sider the case of a sister’s son. The case 

reported as Khargai v. Debi (6) was one 
tl) 20 P. ft. J906; 69 P. L. It. 1906. 

W ? e V" d - Ca «- 585; 61 p. ft. 1910, 138 P. W. R. 
1916: 166 P. L. It. 1916. 

/ v (3) ™ f ,9, i A - w - N. (1898) 13; 9 I ml. Dec. 

8.; 484. 

K ( t\ 2 , 2 o£; 338i A - W - N - ( l!0 °) Ws 9 Ind. Dec. 

] £.)o. 

a 8 /; ' A ? 1{ A ' W ' N ' ( 19LB ) l3 - » A. L. J. 87. 
w) 9 Ind Cas. 339. 


m~Kd hU9Wan Duby Bhana * Ial > 11 Ind. Cas. 


where a sister’s son was preferred to the 
father’s uncle’s daughter’s son and in Sunlar 
Singh v. M it cam mat Gurdtvi v 7), a Divisional 
Bench ruling of this Court, it was stated 
that the right of the sister’s son as a 
bandhu had now been settled in his favour. 
Mr. Oertel has not been able to cite a 
single 1 ecent instance in which it was 
held that the sister’s son is not a bandhu 
according to the Mitakshara School of Law. 
We, therefore, hold that Mitha Mai and 
Bhagwan Das being sister’s sons of Hira 
Singh were clearly his heirs. It is, how- 
ever, urged that even if the sister’s sons 
are heirs, Karm Chand and Gokal Chand 
who are sister’s grandsons are not heirs. 
As to this Pandit Sheo Narain has refer¬ 
red us to Trevelyan’s Hindu Law, page 
where the father’s daughter’s son’s son 
i. e ., sister’s son’s son is given in the list 
of bandhus. We, therefore, hold that all 
the original plaintiffs were heirs of Hira 
Singh. If the pedigree table is as stated 
by the plaintiff®, then Mitha Mai was 
clearly entitled to a half share of the 
estate of Hira Singh and Karm Chand 
and Gokal Chand were entitled to one- 
eighth share eich. Bhagwan Das is the 
assignee of Mitha Mai and Karm Chand and 
would, therefore, be entitled to five-eighths 
share in the estate. 

Mr. Oertel urged in a half-hearted way 
that the plaintiffs were estopped from suing 
having acquiesced in the gift to Bhana 
Mai. He was, however, unable to point 
out in what manner their acquiescence 
was proved. The only point urged by 

him was that there was a great delay 
in bringing the suit and that originally 
Mitha Mai, Karm Chand and Gokal Chand 
did not join in it. The mere fact that 

a suit was not brought for some ten or 
eleven years after the date of Musammat 
Subi’s death does not show that the 

plaintiffs acquiesced in the gift. We, there¬ 
fore, hold that there is no estoppel by ac¬ 
quiescence made out. 

The next point is whether Hira Singh 
had any other reversioners besides those 
mentioned in the plaint. It is alleged 

that he had a sister Musammat Bholi of 
whom Diwan Chand is the great-grand- 

(7) 31 Jnd. Cat. *7; J6 3 P. W. U. 19J6. 
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son and that Mitha Mai had a brother 
Ghaddu whose grandsons, Sona and Bishna, 
are alive. It is admitted by the plaintiffs 
that Mitha had a half brother Ghaddu, 
but they say that the latter was not the 
son of a sister of Hira Singh but of another 
wife of Devi Sahai, Mitha’s father. The 
lower Court has clearly held that it has 
not been proved that any other heirs of 
Hira Singh are living who should have 
been made parties to the suit. The evi¬ 
dence in support of the defendants’ con¬ 
tention is meagre and has been sufficiently 
discussed by the lower Court in its judg¬ 
ment. Its finding is entitled to great weight 
and should not be set r/side by an Appel¬ 
late Court unless the latter is convinced 
that it is wrong. We have perused the 
evidence on the record and are unable to 
hold that it is proved that any heirs of 
Hira Singh existed other than those admitted 
by the plaintiffs. L)iwan Chand was him¬ 
self produced as a witness, and though his 
evidence is by no means satisfactory, it 
does not prove anything in favour of the 
defendant. 

The next question is whether Bhana defend¬ 
ant is entitled to recover any sum on account 
of debts of Musammat Subi, widow of Hira 
Singh, paid off by him or on account of sums 
expended by him upon the property or upon 
the funeral ceremonies of Musammat Subi. 
Upon this very little has been urged in 
argument except in regard to a sum of 
Rs. 1,000 paid by Bhana to a previous mort¬ 
gagee, the mortgage in whose favour was 
effected by Musammat Subi on 30th March 
1896. The lower Court has disallowed this 
item on the ground that there was no proof 
that Musammat Subi had any necessity to 
effect the mortgage. It is pointed out that 
Bhana was living with Musammat Subi when 
the mortgage was effected and was in a 
peculiarly favourable position for snowing 
the necessity for transaction if any such 
existed. The deed of mortgage is printed on 
pages 1—3 of the paper-book. It does not 
allege any necessity at all and shows that 
Rs. 1,000 was paid to Musammat Subi in 
cash at the time of registration. She was 
accompanied by Bhana the present appellant 
and there is, therefore, good ground for suppos¬ 
ing that it was Bhana himself who received 
and spent the money. At all events he must 


be fixed with the knowledge of the purpose 
for which Rs. 1,000 was borrowed, and he has 
made no attempt to show that there was any 
necessity for it. He does not allege that he 
paid off this debt out of his own pocket. He 
paid it off on the 22nd February 1906 and 
about a month later he made a further mort¬ 
gage of a part of Hira Singh’s property for 
Rs. 2,800 said to be due on book account. 
We have no doubt at all that the Rs. 1,000 to 
pay off the prior mortgagee was advanced by 
the subsequent mortgagees. Those mort¬ 
gagees were made defendants in the present 
suit and have not appealed from the decree 
of the lower Court. Mr. Oertel suggests 
that his client will be personally liable to 
them but we know nothing about this. We 
hold that there is no proof that Musammat 
Subi effected the original mortgage for 
necessity, and that if Bhana Mai paid off that 
debt he did not pay it out of his own pocket, 
but out of the money raised by him on a 
subsequent mortgage of Hira Singh’s pro¬ 
perty. 

As to the other sums said to have been 
spent by Bhana Mai, we agree with the lower 
Court that he is not entitled to any compen¬ 
sation. He admitted that he received jewelry 
worth Rs. 200 and other household goods 
belonging to Musammat Subi at the time of 
her death, and it is not at all likely thatdie 
spent more on her funeral ceremonies than 
the value of the properties which he received 
from her. He has, moreover, been deriving 
an income of about Rs. 150 a year from the 
property during all the years that he has 
been in possession, and the sums thus 
realised by him may very well be set off 
against anything spent by him upon the 
upkeep or improvement of the property. 

The lower Court dismissed the claim in 
respect of the management of the dharamsala , 
holding that sanction of the Collector was 
necessary under section 92 of the Civil Pro¬ 
cedure Code. Mr. Sheo Narain contends 
that section 92 is not applicable and refers 
to Budree Das Mukim v. Chooni Lai Johurry 
(8) and Sir Dinshaw v. Sir Jamsetji (9). 
We do not find it, however, necessary to 
decide this point definitely because, in our 

(8) 33 C. 789; 10 C. W. N. 581. 

(9) 2 Ind. Cas. 701; 33 B. 509 at pp. 510, 529; H 
Bom. L. R. 85; 5 M. L. T. 301. 
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opinion, the plaintiffs’ claim for a declara¬ 
tion as to the management of the dharamsala 
is barred by time, in the original plaint 
possession of the dharamsala as well as 
other property was claimed but upon the 
advice of Bhai Charat Singh, before whom 
the case was at one time, the plaintiffs 
amended the plaint and prayed for a decree 
for possession of the entire property except 
the dharamsala and asked for a declaratory 
decree to the effect that they were entitled 
to be managers and supervisors of the 
dharamsala (see the amended plaint at page 
24 of the former paper-book which was 
printed when the case was previously before 
this Court). In that plaint it was stated 
that Musammat Subi died in April 1898 
and that the cause of action accrued then. 
The suit for a declaration is governed by 
Article 120 of the Second Schedule of 
the Limitation Act and having been brought 
more than six years after the date of 
Musammat Subi’s death is barred by time. 

The oross-objections accordingly fail and 
we hereby dismiss them. The appeal of 
the defendants is also dismissed but taking 
all the circumstances of the case into con¬ 
sideration we leave the parties to bear their 
own costs. 

Appeal dismissed, 

Cross-objections dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2439 

ok 1915. 

July 19, 1917. 

Present:— Mi\ Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

ISWAR CHANDRA SARMA and others- 

Plaintiffs—Appellants 

versus 

KAILASH CHANDRA NATH and others— 
Defendants—Respondents, 

Landlord and tenant—Occupancy holdina non . 

Zhu r f ' P ' lr f Ch T r 0f > in nation of money-decree, 
9 oj against subsequent purchaser in execution of 

^■decree recognized by landlord-SettleZnt 

mnc. h • PUrCl “‘ S6d a non.transferable occu- 

paneyliokliMg m execution of a money.decreeb.it 

>efore he took possession from Court, the defend. 

a purchased the same in execution of another 


aTd n r e r;j d d $*££ Possession, 

re.fnta-ujonlhe^lnd^oal^t d‘ d a r ‘f ht t() 

heirs of the original tenan 1, aband ° n ™»t by the 
the defendants and treated them -mZ'Z "i"' fr ° m 
practically a settlement with th *'? 9nt ®» there was 
and that, therefore, the plaintiff 1 >y th ° Iail(,Iord 
the interest of the tenant did not P " rdlaSer of 

interest which could he i ” 0t ac( l uiro an y 

or the defendants claiming under'the''Tn "n h ! ldlo r vd 
6b9, col. 2.] n r tho ,an( Hord. [p. 

Appeal against the decree of fhp fiffi • A • 
S.b„rd™, e J. dse , uJl” 

I"”; IMo ’ co ''lirmin. Hat o( II,e ji un j 

Brahmanbem, dated the 6th June 1914 ’ 

la Babu G opal Chandra Das, for the Appel- 
Babu Golinda Chandra De Roy (with 

.pp.,i,™.,, po Zj^ h ol 

„r, e&vs 

purohaaed the holding 

1U execution of a money-decree in c * , d 

1902, and obtained deliver^ ^ 

in 1903. y ot Possession 

It is found that the heirs nf n , 

Ham Manil.-ya had at that time Lft o, 
and even the homestead without ,and 

for the payment of rent, and that ® rran «’ , »« 
an abandonment of the holding by tl e Z ^ 
the tenant. That being .so tit , !, 

a right to enter upon the land He^ ^ 
rent from the defendants 4 1 acc epted 

as tenants and there was Drarf (llen i 

ment with them b y the 1^1 "r & Sett,e ' 
these circumstances, the plaintiff "^fi Lnder 

"<th.i„..«h7 f p l ,r£„VL p " r - 

acquire any interest which conM 1 ^ Ilot 

against the landlord or the ter , r® e , nforced 

under the landlord. fena,lts Maiming 

was not eotiCeT^to ' plai,ltiff 

of the ^ 
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the decrees of the Courts below are right. 
The appeal is accordingly dismissed with 
costs. 

Appeal dismissed 


MADRAS HIGH COURT. 

Civil Miscellaneous Appeal No. 355 

ok 1916. 

March 19, 1917. 

Present:— Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar, 
MAJJIGA VENKATASUBBA REDDI— 

Defendant—Appellant 

i ersus 

CI1UNDI LINGA REDDI— Plaintiff- 

Respondent. 

Limitation Act (IX of 1908), Sell, I, Art. 11 A, appli¬ 
cability of — Civil Procedure Code (Act V of 1908^, 
O. XXI r. 100— Application dismissed without investi¬ 
gation— Person dispossessed, whether bound to bring suit 

within one year— Limitation. 

If an application made under Order XXI, rule 100, 
of the Code of Civil Procedure is dismissed without 
investigation, the person dispossessed is not bound to 
brin" & suit to establish bis right to possession within 
one year under Article 11A of the Limitation Act. 

Narasimha Chctti v. Vijiapala Nainar, 27 Ind Cas. 
9t4- 2 L W. 200, Ponnusami Pillai v. Samu 
Ainmal, 38 Ind. Cas. 937; 31M.L.J. 247, distinguished. 

Appeal against the order of the District 
Court, Nellore, in Appeal Suit No. 64 of 
1915, preferred against the decree of the 
Court of the Additional District Munsif, 
Nellore, in Original Suit No. 40 of 1915. 

Messrs. A. Krishnaswami Aiyar and 
B. Somayya , for the Appellant. 

Mr. Vnradachariar , for the Respondent. 
JUDGMENT.—AYe agree with the District 
Judge in thinking that if an application made 
under Order XXI, rule 100, of the Code of 
Civil Procedure is dismissed without investi¬ 
gation, the person dispossessed is not bound 
to bring a suit to establish his right to pos¬ 
session within one year under Article 11A of 

the Limitation Act. # 

The decisions in Narasimha Chetti v. 

Vijiapala Nainar (1) and Ponnusami Pillai v, 

Samu Ammal( 2) related to orders made upon 


(1) 27 Ind. Cas. 944; 2 L. W. 206. 

(2) 38 Ind. Cas. 937; 31 M.. L. J. 247. 


claims under Order XXI, rule 63, There 
is no such change of language in the rules 
that relate to claims made after sales in 
execution as there is in those portions of the 
Code which relate to claims against attach¬ 
ment. 

Under these circumstances the decisions 
uuder the old Code upon this point apply, 
and the appeal must be dismissed with costs. 

The District Court should have given a 
refund of the value of the stamp on the 
appeal memo, to the appellant instead of 
including it among the costs to be paid by 
respondent in the decree. 

Appeal dismissed. 


v. r. p. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 157 of 1917. 

April 2, 1917. 

Present : — Mr. Justice Chevis. 

JAGRAM uAS — Plaintiff — 

Appellant 

versus 

MANGAL DAS— Defendant — 

Respondent. 

Succession Certificate Act (VII of 1889J, s. 26 (2) 
proviso—Order rejecting application for certificate — 
Appeal —Court, proper. 

An appeal agaiust an order of a Senior Subordinate 
Judge rejecting an application for a successimi 
certificate lies to the District Court and not to th e 
High Court. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Delhi, 
dated the Sth January 1917, rejecting ap¬ 
plication of the appellant and granting 
certificate to the respondent. 

Mr. Santanam and Lala Balwant Rai , for 
the Appellant. 

Tha Hon'ble Pandit Shro Narain, R. B., 
and Mr. B. P. Khoslo , for the Respondent. 

JUDGMENT. —For respondents it is 
objected that appeal lies to the District 
Court, being an appeal from the order of 
a Court inferior in grade to a District 
Court. This objection seems perfectly 
correct, see section 26 (2), proviso, Act VII 

of 1889. 

The appeal is returned for presentation to 
the District Court. 

Appeal returned . 
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BOMBAY HIGH COURT. 

FULL SENCH. 

Criminal Appeal No. 539 of 1916. 

April 3, 1917. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

Mr. Justice Beaman, Mr. Justice Heaton 
and Mr. Justice Macleod. 

NAZAR MAHOMED and others — Accused 

— Appellants 
versus 

EMPEROR— Respondent. 

Bombay Act (XI of 1846), s. 3 — Rule 44 of rules 
made under s. 3, whether ultra vires —Me was Agent's 
Court , conviction by — High Court's power — Jurisdic- 
t ion — A ppea l — Revision. 

Rule 44 of the rules under section 3 of Aet XI of 
18443 is not ultra vires and under it the High Court of 
Bombay has power -it being immaterial whether the 
power is called appellate or revisional—to take cog¬ 
nizance of any case on the petition of a convicted 
party and, if it thinks tit, send for the proceedings 
and pass a fresh decision, [p. 643, col. 1.] 

Therefore, the High Court has jurisdiction to en¬ 
tertain an appeal from a convicted person who has 
been sentenced by a Court of the Mewas Agent to a 
term not exceeding five years’ imprisonment, p. 642, 
col. 2; p. 643, col. 1.] 

Criminal appeal from convictions and 
sentences passed by the Mewas Agent, West 
Khandesh. 

This appeal coming on for hearing before 
Batchelor and Shah, JJ., their Lordships 
made the following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Batchelor, J.—This is an appeal from 
the judgment of the Mewas Agent, West 
Khandesh, by whom the appellants have 
been convicted under sections 326 and 114 
of the Indian Penal Code, and have been 
sentenced to various terms of imprison¬ 
ment, each term being less than five years. 

The appeal gives rise to a preliminary 
question of some difficulty, that is to say, 
the question whether this Court has juris¬ 
diction to entertain an appeal from a con¬ 
victed prisoner who has been sentenced by 
the Court of the Mewas Agent to a term 
not exceeding five years’ imprisonment. The 
question was answered in 1890 by a 
Division Bench of this Court in Queen- 
Empress v. Sarya (l), where it was held 
that such an appeal did not lie to the 
High Court. This decision was noticed and 
commented on in Imperatrix v. Ratnya (2), 

(1) 15 B. 505; 8 Ind. Dec. (n. a.) 342. 

(2) 25 B. 667. 


where, however, no doubt appears to have 
been thrown on the authority of the earlier 
case. The authority of that case is, how¬ 
ever, exposed to some doubt and uncertainty 
owing to the recent decision of this Court 
in Emperor v. Khalpa Ranchod (3). For 
the decision in Sarya's case (1) proceeded 
mainly upon the view that rule 44 of the 
Rules published under section 3 of Act XI 
of 1S46 was ultra vires , and consequently 
was of no avail to furnish this Court with 
jurisdiction to entertain an appeal in a 
case such as the present. But in Khalpa 
Ranchod's ease (3) the validity of rule 44 
came under the consideration of the Court, 
and the Chief Justice and Mr. Justice 
Heaton, after referring to section 4 of Act 
XI of 1846, observed that rule 44 appear¬ 
ed to them to permit this Court to entertain 
the appeal of the accused and, if necessary, 
to resort to the provisions of section 428 
of the Criminal Procedure Code, for the 
purpose of obtaining any additional evi¬ 
dence that might be necessary. It is true 
that in this case the Court’s attention does 
not appear to have been directed to the 
decision in (Jueen-Empress v. Sarya (1) and 
that there was also a reference to this 
Court from the Mewas Agent, the accused 
having been sentenced to death. At the 
same time it is, I think, apparent that 
there is real conflict between the decision in 
Khalpa Ranchod's case (3) and the grounds 
upon which the decision was rested in 
Sarya s case (1). That conflict is the 
more noticeable, because the circumstance 
that Khalpa Ranohod was sentenced to 
death, and was not sentenced to a term 
of five years’ imprisonment or less, formed 
no part of the ratio of the Court’s judg¬ 
ment. Moreover, after such argument as 
we have heard to day, it appears to me 
that some grounds do exist for re-consider- 
ing the decision in Queen-Empress v. Sarya 
(1). For even if, as the learned Judges 
in that case thought, rule 44 was beyond 
the powers conferred by section 3 of Act 
XI of 1846 —a point which is not wholly 
free from difficulty—yet it may still be 
necessary to consider what effeot, if any, 
Act XIV of 1874 may have in the direction 
of saving this rule 44 and preserving it as 
a valid rule. 

(3) 36 lnd. Cas. 581; 18 Bom. L. It. 789; 17 Or. L. 
J. 533. 
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On the whole, therefore, there being 
this divergence between the decisions, some 
inherent difficulty in the question itself 
and some reason to suppose that apart 
from the latter case the decision in Queen • 
Empress v. Sana (1) may be incorrect, it 
appears to me desirable that the question 
should be referred to a Full Bench. The 
question referred will be that which I 
have stated at the beginning of this judg¬ 
ment. 

Shah, J.— I agree. I only desire to 
add that I feel some difficulty in accept¬ 
ing the conclusion in Queen-Empress v. 
Sarya (1), that rule 44 of the Rules made 
under Act X[ of 1846 is ultra t ires. The 
words of section 3 cf the Act are at least 
equally reasonably susceptible of a con¬ 
struction which would save the rule, and, 
in my opinion, that construction ought to 
be preferred. Taking the rules as a whole, 
particularly rules 43 and 44, it seems to 
me that the Government have provided 
that every case shall be liable to the con¬ 
trol of the Sadar Fauzdari Adalat referred 
to in section 4 of the Act, subject to the 
condition that in a certain class of cases 
the Agent himself should submit the 
papers to that Court and that in other 
cases he is to submit the papers, if re¬ 
quired to do so by that Court, on the 
petition cf the accused. The extent of the 
power of the Sadar Fauzdari Adalat in all 
cases is the same. If the rules in terms 
provided that all cases must be submitted 
by the Agent to the Sadar Fauzdari 
Adalat, it would be difficult to saj 7 that 
the Government had no power under sec¬ 
tion 3 of the Act to make such rules. I 
am unable to see why the result should 
be otherwise whtn that is the effect of 
the present rules, with this difference only 
that in certain cases the papers must be 
submitted by the Agent to the Sadar 
Fauzdari Adalat, whereas in other cases 
he is to do so if required by that Court 
on the petition of the accused. 

Mr. Y. l r . BhanJarkar , for the Appel¬ 
lants. 

Mr. 8. S. Patkar (Government Pleader), 
for the Crown. 

Tie Full Bench 'Scott, C. J., Beaman, 
Heaton aid Macke d, JJ.) delivered the 
following 


OPINION. —By section 2 of Act XI of 
of 1846 it was enacted that the adminis¬ 
tration of criminal justice within the territory 
referred to by the Act should vest in the 
Agent to the Governor of Bombay, and by 
section 3 it was enacted that it should 
be competent to the Governor-in Council to 
prescribe such rules as he might deem 
proper for the guidance of the Agent, and 
to define the authority to be exercised by 
the Agent in criminal trials and what 
cases he should submit to the decision of 
the Sudder Fauzdari Adalat. By sec¬ 
tion 4 it was enacted that upon the receipt 
of any criminal trials referred by the 
Agent under the rules, which might there¬ 
after be prescribed by the Governor in- 
Council, the Sudder Fauzdari Adalat should 
proceed to pass a final judgment, or such 
ofher order as might after mature con¬ 
sideration seem to the Court requisite and 
proper, in the same manner as if the 
trial had been sent up in ordinary course 
from a Seesions Judge. Under section 3 
of the Act the Governor of Bombay on 
the J 7th of March 1814 prescribed certain 
rules for the civil and criminal adminis¬ 
tration in the villages cf six Mewasi t hiefs 
mentiored in the Schedule to the Act cf 
1846. Chapter III of those iules relates 
to the criminal administration. Rule 35 
provides that the absolute jurisdiction of 
the Agent in criminal cases shall extend to 
fine and imprisonment for five years, and 
sentences involving a punishment beyond 
that period, or of a greater severity, 
must be submitted for the confirmation of 
the Sudder Fauzdari Adalat. Rule 37 
provides that the Agent will obey all in¬ 
junctions and oiders of the Sudder Fauzdari 
Adalat, and rule 43 that if the punish¬ 
ment deemed to be suitable by the Agent 
shall exceed his own absolute jurisdiction, 
he shall record the punishment he would 
award, but shall forward the case in 
origiral to the Sudder Fauzdari Adalat, 
which Court shall proceed to take cog¬ 
nizance of the case and to pass such 
sentence or orders as they may think 
proper, and the instructions conveyed to 
the Agent frem the Superior Ccurt would 
be carried into effect by him Rule 44 
provides that the Sudder Fauzdari, Adalat 
shall be empowered to call for the' Ageut s 
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proceeding in any case, on petition being 
made to that Court by any party against 
whom a sentence may have been passed by 
the Agent, and the Sudder Court may 
thereafter proceed according to the provi¬ 
sions of section 4 of Act XI of 1846. 
Rules 43 and 44 are thus rules which 
provide for cases in which the Agent 
shall, under the first rule of his own 
motion and under the second rule upon 
requisition by the Superior Court, submit 
the case for decision of that Court. The 
power to call for and deal with a case 
given to the Superior Court implies a 
direction that the Agent shall refer in 
compliance with the requisition. Section 4 
of the Act of IS4.6 lays down what shall 
be done by the Sudder Fuuzdari Adalat 
upon the receipt of any criminal trial re¬ 
ferred by the Agent under the rules. The 
Sudder Court may proceed to pass a final 
judgment or such other order as may seem 
to the ( ourt requisite and proper. This 
procedure is imperative in relation to any 
case received from the Agent. Such cases 
may under the rules either be referred 
by the Agent of his own motion or on 
requisition by the Court empowered under 
the rules to make such requisitions. The 

rules framed by the Governor in-Council 
must be read as a whole and although 
rule 35 states that in a particular class 
of cases the Agent shall have absolute 
jurisdiction, that is not inconsistent with, 
but subject to, the provision in rule 44 
that the Sudder Court on petition by any 
party onvicted by the Agent may call 
for the proceedings and pass a decision 
thereon. It is immaterial whether the 

power of the Superior Court is called 
appellate or revisional, the result is that 

that Court, now the High Court, may 

take cognizance of any case on the petition of 
a convicted party and, if it thinks fit, send for 
the proceedings and pas3 a fresh decision. 
In our opinion, therefore, rule 44 is not ultra 
vires. 


This case again came up for hearing before 
Mr. Justice Batchelor and Mr. Justice Shah 
on the 4th April 1917, when their Lordships 
delivered the following 

JUDGMEN T.— We are satisfied that these 
convictions must be affirmed. They rest 
in the main upon the evidence of the 


injured man Ahmed, his mother Sultanbi 
and the witness Abdul. We see no reason 
to think, having regard to the circum¬ 
stances of the case and the time which 
elapsed between the offence and the first 
description of it, that these witnesses in¬ 
vented any of the names of the accused. 

The conviction 3 , therefore, must be con¬ 
firmed, and we think the sentences imposed 
on N 03 . 1 and 8, i. e., Nazar Mahamad 
and Salmahamad Shahabad, are proper. 
Them, too, we, therefore, confirm. But in 
the case of the other convicts, viz., ac¬ 
cused Nos. 2, 3, 4, 5, 6, 7 and 9 we reduce 
the sentence to one year’s rigorous im¬ 
prisonment in each case. The reason for 
this reduction is that the evidence as to the 
part which these particular accnsed played 
in the crime is not such as to convince 
us of the exaot share of each man’s guilty 
participation. 

Conviction$ confirmed ; Sentences reduced. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

FULL BENCH. 

Civil Reference. 

July 20, 1916. 

Present: —Mr. Hayward, J. C., 

Mr. Crouch, A. J. C., and 
Mr. Fawcett, A. J. C. 

Re INQUIRY against Mk. M., PLEADER, 

FOR PrOFESSIONAI MISCONDUCT. 

Sind Court* Act (Bom. Act XII of 1868J, s. 16— 
Blender, duties of — Misbehaviour—Filmy second com¬ 
plaint on identical facts without disclosing dismissal 
of Jirst—Failure to master instructions—Cross neglect. 

A Pleader should take pains to master his instruc¬ 
tions and the law relating to them so as to eliminate 
all inaccuracies. lie should not endeavour to conceal 
any prior unsuccessful proceedings by the same 
party on the same complaint in another Court so as 
to mislead the Court in the administration ot' 
justice, [p. Of', col. 2.] 

As an officer of the Court it is ft is duty not 
deceitfully to circumvent hut honestly and loyally 
to uphold the practice of the Court, and to co-operate 
in the orderly and pure administration of justice by 
the Court, [p. 640, col. 1.] 

Mr. Lalchand Hussomal, for the Pleader. 

Mr. E. Raymonl (Government Pleader), 
for the Crown. 

JUDGMENT. 

Hayward, J. C. —This is a reference for 
the exercise of our disciplinary jurisdiction 
in the case of Mr. M., Pleader, 
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A complaint of defamation was filed on 
behalf. of a syce named Ramadin against 
another syce named Moti by Mr. M. in the 
Court of the Cantonment Magistrate, It was 
alleged in the complaint that Ramadin had 
been falsely reported by Moti to the jamayet 
to have taken liberties with Moti’s wife and 
that Ramadin was in consequence of that false 
report excommunicated by the jamayet at 
a meeting on the Barracks Maidan. The 
witnesses were stated to be Ramadan, Gurbux 
and Moogin and the scene of the offence 
the Barracks Maidan within the jurisdiction of 
the Cantonment Magistrate. The complaint 
was, however, dismissed after a preliminary 
enquiry on the grounds that Ramadin was 
not proved by the witnesses to have been 
reported by Moti to the jamayet and that it 
was established by them that Moti was not 
present at the meeting of the jamayet on the 
B irracks Maidan. Mr. M. was not present 
and the statements of the witnesses were 
not recorded in writing at the preliminary 
enquiry in the Court of the Cantonment 
Magistrate..' 

A second complaint of defamation was 
thereupon filed on behalf of the syce Ramadin 
against the syce Moti by Mr. M. in the Court 
of the City Magistrate. It was a copy of the 
previous complaint to which, however, it made 
no reference. The only alterations were that 
it alleged that Ramadin had been reported 
by Moti to the ‘Headmen’ of the jamayet 
and that the meeting of the jamayet took 
place at Kharadar; and that it stated that 
the witnesses were Gurbux, Bugoo and 
Javahir and the scene of offence Kharadar 
within the jurisdiction of the City Magistrate. 
This complaint was set down for preliminary 
enquiry but was eventually dismissed for 
default, Mr. M. was present, but the wit¬ 
nesses did not appear and so were not 
examined in the Court of the City Magistrate. 

The complainant was subsequently prose¬ 
cuted and sentenced on conviction to un¬ 
dergo two months’ rigorous imprisonment for 
having brought a false charge in the Court of 
the City Magistrate; while Mr. M.’s part in 

the matter has been referred for our consider- 

% 

ation in the exercise of disciplinary juris¬ 
diction by the District Magistrate. Mr. M. 
has submitted his explanation, urging that 
he merely acted in accordance with his in¬ 
structions which were in the beginning to 


the effect that the excommunication was at 
the meeting of the jamayet on the Barraoks 
Maidan within the jurisdiction of the Court 
of the Cantonment Magistrate, but which 
were subsequently modified to the effect that 
the excommunication took place at a prior 
meeting of the jamayet at Kharadar within 
the jurisdiction of the City Magistrate. 
Further statements have been recurded before 
our brother Mr. Crouch and the matter has 
been fully argued by Mr. Lalchand on be¬ 
half of Mr. M. and by Mr. Raymond on 
behalf of the Crown before us as Full Bench. 

Now the ascertainment of the correct facta 
is a matter of great difficulty in a matter 
of this kind. The complainant Ramadin and 
the accused Moti have both been interested 
in putting forward different versions from 
that of the Pleader Mr. M. The complainant 
Ramadin has admitted that the accused Moti 
reportei him to the jamayet people at 
Kharadar but has denied any formal meeting 
of the jamayet at Kharadar. He has alleged 
tha v . his excommunication was at the jamayet 
meeting on the Barracks Maidan. The ac¬ 
cused Moti ha3 denied making any report 
to the jamayet people at Kharadar and has 
affected ignorance of any meetings of the 
jamayet either at Kharadar or on the Bar¬ 
racks Maidan. The complainant Ramadin 
has been anxious thus to avoid responsibility 
for the 2nd complaint and the accused Moti 
has been anxious thus to avoid liability for 
defamation. The Pleader Mr. M. has sought 
shelter under his instructions and has assert¬ 
ed that they eventually were that excommu¬ 
nication had taken place at a meeting of 
the jamayet at Kharadar and not at the 
meeting on the Barraoks Maidan. The wit¬ 
nesses Ramadan, Gurbux and Moogin have 
no', been examined, and the witnesses Bagoo 
and Javahir, who were examined 
at the trial in respect of the false charge, 
have all agreed that a report was made 
to 8 or 10 people of the jamayet at Kharadar, 
but they have denied that there was any 
formal meeting of the jamayet at Kharadar. 
They have all, except Javahir who mention¬ 
ed excommunications both at Kharadar and 
the Barracks Maidan, asserted that the ex- 
communication took place at the jamayet 
meeting on the Barracks Maidan. 

Two other witnesses Maban and Kanaya 
were examined at th6 trial, who stated 
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that no mention of the excommunication 
having taken place at Kharadar and not on 
the Barracks Maidan was made to Mr. M. 
It is a matter for regret that Mr. M. 
was not called and examined at the trial 
by the Magistrate. The probability appears 
to us on all these statements to be that 
there was a report made to some member 
or members of the jamayet whioh preceded 
the more formal report made before the 8 
or 10 members of the jamayet who went 
to meet the Mukhi at Kharadar, and that 
the formal excommunication resulted at the 
subsequent meeting of the whole jamayet 
on the Barracks Maidan. That would al c o 
explain the otherwise unexplained references 
in the two complaints to three distinct 
incidents in paragraph 4 to the report by 
Moti to the jamayet, in paragraph 5 to 
the further report by Moti to the jamayet 
and in paragraphs 6 to 8 to the further meet¬ 
ing in the absence of Moti held by the jamayet. 
If our conclusions are right, then the 
reference in paragraph 4 of the 1st complaint 

to a report by Moti to the jamayet, and in 
paragraph 4 of the 2nd complaint to this 
report by Moti to the Headman of the 
jamayet must, with the exception of the 
use of the term Headman both be re¬ 
garded as substantially correct; but the 
reference in paragraph 5 of the 1st complaint 
to the further report by Moti to the jamayet 
must be regarded as inaccurate, inasmuch 
as it mixed up the report by Moti before 
the 8 or 10 members of the jamayet. at 
Kharadar with the excommunication at the 
meeting of the whole jamayet on the 
Barracks Maidan, and the reference in para¬ 
graph 5 of the 2nd complaint to this further 
report by Moti to the jamayet must also 
be regarded as inaccurate inasmuch as it still 
failed to recognise that the report was made 
only to 8 or 10 members, and did not result 
in formal excommunication though it did 
recognise that the report was made at 
Kharadar and not on the Barracks Maidan. 
The references in paragraphs 6 to 
8 of both complaints to the further 
meeting in the absence of Moti held by the 
jamayet must also be regarded as inaccurate, 
inasmuch as they did not specify the place 
of the meeting or recognize that this was the 
meeting at which formal excommunication 
was pronounced by the whole jamayet on 
the Barracks Maidan. There were thus 


considerable inaccuracies in the 1st complaint 
which was somewhat reduced in the 2nd 
complaint, but there still remained serious 
inaccuracies in both complaints. Such in¬ 
accuracies poiift, in our opinion, not so much 
to dishonesty of purpose as to incapacity to 
comprehend his instructions on the part of 
the Pleader, Mr. M. If he had taken greater 
pains to master his instructions and the 
law relating to them, he would have per¬ 
ceived that the gravamen’ of the alleged 
offence consisted in what was reported by 
the accused Moti before 8 or 10 members 
wl o went to meet the Mulrhi at Kharadar, 
and not in excommunication in the absence 
of the accused Moti at the meeting of the 
whole jamayet on the Barracks Maidan, and 
he would have saved himself the unneces¬ 
sary recourse to the Court of the Canton¬ 
ment Magistrate. If again he had had a 
less clouded impression of his duties and 
responsibilities as a Pleader, he would have 
taken particular pains to have eliminated 
all inaccuracies and to have explained what 
had already occurred in the Court of the 
Cantonment Magistrate when filing his 
second complaint in the Court of the City 
Magistrate. He would thus have rendered 
it evident that the 2nd complaint was not 
an endeavour to press a false charge 
but to obtain redress for what was bona fide 
believed to be a real wrong and even if the 
endeavour had eventually failed, he would 
have saved his unfortunate client the in¬ 
fliction of rigorous imprisonment. He would 
also have avoided the suspicion, naturally 
falling on himself, of having been a party 
to the fraud and of having endeavoured 
himself by the concealment of the unsuccess- 
ful proceedings in the Court of the Canton¬ 
ment Magistrate to mislead the City Magis¬ 
trate in the administration of justice in his 
Court. \\ e can offer no adequate redress 
now to the unfortunate client, who must 
already have served out his term of imprison¬ 
ment beyond this expression of our opinion 
that he was wrongly oonvioted under misappre¬ 
hension of the whole matter, but we have 
still to oonsider whether we ought not, 
while dismissing the suspicion of dishonest 
purpose, to inflict substantial punishment for 
the gross negligence disclosed by this en¬ 
quiry on the Pleader, Mr. M. We shall be 
content, if adequate compensation is paid 
to the unfortunate client for his wasted fees 
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and the expenses incidental to his prosecution, 
in addition to the expressions of regret for the 
gross negligence already offered to us on 
behalf of the Pleader, Mr. M., to censure 
his conduot without adding thereto a term 
of suspension, but with this reminder that 
it is his duty as an officer of the Court not 
deceitfully to ciroumvent but honestly and 
loyally to uphold the practice of the Court 
as laid down in the oase reported as L sto 
Sahebdino v. Ghulam Kadir (') and to co¬ 
operate in the orderly and pure administra¬ 
tion of justice by the Courts as laid down 
by the Privy Council in In the matter of h. 

Knshnasawmi Aiyar (2). 

We accept the Ra. 100 as a fair and 

full settlement of the amount due to 
Ratnadin and confirm our order passed 
provisionally at the last hearing. Steps 
must be taken for finding and paying Rama- 
din by the Registrar. 

Order accordingly. 

(1) 27 Tnd. Cas. 924; 8 S. L R. 241. 

(2) 16 Ind. Cas. 328; 35 M. 543 at p. o51; 16 C. 
W.N. 1081; 23 M. Ij. .1- 114; 13 Cr. L. J. 680; 1- M J j - 
T 396* 14 Bom. L. R. 1079; 16 C. Ij. .T. 634; (10.-J 
M. W.N. €68 (P. C.). 


Mr. G. P. Dick , for the Crown. 

Mr. M. li. Ditit , for the Respondent. 
JUDGMENT.—The respondent, Har Per- 
shad, is an Assistant station Master in 
the Great Indian Peninsular Railway, and 
was stationed at Damoh when the facts 
giving rise to this case occurred. He 
was prosecuted for an offence punishable 
under section 101 of the Indian Railways 
Act, 1890, and acquitted by the Magis¬ 
trate who tried him. The Local Govern- 
ment has preferred the present appeal from 

that order of acquittal. 

The following rough sketch of the Damoh 

station yard, so far as it affects this case, 
will facilitate the relation and comprehension 

of the facts: — 


IS 19 



NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 69 of 1914. 

June 15, 1914. 

Present:—Mr. Stanyon, A. J. C. 
LOCAL GOVERNMENT— Appellant 

versus 

HA.R PERSHAD— Respondent. 

Railways Act (IX of 1890J. ». 101- Endangering, 
meaning of—Shunting train to wrong line—Facts, const- 

de ja every case where a travelling railway train is 
unexpectedly shunted on to a wrong line by an 
erroneous laying of the points m a station yard, the 
safety of persons in the train or about the yard is 
endangered within the meaning of that term 
in section 101 of the Itailways Act, and if the error 
in the points is du: to such disobedience as is 
referred to in the enactment, an offence punishable 

thereunder is committed, [p. 048, col. l.J 

No safe analogy can be drawn from the tacts ot one 
case to decide whether in another case danger has 
arisen. Every ease must be judged according to its 
own facts, [p. 648, col. 1.] 

Criminal appeal against the order of 
acquittal passed by the Magistrate, First 
Class, Damob, on the 26th December 

1913.’ 


This sketch is adapted from exhibit P-2. 
It is neither accurate nor drawn to scale. 
The railway lines have, however, been 
placed in pairs to make the points more 
intelligible to the untrained intellect than 
they are in exhibit P-2. It will be seen 
that, excluding the two sidings for goods 
which abut on one end of the platform, 
there are three lines shown in the sketch. 
No. 1 is the platform line which presum¬ 
ably runs into the main line on the Saugor 
side at s^me point beyond the sketch, 
and, on the Katni side, is divided bet¬ 
ween the main line and the nearer goods 
siding. No. II is the only main line, and 
No. Ill is a side line running into the 
main line on the Saugor side, and, on the 
Katni side, terminating in a dead end 
after its points of connection with the 
main line are passed. There are connec¬ 
tions from No. Ill, on both sides, with 
lines running to the engine shed with which 
we are not concerned and which, therefore, 

are not shown in the sketch. 

The numbers set at the various crossings 

are those given to the points worked by 
pointsmen, and it is necessary to under¬ 
stand that, when a vehicle is passed from 
one line to another, it is necessary to 
“ lock ” all operative points, and to opep 
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others called 4 * facing points,” the latter 
operation being necessary, not to shunt 
the vehicle, but to prevent damage to 
all points approached from the reverse side. 
In the present case we are concerned with 
points 14 and 15. For a train coming in 
from the Katni side, both these points 
have to be locked in order to keep the 

train on the main line No. 11. To shunt 
it from No. II to No. I, point 15 would 

be open to protect it and point 14, and 
the movement would be completed by 
operating points 11 and 10, 11 being 

open (to protect the point) and 10 being 
locked so as not to catch the wheel 

flanges, and shunt the train on to the 

goods siding. For a train leaving the plat¬ 
form and proceeding towards Katni, point 
11 having been operated to shunt the 
train to the main line, point 14 would be 
opened for protection of the point, but 
point 15 would require to be locked to 
prevent the train from passing from No. 
II on to No. III. 

On the night between the 10th and 
11th of September 1913, Assistant Station 

Master Har Pershad, was on duty. At 

0-45— ».<?., 45 minute^ past midnight-No. 
551 Down Passenger train arrived from 
the Saugor side, and was duly shunted on 
to line No. I, halting at the platform. 

. This train was still there at 3 5 A. M., 
when No. 554 Up Mixed train arrived 
from Katni. Line No. I being occupied, 
it was necessary that this later arrival 
should stop on the main line. Har Per- 
shad, in obedience to a rule requiring that 
he should personally see to the setting of 
points for all incoming and outgoing 

trains carrying passengers including ballast 
trains conveying labourers, went out and saw 
that points 14 and 15 were both locked against 
No. 554, so that she could not leave the 
main line. The train obeyed the arrange¬ 
ment and pulled up on the main line. It 
now became practicable for No. 551 to 
continue its journey towards Katni, and it 
was necessary to make one change only, 
namely, to unlock point 14, not in order 
to shunt the train from the platform line 
to the main line, but to protect the point 
from injury. Orce more the rule required 
the Assistant Station Master on duty 
personally to see that the points were 


correctly set. But Har Pershad fell into 
a very common form of neglect. He had 
a few minutes previously seen points 14 and 
15 locked. It was only necessary to unlock 
No. 14 for the protection of the point. 
Locked or open No. 14 could not divert 
the train going out towards Katni. He 
made over the bunch of keys containing 
the keys of 14, 15 and other points, to the 
vnohuldam : and the mobuldam passed them 
on to a pointsman. The result was that 
instead of unlocking No. 14, the pointsman 
unlocked point 15. The train started, and 
having got on to the main line a less careful 
driver might have assumed that he had a 
clear course and put on speed: the driver 
in charge of the train was, however, on 
the qui live , and he observed that he had 
been shunted off the main line on to 
No. Ill with a dead end in front of him, 
for point 19 was locked against the train, 
and if it had not been stopped a collision 
with the dead end was inevitable. The 
driver, however, smartly applied his brakes 
and pulled up a few yards before the 
terminus. 

The Magistrate has acquitted the accused 
on the grounds, shortly stated, (1) that 
the accused having seen point 15 locked 
for train No. 554 a few minutes before 
No. 551 started, and having other duties 
to perform, was not bound to see to the 
point again, and incurred no responsibility 
for the unauthorised unlocking of the point 
by the pointsman; and (2) that the safety 
of the passengers was not endangered, 
and an essential of the offence punishable 
under section 101 of the Indian Railways Act, 
1890, was wanting. 

I am unahle to concur in these views, 
and I have no doubt that the accused 
ought to have been convicted. The learned 
Counsel for the respondent before me rightly 
gives up, as quite untenable, the contention 
that the sending of a starting train on to 
a dead end siding does not endanger the 
safety of any person. To my mind it . is a 
preposterous argument. The learned Magis¬ 
trate has relied upon a Punjab case, in which 
a distinction is drawn between endangering 
the safety of a person and what is 
described as the likelihood of endangering 
the safety of a person. This is a refinement 
which, with due respect, I am qnahle to 
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appreciate or illustrate to my mind. The 
safety of a person is endangered whenever 
anything designed to protect the same is 
removed or destroyed wilfully ^or by negli¬ 
gence. ‘Danger’ is itself a ‘likelihood’ of 
injury, and 1 cannot follow the phrase 
‘likelihood of danger.’ In any event we 
cannot draw any safe analogy from the 
facts of one case to decide whether in 
another case danger has arisen. Every 

case must be judged according to its own 
facts. It does not make the section above- 
mentioned less applicable that by the 
intelligent action cf others danger may 
have been averted. It is the possible 
consequences of an act of disobedience which 
section 101 has in view, and it is intended 
to guard the travelling public and the 
railway staff against such consequences. 
If the engine driver in this case had 
taken for granted that the points were 
correct, as he was entitled to do; if the 
brakes had failed to act or given way 
under the sudden strain; if a railway 
servant or a truck had wrongly been on 
line No. Ill and been run over or into, 
the accused could not have pleaded any 
of those circumstances in extenuation of 
his negligence. There can be no question 
that in every case, where a travelling 
train is unexpectedly shunted on to a 
wrong line by an erroneous laying of 
the points in a station yard, the safety 
of persons on the train or about the 
yard is endangered within the meaning of 
that term in section 101 aforesaid: and if 
the error in the points is due to such 
disobedience as is referred to in the 
enactment, an offence punishable thereunder 

is committed. 

Then as regards the other question, viz. x 
whether there was a punishable disobedience 
in this case, I have no doubt that the 
Magistrate is wrong. The rule which 
governed the aooused is perfectly clear and 

runs thus: — 

“When an outgoing train conveying 
passengers (including ballast trains) is 
about to start, the Station Master on duty 
must warn the staff, look the necessary 
' facing points and see that all lines over 
which the train has to pass are clear, 
and that all shunting has been stopped 
0 n all lines which vs ill be fouled by the 


outgoing train. Having done this he may 
allow the train to start.” 

An earlier clause of the same rule 

reads: — 

“The Station Master is personally respon¬ 
sible for the setting and locking of facing 
points for the reception and despatch of 
passenger and ballast trains.” 

These provisions clearly call for the 
independent treatment of each passenger 
‘ and ballast train as regards the setting 
and locking of points. No. 15 was a facing 
point for the outgoing No. 551 passen¬ 
ger train: and the rule required the 

Station Master to examine that and 
all other facing points over which that 
particular train had to pass. He had 

no right to assume that such points were 
correctly set because they had been simi¬ 
larly set 'for a train coming in from the 
opposite direction a few minutes previously. 
Malice, neglect, stupidity, or mechanical 
breakdown might have made a difference 
even in those few minutes. Even if the 
accused had given no orders to unlock point 

14 or any others point after No. 554 came 
in, it was still his duty under the rule to 
go and see that all was right for No. 551. 
He disobeyed that rule: facing point No. 

15 was unlocked as a result of that dis¬ 
obedience, and the sudden and unexpected 
diversion of the train created danger to the 
safety of all on the train—a danger averted 
by the capability of the engine driver and 
the efficiency of the brakes. 

For the above reasons l allow the appeal, 
and, reversing the order of acquittal, I 
convict the accused under section 101 of the 
Indian Railways Act, 1890. The accused 
is a well-conducted young man, and to a 
certain extent his offence is venial. I 
expect it has been his habit—and no doubt 
he is far from being alone in that habit — 
where a point does not require to be 
ohanged for consecutive trains, of making 
only one inspection thereof, for the first 
train, and assuming that all must be right 
for the subsequent train. This is just the 
sort of routine negligence which makes 
for danger in railway travelling. Here he 
had seen point 15 locked at about 3 a. m., 
and it was natural, though culpable, for 
him to assume it was still si at 3-15. I 
do not think ihe case should affect his 
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appointment or prospects in the railway. 
He. has had a sharp lesson, and will prob¬ 
ably be very careful hereafter. I tine 
him Rs. 50, or, in default, order simple 
imprisonment for one month. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 674 of 1917. 

July 10, 1917. 

Present :—Mr. Justice Ten non and 
Justice Sir Shamsul Huda, Kt. 

RESHU KABIRAJ —Petitioner 

versus 

EMPEROR — 0 ppo s i t e P A kt y . 

Criminal Procedure Code (Act V of J898J, ss. J09, 
118— Security for good behaviour—Person residing 
openly within jurisdiction of Magistrate. 

The petitioner was required to give security for 
good behaviour under the provisions of section 118 
read with section i09, Criminal Procedure Code on 
the following facts, viz. f that on a certain night the 
petitioner, who was by profession a kaviraj , was 
found at about midnight in a lane in a town in 
association with two others who had in their posses¬ 
sion house-breaking implements, that on being 
discovered he fled, that when arrested he remained 
silent and that the explanation subsequently offered 
to the Magistrate of his presence at the time and 
place in question was false: 

Held (Teunon «/., hesitating), that the facts found 
did not bring the petitioner within either clause 
(u) or (6) of section 109, Criminal Procedure Code, 
as the petitioner's presence or residence within the 
Magistrate’s jurisdiction was well known. [p. (550, 
col. 1.] 

Per Iluda, ./.—Clause (a) of section I09of the Crimi¬ 
nal Procedure Code refers to u continuous act and 
does not, therefore, apply to a case where there is a 
momentary effort at concealment to avoid detection 
or arrest, [p. (550, col. 1.] 

Babu Monmotha Nath Mufcherjee (with him 
Babu Gharu Chandra Mitra ), for the Peti¬ 
tioner. 

Mr. Camell , Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT. 

I eunon, J. — In this case the petitioner 
has been required to give security for his 
good behaviour under the provisions of 
section 118 read with section 109 of the 
Criminal Procedure Cede. 

4 he facts found are that on the night 
of the 28th February last, the petitioner, 
who is by profession a kabiraj and a 
dealer in cocoons, was found at about mid¬ 


night in a lane in the town of Raghunath- 
gunje in association with two others who 
had in their possession house-breaking imple¬ 
ments, that on being discovered he fled, 
that when arrested he remained silent, and 
that the explanation subsequently offered to 

the Magistrate of his presence at the time and 
place in question is false. 

The Magistrate has, therefore, held that the 
petitioner was concealing himself with the 

object presumably of committing the offence 
of house-breaking. 

In this application we are invited to set 
aside the order against which the Rule 
is directed, on the ground that the facts 
found do not bring the petitioner within 
the provisions of either clause (a) on which 
the Magistrate has relied or of clause (b) of 
section 109. 

With regard to clause (a) it is urged that the 

petitioner’s presence or residence within the 

Magistrate’s jurisdic ion was well known 
that there was no attempt to oonceal the 
same, and that the petitioner’s attempt to 
conceal his presence at a particular spot 

at a particular time (even if it were with 
the object of assisting in the commission 
of house-breaking) does not bring him within 
the mischief of tlie clause. 

Similarly with regard to clause (b) it is 
urged that inasmuch as his name, residence, 
description, business and profession are 

known and his possession of means has 

been found he has given a satisfactory 
account of himself, within the meaning of 
clause (b), and that it is not necessary that 
he should be able to give a satisfactory 
explanation of what he was doing at a 
particular place at a particular time. 

It is further urged that inasmuch as the 

Magistrate has proceeded under and relied 
on olause (a), the order cannot be supported 
in this Court under clause (b). Inasmuch 
as the petitioner had a lull opportunity 
of meeting the facts alleged against him 
this last contention, we think, cannot be 
sustained but in view of the conclusion at 
which we have arrived it need not he discussed 

at length. 


In s.ippoit of the two main contentions 

we have been referred to the oases 0 f 
Ahmad v. Emperor (1) and ijatish 


(I) 12 lad, Cas. 304; H A. L. J. 1097; 12 Cr, L. J. 53 y 
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Chandra Sarkar v. Emperor (2), while the 
Deputy Legal Remembrancer appearing for 
the Crown has oited Narendra Mohan Ghose 

Chowdhtiry v. Emperor ( 2 ). 

The case last cited was that of a yoni g 
man found associating with political con- 
gpirators in a district in which he was 
a stranger and the decision, therefore, on 
the facts of the case is not opposed to the 
view taken in the two cases first mentioned. 
On the whole, though speaking for myself 
with some hesitation, we have arrived at the 
conclusion that the Lcfs found do not bring 
the petitioner within either clause of section 

109 of the Code, and in further support 
of this view we may refer to the case of 
Key. v. Bhu/a (4) decided in Bombay in 
1872, and also to the provisions of the 
Calcutta Police Act, seotion 32. That section 
appears to be based on and largely to reproduce 
the provisions of the Vagrancy Act in respect 
of suspected persons. It would doubtless 
cover a case such as the present, but the 
language therein used by the Legislature is 
very diff-rent from that used in section 109 of 

the Criminal Procedure Code.. 

In the result we make this Rule absolute 

and set aside the order complained of. The 

petitioner will now be set at liberty. 

,] —1 svruld like to add that in 

my opinion' clause ta of seotion .09, Criminal 
Procedure Code, refers to a continuous act 
and does not, therefore apply to a case like 
the present, where there is a momentary 
effort at concealment to avoid detection or 
arrest I also think that the previsions of 
clause (a) cannot apply to the case of a 
person brought under arrest as the accused 
was, for it cannot be said of such a person 
that he is taking precautions to conceal his 

presence. 'Rule made absolute. 


(2) 13 Ind. Cas. 913; 39 C. 456; 16 C. W. 

C. L. J. 396:13 0. h J.161. 

(3) 14 Ind. Cas. 431; 13 Cr. L. J. ^39. 

( 4 ; (1872) Rat. Un. Cr. C. 6*. 


N. 499; 15 


BOMBAY HIGH COURT. 

Criminal Revision / pplic.tion No. 24 

of 1917. 

March 28, 19.7. 

present :—Mr. Justice Batchelor and 

Mr. Justice Shah. 

EMPEROR— Op; o^ite Party 

versus 

IBRAHIM MIR SHIKARI —Accused— 

Appellant 

Prevention of Cruelty to Animals Act (XI of 1890', 
tt 3 yb)—Cruelty, every form of, not punishable — s ’ eel - 
iny of bird's eyes, whether ci uelty—Carrying by train 
oj birds with their eyes seeled up —Offence. 

The real intention of the language used in sec¬ 
tion 3 ib) or the Prevention of Cruelty to Animals 
Act is not to punish any form of cruelty but to punish 
only such cruelty, as is inflicted on an animal by 
causing it unnecessary pain or suffering by reason of 
the manuer or position in which the animal is bound 
or carried, [p. 051, col. i.] 

The applicant purchased certain cranes whose eyes 
were seeled or stitched up prior to the applicant's 
purchase of them. While the applicant was convey¬ 
ing them by rail it was noticed at a station that the 
birds’ eyes were stitched up and were bleeding: 

Held, that the cruelty, if any, was caused by the 
antecedent stitching up of the eyes and not by the 
manner or position in which the birds were carried 
in the luggage van of the train, [p. 651, col. I.] 
Obiter. —It may well be that the process of seeling 
up the eyes of cranes or hawks is in itself a cruel 
practice, [p. 651, col. l.J 

Criminal application for revision against 
conviction and sentence passed by tbe City 
Magistrate, first class, Poona. 

Mr. Setalvcul (with him Mr. W. B. Vradhan), 
for the Accused. 

Mr. S. S. Patkar , Government Pleader, for 
tbe Crown. 

JUDGMENT. 

Batchelor, J. — The applicant before us 
has been convicted by the learned Magis- 
rate under clause (6) of section 3 of tbe 
Prevention of Cruelty to Animals Act, 
XI of 1890. Tbe facts upon which the 

conviction was bad are these. 

The applicant purchased certain cranes 
known as siras and was conveying them 
by rail from Indore to Kolhapur. They 
were young birds and prior to the 
applicant’s purchase of them their eyes 
were seeled or stitched up in accordance 
with the practice which appears to prevail 
in India, as it certainly prevails, or used 
to prevail, in England. At the Poona 
station it was noticed that the birds’ eyes 
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were thus stitched up and were bleeding. 
A complaint was consequently lodged against 
the applicant. 

Now it may well be, as the learned 
Magistrate believe?, that this process of 
seeling up the eyes of cranes or hawks 
is in itself a cruel practice. But the question 
before us is, not whether that practice is 
cruel, but whether the requirements of 
section 3 {b) of the Act are satisfied. 
The words of that section, so far as they 
are now material to us, are these: If any 
person in any place to which the public 
have access binds or carries any animal in 
such a manner or position as to subject 
the animal to unnecessary pain or suffering,” 
then he shall be liable to the punishment 
provided. It is not questioned but that 
the birds are animals within the section, 
or that the platform of the Poona station 
is such a place as the section refers to. 
But it is contended by the learned Counsel 
for the applicant that the words which I 
have cited show that the intention of the 
Legislature is not to punish any form of 
cruelty, but to punish only such cruelty 
as is inflicted on an animal by causing it 
unnecessary pain or suffering by reason of 
the manner or position in which the animal 
is bound cr cairied. That appears to 
me to be the real intention of the language 
used, and I do not think it can be said 
here that the unnecessary pain or suffering 
which these birds endured was attributable 
to the manner or position in which they 
were carried. It is not contended that the 
applicant bound them in any such place 
as the section refers to, so that we are 
concerned only with the question whether 
he carried them in the manner or position 
which the section forbids. 

Assuming that the Railway Company’s 
carrying of the birds was the applicant’s 
carrying, yet 1 am of opinion that the 
cruelty, if any, was caused by the antecedent 
stitching up of the eyes and not by the 
manner or position in which the birds 
were carried in the luggage van of the train. 
The method and position in which they 
were carried were admittedly usual and 
added nothing to the pain v hich had 
already presumably been caused by the 
seeling. I am forced, therefore, though with 
some regret to the conclusion that the 


provisions of the Act are not wide enough 
to cover this form of cruelty and the 
application, therefore, must be allowed. 

The conviction must be set aside, the 
accused must be acquitted and discharged 
and the fine, if paid by him, must be 
refunded to him. 

Shah, J.—I am of the same opinion. 

Conviction and sentence set aside. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1986 

ok 1915. 

March 4, 1916. 

Present :—Mr. Justice Shadi Lai. 

M U RAI )I—Con v jci — Petitioner 

versus 

EM PE ROR — Prosecutor—Respondent. 

Penal Code (Act XL Vof I860),** 420, 109, 114 — Cheat, 
imj, person introducing complainant to cheater with, 
out himselj receiving share of money, whether guilty 
of —Intention. 

The ofTonco of cheating under section 420, Indian 
Penal Code, is complete where money is obtained 
on the false pretence that the complainant would 
he married to a woman; and a person is guiltv 
of abetment under sections 109 and 114 of the 
Code who introduces the complainant to the cheater, 
knowing full well that the offence is going to be 
committed, is present at the t ime when the agree¬ 
ment and the payment are made hut remains 
silent and while taking no share of tin* money takes 
no steps to inform the complainant of what is 
going to happen with him. [p. 652, col. 1.] 

Petition, under section 439, Criminal Pro¬ 
cedure Code, for revision of the order of 
the Sessions Judge, Shahpur, dated the 2nd 
December 1915, affirming that of the Magis¬ 
trate, tirst class, Shahpur, dated the 13th 
October 1915, convicting the petitioner. 

Mr. Xa*d Lot, for the Petitioner. 

Mr. Xanak Chand, for the Complainant. 

JUDGMENT.— After hearing arguments 
on both sides I have arrived at the con¬ 
clusion that there is no adequate reason 
for dissenting from the concurrent findings 
of the Courts below that the petitioner 
Muradi, committed the offence of cheating. 
There is ample evidence to show that 
the complainant Dadu was induced to part 
with Rs. 450 on the representation that Mu. 
sannnat Wasai, the alleg(d second wife of 

Dara, would marry him fifter her divorce by 
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the latter and after the expirationof the period 
of iddat. Now it is beyond question that 
Musammat Wasai lived with Dadu only for 
two months, and that she then ran away 
and did not marry him. There can be no 
manner of doubt that it was never the 
intention of Dara or Musammat Wasai that 
she should marry the complainant and 
that their object from the very beginning was 
to get his money by a false pretence. 

All the ingredients of the offence of cheat¬ 
ing are present here, and the only question 
is whether the petitioner Muradi too par¬ 
ticipated in the crime. Now it appears 

that Muradi and Dadu live in the same 
chafe , and it was Muradi who introduced 
Dadu to Dara. Further he was present 
at the time of the payment of the money, 
and also when the deed of divorce by the 
husband and the agreement by Musammat 
Wasai in favour of the complainant were 
executed. The witnesses do not say that 
Muradi took any active part at that time, 
but the Magistrate held that Muradi “knew 
full well that the complainant was being 
cheated of his money;” and this finding 
was not, it appears, contested before the 
learned Sessions Judge: and the only point 
urged before him was that because the 
complainant could succeed in a Civil Court, he 
should not be allowed to have recourse to a 
Criminal. Court. This argument is obviously 
fallacious because, as observed already, all the 
requirements of the offence of cheating 
have been fully established. 

The circumstances of the case point to 

the conclusion that Muradi was fully cogni¬ 
sant of the guilty intention of Dara and Mu¬ 
sammat Wasai and that he took part in 
cheating the complainant. It does not, how¬ 
ever, appear that he himself received a share 
of the ill-gotten gains; and considering this 
fact I do not think any useful purpose would 
be served by directing the petitioner to go 
back to jail to undergo the remaining period 
of the sentence imposed by the Magistrate. 

Accordingly 1 maintain the conviction, 
but reduce the sentence to the period already 
undergone by the petitioner. The applica¬ 
tion for revision is accepted pro tanto, and 
the petitioner is-discharged from his bail. 

Revision partly accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 235 of 1917. 

May 30, 1917. 

Present :—Sii George Knox, Kx., Acting 

Chief Justice 

MATUKDHARI SINGH— Applicant 


versus 

JAISARI AND ANOTHER—OPP09ITE PaRTT. 

Criminal Procedure Code (Act V of 169SJ, ss. 145, 
435 —Proceedings under s. 145— Revision—High Court , 
interference by — Government of India Act (5 and 6 Geo. 
V C. GL\ s. 107— High Courts Act (2 4 and 25 Viet. C. 
104), ft. 15 — Jurisdiction. 

Where a Magistrate duly empowered to act under 
Chapter XII of the Criminal Procedure Code takes 
proceedings which are in intention, in form and in 
fact proceedings under that Chapter, the High Court 
has no power to send for those proceedings either 
under the Code, or under section 15 of tho High 
Courts Act or under section 107 of the Government 
of India Act. [p. 633, cols. I & 2; p 654, col. 1.] 
Jhingai Singh v. Ram Partap, l Ind. Cas. 762; 81 
A. 150; 9Cr. I,. J. 382; 6 A. L. 3. 113, Maharaj Tewari 
v. Har C ha ran Rai , 26 A. 144; A. W. N. (1903) 212; 1 
Cr. L. J. 339, Syeda Khatun v. Lai Singh , 25 Ind. Cas. 
324: 36 A. 233; 12 A. L. J. 344; 15 Cr. L. J. 672, 
Babban Singh v. Bnldeo Singh , 4 A. L. J. 91; A. \V. N. 
(1907) 50; 5 Cr. L. J. 117 , followed. 

Parmessar Singh v Kailaspati , 35 Ind Cas 801; 1 

P. L. J. 336; 17 Cr. L. J. 369; 1 P. L. W. 95; (1917) 

Pat. 1, distinguished and dissented from. 

Nathu Ram v. Emperor , 39 Ind Cas. 701; 15 A. L. 
J 270 18 Cr. L. J. 557, Nathu Mai, In the matter of 
the petition ot, 24 A. 315: A. W. N. (1902 74, explained. 

Section 107 of the Government of India Act does 
not differ from or extend the jurisdiction conferred 
upon the Higli Court by section 15 of the Charter 
Act. [p. 654, col. 1.] 

Criminal revision from an order of the 
Magistrate, first class, Mirzapur. 

Mr. M. L. Agrwala , for the Applicant. 

Mr. TJma Shankar Bajpai t for the Opposite 

Parties. 


JUDGMENT.—Babu Anrudh Lai Mahen- 
dra, a Magistrate of the first class at Mirzapor, 
was satisfied from a Police report that *a 
dispute likely to cause a breach of the 
peace existed concerning certain lands situate 
in Jafar Khani within the local limits of 
his jurisdiction. He made an order in 
writing No. 3A on the record, stating the 
ground of his being so satisfied and requir¬ 
ing the parties concerned in the dispute to 
attend his Court on the 25th September 
1916 and to put in written statements of 
their respective claims stating the fact of 
the actual possession of the subject of dis¬ 
pute. It has not been suggested that the 
order was not properly served as required 
by law and it may be taken, therefore, that 
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the notices were originally issued in res¬ 
pect of about 4 bighns 19 biswas of land 
in Jafar Khani, but the Magistrate on reading 
the written statement and petitions of Matuk- 
dhari Singh came to the conclusion that 
the dispute realy existed about 19 bighas 
of land in Sherwa as well as about the 
land in Jafar Khani. The parties consented 
{vide paper Mo. 9A. on the record) that an 
enquiry should be held in respect of both 
the lands iu Sherwa and in Jafar Khani. 
After considering the evidence produced 
by both the parties the learned Magistrate 
decided that Jaisri was in possession at 
the date on which he issued his order of 
8th September 1916, and he issued an order 
declaring Jaisri to be entitled to possession 
thereof until evicted therefrom in due 
course of law and forbidding all disturbance 
of his possession until such eviction (vide 
his order, dated the 7th of December 1916). 

The opposite party Matukdhari Singh is 
now asking this Court to interfere in re¬ 
vision with the order of the 7th of December 
1916, on the grounds that the learned 
Magistrate had no jurisdiction to entertain 
a proceeding under section 145 under the 
circumstances of the case, that the learned 
Magistrate erred in giving possession of the 
whole holding to Jaisri, and that the learned 
Magistrate had not decided the question of 
possession which was with the applicant. 
So far as can be judged from the record 
which was sent for, the proceedings of the 
learned Magistrate were proceedings carefully 
and specifically taken under Chapter Xll 
of the Code of Criminal Procedure. Nothing 
was shown in the application to this Court 
which threw doubt upon this procedure and 
1 am inclined to doubt whether this Court 
had any power to send for these proceedings 
and to enquire into them. 

In Jhingai Singh v. Ram Partap (1) it 
was held following Maha^aj Fiwan v. liar 
(j/iaran Rai (2), ‘That as the law at pre¬ 
sent stands, where the proceedings below 
are in intention, in form and in fact pro¬ 
ceedings under Chapter Xll of the Code 
of Criminal Procedure by a Magistrate duly 
empowered to act under that Chapter, this 

t (t \ L lnd ‘ Cas * 7G2 i 31 A - 13G i 9 Cr. L. J. 382; 0 A. 

J. 113. 

(2) 26 A. 144; A. W. N. (1903) 212; l Cr. L. J. 339. 


Court has no power to send for those pro¬ 
ceedings either under the Code or under 
section 15 of the Indian High Courts Act 
of 1861.” The Court refused to go into the 
question where, after being properly seized 
of the case, the learned Magistrate went 
out of his way and passed an order which 
he had no jurisdiction to pass. In Maharaj 
Tewari v. liar Charan Rai (2) a Division 
Dench of this Court held that when a 
Magistrate having jurisdiction in this behalf 
with great care and precision laid the pro¬ 
per foundation for his proceedings under 
Chapter Xll of the Code of Criminal Pro¬ 
cedure, then by the amendment which was 
introduced by the Cede of Criminal 

procedure (1898) into section *35 this Court 
had no power to call for the record of those 
proceedings. An attempt was made to 
contend that this Court could under section 
15 of the Charter Act and the powers of 
superintendence thereby given set aside 
the order of the Magistrate passed under 
Chapter Xll of the Code of Criminal Pro¬ 
cedure* This Court declined to do so, inas¬ 
much as it found that the jurisdiction 
given to it under clause 29 of the Letters 
Patent contained the express provision tliat 
the proceedings in all criminal cases other 
than those brought before this Court in 
the exercise of its ordinary original criminal 
jurisdiction shall be regulated by the Code 
of Criminal Procedure or by such further 
and other laws in relation to the Code of 
Criminal Procedure as may have been or 
may be made by the Governor-General in 
Council” (see page 147) Another Division 
Bench of this Court in Syeda Khatun v. Lai 
Singh (3) followed the cases just quoted 
above and entirely agreed with the view ex¬ 
pressed in those cases. The case of Babban 
Singh v. Baldeo Singh (4) is also a case 
in point upon this question, in which it 
was laid down that once it was established 
that a Magistrate had acted with jurisdic¬ 
tion this Court had no further con¬ 
cern with the matter. The remarks of the 
present learned Chief Justice in liar Prasad 
v. iandurang (5) aie very important. He 

(3) 25 Ind. Cua. 324; 36 A. 233; 12 A. L. J. 344; 15 
Cr. L. J. 672. 

(4) 4 A. L. J. 91; A. W. X. (1907) 50; 5 Cr. L. J. 

117. 

(5) A. W. N. (1905) 260; 3 Cr. L. J. 48. 
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held that it would be a matter of great 
regret if on purely technical grounds the 
spirit and intention of the Code of Criminal 
Procedure be ignored. See also Baldeo Baksh 
Singh v. Raj Ballam Singh (6). 

So far back as the year 188G a Full Bench 
of this Court in Muhammad Suleman Khan 
v. Fatima (7) had occasion to consider 
what this Court could and what it could 
not do in the exercise of its powers of super¬ 
intendence under section 15 of Statute 24 
and 25 Vic. C. 104. The case before the 
Full Bench was a suit of a civil nature. The 
Judges of the Full Bench, who were disposed 
to extend the jurisdiction of the Court to its 
furthest limit, held that what was stated in 
section 622 of the Code of Civil Procedure 
as it then stood (1886) might properly be 
accepted ‘as indicating the extent to which 
the Court should ordinarily interfere with the 
findings of such subordinate tribunals as are 
invested with exclusive jurisdiction to try 
and determine all questions of law and fact 
arising in suits within their exclusive cog¬ 
nizance and in which their decisions are de¬ 
clared by law to be final.” This precedent 
is cited merely to show that the view 
taken by this Court, whether in civil or in 
criminal cases, has been in accord for years 
past and may be termed the curtsus curia of 
the Court in this matter. 


The learned Counsel for the applicant 
referred me to a case recently decided by 
a learned Judge of this Court, viz,, Nathu 
Ram. v. Emperor (8). In that case it was 
held with reference to an order of attach¬ 
ment purporting to have been made under 
section 145 of the Code of Criminal Pro¬ 
cedure that this Court had power to inter¬ 
fere not under section 435 of the Code of 
Criminal Procedure but under section 107 
of the Government of India Act. 1 asked 
the learned Counsel to point out wherein 
section 107 of the Government of India 
Act differed from or extended the jurisdic- 
tion which had been conferred upon this 
Court by section 15 of the Charter Act. 
He was unable to point out any words 
containing difference or extension of jurisdic¬ 
tion. The case moreover is one in which this 


(6) 2 A. L J. 274; 2 Cr. L. J. 236. 

(7) 9 A. 104; A. W. N. (18S6) 309; o Jud. Dec. 

(n. s.) 500. _ T T 

(8) 39 InJ. Cas. 701; 15 A. L. J. 2(0; 18 .Cr. L. J. 

557 . 


Court held that the Magistrate had not 
shown that he was satisfied that there 
was likely to be a breach of the peace, 
unless action was taken under section 145 
of (be Code of Criminal Procedure. This 
ground would in itself have been sufficient 
without invoking section 107. Reference is 
made in the precedent just cited to the case 
In the matter of the petition of Nathu Mai (9), 
in which Stanley, C. J., held that Under 
the Code of 1898 the revisional powers of the 
Court in proceedings under Chapter XII were 
withdrawn, and, therefore....the Court is not 
empowered to exercise revisional jurisdic¬ 
tion in such proceedings unless in cases 
where the Magistrate had acted without 
jurisdiction.” Much stress was laid in 
argument upon the words given at page 
317 and which are as follows, If an 
order purporting to be made under section 
145 is made without jurisdiction, there is 
no doubt this Court can exercise its powers 
under section 15 of the Charter Act. 
But the learned Chief Justice went on to 
say “The Magistrate has acted within his 
powers, and if anything has been done by 
him to which objection can be taken, it 
was at the most an irregularity, and this 
Court is precluded from interfering by the 
express provisions of the Act of 1898. 
It was contended that where a Magistrate 
who might have begun proceedings pro¬ 
perly under section 145 had purported to 
go on and pass an order which could not 
be passed under section 145, this Court 
could interfere under section 15 of the 
Charter Act. If this was what the learned 
Chief Justice intended, his observations in 
the case were clearly obiter dicta. 

A stronger case cited to me was Parmes- 
sar Singh v. Kailaspati (10). This was 
a case tried by a Special Bench of the 
Behar High Court. Chief Justice Chamier 
considered that the cases which had been 
cited to him, specially those of the Calcutta 
High Court, taken as a whole, laid down 
the rule “that a High Court can and 
will interfere in a case under Chapter 
XII of the Code where the Magistrate 
has acted without jurisdiction or has ex¬ 
ceeded his jurisdiction.” The learned Chief 


(9) 24 A. 315; A. W. N. (1902) 74. 

(10) 35 Iud. Cas. 801; 1 P- D. J- 336; 
369; 1 P. L. W-95; (1917) Pat. 1. 


17 Cr. 
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Justice went on to say that “the policy of 
the Indian Legislature in connection with 
the proceedings under Chapter XII of the 
Code is shown by a provision under section 
4d5 of the Code of Criminal Procedure, 
189r, which prevents the High Courts 
as Courts of Revision under Chapter X XXII 
of the Code from sending for the record 
of proceedings under Chapter XU.” The 
result according to him is “ that the 
High Courts in India, which have no statu¬ 
tory power of superintendence, cannot send 
for the record of proceedings which were in 
substance and in fact proceedings under 
Chapter XII of the Code and were con¬ 
ducted by a Magistrate who had jurisdic¬ 
tion.” There the learned Chief Justice 
leaves the question and does not show how, 
when a High Court cannot send for a 
record of proceedings, it can consider what 
proceedings were taken. Is it to act upon 
arguments and affidavits and in short upon 
something other than the actual record of 
proceedings Y I find it impossible to arrive 
at any such conclusion and such a view is 
undoubtedly opposed to what has been the 
cursus curite of this Court. Where a Magis¬ 
trate has not laid proper foundation for his 
proceedings, this Court has sent for the record 
and interfered. As instances I may refer to 
Sardha Prasad v. Pitamber Lai (11), Mahndeo 
Knnwar v. Bisu (12), in T. A. Martin , In 
the matter of the petition of (13), l)yawa V pa 

asgunda Pa'it, In re (14) and Jhengarv. Baij 
Nath 05). 

The result is that I hold that this Court 
18 P rec ^ u ded from interfering in the present 
case. The proceedings were proceedings of 
a magistrate of the first class and were 
very carefully taken under Chapter XII 
of the Code of Criminal Procedure. He 
committed no irregularity and if afterwards 
8 erred in any way, that is a matter which 
cannot be interfered with by this Court 
>n revision under the law as it stands. 

10 intended to exerciso jurisdiction under 




77 <‘l) 17 Xml. Cas. 40‘J; 10 A. b. J. 40 >; 

fill 27 t »nl ! A ' W - ‘ V <18«3) 10.'. 

4 20 l" f r A W ‘ ‘ V 234; 1 Cr. L 

J. 434. 1 d - tas - y,i; 17 I!ul "- L- It- 283; 16 

27 ( 7 15) 10 1,1,1 7 03; 11 A. L. .1. 580; 14 C 


% 


Chapter XII, he did exercise jurisdiction 
and was entitled to do so. The application 
is dismissed. 

Application dismiised. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 451 of 19U3. 

October 3, 1916. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

Be MATURI VDNK ATASUI3BAY YA_ 

Accused — Petitioner. 

Madras District Municipalities Act 11 V of 1884) ss. 
188 (I) (l»), (.) , 180- License for boiling paddy , 

application for—Failure to pass order mi application 
within 30 days of receipt, effect of-Section 188 (5), scope 
of. 

Where, oil the expiry of his license under the 
Madras District Municipalities Act to boil paddy in a 
particular place, a person applied for a fresh license 
and no order having been passed on his application 
until after the expiry of the period of thirty days 
tixed by section 188 (o) of the Act, he again boiled 
paddy after the order refusing license was com- 
muuicatcd to him: 

Ueld } that no offence was committed as the order 
refining the license not having been passed within 
thirty days, the place must be deemed to have been 
licensed for the financial year under section 188 (5; 
of the District Municipalities Act. [p. (i‘6, col. 1 

Section 188 (5) of the Madras District Municipa¬ 
lities Act should not he read subject to the reference 
to the refusal of the license in section 189 of the Act. 

[p 656, col. 1.] 


Petition, under sections 435 and 439, Crimi¬ 
nal Procedure Code, Act V of 189b, praying 
the High Court to revise the Order of the 
Sub Divisional Magistrate, (iudivada, in 
Summary Trial No. 2 of I 9Id. 

Mr. B. Narasiinha Ban , for the Peti¬ 


tioner. 

Mr h\ B. Osborne , Public Prosecutor, for 
the Crown. 

OR DDR.—The petitioner has beer, con¬ 
victed of an offence punishable under section 
189, Act 1 V of 1884, that is, boiling paddy in 
an unlicensed place. 

There is no dispute as to the facts. 
The offence is alleged to have been com' 
mitted on 29th September 1915. The peti¬ 
tioner’s last license expired on 30th April 
1915. He applied for a fresh license on 
4th May 1915, but received no order 
granting or refusing one until 6th Septem¬ 
ber 1915, when his application was refus¬ 
ed. He subsequently appealed against the 
refusal unsuccessfully. llut that is not 
ipaterixl, because he argues that under 
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section 188 (5) if a license is not refused 
within thirty days of its being applied 
for, the place in question shall be held 
to 'be duly licensed for the financial year 
for which the license was sought. 

This argument is justified by the word¬ 
ing of section 18S (5); for we cannot 
accept the learned Public Prosecutor’s 
suggestion that it should be read subject 
to the reference to the refusal of the 
license in sections It 9. If it were so 
read, section 188 (5) would to a large 
extent be deprived of its necessity. We set 
aside the decision of the Sub-Divisional 
Magistrate, acquit the accused and order 
that the fine, if paid, be refunded. 

Petition allowed ; Conviction set aside. 

V.R.P. 


BOMBAY HIGH COURT. ' 
Criminal Reference No. 3 of 1917. 

March 26, 1917. 

Present :—Mr. Justice Batchelor and 

Mr. Justice Shah. 
EMPEROR— Prosecutor 


versus 


RANCHODLAL AMRATLAL Accused. 

Bombay District Municipalities Act {Bom. Act III of 
1901), s. 3 ( 7 ) —Building—Enclosure—Wall—Wire 

fence,' whether building—Interpretation of Statute— 

Ejusdem generis. , . 

V wire fence being neither a wall nor an enclo¬ 
sure 5 is not a building within the meaning of sec¬ 
tion 3 (7) of the Bombay District Municipalities Act, 


The word “enclosure” used in the definition of the 
word “building” in section 3 (7) of the Bombay Dis¬ 
trict Municipalities Act, must be interpreted as 
ejusdem generis with the preceding words hut and 
‘shed 5 that is to say, must be taken to refer to 
some’ fabric or structure or thiug built in the more 

popular acceptation of the 'noid. 

Criminal reference made by the Sessions 
Judge, Ahmedabad, against conviction and 
sentence passed by the Honorary Magistrate, 

First Class, Ahmedabad. 

Mr. T. R. Vesaij for the Accused. 

Mr' PI. K. Mehta , for the Municipality. 

JUDGMENT. 

Batchelor, J.—The question before us in 
this reference from the learned Sessions 
Judge of Ahmedabad is whether an ordinary 
wire fence is a building within the meaning 
of clause 7 of section 3 of the Bombay Dis¬ 
trict Municipalities Act of 1901. 

There is not much authority to guide us, 
but it has been held in this Court that a 


‘karvi’ or reed fencing was not a building 
within the meaning of that word as used 
in section 33 of the Act of 1873; see 
Queen-Empress v. Janardhan (1). Under the 
same Act this Court has also held that a mere 
wattle fence was also outside the definition 
of building: See In re Salomibai (2). It 
appears, therefore, that consistently with the 
rulings the wire fence now before us should 
be regarded as outside the provisions of 
clause 7 of the present section 3. That is 
confirmed by the definition of the word 
‘building’ in Webster’s Dictionary, where it 
is expressly mentioned that in the popular 
acceptation of the word it would not include 
a mere wall or fence. It is no doabt true 
to say that by the special provisions of 
clause 7 a wall is to be included within 
the word ‘building.’ But it is so included 
by reason of the special words importing 
its inclusion. There are no such special 
words to sweep in a fence which is, there¬ 
fore, in my opinion outside the definition. 
But then Mr. Mehta contended that even 
if the fence could not be brought inside 
the definition as being a species of wall, yet 
it ought to be held to fall within the defini¬ 
tion as being an enclosure. Now here the 
clause reads that ‘building’ shall include 
any hut, shed or other enclosure, and, 
looking to the wideness of these words and 
to the context, I am of opinion that the 
enclosure referred to must be interpreted as 
ejusdem generis with the preceding words 
‘hut’ and ‘shed,’ that is to say, must be 
taken to refer to some fabric or structure 
or thing built in the more popular accept¬ 
ation of the word. In that view it appears 
to me that the wire fence is as much out¬ 
side the word ‘enclosure’ as outside the 
word ‘wall.’ Any educated Englishman 
would, 1 think, feel that it was a misuse 
of language to speak of a wire fence as a 
‘building.’ 

The conviction, therefore, must be set 
aside, the accused acquitted and discharged 
and the fine, if paid by him, must be re¬ 
funded to him. He must also be reimbursed 
the process fees which he has paid u nder 
se otion 31, clause 3', of Act VII of 1870. 

Shah, J.— I agree. 

Conviction and sentence set aside. 

(1) (1890) Rat. Unrep. Cr. C. 145. 

(2) (1883) Rat. Unrep. Cr. C. 428; Cr. Rg. No. 92 of 

1888. 
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CALCUTTA HIGH COURT. 

Criminal Reference No. 32 of 1917. 

February 28, 1917. 

Present :—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
EMPEROR ON THE COMPLAINT OF 

KAJI SAFIUDDIN— Complainant 

versus 

FAZAL SHAIK and others— 

Accused. 

Criminal Procedure Code (Act Fo/lS98\*s. 233, 
535 Misjoinder of charges—Persons separately fabricat¬ 
ing evidence to defraud complainant , whether can be 
tried jointly — Re-trial. 

Four persons were convicted in a joint trial 
under section 191, Indian Penal Code, two of them 
for having falsely executed one kabuliyat and the 
other two for having falsely executed another 
kabuliyat for the purpose of defrauding the com¬ 
plainant: 

Held, that there was a misjoinder of charges, that 
is to say, there ought to have been at least two trials 
one iu respect of each kabuliyat. 

(The conviction and the sentences imposed were 
set aside, but no re-trial was ordered in view of the 
circumstances of the case.) 

Reference under section 438. Criminal Pro¬ 
cedure Code, dated the 3rd February 1917, 

from the Sessions Judge, Faridpnr, recom¬ 
mending that the order of the Honorary 
Magistrate, Faridpur, dated the 1st January 
19l7, convicting accused under section 193, 
Indian Penal Code, and sentencing them to 
undergo rigorous imprisonment for 15 days 
be set aside. 

tACrS.—The case of the complainant was 
that two kabuliyat s dated 6th Jaistha 1323 
were executed by the accused with a view to 
defraud him. The Court below convicted 
the accused under section 193, Indian Penal 
Code, and sentenced each of them to rigorous 
imprisonment for 15 days. 

The recommending Judge was of opinion 
iat as the learned Magistrate had com¬ 
mitted an error on a point of law, the 
conviction and sentence ought to be set aside. 

The main ground for the reference was 
u^ere was a misjoinder of charges, as two 
? . e accufi ed Pazal and Arael executed one 
aou iyat and the other two Jabed and 

a e on the same date executed another 
a u l V Q t- So that the two sets of persons could 

p . ? n( J er provisions of section 233, 

^riminal Procedure Code, be jointly tried in 
e same case. Such an irregularity in the 

42 


trial is, according to the Sessions Judge, 
not curable under section 536, Criminal 
Procedure Code. Subrahminia Ayyar v. 
King-Emperor (1) following Gul Mahomed 
Sirnr v. Cheharu Mandal (2). The test is 
that if the transactions are different 
there cannot be a joint trial. H/ra Lai Thakur 
v. King-Emperor (3). 

Rabu Jyotish Chandra Hazra, for the Crown. 

Mr. A. K. Fazlul Huq and Babu Atindra 
Nath Makerjee, for the Accused. 

JUDGMENT.—We have read the letter 
of reference in this case. It is abundantly 
clear from the facts set out by the learned 
Sessions Judge that there was a misjoinder 
of charges, that is to say, there ought to 
have been at least two trials, one in respect 
of one kabuliyat and one in respect of the 
other. On that ground alone we mu9t accept 
this reference and set aside the conviction 
and the sentence imposed upon the accused. 
The question then remains whether this is 
a case in which we ought to direct a re-trial. 
Having regard to the facts set out in the 
letter of reference submitted to us by the 
learned Sessions Judge and also to the ex¬ 
planation of the trial Magistrate, we are of 
opinion that this is not a case in which it 
would he proper for us to direct a re trial. 
We desire to say further that we are satis¬ 
fied from the explanation of the Honorary 
Magistrate that he gave the parties a fair 
trial and there is no reason whatsoever 
for the suggestion that he has in any way 
wilfully disregarded any decision of this 
Court. 

In the result the conviction of and sentence 
upon the accused persons are set aside and 
we direct that they be released, or if they 
be on bail, that their hail bonds bo dis¬ 
charged. 

Convictions set aside. 


(1) 5 C. \V. N. 886; 25 M. 61; 11 ALL. J. 233; 3 
Bom. L. K. 540; 28 1. A. 257; 2 Weir 271 (1\ C.). 

(2) JO C. W. N. 53; 3 Cr. L. J. 141. 

(3) 8 C. W. N 715; 31 C. 1053; l Cr. L. J. 713. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 175 of 1916. 

October 5, 1916. 

Present :—Mr. Hayward, J. C. 

F. W. SOLER— Appellant 

versus 

E M P E RO R —Oppon e nt. 

Sind Courts Criminal Circulars , Chap. V, r. 22— 
Magistrate , duty of, to proceed from day to day— Court, 
inherent power oj, to check prolix examination and 
cross-examination of witnesses. 

It is the duty of a Magistrate to insist on the 
trial proceeding from day to day as required by rule 
22 of Chapter V of the Sind Courts Criminal Circulars. 

The Courts should rigidly check prolix examination 
and cross-examination of witnesses in the exercise 
of their inherent powers to prevent abuse of the 
process, i. c., proceedings of the Court. 

Appeal against the order of the First 
Class Magistrate, Karachi. 

Mr. Lalchand Hassomal , for the Appellant. 

Mr. C. M, Lobo (2nd Assistant Public 
Prosecutor for Karachi), for the Crown. 

JUDGMENT.—The difficulties of the case 
have been materially and unnecessarily 
increased by the protraction of the proceed¬ 
ings over two and a half years in the Courts 
of the City Magistrate and the First Class 
Magistrate and City Deputy Collector, 
Karachi. This is the second case in a very 
short period in which such protraction in 
the magisterial Courts of Karachi has come 
to the notice of this Court. It seems 
necessary, therefore, to express strong 
disapproval of such protraction of criminal 
proceedings, which amounts to a grave 
public scandal and renders them a travesty 
of justice. The appellant has stated, and 
there is no particular reason to disbelieve 
him, that he had to spend some Rs. 8,000 
in these criminal proceedings and it is not 
improbable that a great deal more has 
been spent by the other side, as it has 
taken two and a half years before they 
were able to obtain a final decision from 
the magisterial Courts. The causes of this 
inordinate protraction have been a gross 
disregard of the rule requiring day to day 
trials laid down in rule 22, Chapter V, 
page 57, of the. Sind Courts Criminal 
Circulars and the lamentable failure to 
control the prolix examination and cross- 
examination by Counsel introducing many 


tm? 

ABDUL HAKIM KHAN t\ BUZRUK ALI KHAN. 

wholly irrelevant details of no practical 
importance either to the prosecution or 
defence—a failure which is particularly 
regrettable in the Court of the Magistrates 
of the high rank of the' City Magistrate 
and the First Class Magistrate and City 
Deputy Collector, Karachi. It was their 
duty to insist on the trial proceeding from 
day to day and rigidly to check prolix 
examination and cross-examination of 
witnesses, in exerqise of (he powers inherent 
in all Magistrates to prevent abuse of the 
process, that is to say, the proceedings of 
the Criminal Courts of the Province. 

Convictions and sentences reversed. 


ft 

CALCUTTA HIGH COURT. 
Criminal Revision No. 538 of 1917. 

June 18, 1917. 

Present :—Mr. Justice Teunon and 
Mr. Justice Richardson. 

ABDUL HAKIM KHAN— 

Petitioner 

versus 

BUZRUK ALI KHAN— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 268, 
436— Penal Code (Act XLV of 1869), ss. 465,467— 
Jurisdiction of Sessions Judge to order committal or 
further, enquiry for offence under s. 467, I. P . C.> 
where accused icas acquitted of offence under s. 465— 
Discharge, meaning of. 

Per Richardson, J. —Where a person accused of 
forging a document is charged with an offence under 
section 465 of the Indian Penal Code, and is acquitted 
b} r a First Class Magistrate under section 258,Criminal 
Procedure Code, the Sessions Judge has no power to 
direct his committal or to order a further inquiry 
under section 436, Criminal Procedure Code, on the 
ground that the offence alleged falls under section 
467, Indian Penal Code, as it relates to a document 
which is a valuable security, [p. 659, col. 1; p. 660, 
col. 2.] 

The acquittal of such a person on a charge under 
section 465, Indian Penal Code, cannot be construed 
as an order of discharge in respect of the. alleged 
offence under section 467. [p. 660, col. l.J 

An order of discharge under the provisions of the 
Criminal Procedure Code should precede the framing 
of a charge, though there might be cases in which 
an accused can be discharged otherwise than under 
the specific provisions relating to discharge in tho 
Criminal Procedure Code. [p. 659, col. 2.] 

Per Teunon, J. —The Magistrate’s order acquitting 
such an accused of an offence under 465, Indian 
Penal Code, is tantamount to an order discharging the 
accused of the graver offence in respect of the same 
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document punishable under section 467, Indian Penal 
Code. [p. 660, col. 2.] 

Baijanath Pandey v. Qauri Kantu Mandal , 20 C. 633; 

10 Ind. Dec. (x s.) 427, disapproved. 

Criminal revision against an order of the 
Sessions Judge, Backergunge, dated the 16th 

April 1917. 

Moulvi A. K. Fazlul Huq , and Babus 
AtindraNath Mukherjee and Gagan Cband Boral , 
for the Petitioner. 

Mr. P. A. Dutt , and Babus Ganesli Chandra 
Das Gupta and Sharat Chandra Mukherjee , 
for the Opposite Party. 

JUDGMENT. 

Richardson, J.—This Rule was issued at 
the instance of the petitioner, Abdul Hakim 
Khan. 

The petitioner was tried by a Magistrate 
exercising first class powers upon a charge 
of forgery framed under section 465 of the 
Penal Code. The learned Magistrate found 
him not guilty and acquitted him under 
section 258 of the Criminal Procedure Code. 

The complainant in the case then moved 
the Sessions Judge of Backergunge upon 
the grounds that the document to which the 

charge related was a valuable security and 
that the petitioner should properly have 
been charged under section 467 of the Penal 
Code and committed for trial upon that charge 
to the Court of Session. 

It may be mentioned that an offence punish¬ 
able under section 465 is triable by a Magis¬ 
trate of the 1st Class, while the Court of 
Session alone is empowered to try the aggra¬ 
vated offence of forging a valuable security, 
punishable under section 467. 

I he Sessions Judge, having heard the matter, 
held that the offence alleged fell under section 
467 and he made an order directing that the 
petitioner be committed to the Court of 
Session for trial upon a charge framed under 
that section. 

Ihe question which arises is whether the 
learned Sessions Judge had jurisdiction to 
make that order, and for the present purpose 
it may be assumed, without deciding the 
point, that the document which the petitioner 
is said to have forged is a valuable security. 

The order purports to be made under sec¬ 
tion 436 of the Criminal Procedure Code, 
which runs as follow: — 

When, on examining the record of any 
case under section 435 or otherwise, the 
Sessions Judge or District Magistrate con¬ 
siders that such case is triable exclusively by 
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the Court of Session and that an accused 
person has been improperly discharged by 
the inferior Court, the Sessions Judge or 
District Magistrate may cause him to be 
arrested, and may thereupon, instead of direct¬ 
ing a fresh inquiry, order him to be com¬ 
mitted for trial upon the matter of which be 
has been, in the opinion of the Sessions 
Judge or District Magistrate, improperly 
discharged/* 

Then come two provisos:— 

Provided as follows, 

(a) That the accused has had an oppor¬ 
tunity of showing cause to such Judge or 
Magistrate why the commitment should not 
be made. 

(b) That if such Judge or Magistrate 
thinks that the evidence shows that some 
other offence has been committed by the 
accused, such Judge or Magistrate may 
direct the inferior Court to inquire into such 
offence.” 

The question before us turns on the 
meaning of the word ‘‘discharged” as used 
in the section. The same word is used in 
the following section, section 437. Under the 
Criminal Procedure Code an acquittal means 
more than a discharge. A discharge takes 
place before a finding of “guilty” or “not 
guilty" is recorded and the guilt or innocence 
of the accused is not res judicata. A dis¬ 
charge generally takes place either under 
section 209 in the Chapter headed of in¬ 
quiry into cases triable by the Court of 
Session or High Court” or under section 
253 in the Chapter headed of the trial of 
warrant cases by Magistrates.” Both sections 
contemplate an inquiry into some alleged 
offence and as a result a discharge before 
any charge is framed against the accused. 

A discharge may also take place under 
section 494, which again illustrates the 
general rule of the Code that a discharge 
should precede the framing of a charge. 

I do not, however, say, and must not be 
understood as saying, that an accused can¬ 
not be discharged otherwise than under the 
specific provisions referred to. So much 
for the meaning of the term discharge”. 

In the present case the petitioner was ac¬ 
quitted of an offence under section 465 of 
the Penal Code. With that acquittal the 
Sessions Judge had no power to interfere. 
But an offence under section 467 being 
exclusively triable by the Court of Session 
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the petitioner under clause (4/ ’of section 
403 was (and is) still liable to be tried for 
that offence, the acquittal under section 
46) not operating as a bar, and if the 
petitioner can be said to have been dis¬ 
charged in respect of any such offence it 
was competent to the Sessions Judge to 
direct his committal. 

In my opinion the acquittal of the peti¬ 
tioner on the charge actually framed does 
not necessarily imply that the Magistrate 
discharged him in respect of any other 
charge which might have been framed. Nor 
does the mere omission of the Magistrate 
to frame a charge under section 467 carry 
the case further. So far as the record 
shows, the Magistrate never considered 
whether the accused had or had not com¬ 
mitted an offence under section 467. His 
mind was never directed to that issue and 
it was not inquired into. It is not 
sufficient to say that the result is the 
same as ‘if the petitioner had been dis¬ 
charged. That argument might be stretched 
to cover a case in which an accused has 
never been placed before a Magistrate at 
all. Clearly the mere fact that an accused 
has not been charged with an offence is 
in itself insufficient At least the Magis¬ 
trate must consciously do something nr 
make some order which shows that in his 
opinion, on the materials before him, the 
accused should not be charged with, or 
tried for, that offence. 

Prima facie, therefore, as section 436 is word¬ 
ed, I should hold that the petitioner was not 
discharged either properly or improperly in 
respect of the offence non-alleged under 
section 467 and that the learned Sessions 
Judge had no power to direct his com¬ 
mittal, or to order a further inquiry under 
proviso ( b ). 

The learned Pleader for the petitioner 
referred to the decision of this Court in 
the case of Baijonath Pandey v. Gauri 
Kanta Mandul (1), a decision which has 
been followed in Madras \_Queen Empress v. 
JLanumantha Reddi (2)]. Those cases, no 
doubt, support the view which I have 
expressed, but they go further than is 
necessary in the present case. In both cases 

(1) iO C 633; 10 Ind. Dec. (n. s.) 427. 

^2; 23 Ji. 22 r ; 2 Weir 543; 8 IlcI Dec. (n. s.} 560. 


the Magistrate had taken action which 
amounted to a refusal to charge the peti¬ 
tioner with the offence exclusively triable 
by the Court of Session, in respect of 
which the Sessions Judge had afterwards 
directed a committal. Moreover, Hanuman - 
tlias case (2) was overruled and Baijanath 
Panders case (1) was dissented from, by a 
Full Bench of the Madras High Court in 
Krishna Beddi v. Suhbamma (3). There 
the Magistrate refused the request of the pro¬ 
secution that he should frame a charge 
under section 477 of the Penal Code and 
acquitted the accused on certain other charges. 
His order refusing to frame a charge 
under section 477 was held to be in 
substance an order discharging the accused 
in respect of the offence alleged under 
that section. In cases arising under section 
437 of the Criminal Procedure Code it has 
been similarly held in this Court that an 
order though not in terms of an order of 
discharge rnay amount to such an order 
[see A jab Lai Khirher v. Emperor (4)]. 

The cases of Queen-E mprcs* v. Gundya 
(5) and King-Emperor v. Ayyan (6), 
w hich were also cited before us, are not 
precisely in point. They show, however, 
that the proceedings of the Magistrate 
were not void under section 530 (p) of 
the Criminal Procedure Code. 

For present purposes it is sufficient to 
say that the Magistrate made no order 
which was either in ’terms or in substance 
an order of discharge, and that the learmd 
Sessions Judge, therefore, had no power to 
direct the petitioner’s committal to the Ses¬ 
sions Court for trial. In that view the Rule 
must be made absolute and the order of the 
Sessions Judge must be set aside. 

TeunON, J.—As at present advised, I am 
inclined to hold that the Magistrate’s order 
acquitting the accused of an offence under 
section 465 of the Indian Penal Code is 
tantamount to an order discharging the 
accused of the graver offence in respect 
of the same document punishable under 
section 467. That no charge was framed 
and that the Magistrate was in fact not 
moved to frame a, charge under the graver 

(3) 24 Af. ',36; 2 Weir 544. 

(4) 32 C. 783; 9 C. W. N. 810; 2 Cr. L J 524. 

(5) 13 13. 502; 13 lad Jur. 469, 7 lad. Dec. (N. s.) 
333 

(6) 24 AI. 675; 2 Weir 699. 
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section, I am inclined to think is immaterial. 
I, therefore, reserve to myself the right at 
a fitting opportunity to refer to a Full 
Bench the question whether the case of Baija - 
nath Pandey v. Gauri Karita Mandat (1) was 
rightly decided. Meanwhile in the present 
case I assent to the order proposed by my 
learned brother, and I do so all the more 
readily as in view of the provisions of 
section 503, sub-section (4), of the Code 
of Criminal Procedure it appears to be 
open to the Crown or to the complainant 
to take such further action as their res¬ 
pective legal advisers may deem appro¬ 
priate. 

Pule made absolute. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 83 ok 1917. 
Criminal Revision Petition No. 69 

of 1917. 

April 17, 1917. 

Present :—Mr. Justice Seshagiri Aiyar. 

C. IYAVOO CHETTY trading under the 

NAME AND STYLE OF RIPON & Co. — ACCOSED 

— Petitioner 


versus 

JEHANGHIR M. HOLMES, Managing 
Proprietor of Messrs. J. HOLMES A Co.- 

Complainant— Respondent. 

Criminal Procedure Code (Art V of 18989, >. 96— 
Search — Warrant, irime of—May ist rate, duty of. 

The net of issuing a search warrant is a judicial 
act and before a Magistrate issues it, it is his duty 
to weigh the circumstances before making up bis 
mind on the question. 

Mahomed Jackariah Co , v. Ahmed Mahomed, 15 
C. 109; 12 Ind. Jur. 25P; 7 Ind. Dec. (x. s.) 658, 
followed. 

A mere statement in an affidavit that, in the 
opinion ot the deponent, a summons may not have 
the desired effect, is not sufficient to justify the issue 
of a search warrant. 


Petition, under sections 43a and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the 3rd Presidency 
Magistrate, George Town, Madras, in Appli¬ 
cation No. 978 of 1917. 

Mr. C. P. Ramnswami Aiyar, for the 
Pet itioner. 

Messrs. E. R. Osborne and C. Knnhi Ramon, 
for the Complainant. 

The Crown Prosecutor, for the Govern¬ 
ment. 


MANGRA KUARIA V . RAM fflARI SINGH. 

ORDER.— I have no hesitation in holding 
that the Magistrate acted in a very high¬ 
handed manner in issuingthe search warrant. 
The affidavit in support of the application is 
a very meagre one. It does riot state when the 
applicant became aware of the offence com¬ 
plained of: it gives the opinion of the 
deponent that a summons may not have the 
desired effect. 

The Magistrate should, under the circum¬ 
stances, have asked for further proof from the 
complainant before issuing the warrant. 
He seems to have ignored the existence of 
section 96 of the Code of Criminal Proce¬ 
dure and the limitations it places upon his 
powers to issue a search warrant. He has 
recorded no reasons for taking the unusual 
step of issuing a search warrant in the first 
instance. It is desirable to draw his atten¬ 
tion to the fact that the act of issuing a 
search warrant is a judicial act, as pointed out 
in Mahomed Jackariah V Co. v. Ahmed Maho¬ 
med (1), and that it was his duty to have 
weighed the circumstances befo'e making 
up his mind on the question. 

The materials placed before the Magistrate 
were wholly insufficient to warrant him in 
acting as he did. I, therefore, set aside his 
order in issuing a search warrant. 

Mr. Ramasvvami Aiyar on behalf of the 
petitioner (accused) undertakes that the 
samples of all the articles asked for in 
the complaint will he left by him in 
the Magistrate’s Court; he must be permitted 
to take away the rest. 

Petition allowed , 

Order set aside. 

v. R. p. 

(1) 15 C. 109; 12 Ind. Jur. 259; 7 Ind. Doc. (x s ) 
65 S. '' 


PATNA HIGH COURT. 
Criminal Reference No. 3 of 1917. 
January 26, 1917. 

Presetit: —Mr. Justice Atkinson. 

MANGRA KHAR1A— Accused 

versus 

R\M DHARl SINGH — Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 250 
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Frivolous and vexatious accusation — Compensation, 
order for payment of. 

Where a charge in respect of which a complaint 
is made is a specific and serious one, it cannot be 
described as frivolous or vexatious unless it is in 
fact false; and unless it is held to be false, an order 
for compensation under section 250 of the Criminal 
Procedure Code is not justified, [p. 662, col. 1; p. 663, 
col. 1.] 

Criminal reference by the Judicial Commis¬ 
sioner, Chota Nagpore, in Criminal Motion 
No. 40 of 1916, dated the 3rd January 1917. 

REPORT.-—In this application relief is 
sought by Mangra Kharia, a cultivator, 
against the order of the Sub-Divisional 
Magistrate of Gumla, dated the 28th Septem¬ 
ber 1916, ordering him under section 
2->0, Civil Procedure Code, to pay com¬ 
pensation of Rs. 50 to constable Hamdhari 
Singh and Rs. 15 each to Dukhan Singh, 
Manager of his zenundari , and Lohra 
Choukidar. 

The facts are briefly that Mangra on 
the 6th September 1916 lodged a com¬ 
plaint in the Court of the Sub-Divisional 
Magistrate against the three persons named 
above, alleging that they had extorted from 
him Hs. 30 on the ostensible ground that 
he had concealed information about a con¬ 
nection of his who was wanted by the Police. 

On the 10th September the Sub-Divi- 
sior.al Magistrate, held a local enquiry, in 
the course of which he took evidence of 
the complainant and four other persons. 
Acting on this evidence he put the three 
persons named above on trial under section 
384, Indian Penal Code. 

In the course of the trial some of the 
■witnesses gave evidence conflicting with 
what they had previously stated and differ¬ 
ing from the facts mentioned in the com¬ 
plaint. In consequence of these discrepancies 
and contradictions the Magistrate discharged 
the accused under section 253, Criminal 
Procedure Code. He also ordered the com¬ 
plainant to pay compensation to the extent 
mentioned above. 

The charge in respect of which the com¬ 
plaint was made was a specific and serious 
one. It could hardly be described as frivo¬ 
lous or vexatious unless it was in fact 
false. That it is false the Magistrate holds 
to be the case. The question is whether 
he is justified on the material before him in 
coming to this conclusion. 


As regards those witnesses who have 
contradicted their former statements the 
Magistrate gives his opinion that the original 
tale was false, and that this is the reason 
why contradictions appear later on. It is 
not because the witnesses have been gained 
over by the accused persons. In my opi¬ 
nion it is hardly safe to draw this conclusion 
to the prejudice of the complainant. So 
far as the complainant is concerned, I think 
the only fair course to take is to rule out 
absolutely the evidence which is shown to 
be unreliable and to consider whether the 
rest of the material before the Magistrate 
justifies the conclusion that the complain¬ 
ant’s case is positively false, a conclusion 
which goes considerably further than hold¬ 
ing that it has not been sufficiently proved. 
If we rule out this evidence, we are left 
with the evidence of the complainant himself 
and that of one other witness namely, Sukra 
Ahir, the statements of neither of whom 
as made in the Court differ materially 
from what they said on former occasions, 
or with one another. There is no reliable 
evidence to contradict the evidence of these 
two men, and consequently I consider that 
there are no proper grounds for holding 
the complaint to be false. 

An inference adverse to the complainant 
has apparently been drawn because he 
brought a similar complaint on the 21st 
July 1916 which failed. From the record 
of the proceedings in that connection it 
does not appear that that complaint was 
disbelieved. 

The present application was filed on the 
30th October, the first opening day after 
the Civil Court vacation. The order of the 
Magistrate directing payment of the com¬ 
pensation was made during the Civil Court 
vacation. I do not think there has been 
unreasonable delay in making the present 
application. 

I accordingly recommend that the order 
of the Magistrate directing payment or 
compensation be set aside. 

JUDGMENT.—This case comes before 
me on a reference under section 438 of 
the Code of Criminal Procedure. I have 
read the report of the Judicial Commis¬ 
sioner and the explanation of the learned 
Sub-Divisional Magistrate and I agree with 
the view expressed by the Judicial Com* 
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missioner that the order made under section 
250 of the Code of Criminal Procedure in 
favour of Ram Dhari Singh, Dukhan Singh 
and Lohra Chaukidar ought to be set aside. 

I do not think that the charge preferred 
by the complainant was so maliciously 
false as to justify the learned Sub Divi¬ 
sional Magistrate in making the order that 
he did. I accordingly set aside the order 
of the Sub-Divisional Magistrate of Gumla, 
dated the 28th September 1916. 

Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 594 of 1917. 

July 2, 1917. 

Present: —Mr. Justice Teunon and 
Justice Sir Shamsul Huda, Kt. 

DIG AMBAR CHAKRAVARTI— 

Petitioner 

versus 

RAM TARAN MITTKR-Opposite 

P-KTY. 

Penal Code lArt XLV of 1860\ s*. -107, 471 - Pro¬ 
duction of title-deed in answer to summons , whether 
amounts to “ user"—Sanction for prosecution , necessity 
of — Witness, whether can he prosecuted before sanction 
is given for prosecuting plaintiff. 

A person who is cited by the plaintiff to depose 
as a witness and to produce his title-deed and who 
produces the title-deed and gives evidence with regard 
to it, can he prosecuted on a charge under section 
471 read with section 4 7, Indian Penal Code, on the 
ground that the title-deed is a forged document, 
before any sanction has been given for the pro¬ 
secution of the plaintiff, or for the prosecution of 
the deponent himself under section 191, Indian 
Penal Code, in respect of the statements made by 
him regarding the document, [p. 663, col. 2.] 

The production of a forged title-deed in answer to 
a citation in which no particular deed is specified 
and giving evidence in rogurd to it amounts to user 
within the meaning of section 47*, Indian Penal Code, 
[p 661, col. 1.] 

Babu Dasarathi Sanyal, for the Petitioner. 

Mr. J. IF. Chippendale , for the Opposite 
Party. 

JUDGMENT.—In this case the peti¬ 
tioner has been committed to the Court of 
Session to take his trial on a charge under 
section 471 read with section 467 of the 
lnd : an Penal Code. 

It appears that one Nirnai Haidar and 
others brought vait to recover possession 


of some 3 bighas of land. They asserted, 
it would seem, that they were petitioner’s 
tenants and cited him to depose as a witness 
and to produce his title-deed. He produced 
as his title-deed the document now said to 
be a forged document and gave evidence 
with regard to it. 

We are invited in the present application 
to quash the commitment and in support 
of the application three contentions are 
advanced before us. It is urged, firstly, that 
no sanction having yet been given for the 
prosecution of the plaintiffs, the prosecution 
of the petitioner should not he allowed to 
proceed; secondly, that no sanction having 
been given for the prosecution of the 
petitioner under section 193 of the Penal 
Code in respect of the statements he made 
regarding the document, the prosecution in 
respect of the documents itself should not 
be permitted; and thirdly , that on the 
facts alleged by the prosecution there has 
been no user 5 by the petitioner. 

We are of opinion that all these contentions 
fail. 

The petitioner was not a party to the 
suit in question. He was a witness and in 
the face of the provisions of seotion 195 
(l) (c) and of the cases reported as Akhil 
Chandra Sen v. Queen-Empress (1) and Dehi • 
lal v. Dhajadhari Qoshami (2), it cannot be 
said that sanction to his prosecution in 
respect of the document produced by him 
is necessary. No doubt in certain cases, 
in exercise of its powers of supervision, 
this Court has stayed the prosecution of 
minor offenders until the bar to the 
prosecution of the principals should have 
been removed. But that is a matter of 
discretion rather than a question of law, 
and the case for the prosecution here is 
that the petitioner was in fact the principal 
offender. The first two grounds urged cannot, 
therefore, be sustained. 

In support of the third contention we 
have been referred to the case reported as 
In re Muthiah Chetty (3). But in that case 
it was found that the production of the 
document there in question was involuntary. 

Here it is alleged that the petitioner’s 

(I ) 22 0. 1004; 11 Ind. Doc. (n. s.) 667. 

(2) 9 Ind. Cas. 577; 15 C. W. N. 565; 12 Cr. L. J. 

101 . 


(3) 13 Ind. Has. 286; 36 M. 392; 11 M r<, T 21- 
(1912) M. W. N. 455; 13 Cr. L. J. 46. 
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production of bis document, bis title-deed in 
answer to a citation in which no particular 
deed was specified, was voluntary and mainly 
to serve the petitioner’s own ends. Further 
it is open to the Court to alter and add to 
charges, and the question how far the 
provisions of section 474 of the Penal 
Code are applicable may be one for the 
consideration of the Court. 

We accordingly discharge this Rule. 

Rule discharged . 


MADRAS HIGH COURT. 

FULL BENCH. 

Criminal Revision Case No. 544 of 1916. 
Taken up No. 21 of 1916. 

April 17, 1917. 

Present :—Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Oldfield and Mr. Justice 
Kumaraswami Sastri. 

KOLANDAI VELU and another—Accused 
;versus 

Rev. J. DEQUIDT— Complainant. 

, Christian Marriage Act (XT of \S72), ss. 68, 4, 5— 
Marriage between Hindu and Christian solemnized by 
Hi n'du — Offence. 

A Hindu by religion, performing a marriage 
according to the Hindu mode between two persons 
either of whom is a Christian, commits on offence 
under section 68 of the Christian Marriage Act. [p. 
667, col. 1.] 

The Christian Maniage Act was intended to 
apply to the marriages of all Christians in India, 
including marriages where one of the parties is a 
Christian, [p. 667, col. 1.] 

Queen-Empress v. Yohun , 17 M. 391; 1 Weir 813; 6 
Ind. Dec. (n. s.) 271; High Court Proceedings , dated 
the 21 st March 1871; 6 M H. C. R. App. XX; 1 Weir 
801, Queen-Empress v. Paul-. 20 M. 12; 1 Weir 620; 7 
Ind Dec. (n. s.) 9; followed. 

, This case coming on for hearing on the 
31st October 1916, after service of notice on 
the accused, and Counsel not appearing on 
their behalf, upon perusing the lecoid s-ub- 
mitted in accoidance with the proceedings 
of this Court, dated the 28th August 1916, 
and upen hearing the arguments of the Publip 
Prosecutor, on behalf of the Crown, and the 
case having stood over for consideration till 
the 9th November 1916, the Court (Sadasiva 
Aiyar and Napier, JJ.) made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Napier, J.- The records of this case have 
been called for by the High Court on its own 


motion, owing to a doubt whether the case 
relied on by the Sessions Judge to convict 
the accused is good law. The facts are that 
a Hindu by religion, a purohit amoDg the 
Valluvas (Hindu Pariahs), performed a mar¬ 
riage in the Hindu mode between a Hindu 
Valluva and a Christian girl, aged eleven, 
belonging to the same community. The priest 
has been convicted under section 68 of the 
Christian Marriage Act, XV of 1872, and 
the father of the girl has also been convicted 
under the above section 68 read with sec¬ 
tion 114 of the Indian Penal Code, and the 
Sessions Judge has very properly followed 
the decision of this Court in Queen-Empress 
v. Yohan (l), which follows another decision 
in High Court Proceedings , daUd the 21s£ March 
1871 (2). In my opinion, these decisions are 
wrong and should be reconsidered. 

The Christian Marriage Act is a Code re¬ 
pealing and embodying the provisions of 
several prior Acts which were taken from 
the numerous English Marriage Acts. The 
preamble states, ‘whereas it is expedient 
to consolidate and amend the law relating 
to the solemnization in India of the marriapes 
of persons professing the Christian religion.” 
Section 4 provides that ‘ every marriage 
between persons, one or both of whom is or 
are a Christian or Christians, shall be solem¬ 
nized in accordance with the provisions of 
the next following section; and any such 
marriage solemnized otherwise than in ac¬ 
cordance with such provisions shall be void.” 
Section 5 provides that marriages may be 
solemnized in India by aDy of the five differ¬ 
ent persons, (I) persons who have received 
ordination; (2) clergymen of the Church of 
Scotland; (3) Ministers of religion licensed 
under the Act; (4) Marriage Registrars ap¬ 
pointed under the Act; and (5) persons 
licensed under this Act to grant certificates 
of marriage between Native Christians”; 
and in addition it provides that marriages 
may be solemnized in the presence of a 
Marriage Registrar appointed uner this Act. 
The cffence charged here is that the accused 
“solemnized” a marriage in the absence of 
the Marriage Registrar. Now it is not 
suggested that the Marriage Registrar is 
authorized to attend Hindu marriages, and it 

(J) 17 M. 391; l Weir 813; 6 Ind. Dec. (x s.) 27:, 

(2) a. M. H. C. R. App. XX; 1 Weir 801. 
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is to be noted that no person oan be appoint¬ 
ed a Marriage Registrar other than a Chris¬ 
tian (vide section 7). If, therefore, a Hindu 
does marry a Christian girl according to the 
customs of his caste, both he and the offi¬ 
ciating priest render themselves liable to 
imprisonment or transportation for ten years. 
It seems to me that this cannot be the inten¬ 
tion of the Act. The object of section 68 
with its highly penal consequence is to punish 
persons for the serious offence of purporting 
to solemnize a marriage between two persons 
who honestly believed that they were being 
married, the consequences of such a void 
marriage being intensely serious. The Eng¬ 
lish Act never contemplated marriages in 
forms other than those suitable for Christians, 
and, in my opinion, the Indian Act intend¬ 
ed to go no further. The use of the word 
solemnized” is, in my view, indicative. It 
is true that the marriage provided for under 
the Aot need not in all cases be of a reli¬ 
gious character just as in England persons 
can go through a civil ceremony before a 
Registrar; but the word Solemnized" is 
never used in this country with reference to 
a Hindu marriage ceremony. Section 10 
provides that every marriage under this Act 
shall be solemnized between the hours of six 
in the morning and seven in the evening.” 
Seotion 42 provides that where the marriage 
is solemnized in the presence of a Registrar, 
one of the parties must make oatli that there 
is not any impediment of kindred or affi¬ 
nity or lawful hindrance to the said marriage. 
Section 51 provides that in some part of the 
ceremony each of the parties shall make a 
declaration of absence of lawful impediment 
and shall say to the other, “I call upon these 
persons here present to witness that J, A B, 
do take C D to be my lawful wedded 
husband (or wile'.” Such sections are, on 
the face ol them, inapplicable to Hindu marri¬ 
ages, and the forms in the Schedule are 
all such as are applicable to Christian marri¬ 
ages. It seems to me that the whole Act 
has reference to nothing but marriages which 
purport to be solemnized in accordance with 
usage among Christians, and we would read 
section 4 as meaning Every marriage pur¬ 
porting to be a Christian marriage shall Le 
solemnized, etc.” If this section is not to 
he so read, it would follow that the Legis¬ 
lature in 1872 has declared void all marria¬ 
ges according to caste custom between a 


Hindu and a Christian, with the necessary 
result that the children are illegitimate and 
cannot acquire rights of property. I very 
much doubt whether the Legislature intended 
to interfere ir» this manner with Hindus 
among whom marriages are regulated by 
caste oustoms. Thereare, as already stated, the 
decisions reported as High Court Proceedings , 
dated the 21 st March 1871 (2) and (Jueen- 
Empress v. Yohan (1), and in addition, there 
isalateroase reported as Queen-Empress v. 
Paul (S'. Thed eoision in High Court Pro¬ 
ceedings, dated the '2\st March 1871 (2), was 
on the language of section 56 of Act V of 
1865 and the Court decided the point on the 
strict language of the Act, The case was, 
howe'er, not argued on either side. Queen- 
Empress v. Yohan (1) purported to follow the 
decision in High Court Proceedings , dated the 
21 f t March 1871 (2'. In Queen-Empress v. 
Paul (3) the only point taken was that the 
word solemnized” could only have reference 
to a religious ceremony, and the Court, having 
pointed out that the civil marriage is also 
solemnised under the Act, thought that this 
point settled the matter. In my opinion, the 
question raised is of serious importance in 
view of the large number of Christians among 
the lower castes,and I, therefore, think it right 
to refer to a Full Bench the question whether 
a Hindu by religion performing a marriage 
according to the Hindu mode between two 
persons either of whom is a Christian com¬ 
mits an offence under section 68 of the 
Christian Marriage Aot, XV of 1872. 

Sadasiva Aiyar, J.—I confess that I was 
at tirst not inclined to reopen the question, 
which my learned brother’s order just now pro¬ 
nounced refers to a Full Bench, as that question 
had been considered in three cases, High 
Court Proceedings , dated the 21 st March 1871 
(2), Quern-Empress v. Yohan ( 1) and Queen- 
Empress v. Paul (3), at sufficient intervals 
of time, and might, in a manner, be 
deemed to have been settled. But I 
have teen much impressed by the argu- 
ments and considerations put forth from 
the Bench by my learned brother in the 
course of the hearing of these cases and as 
set out in his above order, and I cannot 
say that the judgments in those cases deal 
so fully and exhaustively with all the aspects 


(3) *20 M. 12; 1 Weir 820; 


7 Inch Dec. (n. s.) 9. 
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of the question as to preclude its authoritative 

reconsideration by a Full Bench. 

For instance, as regards the meaning of 
the word " solemnize” in section 68, the 
decision in Queen-Empress v. Paul (3) says 
that it only means “ conduct, celebrate or 
perform ” and one of the reasons given is 
that in a marriage solemnized ” before a 
Marriage Registrar no ceremonies are 
necessary ” But a Marriage Registrar cannot 
be the professor of any other religion than 
the Christian Religion (see section 7 of the 
Christian Marriage Act) and two ceremonies 
or ceremonial declarations have to be made 
before him by each of the parties to the 
marriage under section 51 of the Act. Those 
declarations are: “I do solemnly declare 
that I know not of any lawful impediment 
why 1, A B, may not be joined in matrimony 

to G D.” 

“ I call upon these persons here present 
to witness that I. A B, do take thee, 0 P, to 
be my lawful wedded wife (or husband;. 

1 do not see why these four indispensable 
solemn declarations (two by each party) re- 
quired to be made only before a professing 
Christian, recognized as such by the Govern¬ 
ment and authorised to record those solemn 
declarations, should not be called necessary 
ceremonies” required to validate the marriage. 

I am inclined to think that solemnization 
in section 68 indicates the performance of 
marriages “ according to rules, rites cere¬ 
monies and customs of a Christian Church 
or after complying with the ceremony of 
the four solemn declarations prescribed for 
celebrating marriages before the Christian 
Marriage Registrar. 1 thinkthe making! f those 
declarations before the Christian Marriage 
Registrar means the observance cf certain 
"particular forms and ceremonies of 

solemnization and that that_ is ore of the 

several definite modes of the solemnization 
of marriages contemplated by the Act. In Hals- 

bury’s Laws of England, Volume AVI, sec 

tion 581, page 302, the declarations above-men¬ 
tioned are described in the margin as coming 
within “ Forms and ceremonies. If the word 
“solemnize” as used in the Act merely 
means "celebration” (including celebration 
with Hindu or Mussulman rites), the Act 
cannot be said not to violate the principle 
of religious neutrality followed almost with- 
out exception by the Indian Legislature, a 


violation which visits followers of religions 
other than the Christian with very severe 
criminal penalties for doing acts not pro¬ 
hibited by those other faiths. A construction 
which credits the Legislature with such 
violation should, if possible, be avoided. A 
Sunni Mussalman male and a male of one 
of several of the Shiah sects can \alidly 
marry according to his law in the permanent 
form and with Muhammadan rites a kitabia 
(that is a Jew or a Christian or the follower 
of any other religion revealed in a kitab 
or sacred book, provided she is not a fire- 
worshipper or idolatress). According to some 
other Shiah sects, he can validly marry 
her in muta form. (See Ameer Ali, Volume 
II, page 320.) If section 68 of the Christian 
Marruge Act be interpreted as widely as has 
been done in Queen-Empress v. I nhan (1) 
and Queen • Empress v. Paul (3), a Kazi who 
performs a marriage between a Ma Q salman 
male and a Christian female according to 
Mussalman rites is liable to the punishment 
of transportation for ten years. Whereas 
a Christian minister or Marriage Registrar 
who performs a marriage with Christian 
rites or the declaration ceremonies mentioned 
in section 51 between a Mussalman male 
and a Christian female is not subjected 
to any such penalty and performs a per¬ 
fectly lawful and valid act. It may be 
said that when section 4 declares that a 
marriage ^solemnized ” otherwise than in 
accordance with section 5 between two 
persons though one of them alone is a 
Christian is void, the Legislature does inter¬ 
fere with the Mussalman religion and the 
additional imposition of criminal penalties 
of a severe nature on such solemnization 
by the later section 6 5 d)es not, in principle, 
carry the interference further. But if the 
meaning of the word “ solemnize ” is o° n * 
£ned to (1) the celebration with the marriage 
rites and ceremonies of a Christian Church 
and (2) the oeremonies of declaration pres¬ 
cribed to be followed before the Christian 
Marriage Registrar appointed by the Act, 
neither of the sections interferes with the 
tenets and marriage rules of other religions 
than the Christian. The Full Beuoh decision 
in Queen-Empress v. Fischer (4) does not 

(4) 14 M. 342; 1 M- L. J 4'.S; 1 Weir 802; 5 Ind 
Dec. (n. s.) 239- 
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deal directly with the interpretation of the 
word solemnize.” 

However, as I said in the beginning, I 
have had some hesitation in the matter 
(especially as the first Christian Marriage 
Act of 1852 was based on the provisions 
of English Statutes 14 and 15 Victoria 
Chapter 10 and other Statutes which did 
not probably care for the principle of reli¬ 
gious neutrality and treated religions other 
than the Christian with somewhat scant 
consideration). While, therefore, I dc not 
think it necessary to express a final opinion 
on the matter, 1 do not think it undesir¬ 
able to have the matter reconsidered by a 
Full Bench. I accordingly join in the refer¬ 
ence proposed by my learned brother. 

This case coming on for hearing yesterday 
as per above Order of Reference, upon 
perusing the said Order of Reference, and 
upon hearing the arguments of Mr. T. R. 
Ramchandra Aiyar , Vakil, appearing as 
amicus curiae on behalf of the accused, of 
Mr. M. D. Devadoss , Counsel, for the Com¬ 
plainant, and of the Public Prosecutor 
on behalf of the Crown, and the case having 
stood over for consideration till this day, the 
Court expressed the following 

OPINION. 

We are of opinion that the decisions in 
High Ciurt Proceedings, dated ih<, 2 1 st 
March lb»l <2) and (Jueen- Empress v. 
Yahan (If which, were accepted in (Jnern- 
Empress v. Pa •! (.*>), were rightly decided. In 
our opinion the Act was intended to apply 
to the marriages of all Christians in 
India, including marriages where only one 
of the parties is a Christian Section 4 
expressly says that " any mari iage between 
persons, one or both of whom is or are 
a Christian or Christians, shall be solem¬ 
nized in accordance with the provisions of 
the next following section ; and any such 
marriage solemnized otherwise than in accord¬ 
ance with such provisions shall be void;” 
and section 68 merely provides a penalty for 
solemnizing or professing to solemnize such 
a marriage contrary to the provisions of 
the Act. Offences under the section may 
vary very widely in gravity, and it has 
been considered necessary, as it. England, 
to provide a ver> heavy maximum sentence 
which would be wholly inapplicable in 


such a case as the present, but that does 
not show that cases such as the present 
do not come within the section. Nor does 
the use of the word “solemnize”, which 
is referred to in the Order of Reference of 
Napier, J., give rise in our opinion to such 
an inference. That word, which is now in¬ 
variably used in this connection, has a 
history which may usefully be referred to. 
The general law of the medieval Church, 
which regarded marriage as a sacrament 
as well as a contract, did not regard the 
presence of a priest in orders as essential 
to the validity of the marriage. The parties 
might themselves enter in the contract, 
and the issue born of the marriage would he 
legitimate, though such a marriage was 
regarded as clandestine and irregular as 
contrasted with a marriage in facie ecclesiae , 
and did not carry with it all the incidents 
of such a marriage. Bracton in a passage 
cited in Reg. v. Millis (5), whilst upholding 
the validity of such clandestine marriages, 
says that they did not confer on the wife 
a right to dower. On the other hand he 
says that a wife married in fucie ecclesiae was 
entitled to dower “propter solemnitatem ” 
which we may translate “because of the 
solemnization of the marriage or the per- 
lormance of the marriage in solemn form.” 
A solemnized marriage is thus a marriage 
effected in a solemn and regular manner, asop- 
posed to an irregular and clandestine marriage. 
The question whether there was a stricter 
rule in England requiring the pref-er.ee of 
a priest in orders arose in the great 

case of Reg . v. Millis (5) and was 

answered in the affirmative in accordance 
with the view of the Irish Court owing 
to the Lords being equally divided. To 
put an end so far as it could to olandes- 
tine marriages, the Crurcil cf Trent 
decreed that in future all marriages 

must be celebrated “ coram parncho", that 
i>, ii. the presence of the parish priest, and 
also in the presence of witnesses. Its 

decrees were not received in England or 
Scotland, but Lord Hardwicke’s Act, which 
was passed in 1754 with the same object, 
put an end to clandestine marriages in 
Englaid by requiring all marriages to be 


(. r >) (1S44) 10 01. & Fm. 5 -4; 8 Jur. 717; 17 Ru| Oms 
66; 59 K K. 1IU; S K. It. 8-i F ' 
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celebrated in the Parish Church. This 
was considered a hardship by Roman 
Catholics and Non-conformists, and in 
1837 they were allowed to be married at 
their own places of worship if the 
marriage was attended by the Registrar, 
and provision was also made for the 
solemnization of marriages before the 
Registrar himself. 

As regards Christian marriages in India 
it was held by Sir Erskine Perry in 
Maclean v. P ?istall <6) that the rule in 
Beg. v. Mxlui v5) as to the presence of a 
priest in orders had never been applicable 
in India. The Legislature, however, 

considered it necessary to legislate 
in India on the same lines as in 
England against irregular and clan¬ 
destine marriages among Christians and 
dealt with the subject in Acts XXV of 

1864, V of 1865 and XV of 1872, the 

Act now in force. Under that Act all 
marriages of Christians, including marriages 
where only one of the parties is a 
Christian, must be performed, on pain 
of nullity, in one of the prescribed forms. 
The Act makes no distinction between 
Native Christians and other Christians, 
except that by section 9 it provides for 
the issue of licenses to perform marriages 
between Native Christians to Christians 
who are not ministers of religion to 

meet the case of an insufficiency of 

ministers of religion, and that it directs 
that the registers of the marriages of 
Native Christians shall be kept separately 
from the registers of other Christian 
marriages, a provision dictated hy adminis¬ 
trative convenience. The provisions of 
section 9 have no bearing on the question 
now before us, as they only apply where 
both the parties are Native Christians, as 
expressly declared by Act II of 1892; and, 
therfore, marriages of Christians with persons 
who are not Christians must be solemnized 
in one of the other manners provided in 
the Act. The general effect of the Act 
is, as already stated, to require that every 
marriage where one of the parties is a 
Christian must, as a condition of validity, 
be solemnized in one of the prescribed 
forms, excluding the form prescribed by 

(6) FerryV Oriental Cases 75; 4 fnd. Dec, (o. s.) 69, 


section 9, unless both the parties are 
Native Christians. The Act, however, is 
only concerned with the forms in which 
the marriage is to be solemniz'd, and 
dees not deal with objections to the 
validity of the marriage. As pointed out 
in Lopez v. Lopez (7), where the history 
of this legislation is carefully examin¬ 
ed, it requires one of the parties to 
the proposed marriage to make a declara¬ 
tion that there is no impediment of 
kindred or affinity or other lawful 
hindrance, and also requires that the 
minister of religion or Registrar should 
be satisfied that there is no lawful 
impediment; but it provides in section 88 
that nothing in this Act shall be deemed 
to validate any marriage which the per¬ 
sonal law applicable to either of the 
parties forbids him or her to enter into.” 
We answer tlie question in the affirmative. 

Beference answered in the affirmative. 

v. R. P. 

(7) 12 C. 706; 11 Ind. Jur. 62; 6 Tnd. Doc. (n. s.) 
478. 


LOWER BURMA CHIEF COURT. 
Criminal Appeal No. 34 ok 1917. 

May 4, 1917. 

Present: —Mr. Justice Maung Kin. 

NGA PYU —Accused 

versus 

EMPEROR Opposite Party. 

Evidence Act (/ of 1872), s. 155— Impeaching credit 
oj witness - Criminal Procedure Code (Act V of 1898 l , 
Ch XIV, s 162— Procedure—Proof of statement to 
Police —Person, whether bound to state truth to Police. 

Under section 155 of the Evidence Act the credit of a 
witness maybe impeached by proof of former state¬ 
ments inconsistent with any part of his evidence 
which is liable to be contradicted, fp. 670, col. 1.] 

Section 162 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 
provided by the Evidence Act, by the statement which 
lie is alleged to have made to the Police in the course 
of an investigation unler Chapter XIV’ of the same 
Code. [p. 070, col. l.J 

K a Mogishn*e finds that a witness is recorded as 
having made a statement different from that which 
he has made before him and he considers that in the 
ei cumstanees of the case the discrepancy should be 
brought to light, he ought to ask the witness if ho 
has made the statement attributed to him by the 
Police papers. If the witness admits that he has, he 
should be given an opportunity of explaining why 
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the contradiction has occurred. If the witness 
denies that he has made any such statement, the 
statement must be proved, before it can be used for 
the purpose of impeaching the credit, of the witness. 
It is not like the deposition of a witness made in the 
Committing Magistrate’s Court, which can be taken 
off the file of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not so a statement atti Unit¬ 
ed to a witness on the Police papers. [p. 670, col. 
& 2 .] 

No person is bound to state the truth to the Police 
in the course of an investigation under Chapter XIV 
of the Criminal Piocednre Code. Hence a statement 
to the Police is not evidence, as a statement made on 
oath before a competent authority is. [p. 670, col. 2.] 

Appeal from the order of the Special 
Power Magistrate, Kyaiklat, dated the 26th 
January 1917, passed in Criminal Regular 
Trial No. 221 of 1916. 

JUDGMENT.—I have come to the con¬ 
clusion that this case has not been pro¬ 
perly tried. I shall, therefore, order that 
the Magistrate do commit the case to the 
Court of Session for trial. 

The case of Po Min, the complainant, 
was as follows :—On the night in question 
at about 8 or 9 he went from a funeral 
house to Esooi’s house, both houses being 
&t Migyaungaing village. At the latter 

house he found Maung Kyin, Ksoof and 
accused, Gaung She alias Tha Win (who will 
later be referred to in this judgment as 
Tha Win) gambling at cards. Po Min 
remonstrated with the gamblers at which 
they got angry, Tha Win and Maung 
Kyin speaking harshly to him. Po Min 
then left Esoof’s house. He was later 

followed by Maung Kyin, Tha Win and 
four or five others. There was Nga Pyu also. 
Maung Nyin told him to go home; other¬ 
wise he would be killed Po Min addressed 
Mga Pyu saying that he would not. He 
next told Nga Pyu that he himself should 

go home and so saying pushed him. 

thereupon Maung Kyin caught hold of 
both his hands and said, “cut him' 1 . Nga 
Pyu then struck Po Min with a bottle, 
while Tha Win cut him with a da twice, 
this is what Po Min wished. Hut he 
contradicted himself on some points of the 
story and the contradictions were noticed 
in the judgment of the learned Magistrate. 
On the main points of the story, Po Min 
was supported in Court by Tha Po and 
Po Saing. That night immediately after 
the occurrence he reported the matter to 


Maung Sit Aung, the headman, who support¬ 
ed him to the extent that he reported that 
vhile Maung Kyin and he were having a 
conversation Nga Pyn struck him with a 
bottle once, and Tha Win cut him with 
a da twice. At the Police Station the 
next morning at 7 Po Min reported that 
he met Maung Kyin and they had had 
only a word or two to say to each other, 
when Nga Pyu came and struck him with 
a bottle on his left shoulder, that Tha Win 
cut him with a da on his head and that, 
as he ran, he received a blow on the 
left shoulder blade with a stick or a da 
from some one striking from behind. Maung 
Tin, Sub-Inspector of Police, swore that 
Po Min mentioned only Maung Kyin by 
name and said that he did not know the 
names of the other persons and he mentioned 
Nga Pyu as the man who struck him with 
a bottle and Ko Kyin as the man who 
held his hands so that he might be as¬ 
saulted. Hut this witness does not appear 
to have been asked whether Po Min said 
who had cut him, for there is nothing 
about that in his deposition. 

• 

If Po Min could be believed as supported 
more or less by the other witnesses above 
referred to, Tha Win would he the man 
to he convicted of having cut him and 
not Nga Pyn. Hut the Police papers 
showed that Maung Kyin had stated that 
Nga Pyu was the man who cut Po Min 
and he had produced before the Police 
Po Tun, Po Nyiin, Ha Gyaw, Sit Shin 
and Po Han, all of whom supported Maung 
Kin’s story. That beirg the case, the 
Trying Magistrate had to be careful and 
I notice that seme endeavour appears to 
have been made to scrutinize Po Min’s 
eviderce by a fairly close questioning. Hut 
when ve read the evidence of Maung Kyin 
and the witnesses he named, the record 
does not indicate that much effort was 
expended with a view to scrutinize it. I 
notice from the Police papers that the 
Police recorded Maung Kyin’s statement 
on the 19th November and those of his 
witnesses on the following day, though 
the case had occurred on the night of 
the loth November and the first inform¬ 
ation report wes made at 7 a. m. on the 
14-th November. The delay in the examin¬ 
ation of these people by the Police should 
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be explained and some endeavour should 
have been made to inquire into the reason 
of it for the ends of justice, especially 
when it is an admitted fact by all parties 
concerned that Maung Kyin was present at 
the occurrence. Moreover, the statements of 
Maung Kyin’s witnesses as recorded by the 
Police appear to be very sketchy. These 
witnesses should have been subjected to a 
severe test by close examination by the 
Court, whether Nga Pyu was defended by 
Advocate or not. As it happened, he was 
not defended by any Advocate. Only Tha 
Win was so defended so that having regard 
to the particular circumstances of the case, 
the Magistrate failed in his duty. Then 
again the special diaries of the investigat¬ 
ing Police Officers should have been carefully 
studied and pertinent questions asked with 
a view to get legal evidence on the record 
pertaining to the important stages of the 
investigation. That should have been done 
not so much to get a conviction against 
Nga Pyu or Tha Win as to satisfy the 
ends of justice. The examination of Maung 
Tin, Sub-Inspector of Police, was meagre and 
incomplete and was not, in ray judgment, 
such as was required by the very peculiar 
circumstances of the case. The other investi¬ 
gating officer was not called. 

There is another matter it is my duty 
to point out. That is the wrong use of 
the Police papers with regard to Tha Po 
and Po Saing. I do not find either of these 
witnesses being confronted by the state¬ 
ments attributed to them by the Police 
papers, that is to say, neither was asked 
if they had made any statement different 
to that they had made in Court. Yet the 
Magistrate deliberately used those statements 
in his judgment and argued that the 
witnesses stood contradicted by them and 
refused on that account to believe them. 
Section 155 of the Indian Evidence Act 
provides, inter alia , that the credit of a 
witness maybe impeaohed by proof of former 
statements inconsistent with any part of his 
evidence which is liable to be contradicted, 
and section 162 of the Criminal Proce¬ 
dure Code allows the credit of a witness 
to be inpeached in the manner provided by 
the Evidence Act by a statement which he 
is alleged to have made to the Police in the 
course of an investigation under Chapter XIV 
of the same Code. I have underlined (itali¬ 


cised) the word proof. The importance of the 
word will appear presently. 

If a Magistrate finds that a witness is re¬ 
corded as having made a statement differ¬ 
ent from that he has made before him and 
he considers that in the circumstances of the 
case the discrepancy should be brought to 
light, he ought to ask the witness if 
he has made the statement attributed 
to him by the Police papers. If the 
witness admits that he has, he should be 
given an opportunity of explaining why 
the contradiction has occurred. If the 
witness denies that he has made any such 
statement, the statement must be proved, 
before it can be used for the purpose of 
impeaching the credit of the witness. It 
is not like a deposition of a witness made 
in the Committing Magistrate’s Court, 
which could be taken off the file of that 
Court and brought on that of the Court 
of Session without any proof, because the 
deposition proves itself. Not so a statement 
attributed to a witness on the Police papers. 
If you want to use it you must first prove 
it, unless of course it is admitted. There 
is no law which says that it must be 
taken to have been correctly recorded. It 
must also be borne in mind that no 
person is bound to state the truth to the 
Police in the course of an investigation 
under the Chapter. And it is not evidence, 
as a statement made on oath before a 
competent authority is. How will you 
prove it? This point has been the subject of 
judicial consideration. 

In Emperor v. Nilkanta (1) three 
Judges of the Madras High Court and in 
Mufhuknmarasawmi Pillai v. Emperor (2), 
which was a case which arose out of the 
first on a fiat granted by the Advocate- 
General, five other Judges of that Court 
held that, while statements made by a 
person to a Police Officer in the course 
of an investigation and taker, down in 
writing may not, by reason of section 162 
of the Criminal Procedure Code, be proved 
by the production of the written record, 
they may be proved by oral evidence. 
The law on the point was laid down to 

(1) 14 Ind. Cas. 849; 85 M. 247; (1912) M. W. N. 
207; 13 Or. L. J. 305; 22 M. L. J. 490; 11 M. L. T. 1 

SU ( P 2) I4 Ind. Cas. 896; . 35 M. 397; (1912) M. W. N. 
549; 13 Cr. L. J. 352; 12 M. L. T. 1. 
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the same effect in a later case in Bombay, 
namely, Emperor v. Hanmaraddi Ramaraddi 
(3) , and in the unreported case of Emperor v. 
Salay Qulam Ariff (4), Robinson, J., held 
the same view. The question I put above, 
How will you prove the statement”, is 
answered by these cases. In order to 
prevent any misunderstanding I will now 
point out how the party wishing to prove 
the statement should set to work. Call 
the officer who recorded the particular 
statement and put him a question in the 
proper form as to what the witness has said 
on the subject-matter of the statement. If 
the officer remembers the statement he will 
say what it is. If he cannot and the Court 

is satisfied that he made the record at the 

* 

time the statement was made or so soon 
afterwards that the matter was at the time 
fresh in his memory, then the written re¬ 
cord may be put into the officer’s hands for 
the purpose of having his memory refreshed. 
Then the officer can answer the question 
which has been put, after refreshing his 
memory. Note that the writing is not there¬ 
by used as evidence. 

The above procedure was not followed in 
this case and the Magistrate made an illegal 
use of the Police papers in regard to the 
witnesses Po Saing and Tha Po. Their 
evidence, as it appears on the record, will 
have to be considered, but in view of the 
contents of the Police papers within the 
knowledge of the Court, it should not be 
acted upon as it stands. Thus 1 am in a 
difficulty, it is obvious that these witnesses 
should be properly examined in the light 
of their previous statements to the Police 
and the proper procedure followed as regards 
the proof of such statements, before their 
evidence can legally be used for the one 
side or the other. 

For all the above reasons it is my 
opinion that the case has not been properly 
tried by the learned Special Power Magis¬ 
trate. 1, therefore, set aside the conviction 
and sentence and direct the Magistrate to 
commit the accused, Naga Pyu, to stand his 
trial on a charge of voluntarily causing 

(3) 26 Ind. Cas. 188; 39 B. 58; 16 Bom. L. U. 603; 
15 Or. L. . 1 . 690. 

(4) Criminal Sessions Trial No. 29 of 1915 of this 
Court. 


grievous hurt to Ismail alias Po Min by 
means of a dangerous weapon, to wit, a da, 
under section 326 of the Indian Penal Code, 
and I further order that pending his trial 
before the Court of Sessions he be detained 
as an under-trial prisoner. 

If Nga Pyu is convicted, the case may then 
be at an end. But if he is acquitted, it will be 
a question for the Police to consider whether 
Tha Win who has been discharged should 
be put on his trial again. When that ques¬ 
tion arises, they should consult the case of 
King-Emperor v. Nga Pyu Di (5). 

Conviction set aside. 

(5) 2 L. B. R. 27; 10 Bur. L. R. !; 1 Cr. L. J. 167. 


PUNJAB CHIEF COURT. 

Criminal Revision No. 1910 ok 1916. 

January 19, 1917. 

Present: — Sir Donald Johnstone, ivT., 

Chief Judge. 

PREM SINGH— Accused—Petitioner 

versus 

E M P E RO R —Re s pon d e n t. 

Criminal Procedure Code ( Act V of 1898 J ss. 107, 
118 - Security to keep peace—Proof—Willingness of 
accused to give security. 

The mere fact that an accused person says lie is 
willing to give security to keep the peace is not the 
kind of proof required by section 118, Criminal 
Procedure Code, as condition precedent to the 
taking of security under section 107, and an order 
for furnishing security under the latter section can¬ 
not he made merely upon the strength of such state¬ 
ment. [p. 672, col. 1.] 

Criminal revision from the order of the 
District Magistrate, Jhelum, dated the 28th 
September 1916. 

JUDGMENT.—The orders of the lower 
Courts are very brief and unilluminating. 
The only ground stated for taking security is 
that, when the notice was read to the accused, 
he said he was willing to give security. Now 

look at section 107, Criminal Procedure Code_ 

“likely to commit a breach of the peace or 
disturb the public tranquillity, or to do any 
wrongful act that may probably occasion a 
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breaoli of the peace, or disturb the public 

tranquillity;” and section 118 -‘‘if.it 

is proved that it is necessary for keeping 

the peace.that the person.should 

execute a bond.’’Can it be said in the 

present case that there is any such proof? 
When petitioner said he was willing to give 
a bond, did he mean he intended to break the 
peace? Far from it, .he- meant just the 
reverse. He obviously meant that he so 
little intended anything of the kind that he 
was ready, if asked, to execute a bond and 
provide respectable sureties well knowing the 
bond would never be enforced. None but a 
lunatic would say directly or indirectly to the 
Magistrate— ‘l admit I intend to break the 
peace. I cannot, therefore, resist the demand 
for security.” 

• It is clear, therefore, that there is no proof 
whatever against this man or against his son 
Mani, who has also been bound over but has 
not come up here. I lay it down here that 
the mere fact that an accused person says he 
is willing to give security to keep the peace 
is not the kind of proof required by section 
118, Criminal [Procedure Code, as condition 
precedent to the taking of security. 

I allow this revision and cancel the bonds 
both of this petitioner and of his son Mam. 

Revision allowed. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 5^2 of 1916. 
Criminal Revision Petition No. 475 

of 1916. 

December 14, 1916. 

Present: — Mr. Justice Spencer. 

In re DAKSHINAMOORTHI— Respondent 

—Petitioner. 

Criminal Procedure Code (Act I of 18989, s. 137 — 
Public nuisance — Procedure on appearance of person 
showing cause against order for removal of nuisance — 
Magistrate , duty of. 


In an enquiry under Chapter X of the Criminal 
Procedure Code, a Magistrate should, as provided for 
by section 137 of the Code of Criminal Procedure, pro¬ 
ceed to take evidence in support of the order before 
the counter-petitioner is called on to produce his evi¬ 
dence to meet it. 

Hinguv. Emperor , 3 Ind Cas 482: 31 A. 453; 6 A. ' 
L. J. 635; 10 Cr. L. J. 297; Doraiswamy Mndaliar v. 
SudarszJia Chariar , 27 Ind’ Cas. 767; 17 M. L. T. 142; 
16 Cr. L. J. 207, followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate, 
Sivakasi Division, in Miscellaneous Petition 
No. 8 of 191«. 

Mr. K. i 8. Ramabhadra Aiyar , for the 
Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER.—The Magistrate has not pro¬ 
ceeded to enquire into this case of public 
nuisance in the manner provided by section Q 
137 of the Code of Criminal Procedure. 
On the appearance of the person showing 
cause against the order, the Magistrate 
should proceed to take evidence in support 
of the order before the couuter petitioner 
is called upon to produce his evidence to 
meet it [see llingv v. Emperot (1) and Dorai • 
swamy Mudaliar v Sudarsana Chariar( 2)]. In 
this case at the enquiry none but the 
defence witnesses were examined. The 
order does not satisfy the requirements of 
the section. I set it aside and refer the 
matter back to the Magistrate to proceed 
according to law. 

Order set aside ; Case remanded. 

\\ R. P. 

(1)3 Ind. Cas. 482; 31 A. 453; 6 A. L. J. 685; 10 Cr. 

L. J. 297. - - v 

J2) 27 Ind. • Cas. 767; 17 M. L. T. 142; 16 Cr. L. J. 
207. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 352 

of 1912. 

July 5, 1917. 

Present :— Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 
FANINDRA NARAIN ROY— Plaintiff- 

Appellant 

versus 

K ACHHEMAN BIBI and others— 

Defendants—Respondents. 

Contract Act (IX of 1872;, s 2- Consideration , what 
constitutes—Benefit to promisor , whether necessary— 
Mortyagc by joint mortgagors-Mortgagors not benejited , 

whether liable. ... 

In order to support a binding: promise it is not 

necessary that the promisor should benefit by the 

consideration: it is sufficient if the promisee does 

some act from which a third person is benefited and 

which ho would not have done but for the promise. 

[p. 674, col 2.j 

A along with B and C executed a mortgage, which 
the mortgagee accepted in lieu ol' the security ol a 
prior mortgage executed by A alone in his favour: 

Held, that Hand C were liable under the mortgage, 
though they had not received any direct benefit for 
executing it. [p. 674, cols. 1 A 2.J 

Appeal against the decree of the District 
Judge, Birbhum, dated the 22nd July 1911, 
reversing that of the Sub Judge, Birbhum. 
dated the 3rd August 1906. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Surendra Nath Ghosal t for the Ap¬ 
pellant.—The main point for determination 
in this case is whether all the defendants are 
bound by the mortgage transaction of 1893. 
Thi 9 mortgage of 1893 was executed by 
Sadan, Edu, Badruddin and Lakhu in favour 
of the plaintiff in lieu of a prior mortgage 
executed in his favour in lo8t. It was de¬ 
cided in a previous suit that the mortgage of 
1884 was granted for a valid consideration, 
consequently the mortgage of 1893 which 
replaced the prior mortgage must be held 
to be one for valid consideration and as such 
all the defendants are bound by the mortgage 
of 1893. They cannot get out of it by any 
manner of means. The learned District 
Judge is clearly wrong when he dismisses the 
suit against the representatives of the mort¬ 
gagors other than Sadan and Edu. The 
distinction made by the learned Judge is 
unsustainable. There is no question of direct 
benefit. All the defendants were benefited by 
the mortgage of 1893 and so they cannot 
avoid being bound by it. The definition of 


‘consideration’ in section 2 of the Indian 
Contract Act is clearly in my favour. Edu, 
Badruddin and Lakhu along with Sadan 
entered into a promise to be bound by the 
mortgage of 1893 and this promise led the 
mortgagee to refrain from enforcing his prior 
bond, and so there cannot be the least doubt 
that there was lawful consideration. They were 
all parties to the mortgage-deed. 

Babu Hemendra Nath Sen , for the Respond¬ 
ed.—The representatives of the mortgagors 
other than Sadan and Edu cannot be bound 
by the mortgage, inasmuch as they did not 
derive any benefit whatsoever for the trans¬ 
action. Unless they got any direct benefit 
from the transaction, they cannot be made 
responsible. The consideration is not lawful 
unless it benefits the promisor. The pro¬ 
misors here other than Sadan and Edu did 
not benefit by the consideration. The mort¬ 
gage of 1884 was executed in consideration 
of the plaintiff’s not proceeding against 
Sadan and others for execution of a decree. 
This abstiner.oe of the plaintiff did not enure 
to the direct benefit of those other than 
Sadan and Edu. So the learned District 
Judge was right. Defendants Nos. 3 and 10 
were not parties to the mortgage-deed at all. 

Babu Surendra Nath Qhosal , in reply, re¬ 
ferred to Bailey V. Croft (1). 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit instituted on the 26th 
February 1906 to enforce a mortgage exe¬ 
cuted in his favour on the llth April 1893 
by four members of a Muhammadan family, 
by name Sadan, Edu, Badruddin and Lakhu. 
The suit has now lasted for more than eleven 
years aud has had a chequered career. It was 
dismissed by the Subordinate Judge on the 
ground that there was no legal consideration 
for the mortgage. The decree was confirmed 
by the District Judge on appeal. On second 
appeal to this Court, Brett aud Sharfud- 
din, JJ., held that the view which had 
commended itself to both the Courts 
below was erroneous in law. The 
mortgage had been executed in lieu of a 
prior mortgage granted by Sadan in 1884 
in circumstances, which may be briefly 
narrated. At a sale held in 1880, in 
execution of a decree against some members 
of the family, their properties were sold and 

(l) (1812) 4 Taunt. 611; 128 b K. 479. 
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passed into the hands of the mortgagee. 
They supplicated to him to re-transfer to 
them for a sum of Rs. 300 the purchased 
property (which apparently included their 
homestead). H6 consented, and executed a 
conveyance which, however, was never re¬ 
gistered. The judgment-debtors were unable 
to pay the decree-holder in cash the con¬ 
sideration settled, and the result was that 
Sadan executed the mortgage of 1884 for 
Rs. 300 The conveyance was inoperative 
in law, but as the statutory period has 
elapsed since the date of the execution sale 
and as the judgment-debtors have continued 
in undisturbed possession, it may be taken 
that the title acquired by the purchaser 
at the sale has become extinguished. The 
true position, consequently, was that a 
mortgage was granted to the plaintiff by 
Sadan in 1884 in order to induce him to 
forbear from the exercise of his rights as 
auction purchaser. On these facts this 

Court held upon the authority of the decision 
in Huikissen Dass Seroicgee v. Nibaran 
Chancier Banerji (2), that the mortgage 
of 1884 was granted for a lawful 
consideration. This necessarily justified the 
inference that the mortgage now in suit, 
which replaced the earlier mortgage, was 
also for a lawful consideration. This Court 
thereupon remanded the case to the Dis¬ 
trict Judge for determination of the other 
issues in the suit. One of these issues was; 
whether all the defendants, that is, the re¬ 
presentatives of Sadan, Kdu, Badruddin and 
Lakhu, and two other persons, were bound 
by this transaction. The District Judge 
has found, as we read his judgment, that 
the mortgage was, as a fact, granted by 
these four persons, but he has held that it 
cannot be enforced against the representa¬ 
tives of the morigagors other than Sadan 
and Kdu as they were not bound by the 
execution sale and received no benefit under 
the mortgage transaction. In this view, he 
has decreed the suit against the representa¬ 
tives of Sadan and Edu and has dismissed 
the claim as against the others. We are of 
opinion that the distinction made by him 
between the two sets of mortgagors is not 
sound in principle and cannot be supported. 

The mortgagors, under the bond now in 
suit, are all equally bound by the transac¬ 


tion, although two of them might not have 
been directly benefited by the mortgage 
transaction. This is clear from the defini¬ 
tion of the term consideration in section 
2, olau.se f d ), of the Indian Contract Act. 
That definition, in so far as it is applicable 
to the facts of this case, may be stated in 
the following terms: 1 When, at the desire 
of the promisor, the promisee has abstained 
from doing something, such abstinence is 
called a consideration for the promise.” 
Here, we have, in 1S84, a mortgage by 
Sadan in favour of the plaintiff. The 
plaintiff was entitled to enforce the seourity 
a9 against Sadan. He was asked to accept, 
in lieu of that security, a fresh bond exe¬ 
cuted in 1S93 by Sadan along with three 
other persons, viz., Edn, Badruddin and 
Lakhu. The promise by Edu, Badruddin 
and Lakhu to be bound by the mortgage 
plainly formed a good consideration for the 
abstinence of the mortgagee to sue Sadan 
upon the first bond. The respondents have, 
however, argued that a consideration is not 
lawful unless it benefits the promisor. There 
is no foundation for this contention, and 
were it accepted, W6 should have to sub¬ 
stitute the phrase “at the desire and for the 
benefit of the promisor” for the phrase “at 
the desire of the promisor”, which finds a 
place in clause (d) of section 2. We are 
confirmed in the view that the contention 
of the respondents is not well founded, 
from an examination of the authorities in 
England. Valuable consideration has been 
defined as some right, interest, profit or 
benefit, accruing to one party, or some for¬ 
bearance, detriment, loss or responsibility 
given, suffered, or undertaken by the other at 
his request. It is not necessary that the 
promisor should benefit by the consideration: 
it is sufficient if the promisee does some 
act from which a third person is benefited 
and which he would not have done but for 
the promise. This view is supported by 
the decisions in Bailey v. Croft (1), Alhusen 
v. Prest (3) and Haigh v. Brooks (4). We 
hold accordingly that the reasons assigned 
by the District Judge in support of his 
conclusion that Sadan and Edu alone 

(3) (1651) 6 Ex. 720; 20 L. J. Ex. 440; 155 E. R. 

^3 - 

(4) (1639) 10 Ad. & E. 309; 2 Y. & D. 452; 9 L. L 
Q. B. 194; 113 E. R. 119; 50 R. R. 399. 


(2) 6 C. W. N. 27. 
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were responsible under the mortgage cannot 
be accepted. As regards defendants Nos. 3 
and 10, however, the District Judge has 
correctly held that they were in no way 
bound by the transaction as they were not 
parties to the mortgage-deed. 

The result is that this appeal is allowed 
in part arid the decree of the District Judge 
modified. The decree will be deemed to 
have been made against all the defendants 
other than defendants Nos. 3 and 10. The 
appellant is entitled to his costs of this 
appeal as against the defendants other than 
defendants Nos. 3 and 10, but he mu9t 
pay the defendant No. 3, who appeared 
in this Court, his costs of this appeal. The 
costs incurred by the plaintiff-appellant in 
all the Courts will be added to the sum 
due under the mortgage, and a self-con¬ 
tained decree will be drawn up in this 
Court. 

Appeal partly allowed. 


PATNA HJGIi COURT. 

Appeal from Original Order No. 232 

ok 1916. 

June 29, 1917. 

Present :— Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
B1SHESWAR DAYAL— Judgment-debtor 

— Appellant 

versus 

RUP KISH ORE LAL— Decree-holder— 

Respondent. 

Civil Procedure Code (Act V of 1908,), s. 47 — 
Execution — Limitation, question of, not pressed at 
earlier stage oj same proceeding — Estoppel—Question 
of limitation decided in previous execution proceeding, 
whether can be raised in subsequent proceeding. 

An order of a Court directing execution of u 
barred decree to proceed after due notice to the 
judgment-debtor precludes the judgment-debtor 
from repeating his objection in a subsequent execu¬ 
tion of the same decree, [p. 077, col. 2.] 

Appeal from a decision of the District 
Judge, Shahabad. 

Messrs. Krishna Sahay and Rat Guru Saran 
Prasad, for the Appellant. 

Messrs. Kulwant Sahay and Raghunath 
Singh , for the Respondent. 
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JUDGMENT. 

Jwala Prasad, J. —This appeal arises out of 
an order dated 25th August 1916, dispos¬ 
ing of an objection by the judgment-debtors 
under section 47 of the Code of Civil Proce¬ 
dure to the execution of a decree. The 
decree is dated 30th June 1909 in respect 
of a sum of about Rs. 389-10-6 against three 
judgment-debtors, Munshi Bisheswar Dayal, 
Jai Prakash Lai and Harbans Lai. Harbans 
Lal is dead and his sons are now on the 
record as judgment-debtors. 

Mohan Koer, the decree holder, is also 
dead. The present execution is by Rup 
Keshwar Lal, the adopted son of the origi¬ 
nal decree-holder, Musammat Mohan Koer. 
The decree was tirst executed on 11th May 
1910 against the three original judgment- 
debtors. Bisheshar Dayal, one of the 
judgment-debtors, contended in that execu¬ 
tion that he was liable only for one-third 
of the decretal amount. 

The decree-holder appears to have verbally 
agreed to the terms set forth in the follow¬ 
ing order of the Court, dated August the 31st, 
1910:— 

‘The judgment-debtors are two brothers 
and their nephew and under the decree all 
the three are jointly liable. Now one brother 
contends that only one-third should be rea¬ 
lised from him by the decree-holder. The 
decree holder’s Pleader states that if the 
objector pays one-third at once, the deoree- 
holder will make an attempt to realise the 
balance from the other judgment-debtors be¬ 
fore realising the balance from the objector. 
This will be a fair arrangement. Let the 
objector deposit the one-third by September 
the 7th.” 

Accordingly the judgment-debtor, Bishes¬ 
war Dayal, deposited one-third of the 
decretal amount in Court, which was with¬ 
drawn on 1st August 1910 by the decree- 
holder. The execution then proceeded against 
the other judgment-debtor, Munshi Jai Pra¬ 
kash Lal, for the balance. The last step 
in this execution was taken on March the 
10th, 1911, on which date the decree-holder 
filed a deficit Court-fee of Rs. 4. The Court 
ordered the issue of warrant which oame 
back unserved. This execution was ultimately 
dismissed for default of the decree-holder on 

1st April 1911. 
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Oa 28th March 1914 the decree-holder 
took out another execution of the decree 
which was numbered No. 7 of 1914. This 
execution was barred by limitation as having 
been more than 3 years from the last step 
taken in the first execution. 

This execution was, however, registered 
and notice under Order XX(, rule 22, was 
ordered to be issued fixing 18th April 1914. 
On 18th April 1914, the Court passed the 
following order:— 

“Notice under Order XXI, rule 22, duly 
filled in filed. Issue fixing the 18th April 
1914.” On 18th April 1914 the order was — 
Notice served. Affidavit filed. Decree- 
holder to take further steps by 2 bth April 1914.” 
The judgment-debtors did not appear and 
no objection to the execution of the decree was 
made by them. 

On 25th April 1914, the decree-holder took 
no step and the case was put up on 1st May 
1914 when it was dismissed for default. 

The present execution was filed on the 
15th April 1916. This execution was within 
3 years from the last execution. Notice 
was issued upon the judgment-debtor fixing 
6th May 1916. On 6th May 1916 Bisheswar 
Dayal filed an objection under section 47 of 
the Code of Civil Procedure. In the objec¬ 
tion petition eight grounds were taken. The 
main contention of the judgment-debtor 
was that the decree-holder was not 
entitled to execute the decree against him, 
as he was exonerated by the decree- 
holder in the first execution on 31st August 
1910 on his (judgment-debtor Bisheswar 
Dayal) paying his one-third share of the 
judgment-debt. On 13th June 1916 the 
objection of the judgment-debtor was 
overruled. In ground No. 6 of the objection 
petition it was stated that the decree was 
barred by limitation. This ground ap¬ 
parently was not pressed by the judgment- 
debtor and there is no mention of it in 
the order of the 13th June 1916. The 

execution proceeded. The property of 
judgment-debtor was attached. On 22nd 
July 1916 an objection petition was filed 
by the judgment-debtor as to the valuation 
put in by the decree-holder. On 29th 
July this objection petition was heard and 
a commission was ordered to be issued to 
determine the value of the property on 
payment of cost of lls, 16 by judgment- 


debtor. The cost was, however, not paid 
and on the 4th August 1916 the Court 
ordered sale proclamation to issue fixing 
the 30th October 1916. On 14th August 
1916 the judgment-debtor filed another 
objection to the execution of the decree. 
In this petition the main objection taken 
was that the execution of the decree was 
barred by limitation. It was also alleged 
in this petition that the further executions 
of the decree were against the other 
judgment-debtors and that he (Bisheswar 
Dayal) had no knowledge of the facts 
relating to limitation at the time when 
his former objection petition was disposed 

of by the Court on 13th June 1916 and 
her.ce the plea of limitation was not press¬ 
ed by him. The objection of the judg¬ 
ment debtor was disposed of by the 
Court on 25th August 19j 6. The Court 
declined to entertain the objection as to 
the execution being barred, on the ground 
that the objection was taken in the petition 
of 6th May 1916 but was not pressed 

by the judgment-debtor when the order of 

the Court was passed on 13th June 1916 and 
that, therefore, it was not open to the judg¬ 
ment-debtor to raise the same objection again. 
Against this order the judgment-debtor 
has preferred the present appeal to this 
Court. 

It is not. disputed that the second execution 
cf the decree, case No. 7 of 1914, was barred 
a3, the application for the execution was 
filed on the 28th Marchl914, whereas the 
last step taken by the decree-holder in 
the first execution was on the 10th of 
March 1911. The judgment-debtor did 
not take any objection to the second exe¬ 
cution. It is, however, stated by the 
judgment-debtor that in the execution case 
No. 7 of 1914 notice mentioned in the 
order of 1st April 1914 was not served 
upon him and that he had no knowledge 
or information of that execution. 

In face of the order of the Court on 
the 18th April 1914 that the notice *as 
served, we do not think we can go behind 
that order of the Court, and hold that 
the notice was not served upon the judg¬ 
ment-debtor. In fact, no attempt appears 
to have been made by the judgment-debtor 
in the Court below to show that the notice 
was not served. The order of the Court 
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on the 18th April is in the following 
words Decree-holder to take further 
steps by 25th April 1914,” amounts to an 
order directing the decree-holder to proceed 
with the execution and thus holding that 
the execution was not barred. The order 
of the Court of the 18th April 1914 for 
the decree-holder to take further steps is 
final between the parties. The order of 
the 13th June is an order under section 
47 of the Code of Civil Procedure and 
amounts to a decree. Tt is an appealable 
order, but no appeal was preferred against 
this order and the judgment-debtor allowed 
it to become final. Three months later 
on the 14th August 1916, the judgment- 
debtor repeated the objection as to limi¬ 
tation taken in the earlier stage of the 
last execution. 

According to the authority of the Privy 
Council the judgment-debtor cannot be 
allowed to re-open in a subsequent execu¬ 
tion the question that the execution is 
barred, when the same objection was either 
disallowed or taken but not pressed in a pre¬ 
vious execution. 

Following the principle laid down by Sir 
Lawrence Jenkins in Maharaja Sir Ramesh- 
war Singh Bahadur v. Rateshwar Singh (1), 
it would appear that the District Judge 
Mr. Rowland had no jurisdiction to set 
aside the order of his predecessor passed on 
the 13th June allowing the decree to proceed. 

The Punjab Court has distinguished the 
Privy Council ruling in Mungnl Pershad 
Dichit v. Grija Kant Lahiri (2), on the 
ground that there would be no bar to the 
objection of the decree-holder being enter¬ 
tained at a later stage of the same exe¬ 
cution proceeding though it msy be so 
in another subsequent execution of the 
decree. It is, no doubt, true that in all 
the cases that have been brought to our 
notice the judgment-debtor was not allowed 
to take objection in a subsequent execution 
of the decree and that there is no case 
in which it has been held that he can¬ 
not be allowed to repeat the objection in 
the later stage of the same execution 
proceedings, when his objection was dis¬ 
allowed or not pressed in the earlier stage 

(1) 18 I ml. Cas. 841: 17 C. J. 125. 

(2) 8 I. A. 123; 8 C. 51; 11 0. L. R. 113; 4 Sar. P. 
C- J. 219; 4 lud Doc. (n. * ) 3;>. 


of the execution. The ruling reported as 
Saidar v. Fatteh Chand (3), no doubt, lends 
support to the contention of the appellant 
that an Appellate Court on an appeal from 
a final order in the same proceeding can 
set aside the intermediate orders disposing 
of the objection of the judgment-debtor as 
to the execution being time-barred, although 
interlocutory orders were not appealed 
from. 

Be that as it may, there is, however, an 
unanimity of opinion that the order of a 
Court directing execution of a barred 
decree to proceed after due notice to the 
judgment-debtor precludes the judgment- 
debtor from repeating his objection in a 
subsequent execution of the decree. In 
this view the order of the Subordinate 
Judge in the 2nd execution, dated 18th 
April 1914, directing the execution to 
proceed precludes the judgment-debtor 
from objecting to the decree having been 
barred by the 3rd execution of the decree, 
even if it was open for him to repeat the 
objection at a later stage of the 3rd exe¬ 
cution when he did not press the objection 
at an earlier stage. 

The contention of the judgment debtor 
must fail. The appeal is dismissed with 

costs. 

Atkinson, J.—I concur in the judgment 
of this Court delivered by my learned 
colleague. 

Appeal dismissed. 

(3) 89 P. H. 1894. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 2003 

of 1914. 

April 25, 1917, 

Present :—Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

In the matter of CHIRANJIB LAL 
CHOWBEY— Appellant 

versus 

Musimmat DOULTE A—Respondent. 

Sonthal Parganns Regulation (III of 1872,), *.6, ap¬ 
plicability of — Mortgage, usufructuary —Profit amount¬ 
ing to principal —Civil Procedure Code {Ad XIV of 
1882), x. 108 —Decree, suit lose! aside -Summons sup. 

pressed. 
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A usufructuary mortgage is clearly a debt or a 
liability within the meaning of section 6 of the 
Son thal Parganas Regulation IT I of 1872, so that when 
on taking an account upon a usufructuary mortgage 
it is found that the profits of the property have 
amounted to the principal sum advanced, it should 
be decreed that the mortgage has been extinguished, 
fp. 67S, col. 2.] 

A suit lies to set aside a decree solely on the 
ground that the summons have been fraudulently 
suppressed. Section 108 of the Civil Procedure Code, 
1882, is no bar to such a suit. [p. 678, col. 2.] 

Rarfha Raman Rlwhn v Pran Nath Rmj, 28 C. 475; 

5 C. W. N. 757 (P. C.), relied upon. 

Appeal from a decision of the District 

Judge, Dumka, dated the 6th March 

1914. 

Messrs. L. N. Smgh and Baulya Nath 
Narayan Sinha , for the Appellant. 

Mr. Shivanandan Rai , for the Respond¬ 
ent. 

JUDGMENT.—This appeal arises out 
of a 'suit to set aside a decree obtained 
in Suit No. 4 of 1906 before the Sub¬ 
ordinate Judge of Rajmehal. The reliefs 
prayed for are:— 

(a) that it be declared that the aforesaid 
eX parte decree of the Subordinate Judge 
is fraudulent and collusive, and a9 such, 
is fit to be set aside; 

• ( h ) that it be adjudicated that the 
defendant’s claim upon the usufructuary 
mortgage has been fully satisfied and that 
there is nothing due; 

(c) that the plaintiff is entitled to 
costs of the suit and to any other relief 
or reliefs that the Court thinks proper. 

The lower Courts have concurred in hold¬ 
ing that the decree in Suit No. 4 of 
1906 was vitiated by fraud in the first 
instance owing to the fraudulent claim to 
more than what should have been decreed 
under the Sonthal Parganas Regulation of 
1872, secondly , for fraudulent suppression 
of the summons, and thirdly , for suppres¬ 
sion of the sale proclamation; and upon 
these findings have re-tried Suit No. 4 
of 1906 and made a decree therein for 
Rs. 402 instead of Rs. 1,200 as was 

claimed in the plaint in that suit. 

Against that decree the defendant 
appeals, and the grounds urged are: 
that there was no fraud in the plaint 
of Suit No. 4 of 1906; and (2) that the 
only act of fraud in prosecuting the suit 
itself was the suppression of summons, and 
that in accordance with the decision in 


Narsing Das v. Bihi Raiikan (1), no suit 
would lie to set aside a decree solely on 
the ground, that summons had been sup¬ 
pressed: and (3) that if the lower Court 
be permitted to disturb the decree of 
1906 at all, a decree should be made for 
Rs. 252, the amount spent on the repairs of 
the property, with the direction that the 
appellant be allowed to remain in possession 
of the property until the principal sum 
advanced be paid off. 

The first ground turns upon the con¬ 
struction of section 6 of Regulation III 
of 1872. It is urged on behalf of the 
appellant that this section does not apply 
to usufructuary mortgages, but the section 
as worded applies to all debts and 
liabilities. A usufructuary mortgage is 
clearly a debt or a liability. There was 
originally a specific clause 10 of Regula¬ 
tion XV of 1793, whereby it was ex¬ 
pressly enacted that when taking an 
account upon a usufructuary mortgage it 
should be held that when the profits of 
the property have amounted to the princi¬ 
pal sum advanced, it should be decreed 
that the mortgage had been extinguished. 
It seems to me that Regulation III of 
1872 has substituted a general section 
whereby the interest to be paid on any 
debtor liability should not exceed the princi- 

i 

pal sum advanced. 

Upon the second ground taken that 
no suit would lie to set aside this decree, 
it appears to me that the facts are not 
very distinguishable from the case decided in 
Rcdha Reman Shahav. Fran Nath Roy (2) by 
the Judicial Committee. There it was held 
that where summons had been suppressed and 
the sale held fraudulently, section 108 of the 
old Code of Civil Procedure was no bar 
to the maintenance of the suit to set aside 
the decree made. 

Upon the last ground taken it is clear 
that the Courts below r were not dealing 
with the suit of 1906 and bad no juris¬ 
diction to make a decree in that suit 
upon the application of any party who 
was not a plaintiff in that suit. The 
relief granted by the Courts below must, 
therefore, be modified. What the plaintiff 

(1) 5 Jnd. Cas..l98; 37 C. 197; 11 C. L. J. 250; 14 
C. W. N. 507. 

(2) 28 C. 475; 5 C. W. N. 757. 
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in the suit before us asks is for an ordeir 
that it be declared that by enjoyment of the 
nsufruct the whole sum advanced has been 
repaid. It has been found as a fact that 
Rs. 402 still remain due on the property; 
therefore, upon the second ground of relief 
asked for it will be decreed in this suit 
that upon paying into Court the sum of 
Rs. 402 by the 1st July 1917 the plaintiff 
will be entitled to receive back her pro¬ 
perty free from all encumbrances. Failing 
that payment by that date the right to 
redeeem the mortgage will be permanently 
extinguished. 

Decree mcdiHed. 


CALCUTTA HIGH COURT. 
Appeals from Afpellate Deckees Nos. 2397 

and 2427 of 1914. 

April 2, 1917. 

Tresent: — Mr. Justice Fletcher and 
Mr. Justice Smither. 

MEYOA LALL GIIOSE and others— 
Defendants—Appellants 

versus 

GOBINDA SUNDER S1NHA CHOW- 
DHURY— Plaintiff—Respondent. 

Landlord and tenant—Suit by landlord for klias 
possession of land adjoining tenant's holding—Burden 
of proof—Bengal Tenancy Act ( VIII of 1885), s. 23— 
Raiyat, right of } to cut and appropriate timber. 

Where a landlord brings a suit against a tenant 
for khas possession of a plot of land, which is con¬ 
tiguous to the tenant’s holding, on the ground that 
it was not included within the holding, the onus is 
upon the plaintiff to show that the land was not 
within the limits of the holding of the defendant. [ p. 
681, col. 1.] 

A tenant prima facie has the right to fell the 
timber growing on the land so as to put the holding, 
on which the tenant has a right of occupancy, to the 
best use as an agricultural holding. If the landlord 
alleges a custom depriving the tenant of that right 
he must prove that custom, [p. 681, col. 2 ] 

The timber of trees felled by the tenant in exercise 
of his right belongs to the landlord, apart from any 
special custom entitling the tenant to appropriate 
the same. The burden of proving such special custom 
is on the tenant, [p. 681, col. 2 J 

The right of an occupancy raiyat to fell trees glow¬ 
ing on the holding is not affected by, and is a totally 
different right from, the right to appropriate the 
timber when so felled, [p. 681, col. 2.] 

Where on the failure of an occupancy raiyat to 
prove a special custom entitling him to appropriate 
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the timber growing on the holding, the lower Court 
granted a perpetual injunction to the landlord 
restraining the tenant from cutting down and 
appropriating the trees growing on the holding: 

Held , that the injunction granted was much too 
wide and that the landlord’s right would he amply 
protected if a simple declaration were made that the 
tenant was not entitled to appropriate any tree 
felled by him and growing on any portion of the 
land held by him as tenant of the plaintiff 
landlord, [p. 681, col. 2.] 

Appeals against the decrees of the Dis¬ 
trict Judge, Murshidabad, dated the 11th 
May 1914, affirming the decree of the Sub- 
Judge, Murshidabad, dated the 17th Septem¬ 
ber 1913. 

FACTS material to the report will appear 
from the following extracts from the 
judgment of the lower Appellate Court:— 

“Plaintiff Gobinda Sundar Sinha, a 
putnidar , brought this suit in the Court 
of the Subordinate Judge of Murshidabad 
against the defendants for recovery of khas 
khamar right in seventeen plots of land in 
Manza Cuarera and for compensation for 
fourteen palmyra trees cut down and appro¬ 
priated by defendants and in the alternative, 
should the land be found to he in the 
holding of the defendants, for a perpetual 
injunction restraining defendants from cut¬ 
ting down and appropriating trees. 

The suit has been decreed in part. The 
land is declared to be in the holding of 
defendants, but they are declared to have 
no right to cut down and appropriate 
trees standing thereon and are ordered to pay 
Rs. 42 compensation for the fourteen trees 
which they have out and appropriated. 
At the same time the perpetual injunc¬ 
tion has been refused. 

Both sides have appealed against those 
findings which are unfavourable. The appeals 
have been heard together; 

To take first the question whether defend¬ 
ants have occupancy rights to the land, 1 
accept the Subordinate Judge’s finding that 
the onus of establishing khas title and posses¬ 
sion does rest on plaintiff, defendants’ jote 
lands being found to adjoin. 

I, therefore, concur in the finding that the 
land in suit appertains to defendants’ occu¬ 
pancy holdings. 

The next question is the local custom 
and u^age set up by defendants, whereby 
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they claim to enjoy the long standing right 
to cut down and appropriate palm-trees 
standing on their holding without payment 
to or the permission of the landlord. As 
regards the onus of proof the Subordinate 
Judge has rightly placed it on defendants, 
following the ruling reported as Xafar 
Chandra Pal Chowdhuri v. Ram Lai Pal 
( 1 ). 

The defendants rely on the ruling re¬ 
ported as Prodyote Kumar Tagore v. R khal 
Chandra Sarkar (2), but that applies rather 
to the validity and operation of the 
customary usage than to the placing of the 
onus of proof. It is to be held that the 
landlord has an inherent right in trees 
wherever situated in his estate, and any 
local custom infringing that right has to 
be proved by the person asserting it. 

It has been pointed out that the Subordinate 
Judge has not distinguished between the 
rights to cut and to appropriate, though the 
order forbids both. The two rights may 
be and often are distinguishable. They 
both have to be established by the tenants, 
who in this suit have treated them as 
connected and mutually corroborative rights. 
There is no more satisfactory evidence, 
however, in support of the right to cut 
than there is of the right to appropriate. 
The permission of the landlord is the test. 
It is not a formality and it shuts out 
both the rights. I consider, therefore, that 
there are ample grounds for the Court’s 
order. 

In conclusion must be noted plaintiff s 
prayers for costs and for a perpetual in¬ 
junction. The substantial issues in this 
suit were the khamar title, and the local 
custom of cutting and appropriating trees 
from tenants’ holdings. The fact that the 
second issue has been decided in favour of 
plaintiff is a good reason for allowing 
plaintiff at least half his costs and for grant¬ 
ing the perpetual injunction restraining 
the defendants from cutting and appro¬ 
priating trees from their holdings without 
plaintiff’s permission. 


( 1 ) ?2 C. 742; 11 Ind. Dec. (x. s.) 493. 

(2^ 5 Tnd. Cos. 24*; 14 C. W. N- 487: 11 C. L. J. 

209; 37 C. 322. 


Defendants’ appeal is dismissed with costs. 
Plaintiff’s appeal is admitted to the extent 
of granting the perpetual injunction in 
the terms recited above and of allowing 
him half his costs in both Courts.” 

Babus JDwarkanath Chuckerhutty , Gurudas 
Sniha and Panchan an Ghose , for the Appel¬ 
lant in No. 2427 and Respondent in No 2397. 

Babu Samatul Chandra Dutt , for the Re¬ 
spondents in No. 2427 and Appellants in No. 
2397. 

JUDGMENT. 

In No 2427 of 1914. 

Fletcher. J.—This is an appeal by the 
plaintiff against a decision of the learned 
District Judge of Murshidabad modifying 
a decision of the Subordinate Judge cf 
Barhampur. The suit was brought by the 
plaintiff for a declaration of his paint right 
in certain lands, for khas possession and 
also for damages against the defendants 
for cutting and appropriating fourteen palm- 
trees. The defence was that the lands 
were parts of a raiyati holding of the 
defendants and that there was a custom 
in the locality under which the tenants 
had the right to out down trees and appro¬ 
priate the timber. The learned Judges in 
both the lower Courts held, on the question 
as to whether the trees felled were 
growing on the land that formed a portion 
of the raiyati holding of the defendants, 
that having regard to the facts, the 
onus lay on the plaintiff. The present appeal 
is preferred wholly against the learned 
Judges having placed the onus on the 
plaintiff in that manner. Now, it is found 
as a fact by the learned Judges in the 
Courts below that the lands on which the 
palm-trees were standing are contiguous 
to the land comprised in the raiyati - 
holding of the defendants and, therefore, it 
has been urged on behalf of the respondents 
that, according to the decision of this 
Court, the Judges rightly placed the onus 
on the plaintiff and required him to show 
that these lands were not within the limits 
of the holding of the defendants. The 

cases in which that rule has been recognized 

are many. First of all there is the de¬ 
cision in the case of Rajendro Kumar Rose v. 
Mohim Chandra Ghose ( 3 ). That decision , 
has, no doubt, been considered in other 

(3) 3 C. W. N. 763, 
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oases, but the rule laid down in that case 
as applicable to oases where the land is 
contiguous to the holding of the defendant 
has been recognized in some recent decisions 

which are reported in 19 Calcutta Weekly 
Notes. Those decisions are Gopini Debi v. 
Lokenath Tewari (4), Protap Chandra Roy v. 
Judhister Das (5). There is also another case 
in the same Volume at page *49, H. Manners 
v. Ilarihar Dutt Koer (6). Those cases recog¬ 
nize the rule that where the land is found to 
be contiguous to the holding of the defendant, 
the onus is on the plaintiff to show that he is 
entitled to recover kh-is possession. But it is 
sought to distinguish those cases on the 
ground that the land which is called the con¬ 
tiguous land is of a different character 
to the land which forms the raiyati- holding 
of the defendants. That I do not think is 
well founded. The finding made by the 
learned Judge in the primary Court was 
that other tenants in the locality had palm- 
trees growing on their jote lands. I do not 
think that the mere fact that a portion 
of the jote has palm-trees growing on it 
whereas the other portion is cultivated 
with paddy, shows that the land is of a 
different character to the land which has 
admittedly formed a part of the jote cf 
the defendants. I see no reason to think 
that the learned Judge did not rightly 
apply the land when he came to the con¬ 
clusion that the land was contiguous to 
the raiyati' hoi ding of the defendants and 
that, therefore, the onus lay on the plaint¬ 
iff. In that view, the present appeal fails 
and must he dismissed with costs. 

Smither J.— I agree. 

In No. 2397 of 1914. 

Fletcher, J.—This appeal arises out of 
the same judgment which was the subject- 
matter of Appeal No. 2427 of 1914 just now 
disposed of. It is preferred by the defend¬ 
ants against the decree passed by the 
learned District Judge in so far as it granted 
perpetual injunction restraining the defend¬ 
ants, the tenants, from cutting down and 
appropriating the trees growing on their 
holding. The judgment of the learned 
Judge has been attempted to be supported 

by the plaintiff on the ground that the 

(41 11 I ml. Cas. 69 P; 19 C. W. N. 140. 

(6) 23 Iiul. Cas. 69; 19 C. VV. N. 143; 19 C. L. J. 
408. 

(6) 22 Iml. Cas. 563; 19 C. W. N. 149. 
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trees in the present case were presumably 
growing on the holding at the time when 
the property was let out to the defendants. 
Whether that is so or not, I do not think 
there is any evidence to show when those 
trees began to grow and became timber- 
like trees. The case, I think, is a per¬ 
fectly simple on^ and is covered by the 
general rules that have been laid down 
having regard to section 23 of the BeDgal 
Tenancy Act. The rules are these with¬ 
out doubt: first, that the tenant prima facie 
has the right to fell the timber growing 
on the land so as to bring the holding 
on which the tenant has a right of occu¬ 
pancy to the best use as an agricultural 
holding. If the landlord says that there 
is a custom under which the tenant has not 
that right, then the landlord has got to 
prove that custom. The second proposition 
is that the timber of the trees, felled by 
the tenant in exercise of his right, when 
felled, belongs to the landlord apart from 
any special custom for the tenant to appro¬ 
priate the same. If the tenant says that 
there is a special custom for the tenants to 
appropriate, then he has got to prove that 
special custom. But that does not in any 
way interfere with the right of the tenant 
to fell the trees growing on the holding, 
which is not affected by and is a totally 
different right from the right to appro¬ 
priate the timber when so felled. There 
was no reason for the learned Judge to 
interfere with the decree passed by the 
Court of first instance with reference to 
the injunction and, in my opinion, the 
injunction ought to be dissolved. The 
injunction granted is obviously much too wide 
in restraining the tenants from cutting 
down the trees growing on the land and, 
with reference to the appropriation of the 
timber so felled, it will be an ample protec¬ 
tion to the landlord if a simple declaration 
is made that the defendants are not entitled 
to appropriate any trees felled by them 
and growing on any portion of the land 
held by them as tenants of the plaintiff. 
The present appeal must, therefore, be 
allowed in theso terms with costs in this 
Court only. 

Smither, J. — l agree. 

Appeal \o. 2397 allowed ; 
Appeal \o *J427 dismisied, 
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CALCUTTA HIGH COURT. 

Letters Patent Appeals Nos. 144 to 148 

of 1915. 

June 7, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walrasley. 

KALAN SINGH and others— Plaintiffs — 

Appellants 

versus 

The SECRETARY of STATE for INDIA 
in COUNCIL— Defendant No. 1 — 

Respondent. 

Landlord and tenant—Alluvion and diluvion — 
Tenant, right oj, to dilaviated area on its re-formation in 
situ— Rent, remission of,on dilavion,effect of— Abandon¬ 
ment. 

Although the mere fact of a tenant claiming and 
accepting remission of rent in respect of lands wash¬ 
ed away from time to time by the action of a river 
does not conclusively prove that the tenant aban¬ 
doned or agreed to abandon his right to such lands 
on their re-formation in situ, still where the tenant 
surrenders the diluviated area and agrees to pay a 
reduced rent for the remainder of the lands, he can¬ 
not claim the diluviated area on its re-appearance, 
as in consequence of his act, his original holding 
becomes divided into two holdings one of which con¬ 
tinues to be his tenancy, while the other which is 
under water is vested in the landlord free from his 
subordinate right as a tenant, [p. G83, cols. 1 & 2.] 

Appeal against the decree of Mr. Justice 
I). Chatterjee, dated the 20th August 
1915, in Appeals from Appellate Decrees 
Nos. 1048, 1304 and 1306 to 1308 of 1913 

■ FACTS appear from the following judg¬ 
ment of 

D. Chatterjee, J. — One of the plaintiffs-re- 
spondents in Appeal No. 1303 having died 
his heirs were not substituted within proper 
time. The appeal against that respondent 
has abated. As the decree was a joint 
decree in favour of the two respondents 
the appeal is defective and must be dismissed 
with costs. 

• In the other appeals the plaintiffs held 
certain lands as tenants under the Govern¬ 
ment in the district of Patna. A part of 
their holdings was diluviated. In respect 
of the diluviated portion they made an 
application to the Collector to be allowed 
to pay Re. 1 per bigha as ren f instead of 
Rs. 3 per bigha during the period of sub¬ 
mergence. The Collector said that if the 
plaintiffs wanted to retain their lien on the 
submerged portion they must pay full rent. 
This order of the Collector was explained 


to them and the finding is that they gave 
up and surrendered the diluviated area 
and accepted abatement of rent for it and 
paid rent only for the remainder of the 
lands that existed after diluvion. After 
the land having re-formed the Government 
made a settlement with other tenants. The 
plaintiffs now bring these .^uits for recovery 
of possession. The first Court dismissed 
their suit and the second Court decreed 
it, holding that the plaintiffs were entitled 
to claim this land as an accretion to their 
holding under section 4 of Regulation XI of 
1825. I think that the learned Subordinate 
Judge has, in view of the finding that he 
has arrived at in respect of the surrenler, 
come to a wrong conclusion on the question 
of 1 iw. If the tenants had not actually 
given up and surrendered the diluviated 
portion of their land and had simply taken 
abatement of rent in respect of the diluviated 
area without prejudice, they might have been 
entitled to rely upon the provisions of 
section 4 rf Regulation XI of 1825 to claim 
the same right in the re-formed land as 
they have in the adjoining portion of their 
holding. The finding, however, is that they 
had given up and surrendered the diluviated 
portion. That being so, I am not able to 
say that their rights are, as contended by 
the learned Vakil for the respondents, the 
same as they would have been if they had 
received a reduction in rent under section 
52 of the Bengal Tenancy Act. But the 
finding is more than a mere reduction of 
rent. The finding is that the whole aspect 
of the case was placed before the plaintiffs 
and that if they were to retain a lien on 
the submerged area and to obtain a settle¬ 
ment after the re-formation, they must pay 
full rent. It does not matter whether the 
Collector was justified in making this proposal 
to them. The Collector did make this pro¬ 
posal but they did not accept it and after 
they had given up this land, this land 
re-formed with the hhas character which 
was given it at the time of its being 
given up by the tenants. That being 
so, the Government was entitled to settle 
this land with other tenants upon its 
re-formation. 

In this view of the case I allow these 
appeals and dismiss the plaintiffs’ suits with 
costs, 
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Babu Karunamoy Bose , for the Appellant?. 
Baba Rain Oharan Mitter , for the Respond¬ 
ent. 5 ' A ' 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Digambar Chatterjee 
in a suit for recovery of possession of land 
upon declaration of title. The plaintiff- 
appellant held a tenancy under the Govern¬ 
ment in respect of a tract of 38 bighas of 
land, which abutted on a river. In 1906, 17 
bighas were diluviated by the action cf the 
river. The tenant, thereupon, approached the 
Government with an application for reduc¬ 
tion of rent, and prayed that he might 
be required to pay at the rate of Re 1 
instead of Rs. 3 per bighi in respect of 
the lands washed away. The Collector de 
dined to accept the suggestion and intimated 
to the plaintiff that if he desired to retain 
his title to the area submerged, he must 
continue to pay the full rent therefor. 
The plaintiff thereupon offered to surrender 
the diluviated area. This was accepted by 
the:Collector, with the result that the rent 
was abated accordingly. The lands diluviated, 
however, re-appeared the very next year, and 
on re-appearance were immediately settled 
by the Government with a number ol 
tenants. The plaintiff next instituted this 
suit for recovery of possession of the lands 
upon declaration of title. The Court of 
first instance djsm-j^ed the suit. Upon 
appeal that decision was reversed by the 
Subordinate Judge. Mr. Justice Digambar 
Chatterjee has reversed the decree of the 
Subordinate Judge and restored the decree 
of dismissal made by the trial Court. In 
our opinion, it is clear that the plaintiff can¬ 
not possibly succeed. 

The fundamental point for consideration 
in the appeal is the legal effect of the action 
taken by the plaintiff with the concurrence 
of the Collector, in respect of the submerged 
lands. It may be conceded, as was pointed 
out by the Judicial Committee in the case 
of Arun Chandra Singh v. Kamini Kumar (l) 
that the mere fact of claiming and accepting 
remission of rent in respect of lands wash¬ 
ed away from time to time by the action 

(1) 22 Ind. Cas 317; 41 C. 083; 18 C. W. N. 369; 
(1914) M. W. N. 175; 15 M. L T M2; 26 M. L. J. 
251; 12 A. L. J. 243; 19 C. L J. 272; :6 Horn. L. K. 
323 iP. C.). 


of a river does not conclusively prove that 
the owner abandoned or agreed to abandon 
his right to such lands on their re formation 
in situ. In this case, however, there can 
be no doubt as to the true effect of the 
action taken by the plaintiff in respect of 
the submerged lands. The question in con¬ 
troversy between him and the Collector was 
whether he should be allowed to retain his 
title in the submerged lands upon payment 
of rent at the reduced rate of Re. 1 per bigha. 
The Collector rightly or wrongly refused 
to accept his proposal; he thereupon surren¬ 
dered the diluviated area and agreed to 
pay a reduced rent for the remainder of 
the lands, which thenceforth constituted 
his new holding. The true position conse¬ 
quently is that what constituted the original 
holding was , by the action of the plaintiff, 
divided into two holdings; one of these con¬ 
tinued to he his tenancy while the other vested 
in the Government freed from his subordinate 
right as a tenant. This latter portion was 
at the time of the agreement between 
the parties under water. When the lands 
re-formed, they clearly re-appeared as the pro¬ 
perty of the Government, to which the 
plaintiff had no right whatsoev r. This view 
is supported by the principles explained 
by the Judicial Committee in the case of Felix 
Lopez v. Mud dun Mchun Thakuor (2), namely, 
that a person whose lands have been sub¬ 
merged may, a3 between him and the 8tate, 
take most effectual means in his power, by 
continuing to pay rent for it, to prevent the 
possibility of any question of abandonment 
being raised as against him. The plaintiff 
here deliberately decided not to pay rent for 
the lands submerged and the proceedings 
between him and the Collector show conclu¬ 
sively that the effect of the agreement between 
the parties was to reduce the area of the 
original holding. In these circumstances, no 
question of accretion arises. 

The result is that the decree of Mr. Justice 
Digambar Chatterjee is affirmed and this 
appeal dismissed with costs. 

It is conceded that tin's judgment will 
govern the oilier Appeals Nos. 145, 146, 147 
and 148 of 1M5, in each of which a similar 
order will be drawn up. 

.*1 ppeals dismissed . 

(2) 13 M. 1 A. -167: 14 W. K. (I\ C.) 1*; 5 H. L. K. 
521, -0 E. K. 625. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1657 of 1915. 

April IS, 1917. 

Present :—Mr. Justice Abdur Rahim and 

Mr. Justice Napier. 

PEELA YARAKAYYA and another — 
Defendants Nos. 1 and 2 — 
Appellants 
versus 

KANUMURl VENKATA KRISHNAM- 

RAJU AND OTHERS — PlaINTIFFAND DEFENDANTS 

Nos. 3 to 9 —Rr^ondents. 

Cicil Procedure Code (Act r of 190^J, O. XXI , r. 63 

_ Order ncgati cinq dnim, effect o‘\ 

An order on a claim petition is conclusive as 
against a party against whom it is passed under 
()rder XX, rale 63, of the Civil Procedure Code, unless 
it is set aside in a suit instituted within the time 
limited by law. 

Certain properties were attached in execution ot a 
decree. Defendant put in a claim petition and his 
claim was disallowed and his title to the property 
attached negatived. That order he never sought to 
set aside. In a subsequent suit by the plaintiff to 
eject the defendant on the basis of a subsequent 
trespass by the latter: 

Held, that the order on the claim petition was 
conclusive under Order XXI, rule 63, of the Code of 
Civil Procedure, so far as the defendant was con¬ 
cerned and that the latter could not take advantage 
of the suit tiled by the plaintiff to re-agitate the 
question of his title. The fact that both the plaint 
and the written statement in the subsequent suit 
were within one year from the date of the order did 
not affect the question. 

Bailur Krishna Ilnu v. Lakshmana Shanbhogue, 4 
M. 302; 1 Ind. Dec. (n. s.; 1046, followed. 

Second appeal against the decree of the 
District Court, Vizagapatam, in Appeal 
Suit No. 232 of 1914, preferred against 
that of the District Mnnsif, Vizagapatam, 

in Original Suit No. 21 of 1913. 

The Hon’ble Mr. B. N. Snrma and Mr. 
R . S. Aravomudha Aiyavgar , for the Appel¬ 
lants. 

Mr. D. Appa Rao, for the Respondents. 

. JUDGMENT.— The question is exactly 
covered by the decision in Bailur Krishna 
Ran v. Lakshmana Shanbhogue (1). Here the 
defendant’s claim to the property was 
disallowed, it being found by the Court 
which enquired into his petition of claim 
that he had no title to the property. He 
never sought to set aside the order. On 
the other hand he trespassed upon the 


property after possession had been given by 
the Court to the plaintifF. Then the plaintiff 
brought a suit and the suit happened to have 
been filed within one year of the order 
passed on the olaim petition of the 
defendant. The defendant filed a written 
statement claiming the property as his 
own. The learned District Judge has held, 
following the case which we have cited, 
Bailicr Krishna Rauy. Lakshrmna Shanbhogue 
(l), that the order on the olaim of the defend¬ 
ant was Conclusive’ as stated in Order XXf, 
rule 63; and the mere fact that the suit 
was instituted by the plaintifF to recover 
possession of the property from the defendant 
within one year of that order and the 
defendant put in a written statement 
also within that time, would make no 
difference. It is not suggested that the 
decision in Bailur Krithn i Rau v. Lakshnuna 
Shanbhogue (I), has been dissented from in 
a later decision of this 0 .’Urt, though it is 
stated that there are some rulings of other 
High Courts to the contrary. We follow 
the ruling of this Court and dismiss the 
appeal with costs. 

Appeal dismissed. 

V.R.P. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1092 

of 1914. 

June 19, »917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

RAHAMAT ALI and others—Plaint.ffs 

—Appellants 
versus 

CHiKAN BIBI wife of AZGAR ALI and 

others— Defendants—Respondents. 

Muhammadan Law— Wakt*—Wakfnama directing 
portion of income to be paid to daughter of founder, 
validity of—Mussulman Wakf Validation Act (VI of 

mV- 

A wakfnama, which is not governed by the provi¬ 
sions of Act VI of 1913, will be valid if the domi¬ 
nating purpose and intention of the grantor in exe¬ 
cuting the d ,'od was to provide for religious 
and chariUbb nurposes, aud the secondary and 
subsidiary* object was to secure for his descendants 
any surplus that might remain after defraying the 
cxpiuses necessary for those purposes. LP* GS5, col. 1* J 

Where a n.ikfnani'i enjoined the mutawaUi t c per¬ 
form the act 3 and ceremonies mentioned in the 
document and to provid' for the preservation and 


(1) 4 M, 302; 1 Ind. Dec. (n, s.) 1046. 



INDIAN OASES. 


6b5 


Voj. AL1] 

MUBFOOZCJL ilCQ t\ MAZHOKUL HCq. 

repair of a mosque and then gave to the daughter of 
the founder the balance of the income of the icukf 
property after deducting the expenses for those acts 
and ceremonies: 

Held, that the wakfnama, though not governed by 
the provisions of Act VI of 1913, was valid. 

Appeal against the decree of the Officiating 
Subordinate Judge, Chittagong, dated the 
19th January 1914, reversing that of the 
Munsif. first Court, Satkania, dated the 26th 
June 1912. 

Babu Tarakesicor Nath Mittir, for Babu 
D. L. Kastgir , for the Appellants. 

Babu Khitiah Chandra Sev, for Babu Chan - 
dra Sekhar Sen , for the Respondents. 

JUDGMENT.—The only question involved 
in this appeal is whether the wakfnama set 
up by the defendant i« a valid document. 

In determining the question, we have to 
see whether the effect of the deed was to 
give the property in question substantially to 
religious and charitable uses, or whether the 
effect was to give the properly in substance 
to the donor’s family. See Mujib un-nissu v. 
Abdur Rahim ( 1 ). 

The wakfnama enjoins the mutawalli to 
perform the acts and ceremonies mentioned 
in the documents and provides for the pre¬ 
servation and repair of the mosque. Then it 
says that after deducting the expenses for 
all these acts from the income of the icakf 
property, the daughters of the founder would 
take the balance of tlie income as their 
remuneration. 

I he dominating purpose and intention of 
the grantor in executing the deed evidently 
was to provide for religious and charitable 
purposes and the secondary and subsidiary 
object was to secure for his daughters any 
surplus that might remain after defraying 
the expenses. We think, therefore, that the 
U'akjnama , though not governed by the pro¬ 
visions of Act VI of 19i3, is valid. 

I hat being so, the decree of the lower 
Appellate Court is alfirmed and the appeal 
is dismissed with costs. 

A ppea l dism issed. 

(>) 28 I. A, 15; 5 0. W. N. 177: 23 A. 233; 11 M. L. 

J. SS; 3 Bom. L. R. U4g 7 Sar. P. C. J. 829 (P. CV. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Order No. 579 

of 1914. 

July 2, 1917. 

Present: —Justice Sir Charles Chitty, 

Kt., and Mr. Justice Beachcroft. 

Maulvi MUHhOOZUL HUCJ and others_ 

Decree-holders - Appellants 

versus 

Maulvi MAZHORUL HUQ and others_ 

Judgment-debtors 

and 

NAZIMONNESSA KHATUN and another 
— Original Decree-holders— 
Respondents. 

Civil Procedure Code (Act Vof 1908', (). HI , 4 

Vlouder acting on vakalatnama not containing his name 
—Execution petition presented by such Pleader , validity 
of — Amendment of vakalatnama. 

On the last day of the period of limitation an uppli- 
cation for execution of a decree was tiled bva Pleader 
on the authority of a vakalatnama executed by the 
decree-holder and accepted by the Pleader, though 
the latter’s name did not appear in the body of the 
rakalatnama. Notice having been issued upon the 
judgment-debtors, they appeared and obtained time 
to file objections, and eventually they objected to the 
execution on the ground that the Pleader who tiled 
the application having no authority to act, the appli¬ 
cation for execution was invalid: 

Held, that in the absence of any evidence that the 
Pleader was not in fact engaged by the decree-holder 
and of objection by the judgment-debtors that the 
Pleader had never in fact been authorised to make 
* he application, it should be presumed that the 
decree-holder engaged the Pleader to make the 
application, so that the omission of his name from 
the body of the rakalatnama was merely a clerical 
error, which might he rectified by the decree-holder 
being allowed to amend the vakalatnama by inser¬ 
tion of the Pleader's name along with the Pleaders 
therein named. [p. 687, col. J.] 

Appeal against an order of the District 
Judge, Myraensingh, dated the 4th Septem¬ 
ber 1914, affirming an order of the Subordi- 

nate Judge, Mymensingb, dated the 17th 
June 1914. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Basuntu Kuuuir Bose (with him 
Babu Bipin Chandra Boss ), for the Appel¬ 
lants.—The decree holders’ application for 
execution has been dismissed merely because 
the Pleader who tiled the application was not 
named in the body of the vakalatnama 
The vakalatnama contained the names of 
many Pleaders in accordance with the usual 
practice, but unfortunately this Pleader’s 
qame was not included. Nevertheless he 
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bona fide accepted the vakalatnama by en¬ 
dorsing his name on its back. That the 
Pleader was in fact engaged by the decree- 
holders has never been disputed. He acted 
under the bona fide belief that he had been 
authorised to act in the matter. Under 
these circumstances, I submit that the 
application for execution should not be re¬ 
garded as inoperative, especially when a 
subsequent vakalatnama was executed by the 
decree-holders in favour of that very Pleader, 
when it was brought to their notice that 
the original vakalatnama was defective. 

I rely upon the case of Chhapunnessa Bibi 
v. Basirar Rahman (1). Although there 
the question related to a defective mukh- 
tearnama, still the principle deducible from 
that decision shows that a defective vaka¬ 
latnama might also be amended so as to 
prevent injustice to the decree holder. The 
defect was a formal defect due to oversight 
and should not be allowed to work in- 

justice. 


Mr. Nnruddin Ahmed (with him Mr. A. K. 
Fazul-ul Haq and Babu Biraj Mohan M 02 u.n 1 - 
dar), for the Respondents. The defect might 
be due to oversight, but the decree-holder 
who makes an application for execution 
through a Pleader should be diligent and 
oareful. He cannot complain of injustice 
if he suffers for his own carelessness. A 
Pleader has no authority to act for a party 
unless he has been appointed by a vakalat- 
nama duly executed. In the case cited by 
the other side, there is an observation of 
the learned Judge deciding that ease that 
a power-of-attorney need not be in writing 
and a Mukhtear might be authorised to act 
without a mukhtearnama having been execut- 
ed in bis favour. But a Pleader cannot be 
appointed without a vakalatnama, vide Order 
HI rule 4, Civil Procedure Code. So this 

Pleader who tiled the application for execu¬ 
tion had no authority to act for the decree- 
holder, because he accepted a cakaldnama 
whioh was not executed in his favour but 
was executed in favour of other Headers 
who did not accept it. 1 rely upon the 
case of Mohammad Ah Khar. v. Jasram (2), 
the facts of which are indistinguishable 
from the facts of this case. Moreover, there 



is another insuperable difficulty in the way 
of the decree-holders, viz., this very Pleader 
admitted before the lower Court that he 
had hied the application for execution with¬ 
out any authority and that the execution 
case should be dismissed on that account. 
If the decree-holders contend now that this 
Pleader was authorised by thenl'to'act in 
the matter of the execution application, 
then they cannot get rid of the admission 

made by that Pleader. 

Babu Basanta Kumcn Bose ,- in reply.— 
The admission which was made by the 
Pleader was an admission on a point of law, 
and cannot be binding upon his clients. The 
Pleader thought erroneously that the appli¬ 
cation filed by him was invalid, because the 
vakalatnama , which authorised him to act, did 

f • A ' 

not contain his name. 


JUDGMENT.—This is an appeal by the 
lecree-holders, whose application for execu-, 
ion has been rejected by both the lower 
Jourts on the ground that the application, 
vhich was filed on the last day of the 
leriod of limitation, was filed by a Pleader 
vlio had no authority to do so. The appli- 
lation for execution was filed on 24th April 
1914 by Babu Srish Chandra Guha, re¬ 
presenting himself as Pleader for the deoree- 
aolders. On that application notices were 
prdered to issue and the judgment-debtprs 
ippeared on 27th May and took time to file 
-heir objections. That time was extended 
md eventually on 9th June 1914 the judg¬ 
ment-debtors objected that the Pleader 
For the decree-holders had no author- 
ity to act. On the very next day the 
iecree-holders filed another vakalatnama in 
favour of the Pleader. When the matter 
came before the Subordinate Judge, as 
appears from the order of 17th June 1914, 
Babu Srish Chandra Guha, the Pleader for 
the decree-holders, admitted that the peti¬ 
tion for execution of the decree was hied 
him without authority and that the 
me should be dismissed. The case was 
scordingly dismissed. From that order t e 
ecree-holders filed an appeal to the learned 
listrict Judge, who held that the vakalat - 
ami was not a sufficient authority to the 
’leader and that, therefore, the application 
or execution was not duly presented. He 
ccordingly dismissed the appeal. The 
sarned District Judge was referred to the 
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case of : Chhayunnessa Bibi v. Basirar 
Rahman (1), but he distinguished that case 
on the ground that the authority there 
was a mukhteamama where as in this case 
it was a vakalatnama. Having regard to 
the facts in the two cases, there does not 
appear to us to be any substantial distinc¬ 
tion between the two, and this was very 
properly conceded by the learned Pleader 
for the respondents In that case the Mukhtear 
was empowered by a mukhteamama which 
did not contain his name and the same u 
the case with regard to the Pleader before 
us. It would appear from the vakalatnama 
that it was merely a clerical error. The 
vakalatnama , as is so often the case, is 
written out in the names of five Pleaders 
but the name of Srish Chandra Goha does 
not appear among them. Overlooking this 
he appears to have accepted the vakalatnama 
as if his name was contained in it, and 
he has written his acceptance on the back. 
He is the only Pleader who has accepted 
it and he acted as if he was the 
only Pleader engaged. We think we 
may safely presume that he was engaged 
by the decree-holders in this matter. There 
is certainly no evidence to the contrary; 
nor did the respondents take the objection 
before the lower Court that he had never 
been in fact authorized to make the appli¬ 
cation. The learned Pleader for the res¬ 
pondents had cited the case Muhammad Ali 
Khan v. Jasram (2), in which no doubt 
a contrary opinion was arrived at. But 
we think we ought to follow the case decided 
in our own Court if that is, as we think, 
indistinguishable from the present. We 
think the simplest course will be to allow 
this appeal set aside the orders of both the 
Courts below, and allow the amendment of 
the vakalatnama by the insertion of the 
name of Babu Srish Chandra Guha 
along with the Pleaders therein named. 
Under the cii cumstances, we make no order 
as to costs. 

Appeal allowed . 


CALCUTTA HIGH COURT 

Appeal from Appellate Decree No. 2093 

of 915. 

July 19, 1917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

Maluvaja B1 R E N D R A KIS H 0 R E 
MANIKYA Bahadur —Plaintiff 

— Appellant 
versus 

AHAMUD ALI and others—Defendants_ 

Respondents. 

Bengal Tenancy Act ( VIII of 1885), ss. 1(31. 107— 

Assignment of portion of rent payable to landlord 
tenure-holder, whether incumbrance. 

The holders of a tenure, who had granted a miras 
(under-tenure) of the entire tenure at a permanent 
rent of Rs. 15, sold by a conveyance to the mirasdar 
(under-tenure-holdcrj their right to receive rent to the 
extent of its. 33 out of the Rs. 45 reserved as the 
miras rent, describing it in the conveyance ns their 
malikana masahara. The tenure was sold in execution 
of a rent decree and the purchaser brought a suit for 
rout against the inira<dar, claiming the full vcarly 
rent of Rs. 45 originally reserved as the miras rent: 

Held, that what was assigned to the mirasdar by 
the conveyance was a portion of the rent payable to 
the holders of the tenure for the miras and not a 
portion of the tenure itself, and as such the assign¬ 
ment was an incumbrance within the meaning of 
section 161, Bengal Tenancy Act, which it was 
necessary for the auction-purchaser to have annulled 
by a notice under section 167 of the Act before lie 
could avoid it. [p. 689, col. l.j 


Appeal against the decree of the Sub¬ 
ordinate Judge, Tipperah, dated the 22nd 
May 1915, confirming that of the Munsif, 
Comillah, dated the 3rd April 1911. 


Babu D. X. Chuckerbutty (with him Babu 
Romesh Chandra Sen), for the Appellant. 

Babu I). L. Kastgir, for the Respondents. 


JUDGMENT.-Th 

a suit for rent under 
stances. 


is appeal arises out of 
the following circum- 


lt appears that a brahinattar tenure was 
held by one Golak and Chandratarn within 
the zemindari of the Maharaja of Tipperah. 
The latter brought a suit and obtained a 
decree for resumption of the lakh raj against 
Golak in the year 1862, but no rent was 
assessed on the tenure at the time. On the 
2/th March lb66, Golak and Chandratarn 
granted a miras to two persons at a perma¬ 
nent rent of Rs. 15. The latter sold the 
miras to one Abkjan Bibi on the 2oth 
February l87i, On the 23rd August of the 
sarno year, Golai and Chandratarn sold 
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the right to receive rent to the extent of 
Rs. 33 out of the Rs. 45 reserved as the 
miras rent, which was described in the con¬ 
veyance as m0.1 ikci 7 id masahara, to the then 
holder of the miras , Abkjan Bibi. Sub¬ 
sequently in the year 1875, the Maharaja 
sued Golak, Chandratarn as well as Abkjan 
Bibi for assessment of rent. The suit was 
dismissed by the Court of first instance but 

was decreed on appeal against Golak and 
Chandratarn only and was dismissed against 
Abkjan on the ground that she being an 
under tenant, she ought not to have been 
made a party to the suit. In that suit not 
only was the rent assessed but the Maharaja 
obtained a decree for arrears of rent, and in 
execution of that rent decree, the tenure held 
by Golak and Chandratarn was sold and 
purchased by the decree-holder, the Maharaji 
himself, in 1888. In 1893 a notice under 
section 167 of the Bengal Tenancy Act 
appears to have been served upon the plaint¬ 
iffs, who are the heirs of Abkjan. No suit, 
however, was brought by the Maharaja to 
recover khas possession of the miras. He 
dispossessed the mirasdar and took possession 
himself Thereupon the defendants brought 
a suit against him for declaration of their 
miras title and the suit was decreed^ The 
question of rent, however, was not decided 

in that litigation. A 

The present suit was instituted by the 

Maharaja on the 6th February 1913 for 

recovery of rent at the rate of Rs. 4a 

against the defendants who represented 
Abkjan, the mirasdar. The defence was 
that by the kobala by which the malikana 
was sold to Abkjan on the 23rd August 
1871, the rent of the miras had been reduced 
from Rs. 45 to Rs. 12; that Golak and 

Chandratarn, the landlords, had not realised 
rent far more than Rs. 12 since the date 
of that conveyance and that in any case the 
encumbrance not having been annulled, the 
Maharaja was not entitled to get anything 
more than Rs. 12 as rent of the mu as. Hie 
Court below has given effect to these conten¬ 
tions of the defendants and the plaintiff has 
appealed to this Court. 

The question involved in the appeal turns 
upon the determination of what was transfer¬ 
red by the conveyance dated the 23rd August 
1871 . The k)bala states that it was a sale 
of malikana masahara of the permanent 
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mokurrari jama (the miras), and it purports 
to convey the profits to the extent of Rs. 33 
per year out of the fixed mokurrari annual 
profit or rent of Rs. 45 which is described 
as the annual malikana. It farther states 
that the purchaser on being entitled to the 
said mahkana of Rs. 33 in the right of the 
vendors will continue to enjoy the same 
down to their heirs with the right of gift and 
sale. The concluding paragraph of the kobala 
says that after deducting Rs. 33, the profits 
sold to the mirasdar , the latter would pay to 
the vendors and their heirs a mahkana of 
Rs. 12 only and that the latter shall not be 
entitled to claim more than the said jama of 

Rs. 12. 

We do not think that there was any re- 
ducfion of the jama of the miras to Rs. 12, 
The terms of the document which we have 
quoted above go to show that there was a 
transfer of a portion of the rent or profits 
receivable from the mirasdar , although the 
effect of such transfer was that the mirasdar 
became thenceforth liable to pay an annual 
rent of Rs. 12 only to the vendor. Then 
the question is whether there was any transfer 
of the lakhiraj right, or merely an assignment 
of rent to Abkjan Bibi. There is nothing in 
the document to show that any portion of 
the resumed lakhiraj was transferred. 

It is contended, however, before us that 
the tenure having been let out in miras 
settlement permanently, the interest of the 
landlord was really nothing more than the 
right to receive rent from the mirasdar , so 
that Rs. 45, which is referred to in the 
document as the malikana , represented the 
entire interest which the landlord had in 
the property and that, therefore, when the 
b rah malt ardars sold Rs. 33 malikana out of 
Rs. 45, they intended thereby to transfer 
their interest in the tenure to the extent of 
Rs. 33. But, in the first place, there is not 
a single word in the document showing that 
the right of the vendors in the property 
itself was going to be transferred. If it was 
intended to transfer any portion of the pro¬ 
perty, one would have expected the boun¬ 
daries of the property and the share which 
was transferred, stated in the document. 
Moreover there is nothing in the kobala to 
show that the purchaser of the mahkana to 
the extent of Rs. 33 wa3 to be liable for 
any portion of the bead rent, that is» the 
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rent payable to the Maharaja. It is true 
that the rent had not been assessed at that 
time. But the hkhiraj had already b“en 
resumed by the Maharaja and the parties 
surely expected that the rent would be 
assessed on the property: and if there was 
a transfer of a portion of the property itself 
meaning thereby the invalid lakhiraj pro’ 
perty there would have been some provision 
in the kobala for the purchasers being 
made liable for a part of the rent which 
might have to be paid to the Maharaja. It 
is contended that notwithstanding the 
form in which the property was conveyed 
and the expressions used in the kobala there 
was really a transfer of a portion of the 
property to the extent of 33 45; that the 
defendants, therefore, stood in the position 
of co-sharers of the mirasdars Golak and 
Chandratarn; and that their interest also 
passed by the sale held in execution of the 
rent decree at wliioh the plaintiff purchased, 
and in that case it was notameroencum- 

b t ra “ Ce n Wlt l,n the meaning of section 161 
of the Bengal Tenancy Act. 

It appears, however, that the suit by 

the Maharaja in lfc'75 against Golak, Chandra- 

tarn and Abkjan was instituted afier Abkjan 

had purchased the malikana for Rs. 33. The 

suit was dismissed as against her on the 

ground that she was an under tenant under 

Golak and Chandratarn, so that it was 

decided^ between the parties, so far back 

as ls75, that Abkjan’s interest was merely 

that of an under-tenant, although it appears 

that she produced the kobala by which she 

had purchased the milikana from Golak and 
Chandratarn. 

For all these reasons we are of opinion 
that Abkjan had not purchased any portion 
of the tenure itself but was an assignee of 
a portion of the mV s rent payable to the 
lakhirajdars Golak and Chandratarn. This 
assignment of a portion of the rent, we 
think, was an encumbrance within the mean¬ 
ing of section 161 of the Bengal Tenancy 
Act and that being so, it was necessary 
for the plaintiff to have it annulled under 
the provisions of section 167 of the Bengal 
Tenancy Act. That was not done. The 
plaintiff cannot, therefore, recover more rent 
than what Golak and Chandratarn had been 
realising before the sale at which the plaintiff 
purchased. 



1 he appeal accordingly fails and is dis 
missed with Costs. 

A ppea l dis.i . Used. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 147 of 1916. 

June 5, 1917. 

Present:— Mr. Justice Maung Kin. 

PHAl T NG THA RHI— Applicant 

versus 

Ml ME BAW— Respondent. 

Maintenance—Father, whether bound to pay Jcr 
medical attendance of child. 

A father who is paying maintenance for his child 
under the orders of a Court is not bound to defrav 
the charges for the medical attendance of the child 
unless he has expressly or impliedlv contracted to 
pay the same. fp. G89, col 2.j 

Mr. Kyaw IItoon, for the Applicant. 

JUDGMENT.— Mi Me Baw sued her for¬ 
mer husband Phaung Tha Rhifor Rs. 17-4-0, 
the amount of the medical bill tendered 
by the medical attendance of her son by 
the defendant. The parties bad been di¬ 
vorced, their son being taken by the mother 
while the father promised to pay her 
Rs. 10 per month for the maintenance of the 
child. The child fell ill and a doctor 
attended on him and then presented the 
above bill. According to the doctor be has 
been paid Rs. 6 by the plaintiff and there 
still remains Rs 11-4 0 unpaid. I do not 
understand how she came to sue for 17-4 0 

when she bad paid only Rs. 6. She cannot 
fue fur what she has not paid or for what 
she has paid, because the latter amount must 
have come out of the monthly allowance. 
Even if she had paid the whole amount 
out of her own pocket, the monthly allowance 
having been spent on other requirements 
cf the boy, there is no obligation on the 
part of the father to pay fees for medical 
attendance, unless he has expressly or im¬ 
pliedly contracted to pay the same. 

In Mortimore v. Wright (1) it was held that 
the moral obligation which a father is under 
to provide for his child imposes no liability 
to pay the debts incurred by tbo child 
and that he is not so liable, unless he has 
given the child authority to incur them 
Dr has contracted to pay them. 


(1) 11840) 6 M. & W. 482; 9 L. J. 
4G5; 55 K. K. 704j lol E. K. 502. 
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In Finch v. Tollemache (2) it was held 
that a father is not bound to pay for clothes 
furnished to his son, without some contract, 
express or implied, on his part to do so. 

In Unnston v. Newcomen (3) the ques¬ 
tion was whether a father deserting his 
infant child would be liable in assumpsit 
to a party who supplied the child with 
necessaries, no further proof of contract 
being given. It was held that no such 
action can be maintained, if the father had 
reasonable ground to suppose that the child 
was provided for. 

The above authorities seem to me to be 
against the plaintiff, even if she could 
prove that, the monthly allowance not 
being available for the purpose of paying 
the bill, she had paid the whole of the 
amount of her own pocket. 

The application is allowed and the decree 
of the lower Court is set aside. 1 shall, 
however, make no order as to costs of this 
application, as I think the defendant, being 
able to pay, as he is a well-to-do broker, 
should have considered himself morally 
bound to pay. 

Application allowed. 

(2) (1823) 1 Car. k P. 5; 28 R. R. 765. 

(3) (1836) 4 Ad. k E. 899; 6 N. & M. 451; 5 L. J. 
K. B. 175; 111 E. R. 1022; 43 R. R. 514. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1046 

of 1914. 

July 12, 1917. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Richardson. 

OLI SHA AND OTHERS-DEFENDANTS— 

Appellants 

versus 

FARID SARDAR and others—Plaintiffs 
and NILA SHAH and others—Defendants 

Respondents. 

Possession, suit for, on declaration of title—Defendant 
admitting land to be joint, but pleading separate title 
on allegation of partition—Burden of proof. 

In answer to a suit by the plaintiffs for khas pos¬ 
session on declaration of their title to a two-thirds 
share of a land, on the allegation that they along with 
one of the defemdants joiued in purchasing certain 
lands which included the laud in suit, the defendants 


alleged that the land had long ago been partitioned 
and that the disputed portion had fallen to their share: 

Held, that the burden lay upon the plaintiffs to 
prove their title, notwithstanding the defendants’ 
plea that the land was originally included within a 
joint property and on partition fell to their share. ("p. 
691, col. 2.] 

Appeal against the decree of the District 
Judge, Rajshahye, dated the 31st March 
1914, reversing that of the Munsif, Naogaon, 
dated the 10th February 1903. 

FACTS material to the report will appear 
from the following extract from the judgment 
of the lower Appellate Court : — 

The question that arises in this appeal is 
whether the plaintiff, successor-in-interest of 
one Sabu, and one Hakim can get a decla¬ 
ration that they each have one-third 
share in the land in suit. The lower Court 
decided the case against them and they have 
appealed.' 

Plaintiff’s case stated briefly was that 
in 1281 Nidhi, Sabu and Hakim of Gan- 
dharbapur came to the village of the lands 
in suit and jointly brought some land of 
three villages under cultivation. They had 
one-third share of these lands each while they 
were joint. Lands in suit were leased to 
the tenants defendants on two occasions. 

Defence admits the arrival of the three men 
in 1281 and taking up lands but says that 
there were partitioned as soon as they came 
under cultivation, that is, in 1281 very soon 
after their arrival. 

From the evidence of the original 
plaintiff and Mokim (successor of Hakim) 
the lower Court, putting plaintiff’s case 
in the most favourable light, has found 
that both the cases as stated are incorrect 
and that in fact the partition took place 
gradually, i.e., as land was cultivated, but 
that at any rate as all the other land was 
partitioned long before 1307 there is no 
reason to suppose that this small portion 
would have been left ejmali but that it 
must have been partitioned also. In 
coming to this last finding he shifted the 
burden of proof on to the plaintiff and 
under the circumstances I think he was 
not right in doing so. 

The land having been originally joint the 
burden of proof was dearly on defendants 
to show that Nidhi got it on partition, but 
they have not been able to do so.” 
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Baba Surendra K. Bose (with him Babu 
Phanindra Lai Moitra ), for the Appellants. 

Babu Bimal Chandra Das Gupta , for the 
Respondents. 

JUDGMENT.—It is common ground 
between the parties to this suit that three 
persons Nidhi, Suba and Hakim, who were 
related in some degree to each other, joined 
in purchasing in the year 1251 certain 
land, including the land in dispute. The 
plaintiffs, the respondents before us, are 
the representatives of Suba and Hakim. 
The representatives of Nidhi are described 
by the District Judge as pro forma, defend¬ 
ants, but it appears from the judgment 
of the Munsif that they, as well as the 
tenant defendants, contested the suit. 

The plaintiffs brought the suit for a 
declaration that they were entitled be¬ 
tween them as heirs of Suba and Hakim 
to a two-thirds share of the disputed land 
and for khas possession to the extent of 
the share claimed. The defendants alleged 
that the land purchased in 1281 had long 
ago been partitioned and that the disputed 
land had fallen to Nidhi’s shate. 

The suit was dismissed by the learned 
Munsif whose decree, however, was reversed 
by the learned District Judge on appeal. 
The respondent tenants claim under a 
settlement or under-settlements from Nidhi, 
and both the Courts have found that the 
lands originally purchased had been parti¬ 
tioned before these respondents were settled 
upon it and certainly long before 1307, the 
date to which the plaintiffs ascribed the 
lease of the kha land. Having come to 
that finding in agreement with the learned 
Munsif, the learned District Judge states 
the questions for decision as follows :_ 


the burden was upon the plaintiffs to 
prove their title. The learned Judge, 
however, as is apparent from the mode in 
which he stated the point for decision, placed 
the burden on the defendants. That he 
did so is confirmed by his further observa¬ 
tion that the land having been originally 
joint, the burden of proof was clearly on 
defendants to show that Nidhi got it on 
partition but they have not been able to 
do so/’ We are of opinion that the learned 
Judge’s mode of dealing with the burden 
of proof was erroneous. 

Then the Judge goes on to say:—“Both 

sides clearly set up a false oase: so it 

devolves upon the Court to extract as 

much truth as possible from the materials 

before it and plaintiffs no more than 

defendants can be confined to their original 
oase.” 

The judgment, read as a whole, seems 
to us to show that if the Judge had 
recognised that the burden of proof lay 
on the plaintiffs, he could not have 
arrived at a decision in their favour. 

In the circumstances, we are of opinion 
that it would be idle to remit the appeal 
to be re-heard and that the course that we 
ought to taKe is to set aside the judgment 
and decree of the District Judge and 
restore the judgment and decree of the 
Munsif with costs of this Court and of 
the lower Appellate Court. We order 
accordingly. 

Order set aside. 


The point is, however, whether allowing 
that plaintiff’s story as regards the parti¬ 
tion is incorrect, there is anything to show 

that Nidhi or his successor got the lands in 
suit on partition.” 

Now, the plaintiff’s story as regards the 
partition was that it took place in 1307 
after the settlement of the disputed land 
with the respondent tenants. That story 
was clearly rejected and it is difficult to 
see why its rejection should shift the 
burden of proof on to the defendants in 
the suit. According to the ordinary rule, 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1450 

of 1915. 

February 14, 1917, 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

Kumar PROSUNNA DEB RAIKAT— 
Plaintiff—Appellant 

versus 

PANCHKO WRI MAJUMDAR and another 
—Defendants — Respondents. 

Landlord and tenant — Tenancy , sub-division oj, 
whether creates new tenancies—Intention of parties , 
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The mere sub-division of an old tenancy into 
several tenancies with apportioned rents is not 
sufficient to create new tenancies. The answer to 
the (juestion whether new tenancies have been 
created by the sub-division depends upon the inten¬ 
tion of the parties. No inflexible rule apart from 
intention can be laid down. \) 692, col. 2.] 

Midluk Chaud Das v. Salish Chandra Dan, 3 Ind. 
Cas. 306; 11 C. L J. 56; 14 C. VV. N. 335, followed. 

Appeal against the decree of the District 
Judge, Dinajpur, dated (he 19th March 
1915, reversing that of the Assistant Settle¬ 
ment Officer, Jalpaiguri, dated the 6th 

July 1914. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Dwarkanoth Chucho’buUy (with him 
Babu Upendra Lall Roy), for the Appellant.— 
The tenancy in question was sub divided in 
1868 and 90 the original tenancy, which 
was found to have been created before the 
date of the Permanent Settlement, came to 
be held at an apportioned rent. The sub¬ 
division of the original tenancy in 1868 
created a new tenancy. The learned Judge 
has reversed the decision of the Assistant 
Settlement Officer on the strength of the 
ruling reported as Bisses war Ray Chowdhry v. 
Rajenda Kumar Singha '1), but clearly Bisses 
war Ray Chowdhry v. Rajenda Kumar Singha 
(1) has no application to the facts and 
circumstances of the present case. 

Babu BroioLallChuekerbutty (with him Babu 
Bhupendra Chandra Guha\ for the Respond¬ 
ents.—There is no question of separate 
tenancy here. The other side argues on a 
footing not covered by the pleadings. Can 
the presumption be got rid of by reason 
of the subdivision in 1868 of the original 
tenancy, which was created before the Perma¬ 
nent Settlement came into existence? The 
other side says there was sub division and 
it strongly relies on that, but it has not 
proved intention. A iulluk Chand Das v. Satish 
Chandra Das (2) shows that there must 
be a clear finding as to the intention of 
the paities as to whether they wanted the 
creation of Dew tenancies or not. In any 
event, urder the circumstances, there ought 

to be a remand. 

Babu Dwarkanath Chuckerbulty was not 
called upon to reply. 

(J) 25 Iml Ca*. 228; 18 (J. W. N. 949. 

(,2) 3 ltd. Cae. 11 C. L J- £(4 14 W. N. ?35. 


JUDGMENT. 

Fletcher, J.—This is an appeal from a 
decision dated the 19th March 19.5 of the 
learned District Judge of Dinajpur sitting 
as a Special Judge appointed under the 
provisions of the Bengal Tenancy Act, revers¬ 
ing the decision of the Assistant Settlement 
Officer of Jalpaiguri. The proceeding which 
was before the learned Judge was a pro¬ 
ceeding on an application made for assess¬ 
ment of rent. The defence was that the 
rent was not liable to enhancement. It 
has been found that originally the tenancy 
was created before the date of the Perma¬ 
nent Settlement. The evidence showed and 
it was the common case that in the year 
1868 the tenancy was sub divided and that, 
on that sub division, the original tenancy 
came to be held at an apportioned rent. 
The Assistant Settlement Officer, having 
regard to the decision of this Court in 
existence on the date of the hearing of 
the application, namely, a decision of Mr. 
Justice Sharfuddin and Mr. Justice Coxe, 
came to the conclusion that a mere sub¬ 
division was sufficient to create a new 
tenancy. That case, after the date of the 
decision of the learned Assistant Settlement 
Officer, received judicial comment in the 
case of Bisseswar Ray Chowdhry v. Rajenda 
Kumar Singha (1), and the learned Special 
Judge applying that case has reversed 
the decision of the Assistant Settlement 
Officer. In roy opinion, the learned Special 
Judge in reversing the decision of the 
learned Assistant Settlement Officer failed 
to make a material finding. The true rule 
is laid down, I think, in the case of 
Mulluk Chand Das v. Satish Chandra Das 
(2 >, and the rule that is laid down 
there is this: that, when lands of a tenancy 
have been sub divided, if a question arises 
whether new tenancies have been created, 
the answer must depend upon the intention 
of the parties. No inflexible rule apart from 
intention can be laid down It was, there¬ 
fore, essential for the learned District Judge 
to come to a finding whether the parties 
intended that, when this tenancy was sub¬ 
divided in 1868, the old tenancy should 
exist with the rent apportioned or whether 
what was done amounted to the creation 
of four uew tenancies. The learned District 
Judge having failed to come to any findm g 
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on that part of the case, his decree must 
be set aside and the case must go back 
to him to re-hear the appeal and make 
a proper finding as to what was the in¬ 
tention of the parties when the tenancy was 
sub-divided and then to make a proper 
decree according to law. Costs will abide 
the result of the re-hearing before the learned 
District Judge. 

Hicharlson, J.— I agree. 

Care sent back. 


PATNA HIGH COURT. 

FULL BENCH. 

Civil Reference No. 17 of 1917. 

July 3, 1917. 

Present: —Sir Edward Chamier, Kt., Chief 
Justice, Mr. Jcstice Chapman and 
Mr. Justice Jwala Prasad. 
MOHAMAD SADIK— Plaintiff- 

Appellant 

versus 

AMIYA NATH DUTT—Defendant— 

Responlent. 

Stamp Act HI of 1899), s. 2 (5) — Bond or iromissory 
note—Attestation — Ambiguity - Construct ion of docu¬ 
ment — Eviilence — Penalty. 

A document whereby a person has obliged himself 
to pay money to another and which is neither pay¬ 
able to order or bearer nor attested by a witness is 
not a bond within the meaning of section 2 (5) of 
the Stamp Act. 

Where the question is whether a document is a 
bond ora promissory note within the meaning of the 
Stamp Act and an ambiguity arises as to its attesta¬ 
tion by a witness, it is permissible to look only at the 
document itself. Evidence cannot be referred to for 
the purpose of determining the character of the 
document. 

Where a question of penalty is involved in tin* 
matter of the stamping of an ambiguous document 
and there can be two alternative explanations relat¬ 
ing to the character of the document, the one more 
favourable to the executant should be preferred. 

Civil reference made by the Subordinate 
Judge, Cuttack. 

Mr. Sultan Ahmed, Government Advocate, 
for the Crown. 

JUDGMENT.-This is a reference under 
section GO of the Indian Stamp Act. The 
learned Subordinate Judge making the 
reference suggests that the stamp duly 
payable upon the instrument is that payable 
upon a bond. A bond has been interpreted 
in the Act to include, among other things, 


SRIMA II SO RAJOBCLA DASSI V. JAGESWAR RAI. 

an instrument attested by a witness not 
payable to order or bearer, whereby a person 
obliges himself to pay money to another. 
The document is an instrument whereby a 
person has obliged himself to pay money to an¬ 
other and it is not payable to order or bearer. 
In order to determine whether it is attested 
by a witness or not it is permissible to 
look only at the document itself. Evidence 
cannot be referred to. At the foot of the 
document there occur the letter and words 
“\V by Chintamon Jena, Mirya Bazaar, 
Cuttack” with the date. "\V by” may mean 
either written by or witnessed by. Of 
these two possible alternatives that more 
favourable to the executants must be prefer¬ 
red, for a question of penalty is involved. 
We accordingly adopt the alternative writ¬ 
ten by.” The occurrence of the words 
“written by” followed by a name affords no 
foundation for saying that the instrument has 
been attested by a witness. It is probably 
merely the certificate of the scribe that 
the document was written by him. This 
view is supported by the fact that this 
writing occurs at the bottom of the document 
and not at the top where the signatures 
of the executants are. Wo find that the 
document was not attested by a witness 
and we accordingly decide that the instru¬ 
ment is not a bond and that the stamp 
of one anna which has been affixed to it 

is sufficient. 

Reference answeied affirmatively. 


CALCUTTA HIGH COURT. 

Afpeal from Original Decree No. 515 

ok i914. 

June 21, 19*7. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 

Srimati SU RAJ U BALA DAS&I and 

others —Plaintiffs—Appellants 

versus 

JAGESWAR RAI and others—Defendants 

—Respondents. 

Cou.t Fees Act (MI of I870J, a 7, cl. IV (f) — 
Ad m inistrution a nil accuu nts, su it for—Can rtfeepayable. 

A suit for administration and accounts in respect 
of an estate is in essence a suit for accounts within 
the meaning of section 7, olause IV (f), of the Court 
Fees Act, 1870. So the plaintiff in such a suit is 
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competent to value the claim for accounts approxi¬ 
mately and to pay Court-fee thereon but is not 
bound to pay ad valorem Court-fee on the value of 
the estate, [p. 694, cols. 1 & 2.] 

Appeal against the decree of the 
Officiating Subordinate Judge, second Court, 
Hooghly, dated the 24th June 1914. 

Babu Brojo Lal Ghakraverty (with him 
Babu Birag Mohan Mojumdar ), for the 
Appellants. 

Babu Mon Mohon Bose , for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal by the 
plaintiff against an order of rejection of 
the plaint, in a suit instituted by her 
against the executors of the estate of her 
father-in-law for administration, for accounts 
and for other incidental reliefs. She 
stated that the value of the estate left by 
her father in-law was Rs. 30,000, but she 
valued the claim for accounts at Rs. 100. 
She paid Court-fees ad valorem on this sum 
of Rs. 100 and also paid an additional sum 
of Rs. 10 apparently on the ground that 
the claim for administration was incapable 
of accurate valuation, at least at that 
stage. The defendants contended that the 
Court-fee paid by the plaintiff was inade¬ 
quate and that the suit could not consequently 
proceed. Their argument in substance was 
that, as for purposes of jurisdiction, the 
plaintiff had valued the suit at Rs. 30,000, 
she was bound to pay Court-fees upon that 
valuation. The Subordinate Judge there¬ 
upon framed an issue to the following effect: 

Has the plaint been insufficiently stamped ?” 
On the trial of this issue, he held that 
the plaint was insufficiently stamped and 
called upon the plaintiff to pay additional 
Court-fees of Rs. 965. This order was not 
carried out, with the consequence that the 
plaint was rejected. In our opinion the view 
taken by the Subordinate Judge cannot be 
supported. 

The decision of the Bombay High Court, 
in the case of Rhatija v. Adam 
Husenally Vast (1), shows that a suit for 
administrations and account is in essence a 
suit tor accounts within the meaning of 
section 7, clause IV (/), of the Court Fees 
Act, 1870 and that in a suit of this descrip¬ 
tion the plaintiff is competent to value the 

(1) 29 Ind. Cae. 949; c9j B. 545; 17 Bom. L. R. 

574. 
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claim for accounts approximately and to 
pay Court-fees thereon. Sir Basil - Scott, C. 
J-, pointed out that if ultimately a defcree 
should be passed in favour of the plaintiff 
for a larger amount than that covered by 
the Court-fees- already paid, the plaintiff 
would be precluded by the provisions of 
section 11 of the Court Fees Aot from execut¬ 
ing such decree until the fee payable on the 
whole amount of the decree had been paid. 
This view is confirmed by a reference to 
Form 43 of Schedule I of the Civil Procedure 
Code of 1908 and was adopted by this Court 
in Sasi Bhushan Bose v. Manindra Chandra (2), 
which arose out of a suit for administration 
and accounts brought by one of the 
creditors of a debtor against the trustee 
of his estate. A similar position had been 
accepted as sound in the earlier case of 
Satya Kumar Banerjee v. Satya Kirpal 

Banerjee (3). We are clearly of opinion 
that adequate Court-fees had been paid 
upon the plaint, which could not consequently 
have been rejected. 

The result is that this appeal is allowed, 
the order of the Court below set aside and 
the case remitted to the Subordinate Judge 
in order that it may be tried on the merits. 
An order will be made in favour of the 
plaintiff-appellant under section 13 of the 
Court Fees Act entitling her to obtain a 
return of the Court fees paid on the 
memorandum of appeal presented to this 
Court. The appellant is entitled to her 
costs both here and in the Court below. 

e assess the hearing fee in each Court at 
tsvo gold mohurs . 

Appeal alloived. 

(2) 38 Ind. Cas. 835; 24 C. L. J. 448; 21 C. VV. N. 
310. 

(3) 3 Ind. Cas. 247; 10 C. L. J. 503. 


CALCUTTA HIGH COURT. 

Role Nisi No. 65 of 1917. 

February 26, 1917. 

Present: —Mr. Justice Beaohcroft and 
Mr. Justice Walmsley. 

BEHARI LAL BISWAS— Petitioner 

versus 

NASIMANNESSA BIBI— 

Opposite Party. 

Patni Regulation (VIII of 1819), s. 13—Lien of 
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depositor for rent paid to superior'landlord —Transfer 
of Property Act (IV of 1882^, s. 72, applicability 
of, to deposit under s. 13 of Regulation VIII of 1819. 

The holder of a tenure under a patni, who is in 
possession under section 13 of Regulation VIII of 
1819, has not a lien under that section for the 
amounts paid by him as rent to the superior land¬ 
lord for the years during which he has been in 
possession, so that he is not entitled to add to his 
demand the amount of rent so paid. [p. 695, col. 2.] 
Section 72 of the Transfer of Property Act has 
not given a new power to the mortgagee and is not 
applicable to such a case. [p. 696, col. 1.] 

While the holder of a tenure under a patni was in 
possession of it under section 13 of Regulation VIII of 
1819, the patni was sold under the Regulation and 
the purchaser offered to pay to the tenure-holder 
the amount still due to him out of his original deposit: 

Held, that the purchaser of the patni was entitled 
to recover possession of it on re-payment only of the 
sum which was still due to the tenure-holder out 
of his original deposit, but it was not necessary for 
him to re-pay the amounts of rent paid by the tenure- 
holder to the superior landlord for the years during 
which he was in possession, for the tenure-holder had 
no right to retain possession until he had recouped 
himself for such payments of rent. [p. 696, col. 1.] 

Rule against the orderof the District J udge, 

Nadia, in Miscellaneous Appeal Xo. 52 of 

1916. 

Babu Provns Chandra Mitra, (with him Babu 
Tarakeswnr Pal Choudhuri) , for the Petitioner. 

Babu Ram Chandra Majumdar , (with him 
Babu Probodh Chandra Chatterfee) , for the 
Opposite Party. 

JUDGMENT. 

BEACHCROFr, J.—The petitioner is the holder 
of a tenure under a patni tenure. In 1309 
in consequence of a default by the patnidar 
the petitioner deposited the patni rent in 
order to save his tenure and was put in posses¬ 
sion of the patni under section 13 of the Patni 
Regulation to discharge his lien. The 
interest of the superior landlord was sub¬ 
sequently transferred and in May last the 
pa'ni was sold at the instance of the new 
landlord, inspite, the petitioner says, of his 
having deposited the arnountdueas patni rent. 
The petitioner has brought a suit to have the 
patni sale set aside and pending suit applied 
for an injunction to restrain the opposite 
party, the purchaser of the patni, from taking 
possession. 

The Munsif issued an injunction as prayed, 
hut on appeal the District Judge ordered the 
injunction to be dissolved on the opposite 
party depositing, as she offered to do, the 
amount still due to the petitioner out of his 
original deposit, which he says hr.? not yet 


been realised. The petitioner has obtained 
this Rule calling on the opposite party to show 
cause why the District Judge’s order 
should not be set aside and why an injunction 
should notissue. 

The grounds urged in support of the 
application are shortly that the petitioner has 
been in possession of the patni ever since 
1 909, that the balance of convenience is in 
favour of his being retained in possession, 
because not only has he not succeeded in fully 
collecting rent from the tenants, but as he has 
been paying the superior landlord’s rent for 
a number of years he has to recoup himself 
for such payments, which amount to something 
like Rs. 10,000, and he is entitled to retain 
possession of the pitni until he has reoouped 
himself, and finally, that if he sucoeeds in 
his suits he will be very much embarrassed 
and there will be a serious complication of 
accounts if he is dispossessed now. 

The last argument may be applied with 
equal force if the opposite party is successful 
in the suit. She has already been kept out 
of possession for nearly a year since her pur¬ 
chase and will shortly again have to pay the 
patni rent, while up to date she has had no 
return on her purchase money. 

Prima facie the petitioner’s rights have 
been secured by the order which the learned 
Judge has made. Under section 13 of the 
Patni Regulation the defaulter can recover his 
tenure on re payment of the advance made 
with interest, or on proof that the advance 
has been realised from the usufruct. But an 
attempt has been made, relying on the provi¬ 
sion in clause 4 of section 13, to the effect 
that the person making the advance has a 
lien as if the loan had been made on mort¬ 
gage, to establish the position that the person 
making the advance is entitled to add to his 
demand the rent paid to the superior landlord 
for the years during which he has been in 
possession. The argument is based on 
section 72 of the Transfer of Property Act, 
which declares the right of a mortgagee to 
take the neoessary steps to preserve the mort¬ 
gaged property. An exactly similar attempt 
to add payments on aooount of the patni rent 
to the debt was made in the case of Lala 
Bharub Chandra Karpur v. Lalit Mohnn Singh 
(1), and proved unsuccessful. It is argued 


(1) 12 C. Ife5 ; 6 Ind. Dec. (n. s.) ]J0 , 



C9G 


INDIAN OASES, 


[1917 


CHRISTENSEN V . CASTOR. 

for the petitioner that the incidents which 
gave rise to that suit occurred before the 
passing of the Transfer of Property Act, and, 
therefore, that decision must be taken to have 
been modified by section 72 of the Act. Iam 
not aware that that section has given a new 
power to the mortgagee in possession, and 
the same view of section 13 of the Patni Regu¬ 
lation was taken in Ramjibati v. Taj-ud-din (2) 
and Jakhomull Mehera v. Saroda Prosad JDey 3). 

For the purposes of this Rule it is not 
necessary to say more. I must, however, 
guard myself from being understood to hold, 
because I have dealt with the merits, that 
the application is maintainable under section 
115, Civil Procedure Code. The opposite 

party objected that it wa3 not, but in the view 
which I take of the merits of the application 
it is unnecessary to express any opinion on 
that point. 

I think the Rule should be discharged with 
costs, five gold mohurs. 

Walmsley, J.— I agree. 

Rule discharged . 

(2) 9 Ind. Cas. 489; 15 C. W. N. 404. 

(3) 7 C. L. J. 604. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 77 of 191G. 

May 30, 1917. 

Present :—Mr Justice Maung Kin. 

P. T. CHRISTENSEN— Appellant 

versus 

J. H. CASTOR— Respondent. 

Defamation—European called “native” — Journalistic 
communication termed “rubbish'' — Evidence Act (/ of 
1872^), s. 55— Character, evidence as to, relevancy of. 

Calling an European or Anglo-Indian a “native” 
is not defamatory, though it may be grossly abusive, 
[p. 696, col. 2.] ‘ 

To describe a journalist’s communication as rubbish 
is defamatory, because the imputation conveyed 
by the word affects piejudicially his capacity as 
a journalist. [p. 696, col. 2 ] 

In civil cases the fact that the character of any 
person is such as to affect the amount of damages 
which he ought to receive is relevant, but evidence 
may be given only of general character and not of 
particular acts by which character is shown. [p. t'97, 
col. 2.] 

Mr. McDonnell , for the Appellant. 

Mr. Wiltshire, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for damages for defamation, 


The defamatory matters complained of 
are contained in the articles marked Exhibits 

A, B, C a D d D. 

The finding of the lower Courts is that all 
the four articles contain defamatory state¬ 
ments of and concerning the plaintiff. But 
in regard to the article contained in Exhibit 
D the Divisional Court is of the opinion 
that it did not exceed fair comment upon 
plaintifF’s conduct. 

Before me there is no Question that 
Exhibit A is not defamatory. But it is con¬ 
tended that Exhibits B and C are not. 

In Exhibit B the plaintiff is described as 
a native.” It is contended that it may be 
insulting to call an European or Anglo- 
Indian a “native”, but it is certainly not 
defamatory within themeaningof Explanation 
4 to section 499 of the Indian Penal Code. 
According to Gour, it would seem that if a 
person were to call an European an Eurasian 
cr half-caste or a pickaninny, the latter could 
not be said to suffer in his oaste, though 
the epithet might be resented by him as 
insulting to him. I would, therefore, hold 
that Exhibit B is not defamatory, though 
it may be grossly abusive. 

In Exhibit C the defendant describes 
the plair.tifl’s communications as rubbish.” 
It appears the plaintiff had addressed the 
defendant certain communications and the 
latter had leplied by inserting a paragraph 
in his newspaper in which he said that 
they were rubbish To describe a journalist’s 
communicaticr s as ‘rubbish” must be held 
to be defamatory, because the imputation 
conveyed by the woid affects, and that 
piejudicially, the plaintiff’s capacity as a 
journalist. 

The next point argued is that the lower 
Appellate Couit etred in not remanding the 
case to the Ccurt cf first instance to have 
evidence recorded on certain points affecting 
the plaintiff’s ccnduet as a journalist, namely, 
(J)the allegation in paragraph 6 (1) of the 
written statement regarding the Moulmein 
ghai rywcllalis' strike of 1913, and (2) 
that regarding a letter said to have been 
written by the plaintiff to one A. Marosa, 
inasmuch as these were matters which, if 
proved, will go in mitigation of damages. 
The contention in regard to the second point 
relating to the letter to Mamsa was gnen 
up after some argument, as it was discovered 
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on a referenca to the letter, which was on the 
file but which Counsel for defendant had 
not read, that it contained nothing which 
might cause any harm to the plaintiff’s 
character. So that we have only left 
one particular, the plaintiff’s conduct in 
connection with the gharry wallahs' strike. 
The Court of first instance rejected evidence 
on this point following Scott v. Sampson (1), 
which lays down that particular instances 
of plaintiff’s bad conduct prior to the date 
of the libel cannot be proved, though the 
fact that he bad a general bad character may 
be given in evidence in mitigation of damages. 
In support of his contention, Mr. McDonnell 
oited Laid man v. Hearsay (2). That was a 
criminal proseoution in which the plaintiff 
was a judicial officer. The alleged libel 
accused him of (1) having, upon a particular 
oooasion, used abusive language to certain 
respectable native litigants appearing before 
him in Court, and (2) having upon other occa¬ 
sions (not specified) treated other respectable 
natives (not named) “in a similar manner.” 
At the trial the complainant was asked 
by the defendant’s Counsel: “Will you 3wear 
that you have never in Court used any offen¬ 
sive expression to any native of the country?” 
and the question was allowed, notwithstand¬ 
ing strenuous protests on the part of the 
complainant’s Counsel. Later, when the 1st 
witness for the defence was in the witness- 
box, the defence Counsel asked the question: 

Have you ever heard the complainant use 
abusive language in Court to natives who 
had to appear before him?” Counsel for the 
complainant objected. The Court held that 
the question must be allowed, first , because 
it relates to the question, what is the repu¬ 
tation which the defendant is said to have 
harmed; and, secondly , because it must be 
gathered from the dooument containing the 
alleged libel a9 a whole, whether it shows 
a malicious intention or not. In the course 
of the argument Counsel for the complainant 
said:— Assuming that a man’s character 
is bad, that cannot justify another in making 
false statements concerning him.” The 
learned Judge (Petheram, C. J.) replied: 

If this were a civil action, the case might 

(1) (1882) 8 Q. B. D. 491; 51 L. J. Q. B. 380; 40 
h. T. 412; cO W. K. 541; 40 J. P. 438. 

(2) 7 A. 9C6; A. W. N. (1885) 272; 4 Ind. Dec 
IN. h.j 994. 


ba different. Bat here you put the law 
in motion against a man whom you accuse 
of committing a crime, and with a view 
to his punishment.” So that apparently 
the learned Judge considered that the rule 
might be different in a civil case. The 
case before me is a civil case. I cannot, 
therefore, follow a ruling come to having 
regard to the faot that the case was a crimi¬ 
nal and not a civil case. Scott v. Sampson 
(1) has been followed in Wood v. Cox (3) 
and Mangena v. Wright (4), and section 55 
of the Evidence Act appears to me to be 
to the 9ame effect as Scott v. Sampson (1\ as 
it provides that (in civil cases) the fact 
that the character of any person is such 
as to affect the amount of damages which he 
ought to receive is relevant but that evidence 
may be given only of general character and 
not of particular acts by which character is 
shown. 1 would, therefore, hold that the 
evidence sought to be admitted of the charac¬ 
ter of the plaintiff in connection with the 
particular occasion, the gharry wallahs' 
strike, is not admissible. 

The next point urged is that the Divi¬ 
sional Court should have remanded the case 
to the Court of first instance to have evidence 
of general bad character admitted, inasmuch 
as it held that it was wrong to disallow the 
question put to Mr. Stewart, a witness for the 
defence, as to what was the plaintiff’s general 
reputation in Moulmein as a journalist. I 
do not find the plaintiff asked a single ques¬ 
tion as to his general reputation as a journal¬ 
ist and the point was raised only for 
the first time, when Stewart appeared as a 
witness for the defence. For this reason 
alone I would reject the question. 

Lastly, it is contended that the Divisional 
Court was wrong in not holding that the 
plaintiff’s own admission that he had written 
a letter to himself ar.d published an edi¬ 
torial note thereon shows that he was 
guilty of gross professional misconduct as 
a journalist. The learned Judge of the 
Divisional Court observes on this part of 
the case:— The ruse was a harmless one and 
done with the object of being able to write 
an editorial note in reply, and I am unable 
to hold that it amounted to professional 

(3) (lc87) 4 T. L. K. 652 nt p. 655. 

(4) v 1909 i z K. B. 958 at |>. 979; 78 L. J. K. B 
100 L. T. bCO; 53 S. J 485; /5 T. L. K. 534. 
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misconduct.” I do not think that there are 
sufficient materials upon which the Court 
can with any decree of certainty that 
the plaintiff’s conduct in this respect is un¬ 
professional. However that may be, his 
admission of having done one act which may 
be unprofessional according to the most 
scrupulous of journalists cannot be pleaded 
in justification of a libel which is contained 
in Exhibit A, which Mr. McDonnell admits 
is coirectly described by the learned Divi¬ 
sional Judge as follows:— ‘in Exhibit A 
the appellant clearly implied that 
respondent was habitually guilty of dis¬ 
honourable and unprofessional conduct and 
was by habit a journalistic liar and a 
writer of low and scurrilous articles.” The 
defendant is bound to prove that the whole 
of the libel is substantially true in order to 
succeed on the plea of justification. 

The defendant has failed on all the points 
raised before me except that as to Exhibit 
B, which I have held is not defamatory. The 
question then arises as to whether the 
damages awarded by the lower Courts should 
be reduced. I think Exhibit B is the least 
important part of the attack on the plaint¬ 
iff and there is no reason to think that the 
lower Courts would have granted less than 
they did if they had been of the same opinion 
as this Court in the matter cf this Exhibit. 

L dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Aipeal from Appellate Decree No. 2382 

of 191 5. 

June 18, 1917. 

Presfnt:— Mr. Justice Fletcher and 
Mr. Justice Newbould. 

SURENDRA KRISHNA ROY CHOU¬ 
DHURY AND OTHERS—DEFENDANTS 

— Appellants 
versus 

PEARY MOHAN ROY— Plaintiff— 

Respondent. 

Bengal Tenancy Act (VIII of 1885^, 8. 106, suit 

under —Possession — Title, question of, whether can he 
gone into. 

In a suit under section ICGcf the Bengal Tenancy 
Act where the dispute is between rival proprietors, 
the question of possession is the only matter that 


OASES [1917 

MOHAN RCY. 

should be gone into. As regards other parties’ claim 
the Court is not limited to the question of possession, 
[p. 700, cols. 1 & 2.] 

Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 25th June 
1915, affirming that of the Settlement Officer 
of that District, dated the 14th April 1914. 

FACTS material to the report will appear 
from the following extracts from the judg¬ 
ment of the lower Appellate Court: — 

“in the suit out of which this appeal ba9 
arisen the plaintiff Peari Mohan Roy sued 
under section 106 of the Bengal Tenancy 
Act for a declaration that the plaintiff him¬ 
self was the sole holder of the lands in suit 
as auction-purchaser cf the said lands sold 
in execution of a decree obtained upon a 
security bond, dat'd 30th November 1899; 
executed 1 y defendant No. 7 in his favour. 

“The defern e of defendants Nos, 1 to 6 
was that the security bond was superseded 
by a kistibundi wh ch was alleged to have 
been executed by defendant No. 7 in favour 
of plaintiff on the 15th of Fulgun 1314 and 

in consequence of this the plaintiff s decree 
in execution of which the plaintiff purchased 
became ineffectual and inoperative. They 
further contended that the security bond upon 
which the suit was based CDuld not be con¬ 
sidered as a mortga e bond and that defend¬ 
ant No. 7 had executed a mortgage bond 
along with his brother Probodh Chandra and 
his mrther in their favou-, and they there¬ 
upon obtained a decree on this mortgage- 
bond and in execution (f this decree the 
disputed proper!y was sold at auction and 
purchased by them and consequently they 
alone should be considered to be the holders 
of the property in question. 

Now the facts would seem to be these:— 
There is a certain tenure which is owned by 
two brothers Sidheswar and Probodh. Peari 
Mohan Roy is the zemindar. Sidheswar was 
his gomasta and on the 30th November 1899 he 
executed the security bond in question in 
favour of the zemindar. This security bond 
hypothecated his property in so far as it would 
be liable for any defalcation or damage 
that he might cause to the zemindar up to the 
extent of Rs. 2,000. According to the appel¬ 
lants an account was taken from Sidheswar 
and it was found that he was indebted to 
tie lardlord and the appellants contend that 
an instalment mortgage-bold was taken 



INDIAN OASES. 


699 


Vol. XLI] 


8CJRENDRA KRISHNA ROT CHOUDHURY V . PEARY MOHAN ROY. 


from Sidheswar in February 1908. The 
learned Settlement Officer has found, and 
I am not prepared to disturb his finding 
on this point, that it has not been proved 
that this instalment mortgage-bond was 
really entered into. >* . 

Then on the 12th July 1911 the 
plaintiff brought a suit on the security 
bond and obtained a decree and in 
execution of this decree the interests of 
Sidheswar in this property were sold in 
August 1912. Meanwhile Sidheswar and 
Probodh had mortgaged the same tenure 
in 1904 to defendants Nos. 1 to 6. Defend¬ 
ants Nos. 1 to 6 obtained a decree on their 
mortgage-bond and in execution sold the 
tenure and purchased it in May 1908 and 
are now in possession of the property. 

V\ hat the appellants now contend is, first 
of all, that a seourity bond (is not a mort¬ 
gage-bond. This point, however, I think, 
has been clearly decided by the terms of 
seotion 79 of the Transfer of Property Act. 
It was a bond for the enforcement of an 
engagement and is clearly a security bond. 
J he only question is whether the security 
bond would take priority over the subsequent 
mortgage-bond The security bond was 
executed in 1899 and the property was sold 
in execution of a decree obtained on it in 
1912. 1 he subsequent mortgage was taken 

in 1 904 and the sale under it was held in 

1908. The respondent’s contention would 

be that his seourity bond took priority over 
the second mortgage. Seotion 79 provides 
that if a mortgage made to secure future 
advances, the performance of an engagement 
or the balance of a running account ex¬ 
presses the maximum to be secured thereby, 
a subsequent mortgage of the same pro¬ 
perty shall, if made with notice of the prior 
mortgage, be postponed to the prior mort¬ 
gage in respect of all advances and debits 
not exceeding the maximum though made 
or allowed with notice of the subsequent 
mortgage. Undoubtedly this security bond 
expresses the maximum and the only ques¬ 
tion would be whether the mortgagees of 
the second mortgage had notice of the exis¬ 
tence of the security bond. If they had 
that notice their mortgage would be post¬ 
poned to the prior mortgage in respect of 
all advances or debits not exceeding the 
maximum. 


On this point the Judge on a con¬ 
sideration of the evidence held that the 
mortgagees had notice and, therefore, the 
former mortgage-bond will take priority 
over the second mortgage-bond to the 
extent of the maximum named in that 
bond and, therefore, the sale under the 
first mortgage-bond will take effect and 
operate over the sale under the second 

mortgage-bond. The appeal, therefore, fails 
and is dismissed with costs.” 

Dr. Sarat Chander Basok (with him Babu 
Akhoy Kumar Bane, fee), for the Appellants — 
The present appeal arises out of a proceeding 
under section 106 of the Bengal Tenancy 
Act regarding a dispute as to an entry in 
he Record of Rights In a case for correo- 
tion of entries in the Record of Rights the 
case should not be converted into a title 
suit. Documents clearly show that my 
clients were in possession. The property 
belonged to defendant No. 7 and his brother 
They executed a mortgage-bond in favour 
of the plaintiff on November 30th 1899 On 
12th July 1911 the plaintiff sued on' this 
security bond and in execution of the decree 
purchased the property in August 1912. In 
1904 this very property was mortgaged to 

defendants Nos. 1 to C, who are appellants 
here. Defendants Nos. 1 to 6 bought this 
property in 1908 and obtained delivery of 
possession through Court. In the suit of 
1911, the defendants Nos. 1 to 6 were not 
made parties, and they were in possession 
Under .the Statute they, if they knew, ought 
to have made defendants Nos. 1 to 6 parties- 

if they did not know, the appellant must 

have the right to redeem. » They are the 

owners of the property subject to the first 

mortgage. The present ease is a suit under 

section 106 of the Bengal Tenancy Act and 

the question is confined to possession only 

Refers to A mini Kumar Aichv. Sarada Charon 

Basu (1), Ram Chandra Bhanj Dec v Nando. 

Nandanananda Deb (2), The Judge should 

not have gone into the question of title in 

a suit of this kind. The scope of section 

106 is not to decide title as between rival 
claimants. 

[Babu Amarendra Nath Rose (with him Babu 
Upendra Narain Bagchi), for the Respond- 

(1) 3/ Im 1 . Cas. 253; 24 C. L. J. 79 at p. 82 

^ ] ^ nt?# - 0. W. X, 938; 19 C L J 

19 /. 1 * 
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ent, refers to Prun Krishna Saha v. Trailakhya 

Nath Chowdhury (3).] 

Pran Krishna Saha v. Trailakhya Noth 
Chowdhury (3) is of no avail. Refers to Kali 
Sun dan Behya v. Girija Sankar Sanyal 

(4) , Nilmoni Kumai v. Kedar Nath Ghosh 

(5) . The Rent Law does not permit a 
Settlement Officer to decide a question of 
disputed title. The authorities of this Court 
show that until a decree is obtained in my 
clients’ presence, their possession cannot be 
disturbed. The appellants were not parties 
to thesuitof 1911. The appellants’ posses¬ 
sion is not that of a trespasser until my 
decree is extinguished. 1 cannot be ousted, 
vide Chinnu Fillni v. Venkatasamy Chettiar 


decree 
of the 


by the 


( 6 ). 

[Fletcher, J.—The sale is not absolute 

against your clients.] 

But the question is—could such a 
be made in a suit under section 106 

Bengal Tenancy Act? 

JUDGMENT. 

Fletcher, J.—This is an appeal 
defendants against a decision of the learned 
Special Judge of the 24 Pergannahs sitting 
under the provisions of the Bengal Tenancy 
Act affirming the decision of the Settlement 
Officer at Alipore. The appeal arises out 
of a proceeding under section 106 of the 
Bengal Tenancy Act, and the only question 
raised in the case whether the Courts were 
limited to the question as to who was in 
possession and, having decided that point, 
whether they could go any further and ad¬ 
judicate on the rights of the parties. 1 
think on the question of possession there is 
a short answer, namely, that this point was 
not raised in either of the Courts below. 
It is quite true that an issue was settled as 
to who was in possession, but on appeal, 
before the learned J udge of the lower Appellate 
Court, it is quite clear that no stress was 
placed upon this question and the learned 
Judge did not deal with the case on that 
footing. I think that the authorities of 
this Court show quite clearly that where 
there are rival proprietors this question of 
possession is the only matter that should 
be gone into. As regards the other parties 

claiming, the Court is not limited to the 

(3) 27 Ind. Cas. 88*; 19 0. W N. 911. 

(4) 11 Ind Cas. 1*4; 15C. W. N 9/4 at p. 975. 

(5) 20 Ind. Cas. 151; 17 C. W. N. 750. 

(6) 34 Ind Cas. 507; 40 M. 77; 30 M. L, J. 347; 
(1916) 1 M. W. N. 245; 19 M. L. T. 21, 


question of possession [vide Tran Krishna 
Saha v. Trailakhya Nath Chowdhury (3)]. In 
this case the Court, not being limited to the 
question cf possession, was entitled to go 
into the question as to the plaintiff having 
purchased in execution of a decree on his 
mortgage. It is said that these parlies in 
the present case are, in fact, rival proprietors 
because the property is brahmatler ; but 
that is not the meaning of the word within 
the meaning of the Bengal Tenancy Act or 
as it is understood in the Indian Courts. 

The next point raises a matter that we 
cannot go into in this case. The plaintiff 
claims as the purchaser in execution of his 
mortgage decree and the defendants claim 
under a subsequent mortgage, although in 
the suit in execution of the decree in which 
the plaintiff purchase^, the mortgagee under 
whom the defendants claim was not made 
a party. We cannot deci le the rights of 
the parties in this case as to whether the 
plaintiff’s case is barred by limitation or 
any other matter that Dr. Basak’s clients 
may wish to raise either in a suit b»mght 
by themselves or in a suit brought by the 
plaintiff. This suit is limited to the question 
of amending the entries in the Record of 
Rights. That being the only point that 
this Court can go into in this ca-^e, all these 
poinst about the rights of the parties under 
different deeds and executions are not 
matters that should ba touched or decided in 
the present case. All that we can say is 
that the learned Judge of the lower Appel¬ 
late Court, on the authorities of this Court, 
came to a right conclusion. In that view, 
the present appeal fails and must be dismiss¬ 
ed with costs. 

Nlwiould J.— I agree. 


Appeal dismissed. 
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MADRAS HIGH COURT. 

Appeal against Appellate Order No. 30 

ok 1916. 

April 30, 1917. 

Present :—Justice Sir William Ayling, Kt., 
and Mr. Justice Kumaraswami Sastri. 

MASILAMANI MUDALIAR— 
Respondent No. 2— Appellant 

versus 

SPTHUSWAMI A1YAR and another— 
Petitioner and Respondent No. 1 — 

Respondents. 

Limitation Act (IX of 1908), Sell. J, Art. 182 — Step- 
in-aid of execution — Oral application for execution 

In order that an oral application may be effectire 
as a step-in-aid of execution, the application must 
bo one which it is necessary to make in order to get 
the main reliefs prayed for in the execution petition. 
It must be of such a nature that, if the application 
were not made, further proceedings in execution 
could not lie taken either by reason of the specific 
prayer not being contained in the execution appli¬ 
cation or by reason of the Code or the rules requiring 
some further acts to be done before the main 
reliefs prayed for in the execution application could 
be granted or enforced, [p. 7< 3, col. 2 ] 

An application for execution of a decree by 
attachment and sale of the judgment-debtor’s pro¬ 
perty was first made on 13th July 1911. Notice was 
ordered to issue for 12th August 1911. On that 
day the judgment-debtor did not appear and an 
attachment order was issued. The decree-holder 
failed to pay batta within the time allowed and the 
petition was dismissed on 26th August 1911. A 
fresh execution petition was presented on 12th 
August 1914: 

i/e/d, (I) that the utmost that could be presumed 
in such circumstances was that the decree-holder 
was present in Court on 12th August 1911 either in 
person or by Pleader and intimated his decree to 
proceed with the execution, and not that he made 
any oral application for further attachment; [p 702, 
col. 1.] 

(2) that even if he made an oral application on 
that date, it must be presumed to be an entirely 
supeiHuous petition and could not operate to save 
limitation, [p 702, col. 1; p. 703. col. 1 ] 

Appeal against the order of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in Appeal Suit No. 203 of 1915, pre¬ 
ferred against that of the District Munsif, 
Tanjore, dated 7th November 1914, in 
Execution Petition No. 526 of 1914, in 
Original Suit No. 379 of 1906, on the file of 
the Court of the District Munsif, Kumbako- 
nam. 

Mr. K . R. Subbramania Sastri , for the 

Appellant. 

Mr. K. liamuchundra Aiyar, for the Re- 

apondents. 


This appeal coming on for hearing on 
the 28th November 1916, and having stood 
over for consideration till the 12th Decem¬ 
ber 1916, the Court delivered the following 

JUDGMENT. 

Ayling, J.— First respondent in this case is 
the assignee decree-holder in Original Suit 
No. 3/9 of 1906 on the file of the Court of 
the District Munsif of Kumbakonara, and the 
sole question for disposal is whether his 
Execution application (Execution Petition 
No. 526 of 1914) presented on 12th August 
1914 was barred by Article 182 of the Indian 
Limitation Act, H08 (Schedule I). The 
next previous application of which there 
is record was Execution Petition No. 3 85 
of 1911, presented on 13th July 1911; but 
the decree-holder relies on the following 
circumstances to save limitation: — 

(1) An oral application in aid of execu¬ 
tion presumed to have been made on the 
)2th August 1911 in the course of the 
hearing of Execution Petition No. 385 of 
1911. 

(2) An alleged payment towards the 
decree on 17th August 1911. 

As regards the first, the facts are simple. 
In Execution Petition No. 385 of 191], the 
decree-holder applied for attachment and 
sale of the judgment debtor’s moveables 
after issue of the preliminary notice re¬ 
quired by Order XXI, rule 22 of the Code 
of Civil Procedure. Notice was according¬ 
ly issued to the judgment-debtor for 12th 
August 1911. On that date as the judg¬ 
ment debtor did not appear, attachment order 
was issued; but, as the decree-holder failed 
to pay batta within the time allowed, the 
petition was dismissed on the 26th August 
19.1. The Subordinate Judge says:_ 

‘ It seems to me, looking to the liberal 
spirit in which acts done by a decree- 
holder are viewed by the Madras High 
Court to operate as steps in-aid of execu¬ 
tion [vide Abdul Kadir Routher v. Krishna 
Mnlamal Nair (1)], it will not be wrong to 
hold that the decree-holder should be pre¬ 
sumed to have made an oral application 
for issue of a warrant of attachment on 
12th August 1911, and this was a step-in¬ 
aid of execution/’ 


G) 
69f; 1 


23 I ml. Cas. 532; (1914) M. W. N. 663: 38 M. 
L. W. 271; 26 M. L. J. 4^3. 
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Now, in my opinion, the utmost that can 
be presumed is that the decree-holder was 
present in Court on 12th August 1911, 
either in person or by Pleader, and intimated 
his desire to proceed with execution, irle 
had already asked for attachment in his 
written application; and assuming that he 
repeated his request by word of mouth in 
Court, 1 am unable to see any ground for 
viewing this as a fresh step-in-aid of execu¬ 
tion. The point is, not that the applica¬ 
tion was oral, but that it was the merest 
repetition, and an entirely superfluous re¬ 
petition, of an application, which he had 
already made in writing, and which was 
pending orders of the Court. Noue of the 
cases relied on by the 1st respondent’s 
Vakil seem to me to be of use to him. In 
the Calcutta Full Bench case, Ambica 
Fershad Singh v. Surdhari Lai (2), there 
was an application to issue proclamation 
nearly a year after the attachment, which 
indeed the judgment-debtor claimed to be 
no longer subsisting; and judgment of 
Garth, C. J., makes it quite clear that 
he held that, without such a fresh applica¬ 
tion, no further action should have been 
taken by the Court. In Vijiaraghavalu 
Naidu v. Srinivasalu Naidu (3), the batla 
memorandum was accompanied by a written 
application; and the Court lays stress on 
the fact that the proclamation would not 
have issued if the batta memorandum had 

not been put in. Abdul Kadir Rowther v. 
Krishna Malamal Nair (1) is a case in which 
Sadasiva Aiyar and Spencer, JJ., held that 
an oral application by a decree-holder for an 
adjournment to enable him to adduce evi¬ 
dence was a step-in-aid of execution. This 
is a view, in which, speaking with all de¬ 
ference. I find it impossible to concur; and, 
if the facts of that case were similar to 
those of the present case, 1 should be in¬ 
clined to make a reference to a Full Bench. 
Fortunately they are not: and with the 
general principle enunciated 1 have no 
quarrel, i.e., if even an oral application is 
for au order which is really a step-in-aid, 
it may be treated as within the scope of 
Article 182 of the Indian Limitation Act. 
I am inclined to think, however, that such 
applications will be rare. 

(2) 10 C. 851; 5 Ind. Dec. (n. s.) 569. 

(3) 28 M. 399. 


The most recent c^se, Varadaraja Mudali 
v. Murugesam Pillai (4), is cited chiefly 
for the proposition that Article 182 of the 
Indian Limitation Act, 1908, should receive 
a fair, liberal and not too technical con¬ 
struction so as to enable the decree-holder 
to obtain the fruits of his decree. I quite 
agree; but it seems to me that the danger 
is, not of too technical construction of the 
Article, but that the Courts, in their anxiety 
to prevent justice being defeated by techni¬ 
calities, may introduce so much uncertainty, 
that it will be most. difficult for any party 
to know whether execution of a decree is 
barred or not. Where the starting point is 
the recorded date of presentation of a formal 
application, we are on sure ground; but if any 
unrecorded oral intimation of the decree- 
holder’s desire to proceed may be treated as 
such, the ascertainment of the period will be 
beset by extraordinary difficulties. I feel 
confident that nothing of the kind was con¬ 
templated by the Legislature and that there 
is nothing in the Act to support such a con¬ 
struction. 

I would, therefore, hold that the presumed 
oral application of 12th August 1911 does not 
save limitation. 

It then becomes necessary to consider the 
second point regarding which the Subordi¬ 
nate Judge decided against the decree-holder 
on the ground that the payment was not 
certified to the Court, and, therefore, under 
Order XXI, rule 2 of the Code of Civil Pro¬ 
cedure, could not be taken into account. 

■ The payment is set forth in column 5 of 
Execution Petition No. 526 of 1914, which 
was presented within 3 years of the date 
of the alleged payment. I see no reason 
why this should not be accepted as a certifi¬ 
cate of payment under clause (1) of the rule; 
for nothing is prescribed in the rule as to 
the time within which or. the manner 
in which the decree-holder must certify 
payment [ Vide Raj am Aiyar v. Anantha- 
ratnam Aiyar .(5) and Lakhi Narain v. 
Ferlamani Dasi (6)]. No doubt a Court will 
do well to carefully scrutinize evidence of 

(4) 30 Ind. Cas. 707; 30 M. L. J. 460; 18 M. L. T. 

313; (1915) M. VV. N. 769; 39 M. 923. 

(5) 31 Ind. Cas. 318; 29 M. L. J. 669; 18 M. L. T. 475; 
(1916) 1 M. W. N. 127. 

(6) 27 Ind. Cas. 11; 20 C. L. J. 131; 18 C. W, N, 
cxcvi note. 
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payment reported in such circumstances, 
where the fact of payment is denied; but 
there is no reason why, if proved, such 
a payment should not be considered in the 

light of section 20 of the Indian Limitation 
Act. 

I would, therefore, call for a finding on 
the following issue from the Court of the 
Subordinate Judge after taking evidence: 

Is the alleged payment of Rs. 25 by 
the judgment-debtor on 17th August 1911 
true? and does it operate to save limitation 
under section 20 of the Indian Limitation 
Act?” 

Two months will be allowed for submit¬ 
ting the finding and seven days for filing 
objections. 


Ktmaraswami Sa-tri, J.—I agree and have 
little to add. I do not think that the mere 
oral repetition of a request contained in t'.;e 
execution application is a step in-aid of 
execution. Where, however, several reliefs 
are prayed for in the execution application, 
which the Court is not bound to grant con¬ 
currently, or, where an application to the 
Court is made, asking it to exercise its dis¬ 
cretion in matters where it is not bound 
to grant the prayer asked for in the execu¬ 
tion application as a matter of course, the 
fact that the relief asked for orally is 
already contained in the execution appli¬ 
cation, would not prevent the oral appli¬ 
cation from being effective as a step-in-aid 
of execution. Order XXI, rule ll of the 
Civil Procedure Code, 1908, after provid¬ 
ing for an oral application for execution 
at the time of .the passing of the decree 
requires a written application containing the 
particulars specified in the order and specify¬ 
ing the mode in which execution is sought. 
Rule 176 of the Civil Rules of Practice, 
1905, only enables a party to apply orally 
for orders which are necessary to give effect 
to or work out the prayers contained in the 
execution application without the necessity 
for putting in an application in writing for 


every small step necessary for realizing the 
fruits of a decree When the Code requires 
a written application for execution, it cannot 
be contended that a mere oral application 
would be a step-in-aid of execution, and where 
a written application is filed as required by 
the Code, an oral application to the same 
effect is a mere superfluity. 


In order that an oral application may be 
effective as a step-in-aid of execution the 
application must be one which it is necessary 
to make in order to get the main reliefs 
prayed for in the execution petition. It must 
be of such a nature that, if the application 
were not made, further proceedings in exe¬ 
cution could not be taken either by reason 
of the specific prayer not being contained in 
the execution application, or by reason of 
the Code or the rules of practice requiring 
some further acts to be done before the 
main reliefs prayed for in the execution ap¬ 
plication could be granted or enforced. 

As regards the payments acknowledged in 
the execution application, the decision of this 
Court in Raj am Aiyar v. Anantkaratnam 
Aiyar (5) is clear, and I do not think that 
the payments can be ignored as not certified 
if they were as a matter of fact made. I 
agree with the order proposed by my learned 
brother. 

In compliance with the above order, the 
Temporary Subordinate Judge of Tanjore 
submitted the following 

FINDING.—I am directed to record a find¬ 
ing after taking evidence on the following 
issue:—“Is the alleged payment of Rs. 25 
by the judgment-debtor on 17th August 1911 
true? And does it operate to save limitation 
under section 2C of the Indian Limitation 
Act? 

* * * * * 

I consider that the payment set up is not 
true and find the issue accordingly. 

This appeal coming on for final hearing 
after the return of the findings of the 
lower Court upon the issues referred by this 
Court for trial, the Court delivered the 
following 

JL DGMLN I.—\\ e accept the findings and 
as a result, set aside the order of the Sub¬ 
ordinate Judge, and direct that the petition 
be dismissed with costs throughout. 

Appeal allowed ; 

Execution Petition dismissed. 

v. R. P. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2373 

of 1915. 

April 23, 1917. 

Present : — Mr. Justice Fletcher and 
Mr. Justice Newbould. 

SWARNA MOYI DASI— Defendant No. 3 

—Appellant 


VbTSUS 

GAYRATULLA SARDAR— Plaintiff, and 
SRIDHAR MANDAL and others 
—Defendants —Respondents. 

Occupancy holding , non-transfenable — Transfer of 
portion — Aandonmcnt — Landlord, right of, re-entry of— 
Tenants holding undivided shares, position of. 

So far as the tenants are concerned, an occupancy 
holding is one and an entire holding of a particular 
piece of land, though it may be that as between 
themselves the tenants are entitled in different and 

undivided shares to the land. 

Where a raiyat transfers or abandons his undivided 
share in a non-transferable occupancy holding with¬ 
out parting with the remainder of the holding 
belonging to his co-sharers, the co-sharer landlord 
under whom that share was held cannot re-enter as 
there has been no abandonment of the holding. 

Appeal against the decree of the Subordi¬ 
nate Judge, Jessore, dated the 7th June 1915, 
reversing that of the Muosif, Narail, 
dated the 26th January 1914. 

FACTS of the case appear from the judg¬ 


ment. 

Babu Surendra Chunder Sen , (with him Babu 
1 lament! er Chunder Sen), for the Appellant.— 
It is now settled law that if a raiyat of a 
non-transferable occupancy holding sells a 
portion of his holding, there can be no aban¬ 
donment entitling the landlord to re-enter. 
To entitle the landlord to re-enter the trans¬ 
fer must be of the whole holding. 

The defendant in this case has transferred 
his eight-annas undivided share in the non- 
transferable occupancy holding and is in 
occupation of the remaining eight annas on 
due payment of rent thereof, so on the 
authority of Dayamoyi v. Aranda Mohan R<>y 
(1) the plaintiff landlord is not entitled to re¬ 


enter. 

Babu Gagan Cliandtr Boral, for Maulvi A. h, 

Fazlul JIaq , for the Respondents.- In this 

case the finding of the lower Appellate Court 

is, that there has been an abandonment. 

The tenant actually refuses to pay rent, and 

has left the land transferred, so the landlord 

is entitled to re-enter. The question of 

abandonment is one of intention. If this 
(\) 27 Ind. Cas. Gl; 42 C. 172; 18 C. W. N. 971; 20 

C. Li J• 52. 


intention of abandonment is clear the land¬ 
lord is entitled to re-enter whether the aban¬ 
donment is of a part or of the whole. The 
question cf intention was not at all gone 
into in Dayamoyi's case (1). 

JUDGMENT.—This is an appeal by the 
defendant No 3 against the judgment of 
the learned Subordinate Judge of Jessore, 
dated the 17th June 1915, reversing the de¬ 
cision of the Munsif at Narail. The suit 
was brought by a 8-annas co-sharer land¬ 
lord to recover khas possession of his share 
in a non-transferable holding, on the ground 
that the original tenant had transferred that 
share to the appellant, the defendant No. 3, 
and abandoned the holding. The defendants 
Nos. S to 15 are entitled to the other 

• 

8-annas share of the holding, and it is not 
alleged in the plaint, nor is it found in the 
judgment, that the other 8 annas has been 
transferred by the tenant or that the tenant 
has abandoned that portion of the holding. 
The view that commended itself to the learned 
Judge of the lower Appellate Court is clearly 
wrong. He ljoks upon this undivided 8 
annas or i share as one holding belonging to 
the plaintiff and the remaining undivided 
8 annas belonging to the defendants Nos. 8 
to 15 as another holding. That is clearly 
wrong. As regards the tenant, the holding 
is one and an entire holding of a particular 
piece of land. It may be that different 
persons are entitled in different and undivid¬ 
ed shares to the land as between themselves. 
But it not having been found and not 
having been alleged that the defendant No. 2, 
the original tenant, has parted with the other 
8 annas of the holding belonging to the de¬ 
fendants Nos. S to 15, on the judgment of 
the Full Bench of this Court reported as 
Dayamoyi v. Ananda Mohan llcy (1th® 
tenant has not abandoned the holding so as 
to give the landlord a right to re-enter. 
In that view, the judgment of the learned 
Judge of the lower Appellate Court must 
be set aside and that of the Munsif restored. 
The plaintiff’s suit is accordingly dismissed 
with costs in all Courts. 

Appeal accepted. 
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PATNA HIGH COURT. 

Appeals from O.uoual Decrees Nos. 519 

amd 524 ok 1913. 

Miscellaneous Appeal No. 75 ok 1914. 

June 29, 1917. 

Present: —Mr. Justice Sharfuddin and 

Mr. Jus* ice Roe. 

GAURl SHANKER JOS HI —Objector — 

Appellant 

versus 

MANRAJ SHUKUL and another— 

Petitioners, SHAM CHAND OJHA— 
Objector - Respondents. 

Probate and Administration Act (V of 1881 ) —Civil 
Procedure Code (Act K o/1903), O. J, r. 10—IFtZ/— 
Probate—Procedure—Discharge of caveat, a lien to be 
allowed—Death of one oj two executors—Survivor, whe¬ 
ther can proceed with Probate proceeding—Hindu Law— 
Succession— Bandhu— Sister's son and maternal uncle, 
right oj succession oj, in preference to mother's sister's 
son. 

If one of two executors dies, the representation of 
the estate of the deceased and of the interests of the 
beneficiaries vests in the remaining executor. It is 
open to the caveators to proceed against him alone, 
[p 708, col. 1 J 

'there is no provision in the Probate and Adminis¬ 
tration Act for the discharge of a caveat. The only 
rule of procedure governing such a proceeding is 
Order I, rule 10, of the Civil Procedme Code. A 
caveat should only be discharged where it is shown 

that the caveator has no interest in the estate. fi> 
706, col. I.] u ' 

1 lie petitioner in a Probate proceeding should at 
tiist produce substantial considerations upon which 
prim a facie it can be held that the caveator cannot 
possibly hrve any interest which he claims, and 
upon the production of those considerations the 
caveator should be called upon to rebut the pie. 
sumption arising from the evidence produced by the 
propounded [p 7> (>, cols. 1 <fc 2.] 

Under the Hindu Law the nearest bandhu succeeds. 
A sister’s son and a maternal uncle are, therefore, pre¬ 
ferred to u mother’s sister’s son [p. 710, col. l.j 

Appeal from a decision of the District 
Judge, Saran, dated the 18th August 1913 

Messrs. Pugh, Abul Ha<san, Muhammad 

Mustafa Khan , Hem Chandra Slitra, B. N. 

Mitra and Khurshel llasnain, for the Appel¬ 
lant. 

Syed Has v, Imam and Messrs. Kulwant 
Saha/, Harnandan Sahay and Hamarain 
Pertad , for the Respondents. 

JUDGMENT.-—This appeal arises out of 
proceedings in Probate of the Will of one 
Avadh Bihari Saran Misser, dated the 7th 
November 1912. Baba Avadh Bihari died 
on the 17th of November 1912 leaving him 
surviving Brindaban Misser, since deceased, 
who claimed to be Babu Avadh Bihari’s 
mother’s brother, Sham Chand who claimed 

45 


to be liis mother’s sister’s son, and Gauri 
Shanker who claimed to be both his mother’s 
sister’s grandson and his “gotia” in the 9th 

degree. By the terms of the Will half of 
the property of Babu Avadh Bihari was left 
to Permanand Misser the son of Brindaban 
and the other half was left to Mam raj the 
husband of Babu Avadh Bihari’s deceased 
daughter. Ihe date of the application for 
Probate is tbe 19th of November 1912. 

On the 6th of January 1913 Sham Chand 
and Gauri Shanker filed caveats. Notice of 
the propounding of the Will was served 
upon them and on the 17th of January Gauri 
Shanker filed an objection. Sham Chand filed 
an objection on the 18th March 1913 and 
on the 14th of April 1913 an application for 
Letters of Administration to the estate 

We are informed that Gauri Shanker 

aj° , raade , an application for Letters of 
Administration. The reoords of the pro¬ 
ceedings taken upon these applications for 
Letters of Administration have not been 
printed and are not on the record of the case 
before us. The case as it came before the 
District Court was tried upon the application 
of the executors only. Two issues were 
rarned; firstly, have the objectors my locus 
stand it Secondly, is the Will genuine!' 

On the evidence that was taken upon the 
hrst issue it was found by the learned Judge 
that neither Gauri Shanker nor Sham Chand 
had succeeded in proving any interest under 
which they could contest the genuine 
character of the Will. The Will was, there- 

fore, proved in common form and Probate 
granted. 

The appeals now filed are against the 

decision that the objectors had no focus standi 

and against the order granting Probate of the 
Will. 

It is contended on behalf of the respond¬ 
ents, firstly, that no appeal lies; secondly, 
that as one of the execu'ors, Brindaban, is 
dead, the appeal cannot prooeed. It does 
not seem to us necessary to enquire into the 
question whether an appeal lies against 
the ord. r refusing permission to the caveators 
to require proof of the Will in their 
presence. For if indeed that order was 
wronc ,t is clear that the order granting 
rebate on proof of the Will in common 
°rm was also wrong and that the Probate 
granted on such proof should be revoked. 
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On the second objection taken we hold 
that even though one of the executors 
be dead, representation of the estate of 
the deceased and of the interests of the 
beneficiaries vests in the remaining 
executor. It is open to the caveators to 
proceed against him alone. 

In dealing with the case on the merits 
it is important to examine closely the 
position of the caveators and to decide 
whether it was right to put upon them, as the 
learned Judge has put upon them, the burden 
of proof that they have an interest 
in the estate. There is no provision in 
the Probate and Administration Act for 
the discharge of a caveat. The only 
rule of procedure governing such a pro¬ 
ceeding would be Order I, rule 10, of the 
Civil Procedure Code. We have had the 
advantage of obtaining from Mr. Hasan 
Imam the rules of the Calcutta High 
Court on its original side regulating 
proceedings for the discharge of a caveat. 
It appears therefrom that a caveat should 
only be discharged when it is shown that 
the caveator has no interest. 

We are informed that the practice in 
Calcutta and in England is to place the 
burden of proof upon the caveator. We 
are not prepared to say that this is not in 
accordance with the Civil Procedure Code. 
But if it be correct to say that a decision that 
the caveator has no interest is not res judicata 
as laid down in Lalit Mohan Das v. 
Radha Raman Saha (1), it would seem 
unfair to deny the caveator the right to 
protect the estate from the effect of a 
spurious Will unless it can he shown that 
the Will could not possibly affect his 
interests. We propose, therefore, in dealing 
with the evidence upon the record before 
us to proceed upon the lines which we 
ourselves would have adopted had we 
been in the position of the learned Judge. 
We should have required the petitioners 
to produce first of all substantial con¬ 
siderations upon which prima facie it 
should be held that the caveators could 
not possibly have the interest which they 
claim, and upon the production of those 
considerations to require the caveators to 

(1) 10 Ind. Cas. 434; 13 C. L. J. 647; 15 C. W. N. 
1021. 
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rebut the presumption arising from the 
evidence produced by the propounders. 

The first document to be considered in 
this regard is a letter written by Gauri 
Shanker himself to the deoeased (Exhibit 11) 
protesting against the action of Babu 
Avadh Bihari in taking criminal proceed¬ 
ings against him with regard to moneys 
with which Gauri Shanker had been 
entrusted by Avadh Bihari. In that 
letter occurs the phrase, “Never mind, you 
are my maternal uncle and I am your 
sister’s son”. Surely if an appeal to any 
relationship at all was to be made in 
this letter that appeal would have been 
made not on the basis of a maternal 
relationship but upon a direct claim to 
be Babu Avadh Bihari’s nearest agnate 
and the heir to his estate. It is not 
necessary to cite numerous other instances 
in which Gauri Shanker has described 
Babu Avadh Bihari as his maternal 
uncle. It is sufficient to say that nowhere 
in any letter written by Gauri Shanker 
prior to the death of the deceased 

was it ever suggested that Gauri Shanker 
had any nearer claim to Babu Avadh 
Bihari than that of the grandson of his 
sister. Secondly , there are documents 
upon the record which show that in 
dealings in Calcutta for which registered 
documents were necessary Gauri Shanker 
had allowed himself without objection to 
be described as a “Bbader”. Babu Avadh 
Bihari was a “Joshi” and it is admitted 
that by no possibility could a Bhader be 
an agnate of a “Joshi.” The learned 
Judge has found it not proved that this 
entry was made with Gauri Shanker s 
consent, but it cannot be denied that it 
was made without objection from Gauri 
Shankar. We feel that it is extremely 
improbable that Gauri Shanker should 
have allowed such an entry to be made 
if indeed he was Avadh Bihari’s heir. 
Avadh Bihari was a very rich man; Gauri 
Shanker was almost penniless. His claim 
to succeed as the sole heir to Avadh Bihari 
would have been protected with the 
utmost jealousy. Further, we have it 
from the evidence of the son in-law 
Krishna Chandra that when the marriage 
negotiations were going on, it was not 
suggested as one of the attractions of the 
match that Avadh Bihari’s property would, 
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if no son was born to Gauri Shanker, 

descend to Gauri Shanker’s daughter if 

Gauri Shanker outlived Babu Avadh 
Bihari. 

Lastly in the genealogical table given 
by Gauri Shanker himself we find it 
stated that Shiu.ji Ram and Rup Ram 
were brothers. Shiuji Ram’s grandson was 
named Ram Chandra and Rup Ram’s son 
was also named Ram Chandra. It is, 
as we believe, extremely rare for boys 
so near akin to be given identical names, 
and this belief finds corroboration in the 
evidence of Shanker Ojha, Gauri Shanker’s 
brother-in-law. He says: - “This has 
never been in my family. I do not recol¬ 
lect any family in which this has hap. 
pened 1 ’. It follows, therefore, that it is 
extremely improbable that the Ram Chandra 
who was Gauri Shanker’s grandfather 
could have been so near an agnate of 
the Ram Chandra who was Avadh Bihari’s 
father. All these are weighty consider¬ 
ations. If the executors had been putin 
the first instance, as we hold they should 
have been, to the making of a prima facie 
case against the caveator Gauri Shanker, 
they could and would have put forward 
a prima Jacie case of very great strength, 
amply sufficient to throw the burden of 
proof on to Gauri ^banker's shoulders. 

We think, therefore, that although the 

learned Judge approached the matter from 

a point of view different to that from 

which we have approached it, the caveator 

Gauri Shanker was in no way prejudiced 

by the form in which the proceeding was 

conducted. It remains only to be seen 

whether in the face of the propounder’s 

evidence, Gauri Shanker has succeeded in 

showing that he has an interest in the 

estate. It is not necessary to go in 

detail through the evidence of all his 

witnesses. The learned Judge has given 

ample reasons for disbelieving the evidence 

of Gauri Shanker’s own relations. They 

live at Benares and their object is to get 

the property away from Brindaban’s son 

and Avadh Bihari’s son-in-law who live in 
Ghapra. 

We do uot follow the argument of the 
earned Judge that even if it be proved 
that Hup Earn was the great-grandfather 
Of Gauri Shanker, it has still to be proved 


that that Rup Ram was the son of 
. Ihuji. It was never the propounder’s 
ease that he (Gauri Shanker) was a 
great-grandson of a Rup Ram who was 
not the son of Siwai Ram. The sole 
point in issue was whether Gauri Shanker’s 
great-grandfather’s name was Rup Ram 
and to this point we propose to confine 
our attention. Gauri Shanker’s own evi¬ 
dence, the evidence of his aunt Gopi Kuer, 
that of his unole Sham Chand, that of 
his son-in-law Krishna Chandra, of his 
cousin Chatardhari, of his brother-in- 
law Shanker and his sister Makundi is 

direct evidence but evidence given by partisan 
witnesses. 

We entirely agree with all that Mr. 
f ugh says regarding the value of evidence 
given by Brahmins of their ancestry. YVe 
accept the proposition that they are 
taught from an early age to repeat by 
heart the name3 of their ancestors to a 
very remote degree. But it is to be 
noted that Rup Ram was only distantly 
connected through Gauri Shanker with 
all. the witnesses who have given evidence. 

t is possible that they may have occasion¬ 
ally heard casually the name of their 
maternal cousins paternal great-grand¬ 
father. It is extremely unlikely that they 
would remember it without constant 
reminder from the maternal cousin. It is 
certain that it would not be among the 
names taught them from infancy. The 
i ight place to obtain the evidence of 
ancestry was the home of Gauri Shanker’s 
ancestors. No evidence at all has been 
given from that home, which was Jaipore. 

1 lie evidence that has been given seems 
to us to be peculiarly valueless, ft is 
to be noted that fCrishen Kuar tiie mother 
of Gauri Shanker who is still alive has 
not been examined. The evidence of 
casual strangers is even more valueless. 

We cannot go so far as the learned 
Judge when he says that the evidence 
of the witness Gobinda Acharja is through¬ 
out false. It is possible that he did 
on one occasion have some kind of inter¬ 
view with Babu Avadh Bihari. It is also 
possible that he told him on that occasion 
that Gauri Shanker was a relation of 
his, but, that he specified that relationship, 
is extremely improbable; that he said that 
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he was a “gotia” is still more improbable, 
for it was bis habit to talk of him 
always as his mother’s sister’s grandson. 
Bisbun Dutt’s evidence is no more con¬ 
vincing; for in the last line of it he says 
that he remembered that Gauri Shanker 
had shaved on the occasion of the death 
of Avadh Bihari’s wife after Gauri Shanker 
had reminded him of the fact. 

Mr. Pugh contends that he would have 
been able to prove his relationship had he 
been given a fair opportunity of doing so. 

So far as we can gather from the pro¬ 
ceedings in the Court, he had ample op¬ 
portunity of producing any evidence which 
might be of value to him, from Benares. 
The witnesses were cross e*amined at great 
length by Counsel brought from Patna. 
The hearing of the case lasted from the 
5th of July to the 25th and arguments 
were heard from the 26th to the 29th. 
Gauri Shanker was put upon notice that 
he was required to produce evidence of his 
locus standi on the 27th of June. It 
cannot be suggested that he had not ample 
time to produce all the evidence at his 
disposal. 

It is, however, farther contended that he 
should have been given an opportunity to 
get his commissions, which he had had 
issued to Jaipore, brought on the record. 
We cannot find from the order-sheet that 
Mr. Eardley Norton in arguing his case 
ever suggested that there should be an 
adjournment of the argument for the comple¬ 
tion of these commissions. The history of 
them is that the first commission was 
issued on the 10th of April 1913 and 
was leturned on the ground that the 
addresses given were not sufficient to 
identify the witnesses to be examined. 
An order was made for a second com¬ 
mission to issue on the 4th of June 1913. 
No steps seem to have been taken to issue 
that second commission. All that we can 
find with reference to it on the record is 
a reminder from the Jaipore Darbar that 
the addresses of the witnesses have not 
yet been received. We must presume that 
the evidence which it was possible to 
collect from Jaipore would not have been 
of any benefit to Gauri Shanker. We 
have no reason to believe that he has been 
prevented in any way frcrn producing all 


the evidence that would have been of use 
to him. Upon the evidence that he has 
produced he has failed to make out any 
case sufficient to rebut the conclusion 
arising from the documents filed by the 
executors. 

We come next to the claim of Sham 
Chand. One substantial consideration upon 
which he should be put to proof of his 
interest is his own attitude towards the 
proceeding. We have shown how flimsy was 
the claim of Gauri Shanker. Sham Chand 
preferred to let that claim take precedence 
over his own. He filed no objection until 
two months after Gauri Shanker’s objec¬ 
tion had been filed, and even then said that 
he was willing to stand aside in favour 
of Gauri Shanker and would only come 
into the contest after Gauri Shanker’s case 
had failed. 

A further consideration is that at the time 
when Avadh Bihari was a minor Brindaban 

was selected to be his guardian by the 
Court of Wards. The inference from that 
selection is that Gauri Shanker was his 
nearest male relative. A great deal of 
trouble has arisen out of a note book 
which is alleged to have been found among 
Avadh Bihari’s papers. In our view it 
adds but little, to the case and since it 
adds so little, it is not likely to have been 
a forgery. Sham Chand’s claim is based 
on the assertion that Avadh Bihari was 
the son of his mother’s sister Manki. Ibe. 
propounder contests this and asserts t a 
Avadh Bihari was the son of Brindaban s 
sister Phula Koer. The whole basis of the 
propounder’s claim that this note oo 
proves that Avadh Bihari was the son ot 
Phula Koer is that in a genealogical table 
on the second page a vertical line is 
drawn under the name of Phula Koer 
and under that vertical line appears tne 
name of Avadh Bihari. Bat in setting 
out the offspring of Avadh Bihari himself 
on the previous page we find the names of his 
two wives Durgadei and Gula wri ® n 
succession under his name and a ver ica 
drawn from Gulab’s name and un er 
line the names of the children of Avadh 
Bihari appear. These children were admittrf 
ly born of Durgadei and not of Gulab.■ 
body of the history there is a emudg 
which are visible the words Manki 
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before the name of Avadh Bihari as the 
son of Ram Chandra. These words “Manki se” 
were certainly an interpolation made after 
the rest of the history had been written. 
Whether the interpolation was made by 
Avadh Behari himself or by Brindaban or 
by Sham Chand, the fact remains that it is 
an interpolation and this fact makes the 
entry of very little value. As the learned 
Judge has pointed out, there is a very 
strong balance of probability that it was 
done by Sham Chand, but it must be admitted 
that the whole of the circumstances sur¬ 
rounding this tampering with the record 
would, even if it was brought home to 
Sham Chand, prove only that Sham Chand 
was an unscrupulous person, not that Avadh 
Bihari’s mother was Phula Koer. There 
is nothing in the bjok to indicate which 
of Ram Chandra’s wives was Avadh 
Bihari’s mother. We are satisfied that 
the family history contained in the note 
book wa3 a history prepared by Avadh 
Bihari himself and we accept it as sub¬ 
stantial evidence that Ram Chandra had two 
wives, Phula Koer and Manki Ko;r. The 
Question which of those two wives was 
Avadh Bihari s mother must be proved 
by other evidence. 

Now it is absolutely certain upon 
innumerable documents on the record that 
Brindaban was always called Avadh Bihari s 
uncle. It is practically certain that he 
was the brother of one of Rain Chandra’s 
wives. 

Sham Chand’s evidence has been devoted 
to a strenuous effort to prove that Ram 
Chandra had one wife only. That evidence, 
we have no hesitation in saying, is false. 
Seeing that he has been driven to make 
this case, we must presume that he was 
afraid of the result of admitting that 
Ram Chandra had two wives. If he had 
two wives and if Phula Roe*- was the 
second wife, it is infinitely more probable 
that Avadh Bihari was born of Phula 
Koer than of the elder wife. At the 
time of Avadh Bihari’s birth, it is admitted 
by Sham Chand’s witnesses that Ram Chandra 
was a lunatic. If hj had already a son 
whise mother was alive and of mature age, 
it is extreme ly unlikely that a second 
marriage would have been allowed. Even 
if there was no son, it is more than pro¬ 


bable that no marriage with Phula Koer 
would have been allowed until after 
Manki’s death, and on this point it is 
instructive to read the evidence of Gopi Koer 
the daughter of Makhan Kuar, the sister 
of Manki, as to the date of Manki Koer’s 
death. She says: I came to Chapra only 
once during Ram Chandra’s life”. 

Q. Where was Manki at that time? 

A. She was dead. 

Further on she says: V. What was 
your age when you saw Manki? 

A. Fight or nine years. I saw Manki at 
Chapra in the house of Chaudhuri. 

In re-examination she is asked: Q. You 
slid that when you came to Avadh Bihari 
Saran’s house after the birth of Avadh 
Bihari, Manki Koer was not alive and you 
again said that you met Manki Kuar for 
the first time at Chapra. When was it and 
how do you explain? 

A. When I saw Manki K«*er at 
Chapra, Avadh Bihari was in the womb. 

The evidence of this witness is valueless 
as proof that Avadh Bihari was the son 
of Manki and it is in some degree cor¬ 
roboration of the suggestion that Manki 
died before Phula Koer was married to 
Ram Chandra. 

Another point upon which the propounders 
are entitled to lay stress is that if we take 
the ages of these various ladies as given 
by the caveator’s witnesses, we find that 
it is extremely improbable that Manki could 
have been Avadh Bihari’s mother. Avadh 
Bihari was born, they say, in 1859. The 
evidence with which we are dealing was 
given in 1913 and taking the genealogical 
table put upon the record by the caveator 
and writing against the names given in 
it the ages given by the caveator’s witnesses, 
Sham Chand’s age 58, Gopi Kuar’s 53, 
Kishun’s 70, we get it that had she been 
alive in 1913 Makhan the mother of 
these three would have been at least 84 
years old. Manki was the eldest sister 
and the lowest age possible to be placed 
against her name is 85 years. She could 
not possibly, therefore, have been born 
before 182c>. It is almost impossible to 
believe that her first child should have 
been horn when she was 31 years of age 
and her husband had become a lunatic, 
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Great ridicule is poured by Mr. Pugh upon 
the propounded story that Phula Koer 
was brought - by her brother to the house 
of this lunatic and' married to him. Still 
greater ridicule must be poured upon the 
story that after 20 years of married life 
this lady Manki Koer should have submitted 
herself to the embraces of this horrible 
person Ram Chandra and borne of him a son. 

The oral evidence of Sham Chand that 
he is the mother’s sister’s son of Avadh 
Bihari consists of the evidence of his 
family, which as we have shown is in 
regard to the statement that Ram Chandra 
had one wife only, certainly false. The 
remaining evidence is merely that ShamChand 
wa9 a memeri bhai of Avadh Bihari. 
This without doubt is true. He was called 
memera bhai in every letter written between 
the parties. But whether that relationship 
was merely a step relationship or a true 
relationship it is certain that in common 
parlance they would be spoken of as 
cousins. 

Nowhere in the pleadings was it denied 
that Phula Koer was Brindaban’s sister. 
All that was denied was that Avadh Bihari 
was Phula’s son. Nevertheless an offer was 
made at the last moment to bring a somewhat 
disreputable Mukhtear and another witness 
to show that in a document executed for 
the sale by Brindaban of land in Chapra, 
Brindaban’s father’s name was given as 
Jiwan Ram. This was nobody’s case. The 
women who have been examined are agreed 
that Brindaban’s father’s name was Raiji 
Shukul. This in itself is sufficient to show 
that the evidence of the Mukhtear and 
the other witness as to Brindaban’s 
parentage is valueless. Tt cannot be as Mr. 
Pvikh suggests that Brindaban was the son 
of Jiwan Ram and was in fact Manki’s 
brother. Had that been so, he was the 
nearest bondhu of Avadh Bihari at the 
time of his decease and it is now the 
accepted rule of law that the nearest 
bandliu succeeds. A sister’s son is preferred 
ton mother’s sister’s son, [Gunesh Chwider 
Boy v. Nil Komul Roy (2)] and a maternal 
uncle is prefer! ed to the mother’s sister’s 
son [ Mohandas v. Krishnabai (3)1. But this 
was never Sham Chand’s case. Had it been 

(2) 22 W. R. 264. 

( 3 ) 5 B. 597; 3 Ind. Dec. (n. s.) 393. 


true it would certainly have been Brindaban’s 
case. Sham Chand stood or fell on his plea 
that Ram Chandra had one wife only and 
that Brindaban was not related to that 
wife and could, therefore, have no claim to 
the property. 

Definite evidence has been given for the 
propounders by two witnesses who are not 
connected with the family, and this evidence 
the learned Judge has accepted. He heard 
this evidence and we see no reason to 
disagree with him as to its value. It 
proves conclusively that Avadh Bihari 
was the son of Phula Koer and that Phula 
Koer was Brindaban’s sister. This evidence, 
as we have shown, is far more in accordance 
with the probabilities than is the evidence 
adduced by Sham Chand and we feel that 
if the burden of proof had been put in the 
lower Court upon the executors to prove 
that Brindaban was the heir to the estate 
at the time of Avadh Bihari’s death to the 
exclusion of Sham Chand, we should have 
had no hesitation in holding that the 
burden of proof had been supported and that, 
therefore, Sham Chand had no interest and 
could not protest against the Probate of 
the Will of the deceased. We are satis6ed 
that the learned Judge was right in 
investigating the question as fully as he has 
done in order to avoid a long and tedious 
obstruction to the Probate by parties who, 
it is now proved, have no interest in the 
estate. From the evidence, of Dhanukdhari 

one of Sham Chand’s cousins, it appears that 

the object of the Benares family was to 
force Brindaban to give them a share in 
Avadh Bihari’s property, and we have 
little doubt that their failure to induce him 
to forego his rights has resulted in this 

jealous obstruction. 

We hold that Gauri Shanker and Sham 
Chand were rightly denied the right to 
have the Will proved in their presence. 
The appeals are dismissed with costs. 

A weals dismissed. 
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CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2228 

of 1915. 

June 22, 1917. 

Present :—Mr. Jastice Fletcher and 
Mr. Justice Richardson. 

ABDUL AZIZ MANDAL and others— 
Defendants—Appellants 


versus 

BEHARI LAL BISWAS and others— 
Plaintiffs—Respondents. 

Putni Regulation (VIII of 1819), s. IP, subs. 
4 - Tenure-lioldet put in possession of putni, whether 
landlord—Limitation for recovery of arrears of rent 
by tenure-holder—Bengal Tenancy Act (Vlfl of 1885 ) 
Sch. Ill , Art. 2. 

A tenure-holder or dnr-patnidar who on deposit 
of the putni rent is put into possession of a putni 
under the provisions of section IP, sub-section 4 of 
Regulation VIII of 1819, occupies the position of a 
mortgagee put into possession of the mortgaged 
property under an English mortgage, and is a land- 
ord for the tune being of the defaulting putnidar's 
tenants within the meaning of the Bengal Tenancy 
Act. I herefore, he has a right to recover the unrealised 
rent that accrued due before ho was put into posses¬ 
sion and the period of limitation for his suit (o 
recover the arrears of rent is that provided for in 
the Bengal Tenancy Act, and not that under the 
Limitation Act. [p. 712, cols. 1 A 2.] 


Appeal against the decree of the Additional 

Subordinate Judge, Nadia, dated the 2nd 

June 1915, affirming that of the Munsif, 

Ranaghat, dated the 6th March 1914. 

. ^ ACTS of the case appear from the 
judgment. 


Bibu Jogendra A ath Mukherjee, for the 
Appellants.—The first point is whether the 
plaintiff, who by depositing the rent due 
from the superior landlord came into 
possession of the property, can sue for 
the rent of the period prior to his taking 
possession under section 13, subsection 
(4), of Regulation VIII 0 f 1819. My 
submission is that a rent-decree cannot 
be passed for the Asar kist as the plaint- 
iff came into possession only in Saravan. 
He was not the landlord when the Asar 
hist became due. Moreover his position is 
that of a mortgagee. See Arthur Henry 
Torbes v. Maharaj Bahadur Singh (1) There 
oannot be two persons having a claim 
for rent for the same period, the plaintiff 


(S 1, i? ^ G32 ; C 'V. N. 747 at p. 75. 

t W ’t N ‘ 397; 15 UT - 38 °; 12 A. L..1 
p 2 r ^ 41 ° 92G ' 1 L * VV * ‘659; 41 I, A. 91 

to L, L. J. 434 (P 0 I 


and the defaulting putmdar. The defaulting 
putmdar has undoubted claim to the rent 
that fell due before the plaintiff got 
possession. The next point is that the 
ordinary law of limitation, viz., Article 110 
of the Indian Limitation Act, will apply 
in this case and the special law of limi¬ 
tation, viz., Article 2 of Schedule III to the 
Bengal Tenancy Act, cannot apply. See 
Mohendra hath Kalamoree v. Ko/lash Chandra 
Bogra (2). Assumingthat the plaintiff could 
realise the rent of the Asar kist , still he 
oannot be regarded as a landlord within 
the Bengal Tenancy Act. ‘‘Landlord” is 
defined in the Act. It means a person 

immediately under whom a tenant holds_ 

here it cannot be said that the tenant- 
defendant held the land under the plaintiff, 
who is now in possession of the putni taluk 
by virtue of the statutory provision in 
Regulation VIM of 1819, section 13. 

Babu Tarakeswar Pal Chowdhury, for the 
Respondent, not called upon. 

JUDGMENT. 

Fletcher, J. —This is an appeal by the 
.defendants against a judgment of the 
learned Subordinate Judge of Nadia, dated 
the 2nd June 1915, affirming the decision 
of the Munsif of Ranaghat. The suit was 
brought for rent of four holdings. The 
plaintiff sued as the person entitled to a 
lien, he being put in possession of the 
property under the provisions of section 13, 
sub section (4), of Regulation VIII of 1S19. 
The suit was brought for the years 1316 
and 1317. A portion of the rent of 1316 
had accrued due prior to the date the 
mortgagee, the plaintiff, was put into 
possession. Out of the points that were 
raised in the lower Courts, only two points 
have been argued in this Court. The first 
point is whether the plaintiff can recover 
as a landlord within the meaning of the 
Bengal Tenancy Aot the kist of rent for 
1316, which accrued due before he was 
put into possession under the provisions 
of section 13, sub section f4), of Regulation 
VII l of 1819; and the second point is, 
does the period of limitation for recovery 
of rent provided for in the Bengal Tenancy 
Act apply to this case or is the plaintiff’s 
claim governed by the period provided for 

(2) 4 C. W. X, 80-, 
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by the Indian Limitation Act?” These 
are the only two points that are open on 
the present appeal. The other question 
as to whether the lien of the plaintiff 
bad been satisfied or not, which has been 
attempted to be argued with some force, 
is a matter which was not urged in 
the lower Courts and is not purely a 
question of law and partly depends on a 
consideration of other facts which have not 
been gone into. 

The first point for consideration is, ‘ what is 
the position of the person, the tenure-holder 
or the dur-putnida r , who pays the rent in 
order to save the putni from being brought to 
sale under the provisions of section 13, sub¬ 
section (4), of Regulation VIII of 1819?” 
The sub-section says that he should be con¬ 
sidered to have a lien and that that lien 
is to be in the same manner as if the 
loan had been made on a mortgage. That 
is the first provision. The second provision 
is that he is entitled to obtain immediate 
possession of the tenure of the defaulter 
in order to recover the amount so advanced 
from any profits belonging thereto. The , 
position is the same as that of a mort¬ 
gagee put into possession under an English 
mortgage, namely, where the mortgagee can 
enter into possession by virtue of his 
mortgage, collect and receive rents and 
grant receipts for the same. He is not 
treated as a simple mortgagee who has 
only the right to have the property brought 
to sale by a Court of Law for the satis¬ 
faction of his claim, but he is given the 
express right of a mortgagee in posses¬ 
sion and he has the right also to recover 
the amount so advanced from any profits 
belonging to the property. According to 
the Bengal Tenancy Act, a tenant has 
got to hold under the landlord. The 

question is, whether the tenant holds under 
the mortgagee in possession under section 
13, sub-section (4', of Regulation VIII of 
1819, that is, whether the mortgagee in 
possession is a landlord. 1 think clearly 
he is a landlord. He is the only person 
who having been put into possession can 
give the tenants receipts for rent. No 
other person, having regard to the terms 
of the section, can give the tenants a 
discharge and, therefore, I think, the person 
put into possession under sub-section (4) 
pf section 13 of Regulation VIII of 1819 


is a landlord within tie meaning of the 
Bengal Tcnairy Act. Then the question 
is, “does the sub-section vest in the person 
put into possession under the terms of it 
a right to recover the rent in arrears 
that has not been paid or realised?” I 
think it clearly dees. The words used 
are thet the person making the payment 
is to be put into possession in order to re¬ 
cover the amount frem an} profits belonging 
thereto. Rents due and unrealised must be 
profits belcngirg theieto and being such 
they pass by virtue of the subjection to the 
plaintiff. 

The next point is, as I have already stated, 
“is the mortgagee in possession a landlord?” 
I have renai ked above that there seems to 
he no doubt that he is. If he is a landlord, 
the provisions of the Bengal Tenancy Act, 
the land being agricultural land, apply and 
the landlord is entitled to the period of 
limitation mentioned in the Bengal Tenancy 
Act and not to the period mentioned in the 
Indian Limitation Act. It is quite clear in 
this case that the learned Judge of the 
lowf r Appellate Court on the points urged 
before him arrived at a correct conclusion. 
The present appeal, therefore, fails and must 
be dismissed with costs. 

Richardson, J.— I agree in the conclusion 
which has been arrived at by my learned brother 
and also in the leasons which he has assigned 
for that conclusion. I will only add that in 
Regular Appeal No. €6 of 1917 decided on 
the 14th June 1917, it was held by Mr. 
Justice Nalini Hanjan Chatterjea and my¬ 
self that a Receiver stood in the position of 
a lacdloid and a proprietor for the purpo: e 
of bringing a suit in ejectment against a 
tenure bolder under section 66 of the Bengal 
Tenancy Act. The point decided in that 
case resembles the point that arises in the 
present case. T he contention that the per¬ 
son who sutd in the one case for ejectment 
a id in the other for the rent was not 

entitled to sue in the capacity rf proprietor 

or landlord cannot, in my opinion, be sup¬ 
ported. 1 agree that the appeal must be 
dismissed with costs. 

• Appeal dismissed. 
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PATNA HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 52 ok 1917. 

July 3, 1917. 

Present :— Sir Edward Chamier, Kt., Chief 
Justice, Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
CHAIRMAN of GAYA MUNICIPALITY 

— Defenlant—Appellant 

versus 

SHAM LAL GUPTA—Plaintiff— 

Respondent. 

Bengal Municipal Act (III of 1884J, 237, 238, 

240 —“Erect or re-erect a building ”, meaning of — 
Pulling down and again putting up balcony , whether 
constitutes re-erection. 

The words “erect or re-erect” in section 240 of the 
Bengal Municipal Act do not necessarily mean build 
or re-build an entire house from its foundation. The 
question whether there has been an erection or re¬ 
erection depends upon the circumstances of each 
case. It is a question of degree. [ p. 719, col. 1.] 

Pulling down and then putting up the whole of a 
balcony is not a re-erection within the meaning of 
section 240 of the Bengal Municipality Act. ■ p. 718, 
col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Atkinson, in Second Appeal 
No. 573 of 1917, dated the 22nd February 
1917, reversing a decision of the District 
Judge, dated the 17th April 1916, confirming 
that of the Subordinate Judge, Gaya, dated 
the 14th July 1916. 

FACTS of the case appear from the 
following judgment of 

Atkinson, J.—This second appeal comes 
before me from the decision of the District, 
Judge of Gaya, reversing the decree passed 
by the Munsif in this action in favour of 
the plaintiff. The action was brought by 
the plaintiff, claiming a declaration against 
the Municipality of Gaya to the effect that he 
wa9 entitled to repair the walls and roof of 
his house without obtaining the sanction or 
permission of the Municipality thereto and 
that the threats, asserted by the Munici¬ 
pality, that they would remove the new roof 
put upon the house, and the walls repaired, 
and the new verandah constructed by way 
of substitution, were in violation of the 
plaintiff’s legal rights; and that consequently 
the plaintiff claimed that he was entitled to 
an injunction against the Municipality. The 
plaintiff’s house is No. 108 of Ward I 
situated in the town of Gaya. It is a one¬ 
storied house in which the plaintiff resides. 
Fronting the street or Municipal lane the 
house has two balconies in the lower storey 


and one on the same evel as the roof, and the 
house itself is built on a plinth ereoted on the 
high road. The plaintiff desired to repair 
the existing walls of his house and the roof, 
which had become dilapidated by age or 
time. Accordingly, thinking that it was 
necessary to obtain the sanction or permis¬ 
sion of the Municipality to the repairs, which 
the plaintiff contemplated carrying out, he 
applied on the 17th of June 1913 to the 
Municipality for leave to carry out the 
necessary repairs to the walls and roof of his 
house. The Municipal Officer inspected the 
plaintiff’s house and reported that the 
“applicant might he allowed to repair the 
wall and roof which had broken to the 
interior compound of the house.” This is 
by no means a clear or intelligible order; 
hut anyhow it purports to recommend 
sanction being given by the Municipality to 
the plaintiff’s repairing the walls and roof 
of his house. 

The plaintiff proceeded to carry out th 
work and executed the necessary repairs. 

On the 10th December 1913, however, two 
notices were served by the Municipality 
upon (he plaintiff; one requiring the demoli¬ 
tion of the new roof and the other the 
removal of the new balconies, which had 
been substituted for the old balconies which 
had become decayed and rotten. In the 
course of repairing the roof it was discovered 
that it would he necessary to change or 
alter the verandah on the top storey because 
the support for the roof also formed the 
support for the verandah; and these supports 
have become rotten by age. Accordingly 
the two notices were served upon the plaintiff 
by the defendants complaining of the erection 
of the building, viz., the roof and the 
verandah without their sanction; and calling 
upon the plaintiff to refrain from proceeding 
further with the repairs to his house and 
asking him to remove the erection so put up. 
A second notice was served stating that in 
the event of the plaintiff’s failure to remove 
the construction complained of by the 
Municipality, they themselves would take 
steps to remove the same at their own 
expense; and the plaintiff would in such 
event he liable to criminal prosecution under 
four different sections of the Bengal 
Municipal Act. I be plaintiff failed to 
comply with the terms of these nolieos, anr] 
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was then proceeded against criminally by the 
Municipal authority for failing to comply with 
the requirements of these notices, but the 
Municipal authority were unsuccessful in 
obtaining a conviction against the plaintiff. 
The plaintiff had previously filed a petition 
of objection in response to the two 
notices, dated the 10th December 1913, 
but notwithstanding his petition of objection 
the prosecution was instituted, and proceeded 
with and after the prosecution had failed, 
the petitioner’s, i.e., the plaintiff’s objection, 
filed under section 242A of the Bengal 
Municipal Act, was taken up for adjudicition 
by the Vice-Chairman of the Municipal 
Board, at whose direction the plaintiff was 
asked to appear before him by a professional 
adviser. The matter arising on the plaintiff’s 
petition of objection came on for hearing before 
the Vice-Chairman alone, in the presence 
of the plaintiff and his legal adviser: and an 
order was made by the Vice-Chairman alone 
requiring the removal of the verandah and 
the roof which the plaintiff had erected. As 
far as I can discover from the record, it 
appears that this order upon the plaintiffs 
petition of objection against the notices, 
dated the 10th December 1913, was made 
by the \ ice-Chairman alone who purported 
to act under section 242 A of the Municipal 
Act (III of 1884). In my opinion the order 
made by the Vice-Chairman under that 
section was without jurisdiction. Section 
2r2A expressly provides that an Appellate 
Court shall be formed consisting of at least 
three Commissioners to pass orders under 
that section; and that they and they alone 
should adjudicate upon any petition of 
objection which might come before them 
under that section. As far as I can see on 
the record, having regard to the notice, dated 
the 9th of July 1914, served upon the plaint¬ 
iff, the \ ice-Chairman acted alone, under 
section 242A of the Bengal Municipal Act, 
and made an order which he had no jurisdic¬ 
tion whatsoever to make and so far as that 
order is concerned, it is, in ny opinion, a 
nullity; and the plaintiff is entitled to a 
declaration that the order is null and void; 
and the plaintiff is, in my opinion in no way 
bound by that order, which is illegal in 
point of law. However, it is not on this 
ground alone that the argument before me 
mainly proceeded. The main argument in 


support of the contention that the plaintiff 
was entitled to the relief he seeks in this 
action has been, that there was no necessity 
in point of law for the plaintiff to obtain the 
sanction or permission of the Municipality 
to execute mere repairs to the existing walls 
of his house or to the replacement of a new 
roof and verandah thereon and thereto. Mr. 
Akbari, who appears on behalf of the Gaya 
Municipality, admits that this case is one to 
which section 237 of the Bengal Municipal 
Act is applicable and that section 240 has 
no application whatsoever. He furfher 
argues that the definition which section 240 
purports to give of the word “erect” and 
re erect” has no applicition to~these words 
as used in section 237. 1 agree with that 

argument; and think that the words “erect” 
and re-erect” in the wider and more 
extensive sense in which they are used in 
section 240 have no application to this case, 
nor can the provisions of section 240 be 
applied in construing section 237. Section 
237 deals with the case of a person who 
erects or re erects” a new house. 

Mr. Akbari contended before me that the 
word to erect meant to build a new house and 
that the words to re erect meant to rebuild 
the whole or a part of a house; and that 
thus no person is entitled to effect any 
repairs to any wall, roof, verandah or any 
other portion of his house without first 
obtaining the permission or sanction of the 
Municipality. In my opinion, that argument 
is disposed of by the express terms of 
section 23 7 itself. To yield to such an 
argument would, in my opinion, be to 
violate the language and meaning of section 
237 and be in opposition to a long line of 
authority. It would be a monstrous thing 
to hold that in the matter of every repair 
to a wall, roof or verandah of a man’s house, 
however small, such person should have to 
go to the Municipality for sanction.' The 
Munsif finds in this case that what the 
plaintiff did was no more than to repair a 
portion of a wall together with the roof, which 
was essentially rotten and had to be repaired 
in toto ; and as I have pointed out, because 
the supports of the roof also formed the 
supports of rhe verandah, therefore, a new 
verandah had also to be re-constructed or 
substituted or re-placed for the old one. These 
are the facts ' which have been found by 
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the learned Munsif and which have not 
been challenged by the learned District 
Judge in any way whatsoever; and, therefore, 
I take it that they are beyond controversy. 
I fail to see how a mere re-placement or 
substitution of repair of the kind in question 
lo a portion of a wall, roof and verandah 
can come under the category of an erection 
or re-erection of a building as defined by 
section 237 of the Bengal Municipal Act. 
The words “erect” and “re-erect” mean, in 
my opinion, to build and re-build an entire 
house from its foundation; and do not mean, 
nor are they intended to apply to, repairs 
such as have been effected by the plaintiff 
to his house in this case. I can well under¬ 
stand giving a Municipality power to prevent 
encroachment upon a public lane or road¬ 
way in building or re-building with a view 
to ensure proper ventilation and affording 
facilities for public traffic and removal of 
sewage-matter and so forth. But I can see 
nothing in section 237 of the Municipal 
Act which would justify the Municipality 
in claiming to have the right tc prevent a 
person from repairing any portion of his 
house. The learned District Judge has dealt 
with this case in a very summary way; 
and he does not appear to have considered 
the actual facts of the case. He lays 
stress upon the fact that an application 
was made by the plaintiff for leave to 
repair the wall, roof and ceilings of his 
house and permission to do this only was 
accorded to the plaintiff. The learned Judge 
then says that, therefore, as the verandah 
was not included within the terms of the 
plaintiff’s application the repairs to or 
reconstruction of the verandah must be 
deemed to have been in violation of the 
sanction given and, therefore, the defendants 
were right and justified in demanding the 
demolition of the verandah and in issuing the 
notices they did; because the plaintiff had 
not obtained the sanction or permission of 
the defendants to the erection of the verandah. 
In my opinion, the learned Judge is quite 
wrong in interpreting the section so as to 
make a verandah a house. In my opinion a 
verandah is not a house, and 1 cannot under¬ 
stand why the plaintiff should not be 
entitled to repair a part of his house, whether 
it be a wall; a roof or a verandah. The 
learned Judge never considered at all 
whether the permission of the Municipality 


was necessary to effect a repair to an 
existing house. As I have said the definition 
of the words erect or re-erect given under 
section 240 has no application to tie- 
words as used in section 237. The law has 
received judicial consideration in several 
cases of which it will be sufficient to name 
one or two. In the case of Emperor 
v. Mathura Prasad (1), Prinsepand Stephen, 
JJ., had to consider a point similar to that 
in the present case. Their Lordships say: 

The act condemned is the commencement 
of a second storey without permission. 
\\ r e...find no necessity for such permission. 
The building regulations, section 236 et seq. 
relate to building or re-building a house. 
The previous sections relating to alterations 
of a house contemplate obstruction or 
encroachments on roads. This is not the 
ground of objection. We do not, therefore, 
see how the case comes under section 273.” 
Accordingly they set aside the order in 
that case. To the same effect is the 
decision given under Statute, similar to the 
Bengal Municipal Act, in Bombay in 
Krishnaji Ear ay an Pokshe v. Municipality oj 
Tasagaon (2). I think some assistance may 
also be derived from the decision in 
Eshan Chnnder M if ter v. Banku Behari Pal 
(3). No doubt that was a decision on the 
words contained in section 204, which are 
not strictly speaking applicable to the 
construction of section 237 but, nevertheless, 
it does afford assistance in arriving at 
the conclusion that the section only con¬ 
templates the building and re-building of 
new houses and not repairs. In the case of 
Kamta ~Sath v. Municipal Board of Allah - 
ahmt (4), Justice Knox considers the law 
that is applicable in a case like the present 
one, and although the facts of that case are 
distinguishable from those of the present 
case the judgment is nevertheless interesting. 
The learned Judge observed that if the 
Legislature intended to put upon the section 
the construction which Mr. Akbari seeks 
to put upon section 237 in this oase, it would 
have to distinctly express its intention. The 


(J) 29 C. 491 at p. 493. 

(2) 18 B. 547; 9 Tnd. Doc. (x. s.) 874. 

(3) 25 C. 160; 1 0. \\ r . V GOO; 13 hid. Dec. (x. s.) 
09. 

( 4 ) 2.8 A.’ 199; 2 A. L 1 070; A. W. \. (1905) 252; 
! Cr. L. ,T. 793. 
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learned Judge says, ‘‘If the law intended to 
restrict the rights of the Municipal citizens 
of Allahabad in this manner its intention 
should have been plainly manifested and 
put beyond reasonable doubt.” In this 
particular case I am satisfied (hat the 
plaintiff did not do anything which would 
amount to erecting or re-erecting a house 
within the meaning of section 237 and that 
consequently no permission or sanction by the 
Municipality was necessary to justify what 
the plaintiff, in fact did, namely, to repair a 
portion of the wall, ro- f and verandah of 
his house. Hence the Municipality had no 
power to order the removal of the said 
portions of the house so repaired and, 
therefore, the plaintiff was not and is not 
bound by the order of the Vice-Chairman 
which is a nulityin point of law. Accordingly, 
the plaintiff is entitled to the reliefs he 
seeks, t ?‘z., a declaration that no permission 
orsanotion of the Municipality was necessary, 
for the repairs effected by him to the wall, 
roof and verandah of his house, No. 1 08 
of Ward I in Gaya Municipality, and that 
consequently the Municipality had no power 
to direct him to remove the said wall, roof 
and verandah. I do not consider that it is 
necessary to grant an injunction against the 
Municipality, inasmuch as 1 feel sure that 
the Municipality will not, having regard 
to my observations above as to what the law 
is, further harass the plaintiff by any more 
notices. 

Accordingly I will allow this appeal and 
set aside the order uf the learned District 
Judge. I allow the plaintiff his costs in this 
Court, in the lower Appellate Court and in the 
Court of the Munsif. 

Mr. Sultan Ahmad (with him Messrs. 
Akhari and Khurshaul Hasnr.in ), for the 
Appellants.—The piincipal point in the case 
is what is the meaning of ‘ erection” and 
“re-erection” within the meaning of the Bengal 
Municipal Act. 1 submit that the defini¬ 
tion given in section 240 of the Act is 
not exhaustive as the word ’‘include ' 1 
clearly shows. Your Lordships will take 
into consideration the spirit and scope of 
the entire Act in order to arrive at the 
correct meaning. I submit with great respect 
that the opinion of Mr. Justice Atkinson 
as expressed in the judgment under appeal 
thftt “erect” and ‘ re-erect” mean to 


build and rebuild an entire house from its 
foundation does not wholly express the 
meaning of the two words. His Lordship 
has relied upon Emperor v. Mathura Prasad 
(l) which 1 submit is an incorrect decision. 
I submit re-building a part of a house is 
also “ re-erecting ” it within the meaning of 
the Bengal Municipal Act. 

[Chamier, C. J. —Is “repair” defined in 
the Act ?] 

No. In this case the finding is that some 
of the walls were taken down and re-built. 
A balcony (chhojja) was taken down and 
an entirely new one erected. I submit that 
it was clearly re erecting ” and as it was 
not covered by the permission granted by 
the Municipality, the Municipality were 
perfectly competent to issue the notices they 
have issued. I suhmit that the correct view 
is that expressed by Jwala Prasad, J., in 
BnUe > Lall v. Empero * (5). I submit further 
that Mr. Justice Atkinson’s view, that the 
Vioe-Chairman’s order dismissing the 
respondent's objection to the notice* issued 
by the Municipality was ultr / vires inasmuch 
as the Vice-Chairman did not comply with 
the provisions of section 242A, is not 
a sound one. His Lordship does not seem 
to.have considered the provision of section 176 
of the Act. 

Mr. Harnandaa Lall Nandkeolyar (with him 
Messrs K. N. Prasad and Bahu EGilaspati) f 
for the Respondent. — I submit on the 
authority of decisions of the different High 
Courts of India that so long as I build on 
the old foundations and keep to the old 
dimensions, I do not “erect” or “re erect” 
within the meaning of the Bengal Municipal 
Act. Krishnaji Narayan P ok she v. Munici¬ 
pal ty (f Tasagaon (2). • unicipal Council , 

Tanj'rre v. Visvanatha Ban ( >’, Mohahir Das v. 
Gaya Municipality (7), Kala Givtndv. Munici¬ 
pality of Thana (8). Your Lordships will 
not put an interpretation on section 240 of 
the Act so as tn restiict the natural right 
of a private citizen which is not expressly 
taken away by ihe Legislature. Refers to 
remarks of Knox, J., in Kamta Rath v. Muni¬ 
cipal Board if Allahabad (4). The word 

(5 1 38 Iml. Cas ?05 ; 18 Cr 1, J. 273. 

(•*> 21 M. 4; 7 M. L L 27 «; 7 Ind. Dec. (x. s.) 359. 

(7) 26 Tnd Cas 6-51: 16 Cr. L. J. 59. 

(8) 23 B. 248; 12 Ind. Dec. (x. s ) 164. 



Vo\. XLl] 


INDIAN OASiSS. 



CHAIRMAN OF GAYA MUNICIPALIlY V . SHAM LAL GUPTA. 


repair has not been defined in the Act. You 
cannot read the ordinary meaning of the re¬ 
pair into re-erect” and ‘erect.” [submit that 
the preamble and the scope of the Act clearly 
show that the Bengal Municipal Act is not to 
have any retrospective effect. Old buildings 
are recognised as vested rights, and no inter¬ 
ference with them can be permitted. Our 
house is admitteily an old building as 
having existed from '‘time beyond 

ordinary human memory.” It is only the 

construction of new buildings that come 
within the purview of the Act. I submit we 
were °nly repairing our house, inasmuch as it 
has been found by the Courts below that 
we have not changed the foundations or the 
dimensions in the least. We were, therefore, 
only exercising a right which the Legis¬ 
lature recognises as being vested in us. The 
Municipality, theiefore, hai no jurisdiction to 

interfere. EsKan Chun'ler .1 litter v.Banku Benari 
Pal (3). 

As regards the order of the Vice-Chairman 

dismissing my objection to the Municipal 

notices issued against mo I submit it was 
clearly ultra tires. 


[Chamiek, C. J.—Bat this point is not 
material to the case before us]. 

lhe Municipality was proceeding against 
me under section 238 and it is clear that 
my remedy lies only under section 242A. 

Mr. button ALrncul heard in re pi}'. 


JUDGMENT. 

Cum ier, C. J.—The respondent in this 
case applied to the Municipality of Gaya 
on July j7th, 1DI-d, under section 235 of 
the Bengal Municipal Act, III of 1881, 
for permission to repair certain walls and 
roofs and on August 28th, 1913, permission 
was given to him to do so. The Munici¬ 
pality it appears subsequently discovered 
that the lespondent had cirried out work 
which in their opinion amounted to more 
than repairs, in fact amounted to the 
erection or re erection of a house within 
the meaning of the Act. Accordingly on 
December 10th, 1913, they issued a notice 
to the respondent under section 238, sub¬ 
section (l), requiring him to remove what 
he had built, including in particular a 
alcoriy, and on the same day they served 
a notice upon him under section 204 of 
the Act with special reference to the 
balcony, rhs respondent filed objections 


which were dismissed by the Vice-Chairman 
on July 3i\l, 1911. He was also prosecut¬ 
ed under section 27,3 of the Act, but with 
that we liava nothing to do in the present 
case. 

In the present suit the respondent claimed 
various reliefs all of which relate to the 
balcony. He claimed no relief in respect 
of the notice issued under section 238, 

sub-section (l). But it is conceded that 
it is unnecessary for us to consider the 
exact reliefs claimed by the respondent or 
the exact reliefs which he has obtained, 
as the object of this appeal is to obtain 
a decision of this Court as to the meaning 
of the words ‘erect or re-erect” in the Act. 
The respondent’s house appears to be a 
two storied building. Projecting from the 
upper storey is a blacony or chh a ja which 
runs along a considerable part of the 

front of the house. The Munsif who 
inspected the house describes the work 
which was carried out by the respondent 
as follow-: UpDii the evidence on the 

record and from a local inspection of 
the disputed balconies or balcony, 

I aru led to the conclusion that the pre¬ 
sent balconies which are nothing but 

projecting parts of the old roofs of the 
house of the plaintiff are not new con¬ 
structions out and-out, bat are re-constructions 
of the old balconies which have been attached 
to the house from time out of mind. I 
find that the roofs and the walls of the 
exterior part of the house having become 
old and out of repair, the plaintiff got 
permission fiom the Municipality to repair 
t‘»e same and that during repairs the old 
roofs including the balconies and some of the 
walls had to be replaced by the present ones, 
which have been re-constructed on th« old site 
without changing their dimensions in the 
least. So I hold that the present balconies 
are nothing but the thoroughly repaired pro¬ 
jecting portions of the old roofs of the 
house and that the said repairs are covered 
by> and have been done with the permission 
of, the Municipality”. 

Section 237 of the Bengal Municipal 
Act provides that every person who intends 
to erect or re-erect any house not being a 
hut shall give notice in writing of his 
intention to the Commissioners.Section 

238 of the same Act provides that, should 
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any person commence to erect or re-erect 
such house, not being a hut, without giving 
notice or without submitting plans and 
specifications or without waiting for the 
orders of the Commissioners or in contraven¬ 
tion of any legal orders of the Com¬ 
missioners, the Commissioners may, by notice 
to be delivered within 15 days, require 
the building to be altered or demolished 
as they may deem necessary. The words 
‘‘erect or re-erect any house, not being a 
hut'’ used in sections 238 and 239 are 
declared by section 240 of the Act to 
include (a) any material alteration or 

enlargement of any building and (5) such 
alteration of the internal arrangements of 
a house as effect an alteration of its 
drainage or sanitary arrangements or affect 
its stability”, and the word “house” is 
defined in section 6 of the Act as including 
“any hut, shop, warehouse or building”. 
The decision of the Munsif in the case has 
already been indicated. There was an 
appeal fo the District Judge, who set aside 
the judgment of the Munsif and dismissed 
the suit. The learned District Judge was 
of opinion that the case came within 

section 238 of the Bengal Municipal Act. 
There was a further appeal to this Court 
which was heard by Mr. Justice Atkinson. 
That learned Judge was of opinion that 
the words ‘‘erect and re-erect” as used 
in the Act mean to build or re-build 
an entire house from its foundation, and 
he was also of opinion that what had 
been done in the present case amounted 
to no more than repairs. Accordingly he 
allowed the appeal, set aside the order of 
the District Judge and made a certain 
declaration in favour of the present re¬ 
spondent. He appears to have given the 
respondent a relief which is not claimed 
in the plaint, but no objection has been 
taken to this by the appellant. Several 
cases have been cited by Counsel on both 
sides. The first case to which I propose 
to refer is that of Emperor v. Mathura 
Prasad ( 1). In that case the accused was 
the owner of a single storied building. 
He added a second storey to his house 
without the permission of the Municipality 
and was convicted by a Magistrate under 
section 273 of the Bengal Municipal 
Act, 1884. The case was referred to the 
Calcutta High Court. The learned Judges 


who disposed of the case seem to have 
been of opinion that the accused was 
entitled to add a second storey to his 
house without taking the permission of 
the Municipality. As at present advised 
I arn not (prepared to accept this decision 
as correct. The addition of a second storey 
to a house appears to me to be at least 
a material alteration or enlargement of 
the house within the meaning of section 
240 of the Act. In the case of Mohabir 
Das v. Gaya Municipality (7 ) two learned 
Judges of the Calcutta High Court held 
that the building of a new and additional 
masonry wall by which the courtyard 
of a temple had been materially enlarged was 
the erecting of a house within the meaning 
of section 238 of the Act. They observed 
that house had been defined as including 
any building and they were of opinion that 
they ought net to construe the word build¬ 
ing otherwise than in its ordinary sense 
and as including erections, structures and 
buildings such as masonry walls. In that 
case, as the judgment clearly shews, what was 
erected was a new wall where no wall had 
previously existed. In Baldeo Lall v. Emperor 
(o) one of the members of this Bench 
held that the re-erection of the whole 
front of a house amounted to a re-erection 
of a house within the meaning of the Act 
and we were asked to hold that that decision 


-overed the present case. It appears to me 
hat the question whether there has been 
m erection or re-erection of a house within 
he meaning of the Act depends upon the 
urcumstances of the case. As I understand 
•he finding of the Munsif which was accepted 
3 y the District Judge, no new structure was 
jrected by the respondent. He intended to 
•epair the upper storey or the roof of his 
louse and in the course of making the re¬ 
pairs he found it necessary to renew some 
if the walls or parts of the walls of the 
ipper storey and also to renew some oi toe 
.voodwork of the balcony. In order to do 
;his he had to pull down and put U P again 
;he whole balcony. In my opinion he did 
iot erect or re-erect his house within th 
meaning of section 240. He carried 
;horough repairs. Nor am I ab e 
,hat there was within the meaning s . ]d _ 
;ion 240 any material alteration of ^ ^ 
ng. These words do not appear 
•efer to the case of a balcony or wall being 
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replaced by another of exactly the same 
dimensions and on the same site. It is clear 
also from the findings of the Munsif and 
accepted by the District Judge that there 
was no enlargement of the buildings. In 
ordinary parlance the respondent cannot be 
said to have erected or re-erected a house. 
It was suggested that section 240 did not 
apply to this case at all, because that sec¬ 
tion defines the expression “erect or re-erect 
any house, not being a hut” only for the 
purposes of the two last preceding sections. 
The circumstance that section 210 does not 
refer to section 237, the section under which 
notice has to be given to the Commissioners, 
does not appear to me to affect the case.’ 
The section which entitles the Commissioners 
to require a person to remove a building 
is section 238 and section 240 does apply 
ti that section. 

There is one matter to which I think I 
ought to refer, although it is unnecessary for 
the disposal of this appeal. In the course 
of his judgment Mr. Justice Atkinson ex- 
pressed the opinion that the plaintiff in this 
case was entitled to a declaration that the 
order, passed by the Vice-Chairman dismiss- 
mg his objections was null and void. The 
learned Judge refers to section 2A2A, but that 
section relates only to an appeal. His 
attention was probably not called to section 
176 of the Act, which distinctly provides that 
except as provided in section 177, such ob¬ 
jections shall be heard and disposed of by 
the Chairman or Vice-Chairman. It ap¬ 
pears, therefore, that there was no irregulari¬ 
ty in the action taken by the Vice-Chair- 
man.. I am not prepared to endorse the 
opinion expressed by the learned Judge that 
the words erect and re-erect” mean build 
and re-build an entire house from its found¬ 
ation. The question whether there has been 
an erection or re-erection depends upon the 
circumstances of the case. It is a question 
of degree. A man may pull down the whole 
of his house except a few walls, but no one 
would think of holding that there had not been 
a re-erection merely because a few feet of 
the old walls were used in the new building. 

On the facts as found in the present case 
l am of opinion that there was no erec¬ 
tion or re erection of the house within the 
meaning of the Act and I would, therefore, 
dismiss this appeal with costs. 

Chapman, J.—I agree. 
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J'vala Prasad, J.—1 have discussed’ the law 
ou the subject in the case of Baldeo Lull 
v. Emperor (o). [ n that case the entire 
frontage of the house had fallen down and 
was reconstructed. There was thus a “re- 
erection of the house under section 240 
of the Bengal Municipal Act. I n the 
present case it has been found as a fact 

and thaT e t,' Va3 "° “ eW ^“reconstructed 

and that there was no erection” or “re- 
erection Whether there has been an “erec- 
t.o.i or re-erection” of a house within the 
meaning of section 240 of the Act depends 
upon the circumstances of each eas e P I 
have shown in my judgment in the case re 
ferred to above that the case of E,upeZ 

and l tr ? Sad (1) W *- S Wro,lgly Voided 
and I adhere to my view then taken. 

*1 ppea l iUs in Used. 


MADRAS HIGH COURT 
Second Civil Appeal No. 78 of 1916 
„ May J, 1917. 

Present: -Mr. Justics Sadasiva Aiyar and 

*'*r. Justice Bake well 

VAIGUNTATHAMMAL and another — 

Defendants Nos. 3 and 4__ 
Appellants 

vc rs h s 

\ ALLIAMMAI AMMAL and another— 

i LAINTIFF AND DEFENDANT No. 2_ 

.. n , Respondents. 

Cue 1 rocohire Code (Act V <>/ Jotm) n in 

?• 1X > ' • of Court to direct par ti/t ' ] ’ 

1,1 person Failure to appear effect JlvV m '‘“' 
cecdimjs. ** ’ i °J-h\ parte pro- 

Under Order III rule I ..f ti., r i ,. 

m person, and on his failure , , 1 ^ ‘ippear 

declared ex parte under Order 1 X ru/c I*'of \ 1 Y 

may '* preseilt in [P- 7U, 

Sntu v. Hanoi,mtrao. 23 L> 31S- 1 9 i,.i n / 

211, dissented from. ’ lmI - Uec * (*• «•) 

Appeal against the decree of the Court 
of the Subordinate Judge, Tuticorin, in 
Appeal Suit .No. 44 of 1915, prefe ’ rr ^ 

against that of the Court "of he 
Temporary Additional Distriet Munsif 

pacts’ T, 0rlg ; nul S, ' ;t No - 37 uf 1914. ’ 

t ACT S — The plaintiff brought a suit for 
a declaration 0 f her right to the plaint 
property and for possession of the same 
by dividing it by metes and bounds toge- 




INDIAN OAtt&S. 


vaiguntathammal v. valliammai ammal. 


[4917 


ther with future profits. Her case was that 

she had got a moiety of the plaint property 
from her mother as atridhanam , that she 
had been enjoying it jointly with defendants, 
and that she found it inconvenient to so 
enjoy it any longer. The 1st defendant 
disci limed all interest in the property. 
The 2nd defendant contended that a portion 
had been given avayto another, that the 
remaining property belonged to her, de¬ 
fen lants Nos. 3 and 4 and to plaintiff in equal 
moieties. On loth August 1914 the District 
Munsif directed the plaintiff and defendants 
Nos. 3 ard 4 to appear in pprson at the 
next hearing, i.e. t on 29oh August 1914. On 
that day the plaintiff appeared but the 
defendants Nos. 3 and 4 did not, but it was 
represented that the 4th defenimt had 
been recently delivered of a child. There 
was no reason assigned for the non-ap¬ 
pearance of the 3rd defendant. The Munsif 
told the defendants’ Vakil that he would 
grant a month’s time provided both defendants 
undertook to be present in person then, 
liut the Vakil told him that whatever 
time was granted, the defendants were deter¬ 
mined not to appear and that, therefore, 
.there was no need for granting any time 
for their appearance. The defendants Nos. 3 
and 4 not being persons exempted from 
appearing in Court and no reason having 
been assigned why they could not appear, 
the Alun9if declared them ex parte and 
decreed the plaintiff’s suit in toto . On 
appeal, it was held that as the parties 
had wilfully disobeyed the direction of 
the Court, and insisted on maintaining 
that attitude, the District Munsif had no 
other course open but to proceed with the 
case under Order XVII, rule 3, Civil 
Procedure Code, and that in so doing, 
therefore, he did not exercise his discretion 
illegally. The appeal was dismissed. The 
defendants Nos. 3 and 4 thereupon preferred 
this second appeal to the High Court. 

Mr. K. Li. Gurubwami Aiy r (with him 
Mr. A. Subbarn ma Aiyar ), for the Appel¬ 
lants.— The defendants Nos. 3 and 4 could 
have been directed to appear in person onlj r 
to give evidence. Therefore, Order XVII, 
rule 3, Civil Procedure Code, directly 
applies and it provides that on the 
failure of the party to appear the Court 
may proceed to decide the suit forthwith. 


Therefore, the District Munsif had no 
jurisdiction to declare them <?j parte. 

Mr. T. R. Venkatarama Sastriar t for the 
Respondent.—Order IX, rule 12, Civil 
Procedure Code, directly applies and 
whenever a defendant directed to appear 
in person fails to do so, the Court has 

the power under this rale to declare 
him ex parte. 

[Bakewell, J., pointed ont that the Court 
had jurisdiction under Order III, rule 1, 
Civil Procedure Code, to direct the personal 

appearance of any party for any purpose 
whatsoever.] 

Salu v. Hannunl rao (1) is no longer 
law in view of the deliberate deletion 
from Order IX, rule 12, Civil Prooed ure 
Code, of the words Under tli 9 provisions 
of section 6b or 436”, which appeared in the 
corresponding section 107 of the old Code. 

JUDGMENT. 

S-iDasiYA Aiyar, J —Defendants Nos. 3 
and 4 are the appellants in the second 
appeal. After the issues were settled, 
which was on the 27th June 1913, the 
District Munsif on the 15th August 1914 
directed the defendants Nos. 3 and 4 to 
make their appearance in person on the 
29th August 1914, to which date the hearing 
was adjourned. On the said 29th August 
1914, defendants Nos. 3 and 4 failed to 
appear and represented through their Vakil 
that they would refuse to appear even if 
they were granted time. The learned 
Munsif thereupon, on the 29th August 19.4, 
declared them ex parte and decided the suit, 
on the evidence of the plaintiff’s husband, in 
plaintiff’s favour. The Subordinate Judge, 
on appeal, confirmed this decree. Hence 
this second appeal. 

It is to be regretted that the District 
Munsif did not mention the provision of law 
under which he acted in calling upon 
defendants Nos. 3 and 4 to appear in person, 
nor the provision of Jaw under which, on 
their failure to do so, he declared them 
ex parte. The learned Subordinate Judge 
has also failed to state the provision of law 
under which, according to him, the Munsif 
acted in calling upon defendants Nos. 3 and 
4 to appear in person, though be considered 

(J) 23 B. 318; 12 lad. Dec. (n. s.) 211. 
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that the decree ex parte was granted under with in detail, there being nothing in them. 
Order AV IT, rule 3, Civil Procedure Code. I would, therefore, dismiss this second 
I do not see how Order XVII, rule 3, has appeal with costs. 

any application to the circumstances of this Bakbwsll, J. —A party is bound to attend 
case. As my learned brother pointed out the Court whenever so required, and 

during the course of the argument, I think although ordinarily he may fulfil this obliga- 
the direction to defendants Nos. 3 and 4 to tion by means of an agent, if the Court so 
appear in person must be deemed to have directs, he is bound to attend in person 

been made under Order III, rule 1, Civil (Order III, rule 1, Civil Procedure Code). 

Procedure Code. That rule empowers the If the evidence of the party is required, a 
Court to make an order that any appear- summons can be issued in the same manner 
»nce required or authorised by law to be as to a stranger to the suit; bat when the 
made by a party shall be made by the party parties are before the Court either 
in person.” Now, the appearance for 29th personally or by their Pleader, it is 

August 1914 was one which was authorised competent for the Court to direct them orally 
by law to b9 made by the party and such to attend without a summons. The 

appearance for that particular date could provisions of Order IX, rule 12, are perfectly 
be directed by the Court under this provision general and are evidently framed for the 
to be made in person. Then, we come to purpose of dealing with obstructive tactics 
Order IX, rule 12, which provides that if and of enabling the Court to proceed against 
a party who has been ordered to appear in any party who does not attend. The diary 
person does not appear in person, or show in the present case shows that there were 
sufficient cause to the satisfaction of the numerous adjournments for the purpose of 
Court for failing to appear in person, he settlement and for other reasons, and it may 
might he treated as not appearing, even well have been that the District Munsif 
though (I take it) he had engaged a Pleader thought that lie should put a stop to these 
who had appeared and was then prepared to tactics and have the parties before him 

appear for him in the case. In this view, personally. I think that he was perfectly 

it is unnecessary to resort to the principle right in proceeding under this rule. With 
indicated by me (sitting as a single Judge) regard to the provisions of Order X on which 
in Rajagopala Pandanthar v. Muthn Kumara the learned VaJcil for the appellants relied, 
Ghettiar (2) namely, that, even if not ern- 1 think that they relate primarily to the 

powered by any specific provision found in the ascertainment of points in dispute and may 

Civil Procedure ( ode, the Court has inherent point out that they do not refer to the 
power to order a party to appear in person administration of an oath or provide for 
if it considers it necessary to do so in the the examination or cross-examination of 
interests of justice. That Order IX, parties. I must respectfully dissent from 
rule 12, applies to all cases where a party the decision in tSatu v. Hanmantrao ( 1 ). 

has been ordered to appear in person is clear With regard to the merits of the case, the 

from the fact that the words under the plaintiff set up a possessory title under 
provisions of section 66” (corresponding to which she and all the defendants claimed the 
Order V,rule 3) or section436”(correspond- property as owners in common, and I think 
ingto Order XXIX, rules 2 and 3) appearing the evidence was sufficient to support the 
in the corresponding section J07 of the old plaintiff’s claim. I agree that this second 
Civil Procedure Code have been deliberately appeal should be dismissed with costs, 
omitted from Order IX, rule 12. Cases Appeal dismissed, 

decided under section 107 of the old Code 
(for example, Satu v. Hanmantrao (l)] are, 
therefore, no authorities on the construction 
of Order IX, rule 12, so far as this point is 
concerned. The other contentions put forward 
on behalf of the appellants need not be dealt 


19. 


(2) 17 Iml. CW 702; 23 M. L. J. 67 5; 13 M. \,. T. 
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LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. 105 

of 1916. 

May 4, 1917. 

Present :—Mr. Justice Maung Kin. 

Babu APPAN CHARAN— Plaintiff — 

Appellant 

versus 

KY AUSE MA—Defendant—Respondent. 

Limitation Act (IX of 1S08), Sch, If Arts. 142, 144 

— Suit for possession—Burden of proof—Laches and 
acquiescence , diffetence between. 

Where a plaintiff’s claim is based on the ground 
that he or his predecessor has been dispossessed or 
has discontinued possession, the period, from which 
limitation runs is the date of dispossession or dis¬ 
continuance of possession and the burden is on the 
plaintiff to show that he or his predecessor-in-title 
has been in possession within 12 years of the date of 
suit, and the Article applicable to the suit is Article 
142 of the Limitation Act. [p. 722, cols. 1 & 2 .] 

Where there is a Statute of Limitation applicable to 
the suit, the objection of simple laches does not 
apply until the expiration of the time allowed bv 
the Statute. But acquiescence is a different thing; 
it means more than laches. If a party who can 
object lies by, and knowingly permits another to 
incur an expense in doing an act under a belief that 
it would not be objected to and so a kind of per¬ 
mission may be said to be given to another to alter 
his condition, he is said to acquiesce, [p. 7.24, col. 2.] 

Mr. Chari (with him Mr. Ray), for the 
Appellant. 

Mr. Broadbent, for the Respondent. 

JUDGMENT.—Both the lower Courts 
have held that the defendant-respondent 
did encroach on the plaintiff-appellant’s land 
to the extent sued for, by building on it. 

The main defence is, however, involved 
in the question whether Article 142 or 144 
of the Limitation Act applies. The plaintiff 
alleges that he was in possession when 
the encroachment took place in 1908 or 
1909, and that he was thereby dispossessed 
of the land taken up. Following the 
ruling of their Lordships of the Privy 
Council in Mohima Chttnder Mozoomdar v. 
Mohcbh Chundcr fScoghi (1), a Division 
Bench of this Court in Mating Ya Gyaw v. Ma 
Ngice (2) has held that if a plaintiff olaims 
on the ground that he and his predeces¬ 
sors have been in possession but have 
been dispossessed or have discontinued 
possession, the period for which limitation 
runs is the date of dispossession or dis¬ 
continuance and the burden is on the 

(1) 10 C. 473; 101 A. 23; 5 Snr. P. C. J. 321; 8 Tnd. 
Dec (n. s.) 312. 

(2) 2 L. B R. 56. 


plaintiff to show that he or his predeces¬ 
sors-in title have been in possession 
within 12 years of the date of suit. No 
other ruling of this Court contrary to 
that ruling has been cited before me. It 
must, therefore, be held that Article 142 
applies and that the onus is upon the 
plaintiff to show that he was dispossessed 
within 12 years of the date of the suit, 
that is to say, that the defendant built 
her house within that period. 

On this point the Court of first instance 
held that the defendant did build her house 
about six years before the suit. The 
District Court on appeal disagreed with that 
finding. 

The plaintiff’s witnesses on this point 
are Maung Po Thaing, Maung Tun Baw, 
Maung Po Thin, Kannuswami and Rahim 
Bux. The Township Judge believed the 
evidence of the first three, but did not 
attach much importance to the evidence of 
the last two. The District Judge explained 
away the evidence of the three relied on by 
the Township Judge by holding in effect 
that they had nothing to go on in their 
recollections of the time when the en¬ 
croachment took place. In my view Maung 
Po Thaing’s evidence is absolutely reliable. 
The witness is a joint sub registrar and 
a pensioned thugyi and has lived long at 
Kyauktan in his official capacity as a 
taii thugyi and has had much to do 
with the buildings of that place. He 
remembers that in 1892 there vs as a space 
of 10 feet between the two houses which 
were respectively standing on the two 
sites in question. The man on the north 
of it”, he says, "owned 5 feet of it, the 
man on the south of it owned 5 feet of 
it”. ' The next thing he remembers is 
that about six or seven years ago the 
defendant’s present house was built by her 
husband, since deceased, the plaintiff having 
built his present house before then. .The 
witness goes on to say that the plaintiff 
built his house exactly on the space taken up 
by the old house, but that the defendant’s hus- 
band built his, taking up not only his 5 feet of 
the vacant space between the two houses but 
also one foot of plaintiff’s land. Maung 
Po Thaing also remembers that 17 years 
ago there was a dispute between the 
owners ‘of the two houses as regards the 
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boundary line within the two houses and 
he settled it. Here the witness is talking 
evidently about the predecessors*in-title 
of the parties to this suit. He, therefore, 
has had much to do with the two sites 
and remembers a great deal about them. 
He has held a responsible position in 
which he must have had many opportuni¬ 
ties of looking into matters concerning the 
small group of houses known as the town 
of Kyauktan. 1 do not think that such 
a person’s evidence can lightly be dis¬ 
regarded, when he say=> that a certain house 
was built such and such a time ago. It cannot 
be said that he said so in an irresponsible way. 
He must be credited with some sense of 
responsibility and must be taken to have 
thought over the matter and given the 
time after due consideration. That he 
assigns no reason for remembering the date 
of defendant s building is not a matter which 
can be used against his testimony. It was 
for the defendant to ask the necessary ques¬ 
tion. Again, it must be borne in mind that 
Maung Po Thaing says that the plaintiff’s 
present house was built before the defend¬ 
ant’s present house. The plaintiff bought 
that site with the old house thereon in 
July 1902 and the suit was brought on the 
9th October 1915, a little over thirteen years 
from the date of the purchase. This being 
so, Maung Po Thaing’s estimate of the 
length of the time that has elapsed since 
the building of defendant’s house must be 
held to be reliable. This fact will be presently 
developed into one of great importance in 
this case. Regarding the evidence of Maung 
lun Baw and Po Thin the learned District 
Judge says that if their evidence stands 
aloue, he would agree with the Township 
Judge that it should be accepted but that 
he thinks Ah Waing’s evidence is against 
their testimony. Now I think that Ah 
Waing’s evidence, when analysed carefully, 
is not reliable one way or the other. I 
have no doubt that he had a good reason 
to remember the date of the defendant’s 
building of the present house before the 
reason assigned by the District Judge but 
the question is whether as a fact he re¬ 
members it or not. I do not think that 
he does. Ah Waing says that the plaintiff’s 
present house was built five or six years 
before the defendant’s present house. If 
that was all he says, there would be no 


doubt that his evidence support.s Maung Po 
Thaing, Tun Baw and Po Thin, for the 
plaintiff’s deed of purchase is dated July 
1902 and the present house must have 
been built after the purchase. But Ah Waing 
goes on to say that the defendant’s house was 
built twelve or thirteen years ago. This 
cannot be true in view of the date of the 
plaintiff’s deed of purchase; if what he said 
previously is true. If both the statements 
are true, the witness has driven himself 
into an absurdity, for the plaintiff would 
then appear to have built the house five or 
six years before the date of his purohase. 
Ah Waing’s evidence is, therefore, unreliable, 
although it may be said that he appears 
to be an honest witness. 

In the result it is, in my opinion, the 
proper thing to place reliance upon the 
evidence of Maung Po Thaing and the 
other two Burman witnesses. I, therefore, 
hold that the plaintiff succeeded in dis¬ 
charging the onus that was on him. 

Counsel for the defendant argued that, 
even if the plaintiff’s case was established 
in its entirety, the defendant should not 
be compelled to pull down her house which 
she had occupied for so long, but that she 
should be ordered to pay suoh compensa¬ 
tion as was reasonable under the circum¬ 
stances. The reason urged for this contention 
is that the plaintiff waited six or seven 
years before he tiled his suit, without 
having previously made any complaint. Mr. 
Broad bent cited Brommo Moyee Debia 
Chowdhrain v. Komoodinee Kant Banerjee (3) 
and Nil Kant Sahoy v. Jujoo Sakoo (4). In 
the first case there were two appeals, in 
the second of which the suit was to have 
a privy erected upon a very small bit of 
land, about four cowries , demolished. Both 
the lower Courts had concurrently held 
that the privy had been erected for seven 
years or so with the consent of the plaint¬ 
iffs. The consent appears to have been 
inferred from the facts that the plaintiffs 
had been aware of the fact that the privy 
was erected, and that they allowed it to 
be completed and to remain standing for 
many years. The learned Judges of the 
High Court held that the consent had been 
rightly inferred and dismissed the appeal 

(3) 17 W. It. 406. 

(4, 20 \V. It. 325. 
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of (he plaintiffs. In the second case the 
plaintiff claimed to enforce his right to 
an easement. Upon the facts it was held 
that he had not proved such uses as would 
be necessary for the purpose of establish¬ 
ing the right of easement claimed, but the 
learned Judge went on to say: We will 
add that, supposing that the plaintiff had 
the right which he alleges in this case, he 
could not be allowed in equity to stand by 
and see the defendant building a house and 
erecting a chuluotarah before he complained 
in any way of his right being infringed 
by those acts. He was bound at once to do 
his best to prevent the defendant from 
putting a permanent obstacle in the way 
of the enjoyment of his rights. If he silently 
stands by and permits him to go to the 
expense of erecting a building upon his own 
land before he complains, a Court of Equity 
ought to be very slow to listen to his com¬ 
plaint when the consequence of giving effect 
to that complaint will be to cause a very 
considerable damage and loss to the defend¬ 
ant.” 

With due respect 1 am unable.to accept 
the law as laid down in either of these 
cases, for in my opinion it is too general in 
expression and too wide in effect. The law 
was laid down in .somewhat similar terms 
to that in the above cases by a Subordinate 
Judge in (ic.fi v. Bisheshar (5)— If a man 
permits another to build upon his land and 
with (he knowledge that the building is being 
erected, stands by and does not prevent the 
other irom doing so, then, no doubt, equity 
comes in, and by the rules of equity which 
in this respect are the same as the rales 
of law, he cannot eject that other person,” 
and their Lordships of the Privy Council 
in Beni Ram v. KundaJi Lai ( 6 ) remarked 
that it was to be regretted that the loose 
and inadequate statement of the rule of 
equity reported in Gopi v. Bisheshar (5) 
should have been accepted apparently with¬ 
out much consideration by the learned Judges 
of the High Court. I shall first of all deal 
with the English Law on the subject of 
laches and acquiescence. A plaintiff in 
equity is bound to prosecute his claim with¬ 
out undue delay. This is in pursuance of 

(5) A. W. N. (1885) 100; 4 Ind. Dec. (x. s.) 789. 

(6) 21 A. 490; l Horn. L. R. 400; 3 C. W. N. f02; 20 
{. ^ 58} 7 Sar T. C- J. 523; 9 lud. Dec. (x s) 1022 . 


the principle which underlies the Statutes 
of Limitation, vigilantibus et non donnientibus 
lex suciurrit. A Court of Equity refuses its 
aid to stale demands, where the plaintiff 
has slept upon his right and acquiesced for 
a great length of time. He is then said 
to be barred by his laches. The defence 
of laches, however, is only allowed where 
there is no statutory bar. If there is a statu¬ 
tory bar, operating either expressly or by way 
of analogy, the plaintiff is entitled to the 
full statutory period before his claim becomes 
unenforceable.” (Halsbury’s Laws of Eng¬ 
land, Volume 13, page 168, section 203.) 
But there appears to ba a distinction 
between laches and acquiescence. In 
Archbold v. Scully (7) Lord Wensleydale 
points out the distinction in the following 
words:— 1 I take it that where thero is a 
Statute of Limitations, the objection of simple 
laches does not apply until the expiration of 
the time allowed by the Statute. But acquiesc¬ 
ence i* a different thing; it means more than 
laches. If a party, who could object, l.es by 
and knowingly permits another to inc ,r an 
expense in doing an act under the belief that 
it would not be objected to and so a kind 
of permission may be said to be given to 
another to alter his condition, he may be 
said to acquiesce; but the fact of simply 
neglecting to enforce a claim for the period 
during which the law permits him to delay 
without losing his right, I conceive, cannot 
be any equitable bar.” With these obser¬ 
vations must be read what was said by the 
same learned Judge and Lord Chancellor 
Cranworth in Ramslen v. Dyson (8). There 
both their Lordships declared that if a strang¬ 
er builds on the land of another suppos¬ 
ing it to be his own and the owner does 
not interfere but leaves him to go on, equity 
considers it dishonest in the owner to remain 
passive and afterwards to interfere and take 
the profits. But if a stranger builds on the 
land of another knowingly, there is no prin¬ 
ciple which prevents the owner from insist¬ 
ing on having back his land, with all 
the additional value which the occupier has 
imprudently added to it; and Lord Wensley¬ 
dale added that, if a tenant does the same 
thing, he cannot insist on refusing to give 

(7) (18(51) 9 H. L C. 360 at p. 383; 7 Jur. (n. s.) 
1169 5 L. T. 100. 11 E. U. 769; 131 R. R. 223. 

(8) (1866) 1 H. L. 129; 12 Jur. (x. s.) 506; 14 W 

R. 9-6. 
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up the estate at the end of his terra. It 
was his own folly to build. This was 
stated in the Allahabad case of TJda Bag am 
v. Inam-ud'din (9) as the effect of the ob¬ 
servations of their Lordships and was adopted 
as law applicable to India. “These dicta”, 
say the learned Judges of the Allahabad 
High Court * of the highest authority illus¬ 
trate the application of the general rule. 
There must be something more than a mere 
delaying in instituting proceedings to deprive 
a man of his legal remedies.” Then the 
learned Judges in dealing with the facts of 
the case proceed to say that the appellant, 
knowing that the respondent was building 
on her lands, abstained from commencing 
proceedings for one or two years, that the 
respondents must have known that they had 
no claim to the land and that they could 
hardly have doubted that it belonged to the 
appellant, and that the delay in bringing the 
suit was, therefore, not sufficient to deprive 
the appellant of her right to relief 

In Beni Ram v. Kundan Lai (6) their Lord- 
ships of the Privy Council adopted the 
principle laid down by Lord Chancellor 
Cranworth and Lord Wensleydale in Rams - 
den v. Dyson (8). In Fatehyab Khan v. 
Muhammad ) usvf (10) the suit w r as for the 
removal of a building erected by the defend¬ 
ants upon certain land over which the 
plaintiffs alleged that all the residents of 
the mohulla where the patties lived had from 
time immemorial exeicised a right of way 
to and from their residences, besides using 
it for social gatherings and other common 
purposes. Rams Jen v. Dyson (8) was follow¬ 
ed and Edge, C. J., observed on the facts: — 
It appears to me that the acquiescence 
cannot possibly arise here. It is not suggest¬ 
ed that there was any evidence that the 
plaintiffs had given their actual consent to 
the building; and the only evidence of ac¬ 
quiescence can be that they did not imme¬ 
diately protest. It appears to me that the 
defendants in creating this building must 
have known perfectly well that they were 
building upon a courtyard which their 
neighbours had a right to sue.” 

It is clear from the foregoing that besides 
the plaintiff’s delay in instituting proceed- 

(0; l A.H» ; I I ml Doc. (ns) 74. 

(10) 9 A. 434; A. \\ . N• (1887 8'?; 5 Iml. Doc. 

(N. s.) 7 2r> , 


inga the Court would have to go into the 
question as to whether or not the person 
building had reasonable grounds for suppos¬ 
ing that the land built on was his own 
land. 

In Muhammad Umar Daraz Kh:n v. Warn 
(11) Karamat Hussain, J., following Beni 
Rains case (6), laid down the law as follows: 

In order to constitute acquiescence and to 
raise the p’ea of equitable estoppel an ab¬ 
stinence from interference is not enough. 
In addition to this there must also be a mis¬ 
taken belief in the builder that the land upon 
which he was building was his own proper¬ 
ty.’’ So that the defendant may show that 
he did not build on the land of another 
knowingly but under a mistaken belief that 
it was his. 

Turning to the question of fact whether 
the defendant’s husband knew that he was 
building on a portion of the plaintiff’s land or 
whether he had reasonable ground for believ¬ 
ing that he was doing so on his own land but 
that he had made a mistake, I am unable to 
come to any other conclusion than that the de¬ 
fendant’s husband built the house taking in a 
portion of the plaintiff’s land knowingly and 
that there was no possibility of a mistake hav¬ 
ing occurred as to whose property that portion 
was. Mating Po Timing’s evidence makes it 
clear that originally there was a well defined 
boundary between the two houses in the 
shape of a fence, and that there was vacant 
space, 5 feet wide, on either side of the fence 
and that when the defendant’s house was 
re-built, not only was his own vacant 
space taken up, but a font of land beyond 
the fence. 

This evidence is, in my opinion, reliable. 
Maung Po Thaing is the only witness in 
the case who could speak with some 
knowledge of the place and he speaks 
very clearly on all the matters he was 
examined. I hold, therefore, that the defend¬ 
ant’s husband built his house knowing 
that he was thereby encroaching upon a 
portion of the plaintiff’s land and that there 
was no possibility of his having made a 
mistake in thinking that the s portion was 
his. 

The appeal is allowed. The decree of 
the District Court is set aside and that of 

(II) 1 I ml. C is. 821 ; 6 A. I.. J. 57; A. W. V. (ISOS) 
2*1 
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the Court of first instance restored. The 
defendant-respondent will not, however, be 
ordered to pay any costs in any of the Courts, 
as I think the plaintiff should have brought 
his suit earlier than he did. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2960 

of 1915. 

June 25, 1917. 

Present :—Mr. Justice Fletoher and 
Mr. Justice Newbould. 

NAFAR JOARDAR —Defendant— 

Appellant 

versus 

PRATIMA SUNDARl DASSYA— 
Plaintiff, andSHYAMA CHARAN BISWAS 

and others— Fro forma Defendants— 

Respondents. 

Evidence Act (l of 1872^, s. 13— Chittas, private , 
admissibility of — Appeal, second—Objection as to non- 
admissibility, whether can be talccn for first time. 

Semble. —Private chittas , however old, are not 
admissible in evidence under section 13 of the 
Evidence Act. [p. 727, col. 2.] 

Where private chittas were admitted in evidence 
in the primary Court without objection and the 
Judges of the lower Courts and the Commissioner 
acted on them: 

Held, that an objection to the proceedings in the 
lower Courts, on the ground that they were based 
on the terms of the chittas which were inadmissible 
in evidence, could not be allowed to prevail in second 
appeal, [p. 728, col. 1.] 

Appeal against the decree of the Additional 
Subordinate Judge, Nadia, dated the 20th 
May 1915, affirming that of the Munsif, 
Knshtea, dated the 22nd August 1913. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Sarat Chundra Roy Chowdhury (with 
him Babu Dhirendra Kumar Roy', for the 
Appellant.—The points are two:— 

(1) There is no finding on the question 
of title hy exchange, as set up hy the plaint¬ 
iff, and 

(2) the chitta , upon which the division has 
been based, is no legal evidence as against 
the defendant-appellant, in that he was no 
party to it ard had nothing to do with it, 
the chitta leing one prepared hy the land¬ 
lord of the plaintiff respondent. 


OASES. 

The defendant-appellant was a third party 
so far as the chilta was concerned, pur¬ 
porting to hold the lands under a different 
landlord in a different mauza. The Privy 
Council speak of chittas as no evidence of 
title in boundary disputes between rival pro¬ 
prietors [Sree Eckowne Sing v. Heeraloll Seal 
( 1 )]. 

Even Government chittas of khash mahals 
have been held to be no evidence against 
private persons. [Ram Ghunder Sao v. 
Bunseedhur Naik (2)]. 

Babu D. A 7 . Bhagchi , for the Respondents. — 
There is no force in the first contention. 
Although there is no specific finding on the 
question of plaintiff’s title by exchange, there 
is a general finding as to the plaintiff’s title 
to all the lands in dispute; and particularly 
having regard to the finding that relation¬ 
ship of landlord and tenant existed between 
the parties, and the defendant as such gave 
harga paddy to the plaintiff by way of 
rent, it did not lie in the mouth of the 
defendant to question the title of the 
plaintiff. 

The above is sufficient to dispose of the 
other contention as well. But to take it by 
itself, it is not correct to say that either of 
the cases referred to by my learned friend 
for the appellant goes the length he would 
have them. He has taken the cases in part 
and not in whole and has misread and 
misapprehended them. The Privy Council 
ruling says that those chittas would be no 
evidence ‘when they are without further 
accounts , introduction or verification , words 
which my learned friend left out in inter¬ 
preting the ruling, and those words make all 
the difference iD the interpretation. And so 
also in RamChunder Saov. Bunseed/.ir Naik(2), 
they would not be evidence for a particular 
purpose. It is nowhere stated that they would 
be no evidence for any purpose and under any 
circumstances. To the contrary, as has been 
pointed out by Mr. Justice Woodroffe and 
Mr. Field in their Treatise on the Law of 
Evidence, measurement chittas would be evi¬ 
dence under section 13 of the Evidence Act 
even against third parties, but their weight 
as evidence would depend upon the parti- 

(1) 2 B. L. B. (P. C.) 4; 11 W. R. (P.C.) 2; 12 M. I. 
A. 136; 20 E. R. 292. 

(2) 9 C. 741; 7 Ind. Jur. 653; 4 Ind. Dec. (y. .) 
1143. 
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oular oiroumstances under which they were 
prepared ( vide Woodroffe on Evidence — 
under head Ghittas). The chitta in the present 
ease was of the year 1869—a very ancient 
chitta, prepared when apparently there 
existed no dispute between any of the parties 
and friendly relations prevailed. But what 
is most extraordinary, no objection was 
taken to the admissibility of the chitta in 
either of the Courts below and is being 
taken for the first time before yonr Lord¬ 
ships in second appeal. That is too late in 
the day. If such objection had been taken 
earlier the Courts below could have deter¬ 
mined under what circumstances the 
chitta was admitted as evidence. Such 
objection cannot now be raised for the first 
time. 

Babu Sarat Chundra Roy Chawdhnry , in 
reply—Whether the chitta is admissible in 
evidence is a question of law and can be 
raised as such in second appeal for the 
first time. Madhabi Sun lari Das-sya v. Gaga • 
nendra Nath Tagore (3) and Kanto Prashad 
Hazari v. Jagat Chandra Dutta (4'. 

JUDGMENT. 

Fletcher, *1.— This is an appeal by the 
defendant against a decision of the Additional 
Subordinate Judge at Nrdia affirming the 
decision of the Munsif of Kushtei. The 
suit was brought for a declaration that the 
lands appertained to the jot? of the plaintill 
held by her under one Buna Sundari 
and that the defendant was a tenant under 
her at a rent payable in kind. There was 
a dear and definite finding made by the 
learned Judge of the lower Appellate Court, 
quite apart from the question of the chitta 
and the exchange, that the defendant held 
on barga the disputed land under the 
plaintiff. If that finding is not displaced 
there is nothing to say in the case. The 
appeal has been argued on two points. First 
of all there was the point that the exchange 
had not been proved. I do not know that 
having regard to the finding of fact it was 
necessary to prove the exchange. That, in 
any ca>.e, was merely a formal omission 
and probably, as Mr. Roy Chowdhury said, 
it was overlooked by everybody, as the 
learned Judge whs trying four cases at one 

(3) 9 C. W. N. 111. 

(4) 23 C. 335; 12 TmJ Dec. (n. b.) 224. 


OASES, 

time. I suppose, not only ft Judge but 
everybody else cannot do more than one 
thing at the same time and when one tries 
four oases at the same time be is liable to make 
some such slip. However, I do not think 
the question of exchange, having regard to 
the finding as to the relationship of landlord 
and tenant, is material to the case. If that 
relationship is established, as the defendant 
is, in fact in possession of this land in 
barga the rent being partly in kind, it does 
not matter whether the plaintiff got the land 
by exohange or not. 

The other point is a much more serious 
point and this is as to the admissibility 
of what is called a priva e chitta under 
the provisions of the Indian Evidence Act. 
The chitta was, as the learned Judge remarks, 
a very old one. It is objected that these 
chitta* are not admissible in evidence under 
any circumstances and, therefore, whatever 
oonduot the appellant might have been 
guilty of in the lower Courts in arguing 
the case and in conducting the oase both 
before the Judges and the Commissioner with 
reference to the chitta, yet as the document is 
absolutely excluded from evidence under the 
provisions of the Indian Evidence Aot, the 
matter having been taken into consideration 
by the learned Judge, his decree cannot 
stand. Of course, that is putting the oase 
far too high. It may be that as against the 
objecting defendant a private chitta cannot 
be given in evidence without his consent, 
although the text-book writers suggest that 
these private chittas can be given in evidence 
under the terms of section 13 of the Indian 
Evidence Aot. We all know that section 
13 of the Indian Evidence Act has secured 
a very wide interpretation, probably in some 
cases too wide. We may take it substantially 
that most things that one cannot get in 
under any other section of the Indian Evi¬ 
dence Act can be got in under section 13. 
Having regard to the authorities it is very 
difficult to say that the document is not 
admissible. I am not prepared as at pre¬ 
sent advised to dissent from Mr. Roy Chow- 
dhury’s argument that these documents, 
although the text-book writers say that they 
are admissible under section 13, are not so. 
I think there are strong reasons for say¬ 
ing so. However, in ihis case, the document 
went in without objection. The Commissioner 
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and the two Judges acted on it. It is quite 
impossible now at this stage to destroy the 
whole of the proceedings that have taken 
place on the terms of the chitta and to 
say that the whole suit must be tried again 
from its inception. 1 think, having regard 
to the finding about the defendant holding 
the land in dispute on barga, we should 
support, although not without some difficulty, 

the judgment appealed from and dismiss the 
appeal with costs. 

Nkwbould, J.— I agree. 

Appeal dismissed. 


C/SIlJff. [ 1917 

March 1913. confirming those of the Murail* 
Rampurha*:. dated the 30th March and 30th 
August 1912, respectively. 

I* ACTS material to the report will appear 
from the judgment and the arguments. 

Babu Bam Charan Mitra (with him Babus 
Jcgesh Chandra Dey, hemendra Ncth Sen and 
Sarat Kumar Mitra), for the Appellant.— 
The amendment relied upon by the other 
side is not really an amendment under the 
law. The Court of Appeal finds that by this 
amendment new lands were substituted for 
nld lands, and it admits that for purposes 
of limitation the suit must be regarded as 
instituted on the date when the amendment 


CALCUTTA HIGH COURT. 
Appeals from Appellate Decrees Nos. 1795 

and 2150 of 1913. 

March 16, 1917. 

Present: —Justice Sir John WoodrofTe, 

Kt., and Mr. Justice Cuming. 
Hon’kle Maharaja MANINDRA 
CHANDRA NANDI BAHADUR 
—Defendant No. 1— Appellant 


was ordered to be made. We submit that 
limitation should run from the date when 
the lands were transferred to the zemindar' 
by the Collector, the 3rd March 1899. 
The amendment was made more than twelve 
5 p ars after that, i.e., on the 29th August 
1911. Even if limitation runs from the 
date when the tenant got possession from 
the zemindar . the suit is barred as the lease to 
defendants Nos. 2 and 3 was executed on the 
8th July 1899. 


versus 

RANGALAL MONDAL and others_ 

Respondents. 

Chowkidari Act (VI B. C. of 1S70J, 50, 51— Suit 
htj putnidar for possession of chowkidari chakran lands 
—Limitation applicable—Limitation Act {IX of H)0 W ) 

Sch. I, Arts. 142, 144 —Suit fur possession of lands _ 

Plaint, amendment of, bj addition of new lands — Opera¬ 
tion of plaint. 

Where the plaint filed in a suit for possession of 
certain plots of land was subsequently amended by 
the inclusion of certain other plots in the plaintiff’s 
claim: 

Held, that the case was not one of amendment of 
plaint but of an addition of entirely new lands and 
that, therefore, as regards such new lands the suit 
must be taken to have been filed on the date when 
the claim in respect thereof was made by the 
application for amendment, and not from the' date 
when that application was granted by Court, [p. 729, 
col. 2 ] 

Article 144 of the Limitation Act applies to the 
suit of a putnidar brought against the zemindar for 
the recovery of possession cf choirlcidari chalcran 
lands transferred to the latter under the Chowkidari 
Act, and to ascertain when the zemindar's possession 
became adverse, the Court must find when the lands 
were settled by the zemindar with tenants and when 
those tenants took possession of the lands and 
whether such possession was to the knowledge of the 
putnidar. [p. 730, col. 1 ] 

Appeals against the decrees rf the Sub- 
prdipate Judge, Birbhum, dated the 10th 


Babu Divarka hath Chalravarty (with him 
Babu Bara7ioshibasi Mookherjee ), for the Re¬ 
spondents.—Amendment when allowed by the 
Court is only an amendment and the suit 
must be regarded as filed when the un¬ 
amended plaint was filed. We submit that 
there was no bar to the Trial Judge allowing 
the amendment. In the body of the plaint 
there was a proper description of the lands 
in suit as being the chowkidari chakran lands 
of village Goyta and others which had been 
returned by the Collector and transferred to 
the zemindars. This description has not in 
any way been changed and forms the whole 
basis of the suit. The plaintiff need not 
have given any boundaries of the lands and 
could have asked for d scovery from the 
defendants. He says in his petition that 
the cinlas made mistakes and he is supply¬ 
ing correct boundaries after inquiry. For 
principles on which amendment is permis¬ 
sible see the analogous provision in Order 
VI, rule 17, clause (2), Civil Procedure Code,' 
and the case of Asgar Ah v. Trnlokya Nath 
Ghose (1). 

(1) 17 C. 631 at p. 639; 8 Imh Dec. (n. s ) 9C>0 
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Limitation should not ran from the date of 
transfer by the Collector as such transfer 
is not in derogation of but in full recogni¬ 
tion of the title of the patnidar as against 
the zemindar. See sections 50 and 51 of Act 
YI (B. C.) of 1870. 

A suit of this character is a suit under 
Article 144 and not under Article 142 of 
the Limitation Act. Adverse possession 
began when the plaintiff demanded posses¬ 
sion from the zemindar and it was refused, 
or at any rate from the time when the 
zemindar settled the lands with other per¬ 
sons who took possession of the lands to 
the knowledge of the patnidars and their 
under-lessees who had title to the lands, 
so that even if the date of amendment be 
taken to be the date of institution of the 
suit, it was not barred by limitation. 

Babu Jogesh Chandra Dey , in reply. —The 
finding is that the defendants Nos. 2 and 3 
got possession from the date of their lease. 
So that the possession became adverse from 
the 8th March 1899 and the suit was 
barred on the 29th August when the amend¬ 
ment was ordered. 

Babu Baranashibuii Mookherjee pointed out 
that if the suit be regarded as instituted 
when the new boundaries were supplied the 
date of application for amendment, and not 
the date when the plaint was ordered to be 
amended, should be taken as the date of 
institution of the suit. 

JUDGMENT. 

^n Appeal prom Appellate Decree No. 1795 

ok 1913. 

WoODROf FE, J.—This appeal arises out of 
a suit for possession of certain choickidari 
chakran lands. The suit was filed on the 3rd 
March 1911. The plaint set out the resumed 
lands in a schedule containing 9 plots of land 
of an area of 26 bighas said to be of the 
value of Rs. 305. On the 16th August 1911 
an application was made for what was 
called an amendment of this plaint and 
was granted on the 29th August 1911. The 
result of this order was that the suit be¬ 
came one for 59 plots in lieu of 9 plots of 
an area of 69 bighas instead of 26 bighas 
and for lands of the value of Its. 705 instead 
of Rs. 305. The question, therefore, which 
first arises is whether this so called amended 
plaint includes or not the lands set out i?i 


the schedule of the unamended plaint. If 
it does so, what are those lands? If there 
are such lands the plaintiff would be entitled 
to a decree in respect of the same. If there 
are no such lands then the case must be 
dealt with as slated later on in this judg¬ 
ment. I may here observe that the Subor¬ 
dinate Judge in his judgment says that the 
plaintiffs struck out all the plots claimed at 
first and put in new plots altogether of more 
value than that of plots claimed originally.” 
It is not, however, clear to me whether the 
Subordinate Judge by that statement meant 
to find or had it in his mind that none of the 
plots added were included in the original 
plaint. From an inspection of the plaint 
it appears that the schedule was erased 
and it may be that it was to this fact that 
the Subordinate Judge referred. It, there¬ 
fore, becomes necessary, as I said, to 
definitely ascertain whether the so called 
amended plaint includes any lands as set 
out in the schedule to the unamanded 
plaint. 

The next point which we consider is as 
regards such lands as were added on the 
16th August 1911 and were not included in 
the original plaint. The question which 
arises as regards such lan 9s is, when was 
the suit instituted as regards them. 

For the respondent it is contended that the 
suit was instituted as regards all the lands 
on the 3rd March 1911 when the plaint was 
received. It might be so if this were a case 
of amendment proper; but this is not so, 
because this is not a case of amendment 
properly so called, but a case of an addition 
of entirely new lands, and, therefore, as re¬ 
gards such new lands the suit which is 
taken to have been filed will date from the 
date when the claim was made in respect 
thereof, namely, on the 16th August 1911. 
Therefore, as regards all lands not included 
in the plaint at first filed, the suit must 
be taken to have been instituted on the 16th 
August 1911. As regards all lands not 
included in the plaint at first filed there are 
two dates upon which it may be argued that 
the suit can be taken to have been instituted, 
namely, either on the 16th of August 1911 
when the application was made for amend¬ 
ment or on the 29th August 1911 when the 
application was gran'fd, S -n ething may be 
said on behalf of eilhei of these dates, but 
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we are in favour of the respondent’s view 
of taking the earlier date, namely, the 10th 
August 1911, seeing that this is a point 
which is not seriously contested. We, there¬ 
fore, hold that as regards all lands not 
included in the plaint as first filed, the suit 
must be taken to have been instituted on the 

[6th August 1911. 

The next point, therefore, which arises is 
whether the suit is barred or not as regards 
those lands; and thisraisesthequestion whether 

Article 142 or Article 144 of the Limitation 
Act applies. For the respondent it has been 
contended that Article 144 applies, whereas 
the appellant has put forward Article 142. 
It is true that paragraph No. 4 of the 
plaint alleges that the properties described 
in the schedule were held by certain chowki- 
dars as chakran lands under the plaintiffs 
the se-patnidars who obtained their services 
and enjoyed the said lands in se-patni right. 
But this was a possession under another 
title. This is not a case in which possession 
was obtained under the resumption proceedings 
and was then lost. In my opinion, therefore, 
Article 141 applies to this case. The Court 
must, therefore, ascertain when possession 
became adverse to the plaintiffs, and for this 
purpose it must find when the lands were settled 
by the first defendant with the tenants and 
when the appellants tenants entered upon the 
lands and was such possession to the knowledge 
of the plaintiffs. Either party may adduce 
further evidence up'w this question of 
possession, and such evidence may be taken 
either by the lower Appellate Court itself 
or under its direction by the Court of first 
instance. 

I may draw here the attention of the 
lower Appellate Court to the 8th paragraph of 
the written statement of the second and third 
defendants. It runs as follows : — 

“ The defendant No. 1, after getting the 
land in suit transferred to him, caused notices 
to be served in Goyta village and adjoining 
villages and proclaimed by beat of drum 
that he will settle the same. The plaintiffs 
were fully aware of these. They were also 
aware of the settlement of the land to 
these defendants. They did not make any 
objection at the time of the settlement of 
the land to these defendants. The defend¬ 
ants are in possession of the land for 12 
years paying rent to defendant No. 1. The 


plaintiffs did not make any objection to 
these knowing full well all the fact®. They 
never made any opposition to these defendants’ 
possession of the said lands”. 

. The judgment and decree, therefore, of the 
Subordinate Judge must be set aside and 
we must remit this case to the lower Appel¬ 
late Court in order that the Subordinate 
Judge may deal with the same in accordance 
with the directions contained in this judg¬ 
ment. 

Costs of this appeal will abide the result 
of the trial by the lower Appellate Court on 
remand. 

Coming, J.—I agree. - 
In Appeal from Appellate Decree No. 2150 

of 1913. 

The learned Vakil for the appellant does not 
press this appeal. 

This appeal is, therefore, dismissed with 

CDStS. 

Appeal No. 1795 sent back ; 

Appeal No. 2150 dismissed. 


PUNJAB CHIEF COURT. 

Sec3nd Civil Appe\l No. 1902 of 1914. 

May 3, 1917. 

Present: —Mr. Justice Scott-Sraith and 
Mr. Justice Broadway. 

FATEH and others—Plaintiffs — 

Appellants 
versu s 

BHANJU RAM and others—Defendants — 

Respondents. 

Limitation Act {IX of 1908), Sch. I, Arts, 171, 177— 
Civil Procedure Code (Act V of 1908), O. XXII, r. 11, 
O. XXXIV, r. \ — Abatement—Mortgage, joint and indi¬ 
visible—Mortgagee respondent, death of— Failuie to 
bring legal representatives on record and to have abate- 
merit set aside— Limitation. 

In the case of a joint and indivisible mortgage all 
the mortgagees or their legal representatives are 
necessary parties to a suit for redemption, and the 
same principle is applicable to an appeal by the 
mortgagor against the mortgagees in such suit. 
Consequently where one of the mortgagee respondents 
to an appeal dies and no application to bring his 
legal representatives on record is made within six 
months, as required by Article 177 of the 1st Schedule 
to Act IX of 1908, and the application to have the 
consequent abatement set aside is also out of time, 
the whole appeal abates, [p. 73 •, col. 2.] 

Second appeal from the order of the 
Additional Divisional Judge, Mianwab, 
dated the 8th May 19)4, affirming that 
of the Munsif, first Class, Bhakkar, District 
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Mianwali, dated the 24th February 1914, 
dismissing the plaintiff’s claim. 

Dr. Shujd’ud’Din , for the Appellants. 

Lala Ude Bhan , for the Respondents. 

JUDGMENT.—This is a second appeal 
from the order of the Additional Divisional 
Judge of Mianwali upholding the order of 
the Munsif, first Class, dismissing the 
plaintiff’s suit for redemption as barred 
by time. Mr. Ude Bhan, Pleader for the 
respondents, raises a preliminary objection 
that the appeal has abated because Khota 
Ram, one of the original defendants-re- 
spondents, died and no application to bring 
his legal representatives on the reoord was 
made within the statutory period of six 
months. The original defendants were 
Khota Bam and Teju Ram, who are said 
to be mortgagees of the land in suit in 
equal shares. They are descendants of 
Girdhari, the original mortgagee. Khota Ram 
is said to have died on the 27th Novem¬ 
ber 1914. Counsel for the respondents has 
put in a certified oopy of the entry in 
the death-register which shows that this 
is the date of his death. Mr. Shu.ja ud- 
Din on behalf of the appellants does not 
dispute the correctness of this entry and 
admits that the appeal has abated as 
against Khota Ram, the application to 
implead his legal representatives not having 

been made until the 19th July 1915. 

He does not, however, admit that this 
partial abatement results in the total 
abatement of the appeal and he also urges that 
there are sufficient grounds for setting aside 
the abatement, because his clients live in a 
village five or six miles from Bhakkar 
where Khota Ram lived. 

It was pointed out in Hadu v. Lala (1) 

and in Inayot v. Ganga (2) that where 

the interests of defendants-respondents were 
joint and the decree could not be reversed 
without the representatives of the deceased 
respondent being brought on the reoord, 

the whole appeal must abate when it 
abates against the deceased respondent. 
In Hadu v. Lala (1) and Khuda Bakhsh 
v. Mathra Das (3) it was held on the 

(1) 21 Ind. Cas. 951; 41 P. It. 1915; 15 P. L. It. 
1914; 16 P. \V. R. 1914. 

(2) 32 Ind. Cas. 829; 3 P. It. 1916. 

(3) 18 Ind. Cas. 182; 62 P. R. 1913; 85 P, L. It. 
1913; 89 P. W. R. 1913. 


facts of those particular cases that the 
appeal having abated against one of the 
respondents could not proceed against any 
of the respondents. In the present case 
Khota Ram and Teju Ram were joint 
mortgagees and a suit for redemption could 
not have proceeded against one of them 
without the other being impleaded. Simi¬ 
larly when Khota Ram died the appeal 
could not proceed against Teju Ram alone 
without impleading the representatives of 
Khota Ram. The mortgage was a joint 
and indivisible one and all the representatives 
of the original mortgagee were necessary 
parties to a suit for redemption. 

We, therefore, hold that the appeal 
abated against all the respondents six 
months after the death of Khota Ram 
i. e., on the 27th May 1915. The ap¬ 
plication to bring Khota Ram's legal 
representatives on the record was made 
one month and 23 days after this. 

An application to have the abatement set 
aside should have been made within sixty days 
of the abatement, but none was made until 
it was made orally to us at the hearing of 
the appeal, that is to say. nearly two years 
after the abatement. In our opinion there 
is no sufficient cause within the meaning 
of section 5 of the Limitation Act for hearing 
an application made so long after time. 
When the appellants made their application 
for impleading the legal representatives of 
Khota Ram on the 19th July 1915, they 
stated that he had died about six months 
before that date. They ought to have as¬ 
certained exactly how long ago he had died 
and should have taken care to make an 
application to get the abatement set aside 
within the sixty days prescribed by law. 
Moreover in the application of 19th July 
1915, they said they had come to know of 
his death about a month previously. No 
explanation * as given as to why they did 
not at once make an application. We ac¬ 
cordingly hold that no sufficient cause for 
setting aside the abatement has been shown, 
or for hearing such a belated application to 
that end as has been made in this case. 
We accordingly refuse to set aside the 
abatement. 

The appellants will pay the respondents’ 
costs in this Court. 


Appeal dismissed. 
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KRISHNA PROMODA DASI V. KEDAR NATH. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3214 

of 1914. 

March 23, 1917. 

Present:— Mr. Justice Fletcher and 
Mr. Justice Smither. 

Snmati KRISHNA PROMODA DASI— 

F luntipf—Appellant 

versus 

KEDAR NATH BASU and othrrs — 
Defendants—Respondents. 

Executor, decree obtained, by—Pale — Purchase by 
executor—Beneficial ownership in decree, determination 
of— Family anang mi nt, effect of 

K. died leaving four sous and a widow. He left 
a Will appointing his widow as his executrix. The 
latter in execution of a rent-decree purchased the 
property in arrears. Prior to the decree one of the 
sons having died unmarried, his share had 
devolved upon the executrix as his mother 
and a family arrangement had been executed 
between the members of the family before the 
auction-purchase of the property, by which the 
executrix released all her interest in the estate of 
her deceased son in favour of another son. The 
plaintiff acquired the entire interest of that son and 
the other co-sharers in the property: 

Held, (1) that under the terms of the family 
arrangement the executrix had no interest in the 
property that she purchased qua exccutiix in execu¬ 
tion of the decree she obtained as executrix and that 
the plaintiff was, therefore, entitled to the property; 
[p. 73?, col. 1.] 

(2) that though the decree was obtained by the 
executrix, the beneficial owners of the estate were 
the real owners of the decree, [p 732, col 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Khulna, dated the 2nd May 1914, 
modifying that of the Munsif, Khulna, dated 

the 10th February 19 3. 

Babu P rovnsli Chandra Mitter (with him 
Babu Surendra Madhab Mollik), for the Appel¬ 
lant. 

Babu Haripada Chatterjee , for the Respond¬ 
ents. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
plaintiff from a judgment of the learned Sub¬ 
ordinate Judge of Khulna, dated the 2nd 
May 1914, modifying the decision of the 
Mun9if of the same place. The plaintiff 
brought the suit to recover possession of a 
plot of lard. The facts found by the learned 
Judge of the lower Appellate Court are 
■wholly in favour of the plaintiff-appellant, 
except as regards one particular matter. 
One Krishna Kishore Ghose died leaving 
four sons and a widow. He left a Will 
appointing his widow, the defendant No. 4 


in this case, as his executrix. The defend¬ 
ants Nos. 1 and 2 held the disputed lend as 
tenants under the estate of Krishna Kishore 
Ghose. The defendant No. 4 as executrix 

a *• f ▼ I _ 

brought a suit to recover the rent in arrear 
against the present defendants Nos. 1 and 2 
and obtained a decree Prior to the decree, 
one of the sons of Krishna Kishore Ghose by 
name Jatindra died and the defendant No. 4 
succeeded to his share. After the decree 
had been obtained the property wa9 brought 
to sale in execution and purchased by the 
defendant No. 4, the executrix. In the 
meantime,disputes having arisen in the family, 
a deed of family arrangement had been 
executed between the members thereof and, 
under the terms of that deed, the mother, that 
is, the defendant No. 4, the executrix, releas¬ 
ed all her interest in the estate of the deceas¬ 
ed Jatindra to one of the other sons, namely, 
UpeLdra. The plaintiff has got the entire 
interest of Upendra and the other co-sharers 
in the property. The only point that has 
been decided in this case against the plaintiff 
i 9 this. That under the terms of the deed of 
family arrangement, Upendra did not 
acquire the interest of Jatindra in the land 
purchased by the executrix in execution of 
the rent decree and that, therefore, the 
plaintiff has got no interest in it. The view 
of the learned Judge was that that was an 
interest that accrued to the execatrix after 
the date of the deed of release and could not 
be affected by the terms of the deed. I do 
not agree in the view of the learned Judge. 
His finding that the decree was obtained by 
the defendant No. 4 as executrix and that the 
beneficial owners of the estate were the real 
owners of the decree seems to be right. The 
question is, “vxho were the beneficial ownersF 
It may be noticed that the defendant No. 4 
is a party to this suit arid she does not set up 
any claim to this land, a share in which has 
been awarded to her by the decree of the 
learned Subordinate Judge. But it is mani¬ 
fest that the deed of release passed any inter¬ 
est that the defendant No. 4 had in the estate 
of Jatindra. The document is in the form 
of an Englioh deed. The defendant No. 4 
the widow of Krishna Kishore Ghose and 
his executrix released and surrendered all 
that undivided or.e-fourth share which was 
of the said Jatindra Mohan Ghose of, in and 
to the estate of the said Krishna Kishore 
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Ghose except as aforesaid,” the exception 
being certain chattel or moveable property; 
and the property was described as consisting 
of the particulars set out in Sohedule A there¬ 
under ‘ written or howsoever otherwise the 
said property as is or was situated, tenanted, 
bounded, called, known, mentioned, described 
or distinguished.” Then followed the ordinary 
clause as in an English deed, together 
with all the estate, right-, title, interest, claim 
and demand whatsoever of the said Srimati 
Sarnamoyi Dasi, the defendant No. 4, 
into or upon the said previous or any part 
thereof”. It is impossible to imagine that 
the document did not pass clearly the interest 
that Jatindra had in the rent decree and it 
is found as a fact that this property was pur¬ 
chased in execution of that decree, though 
the purchase price was satisfied by the money 
that wasdueto the decree-holder on the decree. 
It is quite clear, therefore, that the defend¬ 
ant No. 4 had no interest in the property 
that she purchased qua executrix in execution 
of the decree she obtained as executrix. I 
think the learned Subordinate Judge came to 
a wrong conclusion when lie held that the 
defendant No. 4 had an interest in the pro¬ 
perty which she did not claim and apparently 
did not want. In my opinion, we ought to 
set aside the decree of the learned Sub¬ 
ordinate Judge and restore the decree of the 
Munsif with costs both in this Court and in 
the lower Appellate Courts. 

Smither, J.— I agree. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 450 

of 1913. 

February 13, 1917. 

Present: —Mr, Justice Fletcher and 
Mr. Justice Richardson. 

KALI CHARAN SHAHA and others - 
Plaintiffs—Appellants 

versus 

GOBINDA SUNDAR SANYAL and others 
— Defendants—Respondents. 

Landlord and tenant—Suit for rent—Pc mum >• 
acquiring interest in tenancy prior to suit, position of 
— Parties, non-joinder o /, in rent suit, effect of— 
Validation Act (l B. C. of 1903), effect i>(. 

In a suit for arrears of rent of a tenure, the plaint¬ 
iff if he desires to affect or override the interest of 


a person in the tenure acquired prior to the institu¬ 
tion of the suit must, if lie becomes aware of such 
interest subsequent to the institution of his suit, 
join such person as a party to the suit. [p. 734, col. 
1 -] 

A landlord brought a sut for arrears of rent of a 
tenure against the tenure-holder, whose interest in 
a part of the tenure had been purchased by the 
defendants before the institution of the suit at a 
sale in execution of a money-decree against the 
tenure-holder but the landlord’s fee was not deposited 
till after the confirmation of the sale. After the 
institution of the suit the landlord became aware 
of the defendants’ interest in the tenure but did not 
make them parties to the rent suit and got a decree 
against the tenure-holder. In execution of that 

O 

decree tlie landlord purchased the tenure: 

Held, that having regard to the terms of the 
Validation Act il H. C. of 1903) the defendants 
acquired an interest in the tenure before the plaintiff 
instituted his suit for rent and as lie did not make 
the defendants a party to that suit when he became 
aware of that interest subsequent to the institution 
of the suit, he could not affect or override that interest 
of the defendants by his purchase of the tenure in 
execution of his decree for rent against the original 
tenure-holder, [p. 734, eol. 1. 

Appeal against the decree of the Officiating 
Subordinate Judge, Rajsbahye, dated the 13th 
April! 913. 

Babu Divarka Nath Ghakravarty (with him 
Baba Jatindra Nath Lahiri), for the Appel¬ 
lants. 

Babu Hiralal Sanyal (with him Babu 
Bireswar Bagchi ), for the Respondents. 

JUDGMENT. —This is an appeal by the 
plaintiffs from the judgment of the learned 
Subordinate Judge of Rajshahye, dated the 
16th April 1913. 

The facts so far as they are relevant to 
the present appeal are as follows:—One 
Khormannessa on the 27th March 1S97 
created a permanent tenure in favour of per¬ 
sons who have been called the Kundus in the 
present case in certain property. The 
properly consisted of shares in certain 
tmiis as well as the whole of the mnkarari 
interest of portions of the same lands. 

On the 17th of July 1902 the plaintiffs 
purchased the interest of Khormannessa 
in all the lands leased out to the Kundus. 
The plaintiffs on the 6th of June 1904 brought 
a suit for rent against the Kundus and 
obtained a decree on the 21st of November 
1904. The tenure was put up for sale in 
execution and purchased by the plaintiffs 
on the 21st of May 1906. In the meantime 
on the 18th of January 1904, the defend¬ 
ants purchased at a sale in execution of a 
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money-decree the interest of the Kundus in 
a portion of the property. This sale was 
confirmed on the 21st of May 1904 but the 
Court, before confirming the sale, did not 
require the deposit of the landlord’s fee as 
required by section 1 > of the Bengal Tenancy 
Act. The deposit was, however, maie on the 
12th of July 1904. The plaintiffs had 
instituted their suit against the Kundus 
on the 6th of June 1904, and they did not, 
even after they became aware of the 
defendants’ purchase, apply to add the 
defendants as defendants to the suit they 
had brought against the Kur.dus for rent. 
It has been argued on this appeal that as 
the plaintiffs were not aware at the date 
of the institution of their suit against the 
Kundus of the interest acquired by the 
present defendants, they were entitled to 
neglect the interest acquired by the present 
defendants when they came to hear of it 
after the institution of their suit. That 
argument does not appear to be well founded. 
Having regard to the terms of the Validation 
Act (Act I of 1903 B. C. ) it is clear that 
the defendants acquired an interest in the 
property before the plaintiffs instituted their 
suit for rent against the Kundus. Many 
cases have been cited on both sides to-show 
that in such a case the plaintiff in a suit 
can or cannot neglect an interest, he * first 
comes to hear of after the institution of his 
suit. These cases seem to me to have 
little, if any, bearing on the point in debate. 
The real question is whether a plaintiff 
desiring to affect or override the ^interest 
of a person acquired prior to the institu¬ 
tion must, if he becomes aware of such 
interest subsequent to the institution of 
his suit, join such persons as a party to 
his suit before he can affect or override 
such interest. On general legal principles 
I think he is so bound and if he fails to 
do so, the interest acquired prior to suit 
will not be affeoted. The defendants hav¬ 
ing acquired an interest in the property it 
cannot be that such interest known to the 
plaintiffs before decree is liable to be sold 
in a suit brought against another person 
and to be determined without the defendants 
having an opportunity of paying the rent 
and saving their property. I agree, there¬ 
fore, with the conclusion of the learned 
Subordinate Judge in this respeot. 


[I9i» 

One other matter was raised on the 
hearing of this appeal, viz , that the learned 
Judge had dismissed the suit as regards 
the land mentioned in schedule una to the 
plaint. The defendants, save as hereinafter 
mentioned, do not claim that the land 
mentioned in schedule una was included in 
their sale-certificate, but say that the lands 
in schedule gha to the plaint are also includ¬ 
ed in schedule una. 

The parties are agreed that the decree 
passed by the learned Judge should be 
amended by awarding possession to the 
defendants of the land mentioned in 
schedule una to the plaint, but that this 
shall not prejudice or affect the right 
of the defendants declared by the judgment 
in the lands mentioned in schedule gha to 
the plaint. Subject to this amendment 
the judgment appealed from must be 
affirmed and the appeal dismissed with costs, 
one hundred rupees. 

The parties have to day put in the 
terms on which the decree in this case 
should be drawn up. Let the decree be 
prepared in those terms. 

Appeal dismissed . 


PATNA HIGH COURT. • 

Civil Reference No. 16 of 1917. 

June 29, 1917, 

Present :—Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

Maharaja Sir RAMESHWAR SINGH 
BAHADUR— Plaintiff 

versus 

Sheikh MUHAMMAD WAlZ and others — 

Defendants. 

Bengal Tenancy Act (VIIIB. C. of 18S5J, s. 169— Sale • 
proceeds, disposal of—Application made two months 
after confirmation of sale, maintainability of — Interest, 
rate of, to be allowed to decree-holder — Costs, whether 
can be recovered out of surplus sale-proceeds. 

An application under section 169 of the Bengal 
Tenancy Act made more than two mouths after the 
date of confirmation of sale is maintainable, [p. 735, 
col 1.] 

Where the judgment-debtor disputes the landlord’s 
right to receive interest as part of the sum due on 
account of rent out of the surplus sale-proceeds 
under section 169 (c), Bengal Tenancy Act, the Court 
will determine the dispute and the determination 
shall have the force of a decree. Interest may be 
added to the sum due as rent at the statutory rate 
of 12^ per cent, per annum, [p. 735, cols. 1 & 2.] 
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The costs of an application under section 169 (c) 
of the Bengal Tenancy Act cannot be added to the 
sum to be deducted from the surplus sale-proceeds, 
[p. 735, col. 2.] 

Civil Reference made by the Munsif, 
Madhnbani, District Darbhanga, dated the 
24th February 1917. 

Messrs. Purendra Xarayan Sinha and 
Murari Prasad; for the Plaintiff. 

JUDGMENT. - This is a reference made 
by the Munsif of the 2nd Court, Madhubani, 
asking for an expression of opinion on three 
points of law: — 

(1) Is an application under section 169 
(c) of the Bengal Tenancy Act filed more 
than two months after the date of con¬ 
firmation of sale maintainable? 

(2) Is an applicant under section 169 
(c) of the Bengal Tenancy Act entitled to 
get out of the surplus sale-proceeds (a) 
interest on the rent due to him between 
the institution of the suit and the date 
of the completion of the sale, and (6) 
costs of the application under section 169? 
(c) if interest is allowable, then at what 
rate? 

We can see no reason for the reference 
on the first point. There is nothing in 
the Code to suggest that the application 
is not maintainable if made after two 
months. All that the Code indicates is 
that the Legislature is of opinion that two 
months is a sufficient time to give the 
landlord a reasonable opportunity of exercising 
his rights and if he fails to exercise them 
within that time, he runs the risk of 
losing his money by being anticipated by 
the judgment-debtor. The answer to the 
first question is, therefore, that the appli¬ 
cation is maintainable. 

The answer to the second question will 
depend in each case upon the application 
of section 169, clause (c). Where the 
judgment-debtor disputes the landlord’s 
right to receive interest as part of the 
sum due on account of rent, the Court 
will determine the dispute and the deter¬ 
mination shall have the force of a decree. 
The section does not say that the sum 
mast be due as rent. It says that it 
must be due on account of rent and 
undoubtedly interest accruing year by 
year is due on account of the rent being 
due. The answer to the second question 


is, therefore, that interest may ba added 
t d the sum due as rent at the statutory 
rate of 12i per cent, per annum. 

There is no reason to suppose that costs 
are leviable in summary fashion out of the 
sale-proceeds. The answer to this question 
is that the costs of the application under 
section 169 (o) cannot be added to the 
sum to be deducted from the surplus sale- 
proceeds. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 585 ok 1914. 

July 18, 1917. 

Present: —Mr. Justice Walmsley and 
Mr. Justice Greaves. 

AMRITA LAL MANDAL and others — 
Defendants Nos. 1 and 2— 
Appellants 
versus 

BHUTNATH MANDAL and others— 
Plaintiffs, AUKHOY KUMAR 

MANDAL AND ANOTHER—DEFENDANTS NOS. 3 

and 4—Respondents. . 

Civil Procedure Code {Act T of 1908J, p. XU, rr, 
23,25— Suit for declaration of title and possession — 
Title not proved in Trial Court—Appellate Court 
holding title proved, whet fieri'dun remand case — Remand, 
legality of. . 

A suit for recovery of possession of land on 
declaration of plaintiff’s title was dismissed by the 
Trial Court on the ground that the plaintiff's title to 
and possession of the land were not established. 
On appeal the Subordinate Judge, coining to the 
conclusion that the plaintiff had proved his title, 
remanded the case to the first Court for decision of 
live issues after recording such evidence as the 
parties might think lit to adduce: 

Held, that the remand was not in accordance with 
the procedure laid down in the Code and was wholly 
unnecessary and that the Subordinate Judge ought to 
have considered the evidence himself in coming to a 
conclusion upon the question of possession and 
limitation raised in the issues sent down for decision, 
[p. 736, col. 1.] 

Appeal against the order of tlie Subordi¬ 
nate Judge, Hooghly, dated the 31st August 
1914, reversing that of the Munsif, Amta, 
dated the 28th February 1913. 

Babu Mamnatha Nath Pay, for the Appel* 
ants. 

Babu Debendra Nath Mandal (for Babu 
Baikuntha Nath Mitter), for the Respondents. 
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JUDGMENT. 

Walmsley, J.—The plaintiffs in this suit 
sought for a declaration of title to and 
recovery of possession of a certain land. 

The Court of first instance found that 
the plaintiffs had failed to establish their 
title to the land. It also found that the 
defendants Nos. 1 and 2 had been in posses¬ 
sion of the land for a long time and that 
the plaintiffs had never been in possession. 
The plaintiffs preferred an appeal and the 
learned Subordinate Judge came to the con¬ 
clusion that the plaintiffs had proved their 
title. After stating this decision he went 
on to say that the judgment of the first 
Court had not dealt with the matter of 
limitation and possession, and accordingly 
he sent the case back to th9 first Court for 
decision of five issues after recording such 
evidenoe as the parties might think fit to 
adduce. Of the five issues mentioned, 1st 
and 10th are merely formal, 9th depends upon 
the decision of the main issues and 2nd and 
4th are technical. We have not been shown 
any reason for supposing that any importance 
is attached to them. It appears to me 
that the learned Subordinate Judge ougnt 
to have considered the evidence himself and 
come to a conclusion upon the question o 
possession and limitation and that it was 
not only wholly unnecessary but not in 
accordance with the procedure laid down 
in the Code for hm to remand the case 
to the first Court. 1 think, therefore, that 
this appeal should be allowed and the appeal 
preferred by the plaintiffs against the 
judgment of the Munsif should be sent 
back to the lower Appellate Court for 
decision in accordance with law. 

The appellants will get their costs of 
this appeal. We assess the hearing fee at 

one gold inohur. 

Greaves, J.—I agree. T 

Appeal allowed : Gas ? remanieu. 


CALCUTTA HIGH COURT. 

Apa^eal from Appellate Decree No. 431 

of 1913. 

June 29, 19' 7. 

Present:— Mr. Justice Walmsley and 

Mr. Justice Greaves. . v 

BADAL MIRZA and others -Plaintiffs— 

Appellants 

versus 

TINKORI KOLEY and others—Defendants 

—Respondents. 

Muhammadan Law— Wakf—Mutawalli, power of, to 
grant permanent lease of wakf property—Consideration 
spent in improving endowment—Lessee, position of— 
lief and. 

A mutawalli granted a mokarari maurusi lease ot 
wakf property and out of the selami paid for the lease 
spent Rs. 400 in building a pacca house for the 

endowment: 

Hr id, that the lease was void as there was no 
urgent necessity for granting it, but that the lessee 
was entitled to a refund of Rs. 400 spent by the 
mutawalli in building the pncca house, and that for 
this amount the lessee would have a charge upon the 
wakf property, but no personal claim against the 
mutawalli. [p. 737, cols. I & 2.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, 3rd Court, Hoogbly, dated 
the 21st December 1912, reversing that of the 
Munsif, 1st Court,. Howrah, dated the 6th 
November 1911. 

Babu Satish Chander Ghoie (with him 
Babu Bhupendra Coo mat Gkose ), for the 

Appellants. . , 

Dr. Dwarkanath Milter (with him Babu 

Jatindranath Bose and Biraj Mohan Mojumdar ), 


or the Respondents. 

JUDGMENT. 

Walmsley, J.—The plaintiffs as mutawalis 
,f certain waqf property brought this suit 
,o recover possession of land belonging to 
•he waqf and for a declaration that a 
nokarari maurusi lease, dated the 30th Aswin 
1313, executed by a previous mutawalli, their 
father Jamir-ud-din, in favour of the de¬ 
fendants Nos. 1, 2 and 3 was void. The first 
Court decreed the suit on the ground tha 
the maurusi lease was void. On appeal 
it was held that the lease was not void it 
it could be shown that there was urgent 
necessity for granting it and the case was 
remanded to the first Court for a finding 
on that question. This remand "as based 
on the authority of the case of Nemai Ghana, 
Adhya v. Mir Golam Hossein (1). On 
remand, the first Court found that there 

(1) 3 lml. Cus. 3o3; II C. L. J. 317; 140. W.N. 535; 
37 C. 179 at p. 187. 
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was no urgent necessity for the lease and, 
in consequence, if decreed the plaintiffs’ suit. 
The lower Appellate Court, however, has 
reversed this finding and dismissed the suit 
and, in consequence, the plaintiffs have pre¬ 
ferred this appeal. As already observed, 
when the case firs, went before the lower 
Appellate Court it was remanded on the 
authority of the case of Nem i Chand Adhyi v. 
Mir Qolam Ilossein (1) and the learned Vakil 
on behalf of the respondents has urged in this 
Court, first , that that case is an authority 
whi’h we should follow in this appeal and 
secondly , that there is a finding of fact by 
the learned Subordinate Judge to the effect 
that there was urgent necessity for the 
granting of this lease. 1 think, however, 
that the circumstances of this crse are so 
very different from those of Kemai Chand 
Adliya's case ( ) that the principles there 
enunciated have no application whatever 
here, and with regard to the suggestion 
that there is a finding of fact by the 
Appellate Court to the effect stated, 1 cannot 
agree because it appeal's to me that the 
words of the Subordinate Judge simply 
came to this that lie regarded the sub¬ 
stitution of a pncca duega for the thatched 
hut as desirable and prudent. That is not 
a finding that there was any urgent necessity. 
Now, if the rale already mentioned is not 
applicable in the present case, then it appears 
to me clear on the authorities that this 
lease is void. it is not necessary to do 
more than to refer to the cases of Jeivun Dcs$ 
Sahoo v. Shah Kuheer 0 (>d-deen (2) an 1 Shoijat 
Ali v. Zamceruoddeen (3). On the authority of 
these two cases, I am satisfied that this 
uiaurusi lease is void. It is contended, 
however, on behalf of tha respondents that 
the finding of the lower Appellate Court 
operates as a retrospective sancti >n f as effec¬ 
tive as a previous sanction by the District 
Judge, and in support of that suggestion the 
learned Vakil refers to a passage in the case 
of Xemai Chand Adhyi v. Mir ( iolam 1 [ossein 
(P. Again the circumstances are so entirely 
different that 1 do not think the remarks there 
made have any application in the present case. 

The third point which is raised is this, 
that as the then mutate ill i Jamiruddin actually 

received R».. 400 by way of s’lami, the 

(2) 2 M. 1. A. 3JO; 6 W. It (P. C ) 3; 1 Suth. 1\ C. 

J 100; 1 Sar. P. 0. J. 208: 18 E. K. 318. 

(3) 5 W. It. 158. 
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present mutawollis cannot have the lease set 
aside without refunding that sum. I take 
it that the learned Judge of the lower Ap¬ 
pellate Court found that, as a matter of fact, 
the sum of Rs. 400 out of the salami was 
spent by the then mntawaUi in building a 
pucca house and I think the present plaint¬ 
iffs ought to refund that sum. The 
plaintiffs as mufawallis of the wa<if pro¬ 
perty should refund that sum minus such 
sum as may be due by the lessees for rent 
in respect of the leased property and also 
minus the sum due to the plaintiffs by the 
defendants Nos. 1,2 and 3 by way of the 
costs of this litigation in all Courts. An 
account of this sum will be taken by the 
Munsif and the mutaveallis will he entitled to 
raise such sum by mortgage of the waqj 
property and pay the amount so raised to 
defendants Nos. 1, 2 and 3, or they can 
mortgage the property to defendants Nos. 
1, 2 and 3 to secure the sum found due 
the Munsif will fix the rate of interest 
under tlie mortgage. Tin's order does not 
impose any personal liability on the plaint¬ 
iffs or on the mutaivillis of the waqj pro¬ 
perty in respect of the sum found due. The 
Munsif after taking the aecount and 
determining the sum payable by the 
plaintiffs will fix a date wi bin which the 
sum so found due is to be paid or a mortgage 
to secure the same executed by the 
mutawallis in favour of defendants Nos. 1, 2 
and 3. If the sum si found due is not paid 
within the time fixed or secured by mort¬ 
gage the defendants Nos. 1, 2 and 3 will 

have a charge for that amount on the 
ivaqf property. 

(j Rii vVES, J. — I agree. 

Appeal allowed. 
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YEGNARAMA DJKSHITAR V. GOPALA PATTAR 

MADRAS HIGH COURT. 

Second Civil Appeal No. 273 of 1915. 

May 1, 1917. 

Present-. — Mr. Justice Abdur Rahim and 

Mr. Justice Napier. 

YEGNARAMA DlKSHITAR and others- 
Elaintiffs Nos. 1, 2, 4 and 5— 

Appellants 

versus 

GOPALA PATTAR and others—Plaintiffs 
Nos. 6, 3, 7 and S and Defendants Nos. 2, 3, 
5 to 11 and 13 to 19 anb 21 —Respondents. 

Temple propet ties, owned and managed by villagcis — 
Grama janam —Award laying down scheme oj manage - 

ment — Decree, whether can be altered by majority _ 

Managers, position oj—Corporation. 

The relationship of the inhabitants of a village in 
respect of a temple and its properties owned and 
managed by them in common is more in the nature 
of a corporation than that which exists among the 
members of a club, and the law regulating the latter 
does not apply to them. [p. 739, col. 2; p. 742, col. 2.J 

Harrington v. Sendall, (1903) 1 Cli. 921; 72 L J 
Ch. :-«96; 51 YV. R. 463; 8S L. T. 323; 19 T. L. R. 302, 
followed. 

Where a corporation consists of an indefinite num¬ 
ber, a major part of the members present at a 
meeting is competent to bind the minority but where 
the body is definite, there must be a major part of 
the whole number. [p. 739, col. 2.] 

Rex v. Bellringer, (1792) 2 T. R. 810; 100 E. R. 
1315; Coopery. Gordon, (1869) 8 Eq. 249; 38 L. J. 
Ch. 4^9; 20 L. T. 732; 17 W. It. 908, followed. 

This rule applies to India which recognises fiuctu- 
ttting communities as legal persona ; owning property, 
for instance, the caste and the village, and in 
matters relating to the management of caste pro¬ 
perty and the administration of its affairs, though 
not the disposal of it, the majority of the caste has 
authority to control the minority, [p. 740, col 1* p 
743, col. l.J 

Per Abdur Rahim, J .— A decree passed on an award 
cannot be treated as standing on a different footing 
from a contract, and a decree passed on the basis of 
such a contract must not be construed as laying down 
that the mode of management laid down therein is 
intended to be incapable of being altered afterwards, 
[p. 740, col. 1.] 

Nayappa v. Vcnhit Rao, 24 M. 265; Bheema Yen - 
kataramana v. Bhoinmini Gurappa, 28 Ind. Cas 970* 
28 M. L. J. 488; 2 L. W. 537, followed. 

Per Napier, J . —Where the majority of the inhabi¬ 
tants of a village are parties to a decree relating to 
the management of trust properties, they cannot 
subsequently alter the mode of management laid 
down In the decree by a majority vote. [p. 743, col. 2.] 

Bunwaree Chand Thakoor v. Madden Mohan 
Chuttoruj , 21 W. R. 41 at p. 42, followed. 

The inhabitants of a certain village owned a temple 
in oommon, and the temple owned both moveable 
and immoveable properties. Disputes as to the 
management of the temple’s properties were referred 
to arbitrators who passed an award, upon which a 
decree was passed entrusting the management of the 
temple and its properties to two persons selected by 
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the residents of particular streets. The scheme 
worked for two years, but disagreements.subsequently 
arose and at a meeting the majority of the members 
present, resolved to increase the number of 
trustees to 5: 

Held, ( Napier , J., dissenting) that [the majority of 
the members present had power to alter the scheme 
fixed by the decree and increase the number of 
trustees to 5, and that their decision was binding on 
the minority, [p. 740, col. 2.] 

Second appeal against tlie decree of the 
District Court of South Malabar, in Appeal 
Suit No. 184 of 1913, preferred against 
that of the Temporary Subordinate Judge, 
South Malabar at Palghat, in Original Suit 
No. 48 of 1911. 

Messrs. J L. Rosario and A. Sivarama 
Menon , for the Appellants. 

Messrs. C. V. Ananthakrishna Aiyar and 
T. From an Unni , for the Respondents. 

JUDGMENT. 

Adder Rahiai, J.—The inhabitants of the 

village of Koduvayur, who form a grama 

• s 

janam , own in common certain temples and 
moveable and immoveable properties in 
connection with those temples. The villagers, 
sometime in 1898 wanting to have the 
disputes which then arose, with regard to 
the management of these properties, settled 
by arbitrators, submitted to them the ques¬ 
tions at issue. The arbitrators made an 
award in April 1898 and the award was 
filed and made a decree of Court in October 
189c<. By that award, it was laid down 
that there should be two managers to be 
selected, each of them from particular 
streets in the village, by the majority of the 
villagers residing in these streets. This 
was provided for by the decision of the 
arbitrators on the 6th issue. Under the 
9th issue the award provided under what 
circumstances the managers were liable to 
be dismissed. It appears that in 1910 a 
number of villagers were dissatisfied with 
the management of the managers for the 
time being, and they issued a notice for a 
meeting to which all the villagers were 
invited to be present to consider the conduct 
of Rama Yadhyar, one of the managers, 
inasmuch as it was apprehended that if he 
were allowed to continue in the manage¬ 
ment, harm and loss would result to the 
devaswom , and “for the purpose of making 
arrangements to conduct the affairs of the 
devaswom in future properly without neglect, 
and in a manner conducive to the well 
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being of the dev a sworn?" The meeting was 
held accordingly on the appointed date and 
it was resolved among other things that 
the future management of the village 
devaswom should be entrusted.to a committee 
of five villagers. The plaintiffs in the suit, 
who are some of the villagers interested 
in the communal properties, want to have 
it declared that the proceedings in question 
were not valid and binding, and the prin¬ 
cipal ground on which the contention is 
sought to be upheld in second appeal is that 
since the award, Exhibit B, which wasembodi- 
ed in a decree, did not provide for any change 
as regards the number of managers, the 
community had no power except by the 
consent of all the members for the time 
being to change the method of management 
by increasing the number of managers from 
two to five. It appears that the total 
number of villagers at the date of the 
proceedings in question amounted to 164, of 
whom about 140 were present at the meet¬ 
ing and supported the resolution in question. 
Only 19 men opposed, they came to the 
meeting, but having made a formal objection, 
left, and the remaining members passed 
the resolution which i9 sought to be im¬ 
peached in this suit. So far as this point 
is concerned, Mr. Rozario, the learned 
Vakil for the appellants, argued that the 
villagers were the owners of the communal 
properties and they were not in the posi¬ 
tion of trustees and, therefore, unless all 
of them consented to alter the mode of 
management as laid down in the award, 
there being no provision in the award 
itself for effecting any change in this respect, 
the majority had no power to bind the 
minority in such a matter by any resolu¬ 
tion. Mr. Auanthakrishna Aiyar on behalf 
of the respondents on the other hand con¬ 
tended first of all that the villagers in 
this case were in fact trustees and, therefore, 
the rule regarding the conduot of business 
by trustees applied. It is difficult in this 
case to hold that this contention of Mr. 
Ananthakrishna Aiyar is sound, because side 
by side with the word urrallers” which is 
freely used in the pleadings as well as in 
the documentary evidence in the case, the 
parties describe themselves as owners’. 
Apparently none of the parties were inolin- 
vd to admit that the temples were public 


temples and the properties belonging to 
those temples were public and charitable 
trusts. The question before us has to be 
decided, therefore, on the basis that the 
parties, namely, the villagers, are co-ovvner3 
of the temples and their properties. 

Mr. Rozario strongly relied on the case 
of Harrington v. Sendall (l), in which it 
was held by Joyce, J., that where the rules 
of a club did not provide for increasing 
the subscription payable by the members, 
a general meeting of the club had no power 
to increase the subscription so far as to 
bind the members who had joined the club 
before the date of such meeting and object¬ 
ed to the subscription being raised. In my 
opinion, this class of cases has no applica¬ 
tion to the present case. The membership 
of a club is constituted by contract by which 
a member obtains a right to the enjoyment 
of certain privileges in consideration of his 
paying a certain subscription and, therefore, 
he may have a right to insist that no 
essential change shall be made in his rights 
unless it is warranted by the rules and 
regulations which existed at the time when 
he became member. In the present case, 
there is no question of any contrac ual rights 
of the plaintiffs being affected. The dispute 
is as regards the mode of management of 
certain properties which are owned in 
common by an indefinite body of persons. 
Some of them may not have contributed 
at all to the acquisition of the properties 
but derived their interest by inheritance. 
It could not be said that any villager has 
a contractual right to the enjoyment of 
any particular benefit or privilege with 
respect to the communal properties. The 
case is more analogous to the case of a 
corporation which owns properties, and the 
principle which governs is that laid down 
in the cases of Rca v. Bellringer 12) and 
Cooper v. (Jordon (3). in the former case, 
the rule enunciated by Lord Mansfield was 
followed, namely, that where a corporation 
consists of an indefinite number, a major 
part of those who are existing at the time 
is competent to do the act but where the 
body is definite, there must be a major 

(1) (1903) l Ch. 921; 72 L. J. Ch. 39(3; 51 W. It. 
463; 88 L. T. 323; 19 T. L. It. 302. 

(.2; (1792) 4 T. It. 810; 100 E. R. 1315. 

(3) (1869) 8 Eq. 249; 38 L. J. Oh. 489; 20 L. T, 
732; 17 W. R. 908. 
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pfii t of the whole number.” And as observ¬ 
ed by Lord Kenyon, It is in the nature 
of all corpcrations to do corporate acts; and 
where the power of doing them is not 
specially delegated to a particular number, 
the general mode is for the members to 
meet on the charter days, and the major 
part who are present to do the act (page 
1322).” In Cooper v Gordon (3) it is 
generally laid down that “in such bodies 
(meaning congregations) the decision of the 
majority of the trustees binds the minority. 
Indeed unless the law were so settled noth¬ 
ing could follow but confusion and defeat 
of the very purposes for which these con¬ 
gregations are foimed. The submission of 
the minority is the principle on which 
civil society is founded. It is a principle 
essentia) for that reasonable harmony which 
is necessary for the coherence of all societies, 
great or small, civil or religious” (page 258). 
This principle has been adopted by this Court 
in a very recent case—a decision of Ay ling and 
Seshagiri Aiyar, JJ., Hasan Eaza Sahi* v. 
llasan Ali Sahib (-1). 

It was observed by Chief Justice Jenkins 
iu Se(retail/of Slate v. Ifaibatrao Hart (h), 

The lawof the country recognized fluctuating 
communities as legal pertome capable of 
cwning property; as for instance, the caste, 
and the village, and in cur opinion the 
hukdars here were communities composed 
of the religious elements their names in¬ 
dicate.” Theie are many instances of castes 
and villages owning properties in this 
Presidency. If such an indefinite and 
fluctuating body had not the inherent power 
to provide for the management of their pro¬ 
perty by means of resolutions which had 
the approval of the majority and passed 
at a meeting properly and regularly convened, 
the business of such communities could not 
be conducted at all. It is justly observed 
by Justice Farran in Lalji Shamji v. 1 \alji 
Wardhmon (6) that “it is clear upon the 
authorities that in matters relating to 
management of caste property and the 
administration of its affairs the ma¬ 
jority of ti e caste has authority to conti ol 
the minor ity,” and then after referring to a 

number of decided cases, the learned Judge 

(4) 38 I ml. (/as. 528: 5 L. W. 419; (1917; 1 M. W. 
N. 1-89; 33 M. L. J. 348. 

(o) 28 B. 276 at 28 6; 6 Bern. L. R. 43. 

(6) 19 B. C07 at p. 522; 10 Inch Dec. (n. s.) 379. 
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further remarks: “But in the absence of a 
written or proved customary constitution I 
know not Iiow t the affairs of a caste could be 
administered if the decision of the majority 
duly arrived at and notified were not held 
binding upon the minority.” He relies upon 

Cooper v. Gordon (3), which has already been 
noticed. 

It was next argued that since the award 
was made a decree of the Court, it could not 
be modified by the majority of members 
without the consent of the Court. The an¬ 
swer to my mind is best furnished in the words 
of Mai kby, J., in Bunwaree Chand Thako.r 
v. Mudden Mohun Chuttoraj (7): * Joint owners 
of a property may make any arrangement 
they please as to the mode in which their 
property should be enjoyed by themselves, 
...but as far as I am aware, they cannot make 
an arrangement of this kind binding for ever 
upon all the successors. Therefore, we must 
put a reasonable construction upon that dec¬ 
ree, and we think, upon the whole, that it 
was intended only as a present arrange¬ 
ment for the management of the property, 
and not one binding on persons who 
weie not pnities Jo the decree.” So 
far as the construction cf the award in 
this case is concerned, I am inclined to hold 
that the mode of management laid down 
therein was not intended to be incapable 
of being altered afterwards by the villagers 
themselves, tor the purpose of questions like 
the present, a decree passed on an award 
cannot be treated as standing on a different 
footing from a contract, just as it has been 
ruled with reference to the question of reliev¬ 
ing against forfeiture [see ^agappa v. 

Venkat Rao (8), Bheema Venkataramana v. 
Bommini Gurappa (9)]. 

In fact Mr. Rozario himself conceded that 
all the villagers for the time being if agreed 
could change the mode of management in 
spite of the decree. Thus we revert to the 
original question, whether the majority could 
exercise such powers in the absence of any 
express prohibition in the decree made upon 
the award and I have already pointed out that 
the answer to ihat must be in the affirmative. 

The second point argued before us was that 

(7) 21 W.R.41 at p. 42. 

(8) 24 ?J. 265. 

(9) 2S Ind. Cas. 970; IS M. L. J. 488; 2 L. W. 637. 
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the notice calling the meeting, that is, Ex¬ 
hibit II, did not sufficiently indicate that the 
proposal to increase the number of managers 
would be considered. This objection is not 
taken in the grounds of the second appeal, 
for it cannot be said that it is covered by 
grounds 7 and 8. It appears even doubtful 
if the objection was urged before the District 
Judge or before the Trial Court and it is too 
late now to take an objection of this charac¬ 
ter for the first time. But I may say that, 
as I read Exhibit II, I think the question 
of increasing the number of managers is 
covered by the words for the purpose of 
making arrangements to conduct the affairs 
of the devaswom in future properly without 
negleot and in a manner conducive to the 
well being of the dtraswom /’ As for the ob¬ 
jection that the requisite number of mem¬ 
bers did not sign the notice, this was also 
taken for the first time at the hearing of 
the second appeal and cannot be entertained. 

It was also pointed out that there were 
six strangers (that is. men who did not be¬ 
long to the village community) who were 
present at the meeting and signed the reso¬ 
lution. But that cannot make any difference 
as to the validity and binding character of 
the resolution, for even eliminating these six 
men, the others who signed it formed a 
decided majority. The decree of the lower 
Court will be confirmed and the second ap¬ 
peal dismissed with costs. 

Napier, J.—This second appeal arises out 
of a representative suit by eight persons, in¬ 
habitants of the village of ICeralapuram, 
against 19 other inhabitants, to declare 
that a resolution passed by a majority 
of the villagers at a meeting held in the 
village on the 25 th September 1910 

is not valid and binding. It appears that 
the householders of the village constitute 
a grama janam and as such own a il°i 
and certain properties to be utilised for 
its support. There had been disputes in 
connection with the management of these 
properties, which terminated in a reference 
tc arbitration and an award by the arbitra¬ 
tors. This award provided that there 
slu uld he two managers, one selected 

from the party residing in two specified 
streets ard ti e other selected by the party 
residing in two oilier streets. Provision 
was made for the dismissal of the managers 


on a requisition signed by more than half 
of the householders, and other provisions 
in the awnrd laid down a scheme for the 
management of the property. This award 
was issued on tire 5th April 1908 and was 
made a decree of Court under the provi¬ 
sions of the Civil f'rooedure Code on the 
15th October 1908. The resolution, the 
subject of this suit, passed nearly two years 
later, dismissed one of the managers, 
appointed five instead of two, ar.d made other 
alterations in the system of management. 

Mr. Rozario for the appellants attacks 
the validity of the resolution in two ways. 
He urges, first , that the notice calling the 
meeting war- bad, in that, first, it was not 
signed by a raaiority as required by the 
award, and secondly, that it did not give 
notice of the matters which * were dealt 
with at the meeting. His other objection 
goes more to the root of the matter, for 
he contends that the award was final and 
had been made a decree of Court: and as 
it contained no prevision for alteration, 
there was no power in a majority to 
compel a minority to agree to any altera¬ 
tion. The first objection can he dismissed 
very shortly. The point of non-signature 
by a majority was never raised in the 
plaint nor has it been discussed in either 
of the judgments, nor is to be found in 
the grounds of appeal. The second ob¬ 
jection to the notice does appear to have 
been considered in the course of the judgments, 
but I can find no direct issue on the point. The 
attack on the validity of the proceedings all 
through the trial of the suit turned on the 
question whether there had been proper 
publication of the notice and whether the 
meeting was held at the advertised time 
and at the advertised place, but nothing 
was said about the contents of the notice. 
Even if the point had been taken, I think 
the language in Exhibit II is wide enough 
to cover the matters dealt with in the 
resolution, bearing in mind that the notice 
is not a statutory requirement. 

There remains the really important question 
in the case. Mr. Rozario contends that these 
villagers, 164 in number, are co-owners of the 
devaswoiu and its properties and as such co¬ 
owners, in the absence of any agreement 
between themselves, have equal rights over 
llie whole of the properties and no on§ 
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co-owner can be bound by the action or 
wishes of any other or others. He con¬ 
tends tbat it makes no difference whe¬ 
ther there are 164 co-owners or three, 
that as long as they are joint owners, the 
majority cannot bind the minority. He 
relies on the award as being the joint 
agreement of the co-owners and binding on 
them all and as the award contains no 
provision foi alteration it is still binding on 
all the owners. I have come to the conclusion, 
for reasons which I will sta'e later, that this 
award having been converted into a decree 
is for the present binding on the parties, 
but as I am in entire accord with the view 
taken by my learned brother as to the power 
of a majority to bind a minority, I will 
state my reasons on those points. Mr. 
Rozario asks us to apply the analogy of 
club law as laid down in the case of 
Harrington v. Send all (l), the well known 
leading case on the subject. The proposition 
there staled is that a club governed by 
rules which did not contain any provision 
for amendment or alteration, cannot, by a 
resolution passed by a majority of the mem¬ 
bers, raise the amount of the subscription 
provided in the rules, so as to bind existing 
members. The question we have to decide 
is whether the conditions of associations 
of the nature of this grama janam differenti¬ 
ate them from ordinary joint owners 
or members of a club. 

There is certainly this difference between 
a body like this and voluntary associations, 
such as members’ clubs, corps of volunteers, 
etc., that membership arises not from 
agreement but from status. In this respect 
this grama janam has more analogy with 
caste and it has certainly been decided in 
a case reported as Lalji Shamji v. Walji 
Wardhman (6) that in matters relating to 
the management of caste property and the 
administration of its affairs a majority of 
the caste has authority to control the minor¬ 
ity, This is the decision of a single Judge 
but the case was elaborately argued 
before him and he relie6 on certain unreport¬ 
ed and reported cases of the High Court 
of Bombay. The same view seems to have 
been taken in this Court in Krislinasami Chetti 
v. Virasarrii Clietti (10). The plaintiff in that 

l (10) jo M, 133; 3 Ind. Dec. (n. s.)[843. 


case had been expelled from the caste by a 
resolution of the majority. He took several 
objections to the resolution, but it was not 
urged that if the matter was properly 
considered and a decision arrived at 
bona fide by a majority, it would cot be in 
their power to expel. It is hardly necessary 
to say that there can be no existing 
agreement laying down rules for the 
management of oastes. A very instructive 
case is one reported as Jagannath Churn v. 
Akali Dassia (11). The plaintiffs were 
members of a villagers’ fraternity and in 
their suit they claimed a right to enter the 
prayer hall and perform their prayers and 
other rights therein. The defendants were 
the majority of the whole body of the 
community and they had excluded the 
plaintiffs from the exercise of the rights 
claimed on the ground of their misconduct. 
The plaintiffs’ suit was for an injunction 
to restrain the defendants from interfering 
with their rights. The Court held that it 
had power to go behind the resolution 
where the matter was one of expulsion and 
that English cases which decided that rules 
authorising a majority to expel were 
conclusive of the question, did not necessarily 
apply to cases of sects and castes where 
expulsion had serious results, and it further 
held that where an existing rule was contrary 
to natural justice or the decision had not 
been come to bona fide the Court could 
interfere with it. The importance of this 
case lies in the view taken by the Judges 
that associations in this country of which 
membership arises out of status must be 
viewed differently to associations in Eng¬ 
land founded on agreement, though the 
actual questions decided in the case do not 
arise here. In England it has been decided 
in Bex v. Varlo( 12) and Rex v. Bellringer (2) 
that where a corporation consists of a 
varying number of persons, the decision of 
a majority on the question of administra¬ 
tion binds the minority; and in the case of 
congregation of a church it was decided in 
Cooper v. Gordon (3), following Ferry v. Ship¬ 
way (13), that so far as the administration 

(11) 21 C. 463; 10 Ind. Dec. (n. s.) 938. 

(12) (1775) 1 Cowp. 248; 98 E. R. 1068. 

(13) (1859) 4 De G. & J. 353; 1 Giff. 1; 2S L. J. Ch. 
660; 5 J in', (n. s.) 1015; 45 E. R. 136; 7 W. R. 574; 124 
R, R. 286. 
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of the affairs of a church was concerned, 
the appointment of a minister by the 
majority bound the minority. It is true 
that the congregation were not the owners 
of the church property and, therefore, they 
differed in that respect from this grama 
janam, But as the question before us is 
not a9 to the right to dispose of any 
property of the grama j<>nam t i think we 
can properly apply the same principle. I 
do not say that if a majority sought to 
dispose of the property jointly owned by 
them the decision of the majority would be 
binding. I reserve my opinion on that point. 
But the question in this case being only 
the formation of a scheme and the appoint¬ 
ment of managers, in my opinion, the 
opinion of the majority must be held to bind 
the minority. 

A further difficulty, however, arises from 
the fact that the award of the arbitrators, 
which formulated the scheme sought to be 
varied by the resolution, has been made a 
decree of Court. On the one hand, it may 
be urged that it is idle to make a scheme 
a decree of Court if there is power in the 
majority to set it at r ought the next 
day. On the other hand it is difficult 
to see how an arrangement which 

has been made a decree of Court 
and has subsequently been found to be 
unworkable can ever be altered if a major¬ 
ity have not that power This question 
came up for decision before the High Court 
of Calcutta in a case reported as Bunwaree 
Chand Thakoor v. Mudden Mohun Chut tor aj (7). 
There a decree was passed between persons 
through one of whom the plaintiff was 
claiming with regard to the use of pro¬ 
perty dedicated to an idol. Under that 
decree the property was to be placed in 
possession of a gumastah appointed by the 
persons interested, who were to be entitled 
to the surplus proceeds after the necessary 
expenses of worship had been provided 
for. That decree had been passed in 
1829. In 1870 a new arrangement was 
made to which the defendants obviously 
took objection, under which the plaintiff in 
that suit was to be given possession. 
The Court held that the decree only 
gave effect to an arrangement made 

among the parties themselves for their 
convenience ar.d was not binding upon 


any persons except the actual parties 
to the decree. There is no doubt that 
the award in this case falls within this 
language and that it was an arrangement 
made among the parties themselves for 
their own convenience. The learned Judges 
in that case held that the decree could 
not bind in perpetuity all the successive 
ownerc of the property as to the mode 
in which the property should be managed, 
that joint owners could not bind their suc¬ 
cessors in the case of private property, 
but that successors were entitled to make 
any arrangement they pleased as to the 
mode in which their property should be 
enjoyed among themselves. Although, as 
1 have held, a majority can bind the 
minority by resolution, I do not think that 
a majority the members of which have 
been parties to the decree can go behind 
it. It is only two years since this decree 
was passed. The plaintiffs in this case 
were parties to the award and decree and 
seek to have its provisions enforced. It 
seems to me that the defendants must 
bring themselves within the rule laid down 
in Bunwaree Chand Thakoor v. Mudden Mohun 
Chuttoraj (7) and show that that decree 
is not binding on them. No attempt has 
been made to do this and considering that, 
as I have already said, the decree was only 
passed two } r ears ago, it is obvious that 
by far a greater majority of the present 
owners of the grama janam must have 
been parties to it. I am, therefore, of opi¬ 
nion that it was not open to I he defendants 
at that time to ignore the decree and that 
for this reason the plaintiffs are entitled to 
succeed. 1 would, therefore, allow this ap¬ 
peal with costs throughout. As my learned 
brother takes a different view, the appeal 
will be dismissed with costs. 


v r.p 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2294 

of 1915. 

June IS, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Ne.vbould. 

BROJA KRISHNA GHOSE SARDAR— 

Plaintiff—Appellant 

versus 

BENIMADHAB GHOSE SARDAR 
and others—Defendants—Respondents. 

Guardian* and Wards Act (VIII of 1890), s. 10 (1), 
(3 )—Application stating date of birth of minor — Pro¬ 
ceeding for appointment of guardian—Evidence — 
Admissibility of proceedings to prove age of minor in 
subsequent suit. 

The proceedings for the appointment of a guardian 
of a minor and the cause title of such proceedings 
stating the age of the minor at the date of the 
proceedings are not admissible in evidence for tin* 
purpose of showing what the age of the minor was 
at that time. [p. 745, col. 1.] 

Appeal against the decree of the District 
Judge, 24-Pergannahs, dated the 12th July 
1915, reversing that of the Munsif, first Court, 
Basirhat, dated the 25th May 1914. 

FACTS of the case appear from the judg¬ 
ment. 

Dr. Sarat ChanJer Basok (with him Bahn 
Heramba ChanJer Guha ), for the Appellant..— 
The plaintiff is the appellant in this case 
and he wants to set aside some alienations 
which were made by his guardian appointed 
under the Guardians and Wards Act. The 
question in controversy in the present case 
is whether the minor instituted the suit 
within three years of his attaining majority. 
The plaintiff sought to put in evidence the 
proceedings in which the guardian was ap¬ 
pointed. The lo.ver Appellate Court was 
clearly wrong in not admitting and consider¬ 
ing the aforesaid proceedings as evidence 
of the age of the minor. The evidence 
adduced was nothing but the certificate 
which was issued by the District Judge 
noting the age of the mine r. Although 
under the circumstances, section 35 of the 
Evidence Act, regarding the relevancy of an 
entry in a public record made in perform¬ 
ance of duty, may not be applicable, 
sections ?, 9 and 11 of the Evidence 
Act will certainly apply. The ‘relevant fact’ 
in the present case is the appointment of 
the guardian. Under the Guardians and 
Wards Act the a. e of the person is noted 
to t>hovv when guardianship would cease, 


Read- section 4 1 , clause (V). To fix the 
time up t» which guardianship wonli 
continue, the age of the person is noted. 
The age is given in the certificate. The 
certificate does come under section 11 of 
the Evidence Act. The statement as to 
age was made 15 years ago when nobody 
could feresee this litigation. It was ac¬ 
cepted in 1890. The certificate was allowed 
to go in when tendered without objection. 
So I submit it was admissible to prove 
the age of the minor at the time of the 
appointment of his guardian. 

Babu Ram Chanter Mojumiar with him 
Babu Provash ChanJer Chatterji), fjr the 
Respondents, was not called upon. 

JUDGMENT. 

Fletcher, J.—This i3 an appeal by the 
plaintiff against a decision of ihe learned 
District Judge of the 24 Pergannahs, revers¬ 
ing the decision of the Munsif at Basirhat. 
The suit was brought by the plaintiff to 
set aside certain alienations made by his 
guardian appointed under the provisions of 
the Guardians and Wards Act. It is com¬ 
mon ground in this case that a suit of 
this nature must be brought by the plain¬ 
tiff within three years of attaining 
iuh j rity. The question is whether the 
present suit v as brought within that 
peiif.d. The plaintiff wanted to give in 
evidence the proceedings in which the 
guardian was appointed and the cause title 
of which apparently stated the age of the 
plaintiff on that date. The learned Judge 
rejected that evidence, as far as 1 can 
see, on these grounds: First of all, that 
that staterr.r-nt in the cause title in the 
matter of the Guardians and Wards Act 
must have been founded upon a statement 
made by the proposed guardian; the pro¬ 
posed guardian ought to have been called, 
if l e was alive and, if not, the statement 
made by the guardian to the Court asking 
for the appointment of the guardian ought 
to have been put in and, if that ccnld not 
be produced, then the document now 
wished to he relied on might have been 
used for the purpose of showing what the 
age of the plaintiff was. One cannot, by this 
short cut, get rid of the formalities 
prescribed by the Indian Evidence Act. No 
doubt, in a large number of cases, the manner 
in which the evidence is let in is extremely 
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loose; but, in the case of an objection, the 
provisions of the law must be strictly 
observed and they should be as strictly 
observed in the Mofussil Courts as in any 
other Court. 1 think, on the whole, that 
the learned District Judge, in the circum¬ 
stances of the case, rightly rejected this 
document. The present appeal, therefore, 
fails and must be dismissed with costs. 

Nbwbodld, J.— I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal Sdit No. 44 of 1910. 

April 25, 19i7. 

Present: —Mr. Justice Ayling and 

Mr. Justice Sadasiva Aiyar. 

PANA LANA ANA ALAGAPPA 

CHETTIAR AND OTHERS— 

Plaintiffs Nos. 2 to 4—Appellants 

v rsns 

RAVANNA MANA PANA GHANA 
MUTHIAH CHETTIAR 

— D E KE N DA NT— R ESPO \ DE NT. 

Religious Endowments Art (XX of 18(53), **. II 18 
—Unit untlcr s. It -Leave granted under s. J8 to 
several persons— Death of one , effect oj — Abatement — 
Civil Procedure Code. (Art V of 1008). >•. 02, () /, r. 8 
—Criminal Procedure Code (Art V of 18981, s. 105. 

A suit onco instituted under sect.ion 11 of Mie 
Religious Endowments Act by the persons to whom 
leave is granted under section '8 of the Act does 
not abate merely on account of tin* subsequent 
death of one of the persons to whom leave was 
originally granted, [p. 740, col. 2; p. 717, col. l.j 

Mnddala Bagavannnruyana v. Yadapalti Perunmlla - 
charyulu , 31 I ml, Cas. 236; iJ) M L.J 231 : Paean,' -- 
unram Munpa v. Narayanan Namboodri, 3 4 hid C;is. 
384; 40 M. 110; 3 L. W. 305; ( 1016) I M. \V. X. 402; 31 
.M. L.J. 2/9; I aradayya Chetty v. Mu nnsrnni Chetly } 
13 hid. Cas 232; 10 M. L. T. 514, distinguished. 

Chhabda Ram v. Durga Prasad , 28 hid. Cas. 681; 
37 A. 296; 13 A. L. J. 379, dissented from. 

I’er Ayling , J. —The language of section 18 of the 
Religious Endowments Act is very similar to section 
195 of the Code of Criminal Procedure and differs 
from section 02 of the Code of Civil Procedure. 
Under the former, a sanction granted by one person 
may be utilised by another, but under section 02 of 
the Code of Civil Procedure, the persons who institute 
the suit must he identical with those who obtained 
the sanction. But section 18 of the Religious Endow- 

*rposes an independent condition, 
that the suit shall not bo entertained unless leave 
has been previously granted on application, and does 
pot indicate by whom the application should ho 


m ule. That clearly indicates an intention that the 
suit need not be by the same person to whom leave 
was granted, fp. 740, cols. 1 Ar 2 ] 

Tatltajya, In r#* f 12 M 17; 2 Weir 161; 4 Ind. Deo 
(n.s.) 382, followed. 

Venkatnslin Mai ha v. I Jam mampalh llamnyya 
Hega.de, 26 hid. Cas 202; 38 M. 1192; 27 M. L. J. 241. 
distinguished. * ’ 

Per Sadasiva Aiyar, J. - A suit under section 14 of 
Act XX of 1863 is as much a representative suit as one 
brought under section 92 of the Civil Procedure Code 
or some of the suits under Order I, rule 8, of that 
Code, as it is equally brought in the name and as it 
affects the lights of all those interested in the 
religious endowment. All such interested persons 
become, in the eye of the law, parties to such a suit 
and the death of one or more of them cannot cause 
the suit to abate, nor would it prevent the suit from 
being heard till “its finish” after it has been once 
properly ami legally instituted, [p. 747, col. 1. J 

Appeal against the decree of the District 
Court, Ramnad at Madura, in Original Suit 
No. 22 of 1913. 

Messrs. N. T. Srinivasagopalachariar and 

C. 8 . Ramachandra Aiyar, for the Appellants. 

Messrs. A. PrisUnaswami Aiyar and M 
Pataniali Scts/ri , for the Respondent. 

JUDGMENT. 

Avlino, J. —The suit from which this appeal 
arises was instituted intersection 14. Religious 
Endowments Act. XX of 1863, hy four per. 
sons, who had obtained leave of the Court 
under section 1^ of the same Subsequent 

t its inst 11 uI io?i, one of thc. c e persons 
died; and -the District Judge h;ws dismissed 
the suit on the single ground that it is 
not competent to the three survivors to 
maintain it, "it being essential that all 
the donees of the power {to institute a 

suit) conferred hy the Court should jointly 

exercise that power right up to the finish 
ot the suit.” The surviving plaintiffs ap- 
peal. 

The chief authority relied on hy the Dis¬ 
trict Judge is that of Venhitesha Mallia v . 
Ram mampalli Ramayya J/egade (l > ,‘ n 

which it was held that where sanction was 
given under section 18 of the Religious 
Endowments Act to two men, it was not open 
to one of them alone t> institute the suit 
under that section. It may he pointed 
out at once that this ruling does not 
necessarily cover the present case, in which 
the suit was validly instituted by all the 
persons who outlined lnveto sue, but one 

(I) 2 5 hid. Cn< 202, 38 M I 0 \ M. L .1. 241 
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of them subsequently died. It does not 
necessarily follow that a validly instituted 
suit abates for this reason. Another judg¬ 
ment of this Court quoted in support of 
the lower Court’s decree, Maddala Paga - 
vannarayana v. Vadapalli Perumallacharyulu 
(2), also deals with a case in which the 
institution was itself defective (in the above 
sense): and the only authority brought to 
our notice in support of the abatement is 
Ghhabila Ram v. Durga Prasad (3), which 
was expressly dissented from in a recent 
case of this Court, Parameswaram Munpu 
v. Narayanan Namboodri (4). All the last 
three cases were of suits instituted under 
section 92, Civil Procedure Code, but as I 
shall endeavour to show presently the 
difference between the two sections is in 
the present appellants’ favour. 

Section 18 of the Religious Endowments 
Act is very similar to section 195 of the 
Code of Criminal Procedure. In each, the 
Courts are expressly forbidden to entertain 
a complaint or suit, unless express sanction 
or leave for its institution has been pre¬ 
viously obtained. The grant of the sanction 
or leave in each case removes the bar to 
the Court taking cognizance of the matter; 
and once that bar is removed, it is not 
easy to see how either of the two sections 
can have further effect. In the case of 
seotion 195 of the Code of Criminal Pro¬ 
cedure, the complaint may be filed by 
a different person altogether from the person 
who applied for the sanction, vide Tath • 
ayya, In re (5), and though it is not 
necessary for ns to go so far in the pre¬ 
sent case, I do not see why the same 
should not hold good in the case of leave 
granted under section 18 of the Religious 
Endowments Act. With all respect to the 
learned Judge3 who ' decided Ver,katesha 
Mallia v. Bammampalli Ramayya Hegade v. 1 ), 
the wording of seotion lb of the Religious 
Endowments Act seieins to afford no warrant 
for the consideration by the Court of the 
personality of the applicant. The duty of 
the Court is specifically defined as the 
determination of whether there are suffi- 

(2) 31 hid. Cas. 236; 29 M. L. J. 231. 

(3 1 28 Ind. Cas. 681; 3" A. 2P6; 13 A. L. J. 379. 

(4) 34 lud Cas. 364; 40 M. 110; 3 L. W. 305; (10J6^ 

1M. W. N. 402; 31 M.L. J. 279. 

(5) 12 M, 47; 2 Weir 164; 4 Ind. Dec. (n. s.) 382. 


cient prima facie grounds for the institution 
of the suit. In dealing with applications 
under section 195 of the Code of Criminal 
Procedure, Courts do not uncommonly bear 
in mind the personality of the applicant 
and his probable motives, although section 
193 is, in this respect, quite general in 
its terms, and does not attempt to define 
the matters for the Court’s determination. 
Nevertheless, as already stated, a sanction 
granted to one person may be utilised by 
another Section 92 of the Code of Civil 
Procedure is different. It expressly authorises 
the institution of a suit by two or more 
persons having an interest in the trust 
and having obtained the consent in writing 
of the Advocate-General.” This wording 
certiinly supports the view that the persons 
who institute the suit must be identical 
with those who obtained the sanction. 

Under section 14 of the Religious 
Endowments Act, on the contrary, any 
person or persons interested may s e; and 
section 18 merely interposes an independent 
condition, that the suit shall not be 
entertained unless leave has been previously 
granted on application, but without indicating 
in any way by whom the application should 
be made. 

• 

There seems to me, therefore, no need 
to adopt the District Judge’s very narrow 
view of the section: and where the District 
Court has, on due consideration, decided 
that there are sufficient prima facie grounds 
for the institution of a suit against trustees 
of religious endowments, it is undesirable 
in the public interest that unnecessary 
obs'acles should be thrown in the way of 
its prosecution. 

I would set aside the decree of the Dis¬ 
trict Court and remand the suit for disposal 
on its merits. Costs in this Court should 
be costs in the cause. 

Sadasiya Aiyar, J.— I should like to reserve 
my opinion on the question whether when 
leave is granted to A under seotion 18 
of Act XX of 1863 to institute a suit, 
B could institute that suit under section 

14. 

But I entirely agree with my learned 
brother that there is nothing in seotion IS 
which can be construed as putting an end 
to the suit after it is once legally instituted, 
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simply because one of several persons who 
obtained the leave under section 18 died 
during the pendency of the suit. I think 
that the general provisions of the Civil 
Procedure Code become applicable as much to 
a suit brought in the Special Court mentioned 
in section 14 of the Religious Endowments 
Act after the first step, namely, the insti¬ 
tution of the suit, has taken place, as to 
a suit brought under section 92, Civil Pro¬ 
cedure Code, except that a certain special 
or rather supplemental provision regarding 
reference to arbitration (see section 16 of 
the Religious Endowments Act) is also 
applicable to the former case and the Court 
is given express powers to award certain 
named reliefs in its decree to a suit 
under section 92, Civil Procedure Code. See 
Parameswaram Munpu v. Narayanan Nam- 
boodri (4) and Varadayya Chetty v. \funu- 
sami Chetty (6). 

A suit under section 14 of Act XX of 
1863 is, in my opinion, as much a repre¬ 
sentative suit as one brought under section 
92 of the Civil Procedure Code or some 
of the suits under Order I, rule 8, of that 
Code, as it is equally brought in the name 
and as it affects the rights of all those 
interested in the Religious Endowment. All 
such interested persons become, in the eye 
of the law, parties to such a suit and the 
death of one or more of them oannot cause 
the suit to abate, nor would it prevent the 
suit from being heard till “its finish” after 
it has been onoe properly and legally insti¬ 
tuted, unless perhaps in the almost impossible 
contingency of all the persons interested 
ceasing to exist in this world by death or 
by wholesale apostacy. 1 agree in the 
order proposed by my learned brother. 

Appeal allowed ; 

Case remanded. 

Y.R.F. 

(G) 13 Ind. Cas. 232; 10 M. L. T. 514. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 35 of 1915, 

June 8, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kr. 

and Mr. Justice Walmsley. 
ASiTULLA— Defendant No. 1— Appellant 

vet sus 

SADATULLA and another—Plaintiffs_ 

Respondents. 

Fraud—Plaintiff co-vendee's name omitted freon 
conveyance—Suit for possession of share against co - 
vendees — Limitation—Suit for rectification barred— 
Specific Relief Act (1 of 1 fi?7y, s. 31. 

A plaintiff who was a co-vendee of land along with 
the defendants but whose name was omitted” from 
the conveyance by the fraud of the defendants, who 
were entrusted with the preparation and execution 
ot the document, can by a suit recover possession 
of his share, even though the limitation period for 
rectification of the conveyance by insertion of his 

name, by a suit properly framed for the purpose has 
elapsed, [p. 74K, col. 2.] ’ 

Appeal against the decree of Mr. Justice 
Mullick, dated the 26th May 1914, j n 
Appeal from Appellate Decree No. 1862 of 

1911. 

FACTS of the case appear from the fol¬ 
lowing judgment of 

M[i llice', J.—The case of the plaintiff 
No. 1 ;s that he and defendants Nos. 1 
and 8 jointly purchased some land, the con¬ 
veyance in respect of which was executed by 
the proprietors on the 19th Chaitra 1303 B.S., 
that on that day and the date of registra¬ 
tion the plaintiff paid his share of the pur¬ 
chase money, that plaintiff’s share in the 
land was partitioned subsequently by pri¬ 
vate arrangement, that he collected rent 
from some of the tenants hut in 1306 the 
tenants refused to pay him rent as defendant 
No, 1 had got decrees against them for 
rent. He dates his cause of action, firstly , 
from Kartick 1304 when he first discovered 
th^t through the fraud of defendant No. 1 
his name had been omitted as one of the 
purchasers in the conveyance of the 19th 
Chaitra 1303, and secondly , from the begin¬ 
ning of 1306 when the refusal of the tenants 
to pay him rent constituted a dispossession 
from the land. Plaintiff No. 2 is the brother 

of plaintiff No. 1 . The suit was instituted 

on the ISth chaitra 1315 B. S, and th$ 
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plaintiffs ask for a declaration of title and 

possession. 

The Munsif finds that although there is 
not sufficient evidence of fraud on the part 
of defendants the plaintiff did in fact pur- 
chase the lml in suit for cDnsideration. He 
has accordingly decreed the suit. Tne Sub¬ 
ordinate Judge agreeing with this view has 
dismissed the appeal. The present second 
appeal is preferred by defendant No. 1. 

The first ground urged is that the only 
relief which the plaintiff could have sought, 
was a rectifi *at,ion of the kobiii of the 19th 
Chnitra 183 d i>. S., unlerse* i hi 31 of the 
Specific Relief Act, a relief which is now 
barred by limitation. Now upon the find¬ 
ings this is nit a cue either of fnud or 
mutual mistake and, thercfoie, secti ;n 31 
does not seem to me to apply. Next, it is 
urged that the facts disclosed do not es¬ 
tablish that the plaintiffs have been dispos¬ 
sessed and that a decree for rent obtained 
against a tenant is not an act dispossessing 
a rival proprietor, in my opinion bith Courts 
have decided rightly in favour of the plaint¬ 
iffs with regard to this part of the case. If 
a proprietor has been collecting rent from 
his tenants, and is prevented from doing so 
because a rival proprietor has successfully 
invoked the assistance of a Court of Justice, 
the injured proprietor is dispossessed from 
his property just as effectively a3 if he had 
been driven out by physical force. The 
case might be otherwise if the tenants in 
spite of the decrees obtained by a rival 
proprietor continue to pay the original 
claimant, but that question dots not arise 
here. The case is clearly one of d is posses 
sion and the suit is saved by the 12 years’ 
rule of limitation. Article 120 of the 
Schedule to the Limitation Act, therefore, has 
no application. No other point has been 
argued before me and the appeal h dismissed 
with costs. 

Babu Sasodhir R'>!/ for Babu Rerendro 
Chandra Das, for the Appellant. 

Babu Uemendra Kumar Das, for the Re¬ 
spondent. 

JUDGMENT. —This is an appeal under 
olause 15 of the Letters Patent from a judg¬ 
ment of Mr. Justice Mullick in a suit for 
recovery of possession of land on declaration 
of title. The case for the plaintiffs is that 
on the 2 st March 1897 they, along with 


defendants Nos. 1 and 8, purchased the dis¬ 
puted property from the proprietor, but 
tha\ by the fraud of the first defendant who 
was entrusted with the preparation and exe¬ 
cution of the c mvcy mcj, thi na nsj of the 
plaintiffs were omitted fora the document. 
The plaintiffs seek for a declaration of their 
title and for recovery of the lands from 
the defendants who have wrongfully kept 
them out of possession. The Courts below 
have concurrently found that the allegations 
of the plaintiffs are well founded and have 
decreed the claim. The decree has been 
affirmed by Mr. Justice Mullick. In the 
present appeal, this decision has been assailed 
as erroneous in law. It has been argued 
that the plaintiffs cannot establish their title 
till the conveyance is rectified by the inser¬ 
tion of their names, that the time to obtain 
rectification of the conveyance by a suit pro¬ 
perly framed for the purpose has elapsed, 
and that they can net by a suit for possession 
on declaration of title indirectly obtain relief 
to which their claim has been lost by lapse 
of time. In our opinion there is no founda¬ 
tion for this contention. 

Section 31 of the Specific Relief Act, which 
has been pressed upon our notice, no doubt 
entitled the plaintiff* to obtain rectification 
of the conveyance. But the question re¬ 
mains, whether it is not open to them to 
establish their title by proof that although 
the conveyance was drawn up in favour 
of defendants Nos. i and 8, they were bene¬ 
ficial owners under the transaction. In our 
opinion, it was open to them to establish 
this case by oral evidence. This view is 
supported by the decision in Maher,dta Nath 
Mukherjee v. Jog end ra Nath Roy Chaudhury 
(l). Sir Francis Maclean, (J. J , observed in 
that case that title may be established without 
rectification of an instrument, even though 
the time to secure a rectifi:ati >n of the in¬ 
strument has elapsed, and that it is open to 
a party to give evidence to pro' T e that his 
name has been omitted from the document 
by fraud or mistake Mr. Justice Binerjee 
pointed out in the same case that section 
92, proviso (1), of the Indian Evidence Act 
is not liim.t.l in its application to suits for 
rectification of instruments, but that in suits 
for possession, evidence of the same character 
would be admissible as in suits for rectifica' 


0) 2 0. W. N. 260, - 
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tion. He further expressed the opinion that 
no advantage would be gained if the parties 
were driven to a separate suit for rectifica¬ 
tion to be followed by a suit for possession 
on the strength of the rectified inetru ment 
[rf. Fifey. Clayton '2), Steely. Haddock (3)]. 
1 he identical principle had been previously 
laid down by this Court in Mahomed Bhoy 
Puddumsee v. Chutterput Singh (4) on the 
strength of the decision in Mitchell v. 
Lapage (o' and ha9 subsequently been applied 
in Madhavji v. Tiamnath (6), Mahadeva. Iyer v. 
Gopala Iyer (7), Ravgosaicmi Aiyangar v. Soicri 
Aiyangar (8), Rota Chinna Mellayyay. K anne- 
kanti \eenah (9), Karuppa Goundan v. Peria- 
thamhi Goundan (10), Dagdu v. Bha> a (11). 
We are of opinion that the view taken by 
Mr. Justice Mullick is correct and that his 
decree must be affirmed. 

1 he result is that this appeal is dismissed 
with costs. 


A ppea l d is in isse l 

(2) (1807) 13 Vvs. (Jim ) 5*10; 33 K It. 398; y \\. 

K • 2^0i 

(3) (18.">5) 10 Kx. 043 ai p. (iA j: 21 L. .1. L\. 78; 

3 C L, it. 32 -; 3 W. It. 172; 150 K. It. 597; 102 it. K 
748. 

(*4) 20 C. 854; 10 In<|. Dec. (n. s.) 574. 

(5) (1810) Holt X i\ 253; 17 If. It 033. 

(O' 30 B. 457; 8 Bom. L. It. 354. 

(7) 8 Ind. Cas. 390; 34 M. 51; 8 M. L. T. 289; 
(1911) 1 M. W. N. 30. 

(8) 29 Ind. Cas. 588; 29 M. L. J. 229; 39 M. 7.42; 
(1915) M. W. N. 418r 18 M D. T. 75. 

(9) 31 Ind. Cas. 671; 3 L. W. 651. 

(10) 30 M. 397; 2 M. L T. 336. 

(11) 28 B. 420; 0 Bom. L. It. 120. 


LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Appeal No. 100 ok 1916. 

June 13, 1917. 

Present ;—Mr. Justice Maung Kin. 

MAUNG THA SO AN D ANOTHER— 

Appellants 

versus' 

MAUNG LU RE—Respondent. 

Buddhist Laic — Adoption, kirtimu and apatinlia, 
hum of — Ciril. Provedure Code (Ac! V of 190S 1 (J I f 
# * 17 I lead • n<j* } n incmlincn t nj ,1 Ifciuatirc rhtim 
made for first Line in a ppcul, "hellicr pmnissihle. 

h.ittiiha and upatittlia arc* two distinct forms of 
adoption to which totally different considerations 
apply, l’herefore, where a claim is based on nittima 
adoption, ii cannot be amended in aj p°.d hy advanc¬ 



ing an alternative claim basedYm a pat i it ha , inasmuch 
as the effect of the amendment would be to change 
the suit into one of a substantially different 
character, [p. 750, col. 2.] 

Mr. Sin Ilia Aung , for the Appel¬ 
lants 

Mr. Maung Fhin , for the Respondent. 

JUDGMENT.—-The plaintiff sued for in¬ 
heritance as the kittima son and sole 
heir of fhe deceased. The Trial Court 
held that tr.e alleged adoption was not 
proved. On appeal the lower Appellate 
Judge^ was of the same opinion and held 
that ‘the utmost that the evidence can 
be held to establish in favour of the plain¬ 
tiff is that the deceased Ma Jvayut used 
to speak of him as her son and sometimes 
even told people that lie was her adopted 
son (mice za the tha) and that it was 
generally understood that lie was her 
adopted son”. But there was another ground 
taken in the memorandum of appeal, \iz. 
that the lower Court should at least 
have held that the plaintiff was an apatittha 
son. The learned Judge considered the 
question whether the plaintiff should he 
allowed in appeal to put forward such 
an alternative claim and came to the 
conclusion that he should be, and then 
proceeded to hold that he was the apatittha 
son of the deceased and that the fact that 
at the time of the death of the deceased he 
was living separately from her was immaterial 
inasmuch as the plaintiff was a blood 
relation, a nephew of her. The case was 
accordingly remanded to the Trial Court 
with the direction that it lie determined 
afresh. I understand this direction to ho 
that the Trial Court should try the question 
as to what share the plaintiff would be entitl¬ 
ed to as against the deceased’s next of kin 
as the learned Judge before giving (he direc¬ 
tion had come to the conclusion that “it 
is ordy necessary for me fo decide as I 
do that he is entitled to some share”. 

Before me the defendant urges that 
the lower Appellate Court was wrong in 
allowing the plaintiff to make the alternative 
claim for the first time in appeal. 

So far as I can see there is absolutely 
no authority to justify the permission granted 
hy the lower Appellate Court. 

In Ma Sa Yi v. Ma Me (fate (l) 
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which was a case of alleged kittima adoption, 
the question arose before this Court as 
to whether an alternative claim as an 
cipatittha child should be allowed in appeal, 
inasmuch as the apatittha adoption was 
an adoption of a different character to that 
of the kittima form. Birks, J., pointed out 
that in Maung Aing v. Ma Kin (2) the 
Judicial Commissioner of Upper Burma 
expressed an opinion that such a procedure 
was questionable. The question, however, 
did not arise in that case. Without de¬ 
ciding the point Birks, J., said that assuming 
that there was sufficient evidence of an apa¬ 
tittha adoption, the fact that the claimant was 
living separately from the alleged adoptive 
mother for eleven years of her life before 
the latter’s death was sufficient to debar her 
from claiming any share. But Fox, J., as 
the claimant made no alternative claim on 
the basis of her being an upatittha daughter, 
did not think it necessary to consider 
what her rights to share in the inheritance 
possibly might be, if she had made such 
a claim. 

In Ma Mya Me v. Mating Ba Dun (3) it was 
held that an alternative claim may be 
made, but the point did not arise. The 
learned Judge held that the evidence 
justified the view that Ma Mya May was 
an adopted child but whether she was a 
kittima or apatittha it was unnecessary to 
determine, as the fact that she was an 
adopted child was sufficient for holding 
that it was preferable to grant her Letters 
of Administration to the estate than the 
opposite party who was adjudged to be 
unfit, though he was the natural and only 
son of the deceased. The case was not a 
regular suit but was one in which both 
the parties applied for Letters of Adminis¬ 
tration and the Court had to choose between 
the two to grant letters. 

In my judgment the lower Appellate Court 
was wrong in allowing the alternative claim 
to be made in appeal. We are certain 
as to what a kittima adoption is, but as 
regards the apatittha form it is really diffi¬ 
cult to say what it is exactly but, it is 
certain that it is different from the kitttima 
form. In section 16 of Kinwun Mingyi’s 
Digest the term apatittha is described in 


CASES. 


various ways. In Tet Tun v. Ma Ghein 
(4) Hartnoll, J., after noticing the section 
came to the conclusion that the principle 
underlying the definition of the term seems 
to be that an apatittha adoption is a 
compassionate oue; which takes place in 
consequence of the child being destitute 
with no one to maintain it through aban¬ 
donment by, or the decease of, its natural 
parents or some such similar cause. I 
have been referred to Mr. May Oung’s book on 
Buddhist Law in which he submits that these 
views of Hartnoll, J., are not correct and 
gives his views at pages 122, 123 and 129 
of the book. 

Whichever view is correct, totally different 
considerations will have to be applied in the 
case of an apatittha adoption to those whioh 
have to be applied in the case of a kittima 
adoption. The two forms are entirely different. 
Therefore in allowing the alternative claim 
to be made the Court will be contravening 
the rule that an amendment should net be 
allowed where it would have the effect of 
converting the suit as originally laid into 
a suit of a different character. Although 
Order VI, rule 17, which relates to amendment 
of pleadings is very wide in its terms, 
it is clearly understood that an amend¬ 
ment would not in general be allowed, 
if it changes the suit into one of a sub¬ 
stantially different character which would 
more conveniently be the subject of a 
fresh action. 

I am, therefore, of opinion that the alter¬ 
native claim should not have been allowed 
to be made. In this view it is unnecessary to 
decide whether on the evidence the plaintiff 
is an apatittha child of the deceased or 
not. 

The appeal is allowed with costs through¬ 
out. 

Appeal allowed. 

(4) 8 Ind. Cas. 978; 5 L. B. R. 216 at p. 218; 4 Bur. 

L. T. 7. 


(2) U. B. R. (1892-96) II Buddhist Law 22. 

(3) 2 L. B. R. 224. 
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CALCUTTA HIGH COURT. 
Appeals from Orders Nos. 200 and 201 

of 1915. 

June 26, 1917. 

Present: Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Newbould. 
MANMOTHA NATH DEY and another— 

Petitioners—Appellants 

versus 


751 


In No. 200 

GADADHAR MANNA —Opposite Party_ 

Respondent. 

In No. 201 

GADADHAR MANNA and others— 
Opposite Parties—Respondents 

l C °:l C {Act V °f'*0Z),O.XLIII t r. 

7? P it i ly i V Xn 17 ’ } 9 ~~Bengal Tenancy Act (YIH 
B. C. uj 18So9 s. 100 A (2)—Appeal to Special Judge 

dismissed for default - Application to re-hear, dismissal 
°J — Appeal , whether lies. 

An appeal lies to the High Court from an order 
refusing to re-hear an appeal dismissed for default, 
even though such appeal has been preferred to the 
Special Judge under section 100A, sub-section 2, of 
the Bengal Tenancy Act, in a suit under section 10b 
of the Act. [p. 752, cols, 1 A 2. 

Appeal against the orders of the District 

Judge, Midnapore, dated the 26th January 

1915. y 

t AC Tb of the case appear from the judg¬ 
ment. 

^ Babu Probodh Chandra Ch tterjee for Babu 
Gour Chandra Pal , for the Respondents, raised 
a preliminary objection that no appeal lay 
against an order of the Special Judge re¬ 
fusing to re-hear a settlement appeal (under 
section 109A, Bengal Tenancy Act) which 
was dismissed for default. 

[Mookerjee, J.—Do you contend that 
the application to re-hear the appeal *as 
incompetent?] 

No. I he order of the Special Judge on 
that application should be taken as final. In an 
appeal under section 109A, Bengal Tenancy 
ct, the Special Judge exercises a special 
jurisdiction under the Bengal Tenancy Act, 

and that Aot does not provide for an appeal 
in such a case. 

[Mookerjee, J.—But the appeal was obvious¬ 
ly dismissed under Order XLI, rule 1 7, Civil 
Procedure Code. 

1 hen the appellant made an application 
for re-hearing the appeal under Order A LI, 
rule 19, Civil Procedure Code. Against an 
order passed on such an application an appeal 
lies under Order XLITI, rule 1, clause (t) J. 


1 submit all those rules of the Civil 
Procedure Code will not apply f n a case 
of this nature. Refers to Mcthur Chandra 
Majumdar v. Tara Sunkar Chose (1) and 
section 109A, sub section (2), Bengal Tenancy 

Babu Proiash Chandra Hitter (with him 
Babu Tarakeswar Pal Chowdhrg ), f or the 

Appellants.—The preliminary objection raised 

against the maintainability of this appeal 

has im substance. The point has been 

settled already by two decisions of this Court 

reported as Sambhu Chandra Hazra v Puma 

Chandra Pal (2> and IK. J/. Grant v. Ram 

Rakhar Bhagat (3) respectively, Of course in 

stttlement appeals under the Bengal Tenancy 

Act, the Special Judge exercises a special 

jurisdiction under that Act, still he is to follow 

the procedure laid down in the Civil Procedure 
Code. 

On the merits, my submission is that under 

the circumstances of the case the learned 

Judge should have allowed the application to 
re-hear the case. 

Babu Probodh Chandra Chatterjee replied 
JUDGMKNT. This appeal is directed 
against an order whereby the Court below 
Iihs refused to set aside an order of dis¬ 
missal of an appeal for default, A prelimi 
nary objection has been taken to the compe¬ 
tence of the appeal. 

The suit was instituted under section 106 
of tiie Bengal Tenancy Act and was dismissed 
by the Court of first instance. An appeal 
was thereupon preferred to the Special Judge 
under sub-section 2 of section 109 A. When 

the appeal was taken up for disposal, neither 
the appellant nor his Pleader appeared and 
it was consequently dismissed for default 
An application was thereupon made to re-hear 
the appeal. That application has been re¬ 
fused and the present appeal is directed 
against this last order. On behalf of the 
respondent, it is contended that the appeal 
is incompetent and reliance is placed upon 
the decision of this Court in Hothur Chandra 
Majumdar v. Tara Sunkar Ghose (1), I n our 

opinion, that case is clearly distinguishable 
and has no application to the circumstances 
of this appeal. There, an order of remand 
was made in an appeal preferred under sec- 

t '(”)K.Vx g m t the deeision In a suit 

(2) 7 C. L. J. 103; 12 C. XV . X. 122; 35 C. 17b 

(3) G 1ml. Cas. 501; 14 C. L. J. HO. 
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under section 106. An appeal was thereupon 
preferred to this Court against the order of 
remand. A preliminary objection was taken 
that the appeal was incompetent and this 
contention prevailed. Mr. Justice Banerjee 
observed that an appeal lay to the High 
Court from an appellate decision of the 
Special Judge, only under Chapter XL11 of 
the Cede of Civil Procedure of 1882, which 
has now been replaced by sections 100 to 103 
of the Code of 1908. An appeal against 
the order of remand, if it lay at all, would 
lie to this Court not under Chapter XLII 
of the Code of 1882 but under section 588 
which found a place in Chapter XLU1 of 
the Code. As Chapter XLlIl was nowhere 
mentioned in section 109A, the inference was 
drawn that an appeal did not lie to 
this Court from an order of remand made 
by a Special Judge in the exercise of his 
appellate powers under sub section 2 of 
section 109A. In the present case section 
109A, sub-section 2, made the provisions 
of the Civil Procedure Code relating to ap¬ 
peals applicable to tho appeal before the 
Special Judge. Cue of these provisions is 
embodied in Order XLT, rule 17, which pro¬ 
vides as follows: Where on the day fixed, 

or on any other day to which the hearing 
may be adjourned, the appellant does not 
appear when the appeal is called on for 
hearing, the Court may make an order that 
the appeal be dismissed.’’ The Special 
Judge in the exercise of the power thus vested 
in him did dismiss the appeal. Thereupon 
rule 19 became applicable. That rule pro¬ 
vides that where an appeal is dismissed under 
rule 17, the appellant may apply to the Ap¬ 
pellate Court for the re-admission of the 
appeal. This attracts the operation of Order 
XLlil, rule 1, clause O), which provides 
that an appeal shall lie under the provisions 
of section 104 from an order of refusal under 
rule 19 of Order XLI to re-admit an appeal. 
No question arises as to the applicability of 
Chapter XLII of the Code of 1882 or of the 
corresponding provisions of the Code of 1908, 
as under section 2 of the latter Code, an 
order of dismissal for default i3 not a decree.. 
There is no escape from the position that 
this appeal is competent under Order XLII I, 
rule 1, clause (/); in other words, an appeal 
lies from an order refusing to re-hear an ap¬ 
peal dismissed for default, even though such 
appeal baa been piefciicd undci section 109A 5 


Loi7 

sub section 2, in a suit under section 106 
of the Bengal Tenancy Act. 

As regards the merits, we are of opinion that 
this appeal should be allowed and the appeal 
preferred under section 109A, which was dis¬ 
missed for default, restored. Thrs order, 
however, is made on terms. The appellant 
will pay to the respondent two gold mohurs as 
costs here aud in the Court below. This 
sum must be deposited within one month cf 
the arrival of the record in that Court. If 
the deposit is made, as directed, the appeal 
will stand restored and heard on the merits. 
If it is not so deposited, this appeal will stand 
dismissed with costs, one gold mohur. 

It is conceded that this judgment will 
govern the other appeal (M. A. No. 201 of 
1915). 1 n that appeal, however, there will 

be no separate order for costs 

Appeals allied. 


PUNJAB CHIEF COURT. 

Miscellaneous Application in First Appeal 

No. 1778 of 1916. 

July 27, 1916. 

Present: —Mr. Justice Broadway. 

KAHAN C11AND and others—Defendants 

—Appellants 

versus 

Musammat JAWANDI— Plaintiff — 

Respondent. 

Civil Procedure Code {Act V of 190S), O. XXI, r. 
36, O. XLI, r. 5 — Execution, stay of, by Appellate 
Court —Ad interim order, date of operation of-Subse¬ 
quent proccedinys—Jurisdiction - Failure to comply with 
provisions of O. XXI , r . 36, effect of — Practice. 

An ad interim order issued by an Appellate Court 
for stay of execution of a decree under appeal takes 
effect from the time it is pronounced, and not from the 
time it is officially communicated to the lower Court; 
and the proceedings subsequent to and contrary to 
suchorderarc liable to be set asideas having been taken 
without jurisdiction. So where possession of immove¬ 
able property is delivered after pronouncement of tho 
order, the property should be returned to the appel¬ 
lant on his giving the necessary security for restoring 
it to the decree-holder in the event of the latter 
succeeding in appeal, [p. 7-63, col. l.j 

Where the provisions of rule 3G of Order 

XXI, Civil Procedure Code, have not been complied 
with and the property is in possession of the tenants, 
tho possession is not legally transferred, [p. 753, col. 

!.] ■ ' ' ; M 

The practice of the Chief Court is not to stay execu¬ 
tion for mere costs, [p. 753, col. 1 1 

Miscellaneous application for stay of exe¬ 
cution of decree in First Appeal No. 177S of 
1916 from the decree of the Senior Sab- 
Judge. Amritsar, dated 3Ut May 1916, decree¬ 
ing plain tiff’d claim. 
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Bakhshi fek Chand , for the Appellants. 

Mr. Ram Lal t for the Respondent. 

JUDGMEN l\—In this case l issued an 
ad interim order staying execution proceed¬ 
ings on the 14th of June 1916. The order 
was issued by the office on the 1 5th of June, 
1916 and apparently reached Amritsar and 
then the Court concerned on the 16th of 
June 1916 which on the 17th June issued 
orders complying with this Court’s directions. 
It appears, however, that possession of the 
property in suit was actually given to the 

decree-holder on the 14th June 1916. At 

any rate that is the report of the Nazir found 
on the record. Ihe endorsement upon this 
report shows that it reached the Court on 
that date. Mr. Tek Chand, however, points 
out that the actual possession of the house 
was with the tenants other than the parties 
and that the provisions of Order AXI, rule 
36, Civil Procedure Code, have not been 
complied with. The possession given is not 
a legal possession and should be declared 
void. Mr. Ram Lil for the other party 
contends that as possession has been given 
it should be maintained and that they are 
entitled to execute for costs as they are quite 
willing to furnish security for repayment. 

Mr. Tek Chand referred me to Ramanathan 
Chctty v. Arunaehal im Chtthj (l) in which 
it was held that an order issued staying 
proceedings takes effect from the time it 
is pronounced and not from the time it is 
officialy communicated to the lower Court, 
and that proceeding-*, contrary to such an 
order, whether with or without kn 3 wledge 
of it, are liable to be set aside as having 
been taken without jurisdiction. In the 
present case it is not clear as to whether 
this order was announced by me before the 
possession was actually given, but inasmuch 
as the provisions of Order XXI, rule 36, have 
undoubtedly not been carried out it seems 
to me that having regard to the authority 
cited and the circumstances of this case, 

I should be justified in directing that 
possession be restored to the present 
petitioner, who will, of course, give security 
for its subsequent restoration in the event 
of his appeal failing. With regard to costs 
the practice of this Court has boen not to 
stay execution. 

i, accordingly, confirm the ad interim order 


(I) 22 Incl. Cas 99; 38 M. 7(iu; (1914) M. W. X. 40, 
15 M. L. T. 151; 20 M. L. J. 275; l L. W. 22. M 


qua the immoveable property and setting 
aside the proceedings taken in the lower 
Court under which possession was given 
to the opposite party I direct that the 
immoveable property be returned to the 
petitioner upon bis giving security for its 
return if it be necessary. The other side can, 
however, execute the decree in so far as 
the costs are concerned. They will, however, 
give the usual security to the satisfaction of 
the lower Court. 

No order as to costs of this petition. 

Petition allowed. 


CALCUTTA HIGH COURT. 

Appeal kkom Order No. 136 of 1916. 

June 1, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

Pundit RAEHAL CHANDRA TEWARi 
N A Y A R AT N A — Judo m e nt- dk r. roit— 
Petitioner—Appellant 

versus 

MANAKANJAN DAS—AuoriON-PORCHASEK 

AND OTHERS—RESPONDENTS. 

Civil Procedure Codr (Art Vol 1908 ^, s. 104, O.XXI , 
/•. 92— Appeal, second, whether lies from appellate order 
reversing order of first Cou rt under 0. XXI, r. 92. 

Under (lie present Code of Civil Procedure no 
second appeal lies from an appellate order reversin': 
an order of the lirst Court setting aside an execution 
sale under Order XXI, rule 92. [p. 754, col. 2.J 

Appeal against Hie order of the District 
Judge, 24 Pergannahs, dated the 28th Janu¬ 
ary 1916, reversing that of the Munsif, 
1st Court, Alipur, dated the 30th September 
1915. 

FACTS of the case appear from the judgment. 

Babu Brojolal Ckakerbuthj (with him 
Babu Sunt Chandra for the Respond¬ 

ents.—There is a preliminary objection as 
regards the maintainability of this second 
appeal. The case was one under Order XXI, 
rule 90 for setting aside a sale on the ground 
of material irregularity. The Munsif set aside 
the sale. There was an appeal. The order 
refusing to set aside the sale was made by 
the Appellate Court under Order XXI, 
rule 92, and under section 104, sub section (2,' 
no second appeal lies against such an order 
passed in appeal, when the first appeal has 
baen hoard against an order made under rulel 
92, section 104 comes in and a second appeal 
is shut out by sub section (2) of that section, 


48 
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I rely on Raj Mohan Pal v. Gobinda Chandra 
Pal (1). 

. Babu A undalal Sirkar (with him Babu 
Hitlal Guha) , for the Appellant.—Sec¬ 
tion 104 of the Civil Procedure Code has no 
applicability to the present cftse. The case 
was under section 47 of the new Civil Pro¬ 
cedure Code, of 1908 corresponding to sec* 
tion 244 of the old Code, 1882. The 6rst 
Court set aside the sale; then on appeal the 
lower Appellate Court confirmed the sale. 
Hence this second appeal. It is, I submit, 
maintainable as the order made in a case 
under section 47 has the force of a decree. I 
rely on Paresh Nath. Mallik v. Hari Charan 
Dey (2). 

[Fletcher, J.—Under the present Code of 
1908 the High Court is not competent to 
hear a second appeal against an order made 
under Order .XXI, rule 92, and the case in 
Paresh Nath Mallik v. Hari Charan Dey (2) is 
distinguishable. It does not apply to this 
case.] 

The case of Surendra Mohmi Debt v. Loha - 
ram Chattopadhya (3) also supports my con¬ 
tention. If the case comes under section 244 
of the old, it would come under section 47 
of the present Code and then a second appeal 
would lie against any order passed in this 
case by the lower Appellate Court. Even 
assuming for the sake of argument that no 
second appeal lies in this case, your Lordships 
have ample powers to treat this memo, of 
appeal as an application under section 115, 
Civil Procedure Code. I submit your Lord- 
ships will be pleased to deal with the case 
under section 115 Civil Procedure Code, if 
you hold that the second appeal is incompe¬ 
tent. 

JUDGMENT. 

Fletcher, J.— This is an appeal preferred 
by the judgment-debtor against an order 
of the learned District Judge of the 
24-Pergannahs, dated the 28th January 
1916, reversing the decision of the Munsif 
at Alipur. A preliminary objection has been 
taken that no second appeal lies to this Court 
from the order of the learned District Judge 
having regard to the terms of section 104 

(2), Cede of Civil Procedure. I think that 

(1) 14 Ind. Cas. 53; 17 C. W. N. 524. 

(2) 10 Ind. Cas. 361; 38 C. 622; 15 C. VV. N. 875; 14 
C. L. J. 300. 

(3) 14 Ind. Cas. 67; 39 C. 687; 16 C. W. N. 570. 


that objection is well founded. The matter 
is not res Integra. It has been held in the 
case of Raj Mohan Pal v. Gobinda Chandra 
Pal (1), and also in the case of Bhadreswar 
Goloi v. Bishnu Charan Sen (4) reported in 
the footnote* of the same case that ro second 
appeal lies to this Court under the present 
Code against an order of this nature. 
Against that the learned Vskil for the ap¬ 
pellant has referred to the decision of this 
Court in the erase of Paresh Nath Mallik v. 
Hara Charan Dey (2). So far from that case 
being in any way opposed to the case reported 
as Raj Mohan Palv. Gobinda Chandra Pal (1), 
it is quite clear that in the case reported 
as Paresh Nath Mallik v. Hara Charan Dey (2) 
the sale took place at a time when the pro¬ 
visions of the Code of ( ivil Procedure of 
1882 were applicable and there are no 
authorities for saying 'that a second appeal 
lies under the provisions of the new 
Code of Civil Procedure in a case 
of this sort. The old Code did permit a 
second appeal of this nature, but under the 
terms of the new Cbde, it is quite clear that 
no second appeal lies. I agree in the pre¬ 
liminary objection that the present appeal is 
incompetent, and must, therefore, fail. 

'The learned Vakil for the appellant has 
next asked us to treat the memo, of appeal 
to this Court as an application for revision 
under the provisions bf section 115, Code 
of Civil Procedure. That may be done 
in some cases and the Court may adopt that 
course in order to prevent a miscarriage of 
justice. But that course ought not to be 
adopted as a matter of practice because differ¬ 
ent considerations arise in dealing with 
an appeal than with dealing with matters 
which come within the limited scope of sec¬ 
tion 115, Code of Civil Procedure. I have 
heard nothing in this case which would 
lead us to the conclusion that this is a case 
where we can or ought to interfere with 
the decision of the learned District Judge 
under the provisions of section 115. That 
being so, the present appeal fails and must 
be dismissed with costs one gold mohur. 

Newbodld, J.--I agree. 

Appeal dismissed. 

(4) 8 Jnd. Cas. 3; 17 C. W. N. 525 note. 

*Kefers to. 17 C. W. X. 524 .—EJ. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2260 of 1913. 

March 21, 1917. 

Present :—Mr. Justice Che vis and 
Mr. Justice Leslie Jones. 

£>ANT SINGH AND OTHERS — DEFENDANTS — 

Appellants 

versus 

FRANGU AND OTHERS — PLAINTIFFS — 

Respondents. 

Punjab Land Revenue Act (XVII of 1887), s. 44 — 
Settlement Records of 18HS and 1892, entries in, value 
of—Presumption—Rebuttal—Ownership, grazing cattle 
and cutting grass from time to time , whether constitutes 
—Punjab Courts Act (III of 1914), s. 41 - Appeal, second 

Wajib-ul-arz, finding of fact based on interpretation 
oj\ interference with. 

After the Settlement of 1852, the Settlement 
Records of 180S and 1892 have been prepared with 
much greater care and accuracy, consequently the 
presumption to be attached under section 44 of Act 
XVII of 1887, to the correctness of the entries made 
therein cannot be rebutted by the provisions of the 
Rewaj-i-am prepared in the Settlement of 1S52. [ p. 

757, col. 1.] 

The fact that the plaintiffs have been grazing their 
cattle and cutting grass from time to time on the laud 
in dispute is not enough to prove their ownership, p. 

757, col 1.] 

A finding of fact based on a totally unwarranted 
reading of a passage in the Wajib-ul-arz of a village 
is liable to be set aside in second appeal, [p. 757, 
col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur, dated the 30th 
of June 1913, varying that of the District 
Judge, Kangra, dated the 30th of June 1911, 
dismissing the suit. 

Bakhshi Sohati Lai , R. B,, for the Appel¬ 
lants. 

Mr. Badr-ud-din Kureshi , and Lalas 
Durga Pas and Balwant Bat , for the Respond¬ 
ents. 

JUDGMENT.—This is a suit relating 
to 7575 kanals of land situated in village 
Andaura, Tahsil Nurpur. In this village 
there are five pattis , one of which is called 
patti van chaudhrian. The leading chaudhri 
is the sole lambardar of the village. In the 
Settlements of 1868 and 1892 the chaudhris 
were recorded as the owners of the land iri 
suit In 1907 the chaudhris brought a suit 
and obtained a decree for Rs. 18, price of 
grass cut from the land in suit. The plaint¬ 
iffs, proprietors of the other 4 pattis , brought 
this suit in 1909, asking for a declaration that 
the land in suit is shamilat deh. The contest¬ 
ing defendant8(defendants Nos. 26-45) are the 
chaudhris , who rely on the entries in the 


revenue records and assert that the land 
in suit is their private property. 

The first Court dismissed the suit, 
holding that the plaintiffs had failed to 
rebut the presumption as to the correctness 
of the entries in the revenue records (see 
section 44, Punjab Land Revenue Act). 
The lower Appellate Court, after two 
remands, held, on the strength of an entry 
in the riwaj-i-am of the 1852 Settlement, 
that the land in suit, excluding certain 
cultivated areas with regard to which it 
held that the chau thris had established an 
exclusive title by reason of long adverse 
possession, was shamilat deh and gave a 
decree accordingly. 


The entry in question begins as follows : 


“ r-r 


Kill zamin is ghaon hi bamujib paimud 

ykdigar bahUab Ohumaon hasab tafsil paimud 
men ai. 

Abi 

Ghair abi ... 820 

Mizan Mazrua 992 
Mumkin ... 50 

Muafi ... 34 , 

Baghat 


U 

ft* 

4< 
4 ft 

ft 4 
ft 4 


... 1 72 ghumaons { kanal” 

3 


11 
n 


I 




4 kanals .” 
4 
4 
4 


M 
J 1 

n 


44 


M iza n 


... 1084 


n 


n 


So far there is no difficulty in in¬ 
terpretation. What follows is the ambigu¬ 
ous part. The entry continues thus: — 

So mazrua sabik se mutabik mandarja kheirat 
makbuza har ek malik , our 50 ghumaon banjar 
mumkin aur ghair mumkin jo bila paimud aur 
kharij az parka rahn—wuh shamlat tamam deh 
maweshi sub malihan iva ghair maltha a ke us 
men charti rahenqi aur lakri ghas bakader-i - 
zarurat sab sakinan kasha lewenge .” 

The entry goes on to speak of a 
separate portion of land called ban kalan\ 
of estimated area of 250 ghumaons , but it is 
admitted that this latter part of the entry 
does not relate to the land in suit. 

The learned Divisional Judge, noting 
that 50 ghumaons of mumkin (culturable) 
land is twice mentioned, holds that the 
ghair mumkin (unculturablo land) referred 
to is land different from the 50 ghumaons ,, 
and that the entry means that excluding 
the culturable land, (i. d., the abi and ghair 
abi land) the whole of the rest of the land 
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belonging to the village is shamilat deh, 
in which cattle of proprietors and non- 
proprietors can graze and from which all 
the residents of the village can take grass 
and wood according to their necessities. 

The passage is undoubtedly a most 
ambiguous one. it is clear that the abi 
and ghair abi land, i. e., the two kinds of 
cultivated land were measured with a 
certain amount of accuracy. And these were 
the only lands which seem to have been 
assessed to revenue in 1852. In the case 
of these lands we find measurements down 
to a quarter of a kinal. Then come details of 
the other land, not assessed to revenue, and 
here we find nothing smaller than a ghumaon 
mentioned so many ghumaons for mumkin, so 
many for muafi and so many for bagha We 
can only conclude that the last three kindswere 
never measured at all, and that the revenue 
officers were content to measure what was 
assessed to revenue and made a rough 
guess at the rest. The passage about which 
the real dispute arises is the following, “aur 
50 ghumaon banjir mumkin aur ghair mumkin 
jo bila paimud aur kharij az parta raha 
wuli shamilat iamam deh(hai). The Divisional 
Judge holds that this lays down that 
whatever was not measured and assessed 
to land revenue was shamilat deh, and that 
as it is admitted that the land in suit 
was not measured in 1852, it necessarily 
followed that it must be shamilat deh. 
This seems to us a totally wrong rendering 
of the passage. We dc not believe that the 
gardens (bag^at) and muati lands were ever 
measured. It would, indeed, be curious if 
they should, like the mumkin land, all come 
to round ghumaons , while the abi and ghair 
abi lands are worked out to a quarter of a 
kanal. And they were not assessed to revenue 
in 1952.. So it seems totally wrong to say 
that whatever was not assessed to revenue 
in 1852 was shamilat deh , for otherwise 
the gardens too would be shamilat , and 
nobody contends that this is so. The 
Divisional Judge reads the disputed passage 
as referring to, (l) 5 J ghumaons banjar 

mumkin, and (2/ unmeasured and unassessed 
ghair mumkin land. 

We, however, are strongly of opinion 
that the real reading is ‘ 50 ghumaons of un¬ 
cultivated land, both culturable and uncultur- 
able;” we think the earlier entiy of 50 
ghumaons mum in is really a mistako for “50 


ghumaons banjar” If the ghair mumkin land 
were separate from the 50 ghumaons mumkin 
then we should have expected the entry to read 
somewhat as follows:— Aur 50 ghumaons 
banjar mumkin” aur digar zamin ghair mumkin, 
etc. Still it must be admitted that the passage 
is ambiguous, and that it is difficult to say 
with any certainty what the precise meaning 
really is. But in any case the Divisional 
Judge is clearly not justified in saying 
that in this entry it is 'most clearly 
stated” that everything except the excess 
of the present area of the village over the 
108 i ghumaons, 4 kanals, cultivated in 1852 
was shamilat deh. It is urged that his 
finding is one of fact, but when this finding 
is based on what we regard as a totally 
unwarranted reading of the passage in the 
wojib ul-arz, we consider that there is good 
ground for a second appeal. 

The arrears of various holdings 
have largely increased since 1852, and 
what apparently happened was that in 
that year the Revenue Authorities measured 
only a small portion of the village including 
the parts then cultivated, which naturally 
in those early days roust have been near 
the village site. Whether they knew then 
the exact limits of the village we doubt. 
Their estimate of the uncultivated area of 
the land belonging to the village we take to 
be extremely vague. The land which it was 
proposed to assess was accurately measured; the 
area of the rest was, we think, merely estimat¬ 
ed roughly. Reference to the Nakl tachrih 
asamiwar seems to throw further light on 
the rough and ready methods followed in 
1852, for there we learn that 445 ghumaons, 
kanals, which weie a part of the 997 
ghumaons, 4 kanals , spoken of in the 
wajb ul arz as mazrua, were really lanjar. 
Where the 50 ghumaons spoken of in the 
disputed entry have gone, nobody has 
been able to trace, and we doubt if there 
ever was a definite area of 50 ghumaons . 
River action, no doubt, would account 
for considerable differences in area, but we 
are quite unable to understand how the 
approach of the river nearer to the village 
abadi, spoken of in the District Judge’s 
report (see page 12 of the paper-book), would 
strengthen the view that whatever escaped 
measurement in 1852 must be regarded 
as shamilat deh. It certainly appears most 

probable that all the cultivated land was 
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measured in 1852, bat it does not seem at 
all certain that there was no uncultivated 
proprietary land in 1852. It is a significant 
fact that the pat-wavi in the last Settlement 
of 1892 was a brother of two of the principal 
plaintiffs in this case, and so it is most 
unlikely that the plaintiffs would have 
been unaware of the fact that this large 
area of land was entered as owned by the 
chaudhris, or that the plaintiffs, if aware 
of this, would have taken no steps to contest 
the entry till 1909. The view then that the 
chaudhris hy reason of their great local 
influence deceived the Revenue Authorities 
and got them to make wrong entries in the 
Settlements of 1 St?S and 1892 seems to us 
quite untenable. And seeing the presump¬ 
tion which attaches by law to the correctness 
of the entries in the Settlement records of 
1868 and 1892, we are quite unable to hold 
that this presumption is in the least upset 
by the ambiguous passage in the uwaj i am 
of 1852. The latter Settlement records 
were undoubtedly prepared witli much 
greater care and accuracy, and we are 
not prepared to discard the records of 
the two later Settlements in favour of 
an ambiguous entry in the tirst settle¬ 
ment. 

That the plaintiffs have been grazing 
their cattle and cutting grass from time 
to time on the land in suit is not enough 
to prove ownership. Pur the plaintiffs it 
has been urged that there i9 a finding of 
the lower Appellate Cou.t that the plaintiffs 
have been doing so as of right. This, 
however, is totally incorrect. All that the 
Divisional Judge has held is that, as the 
plaintiffs were at the date of institution of 
suit grazing cattle and cutting reeds and grass 
from the uncultivated land, they must be 
regarded as in possession and so entitled to 
bring a suit for declarator ; he does no t 
find that they were grazing their ca'tle and 
cutting grass as of right. 

We accept this appeal and revers¬ 
ing the decree of the leaned Divisional 
Judge we dismiss the suit with costs 
throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 76 ok 1915. 

July 4, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt , 

and Mr. Justice Walmsley. 

ABDUL RAHMAN KAZ1 and others — 

Appellants 

V6YSUS 

BAIKUNTA NATH ROY CHONVDHURY 

AND OTHERS—RESPONDENTS. 

Bengal IauuI Revenue Sale* Act (XI B. C. oj 1859) 
—Revenue sale of estate—Tn rehascr, right of, to revenue 
free lands within the estate. 

The purchaser of an estate at a revenue sale takes 
the estate as created at the time of the Permanent 
Settlement subject to certain well known qualifica¬ 
tions. L p. 759, col. 2.] 

A puichaser of an estate at a revenue sale (under 
Act XI of 1859) cannot claim lands, which have 
been described in the Record of Rights as revenue- 
free lands and in respect of which no rent was ever 
claimed or realised by any previous proprietor of the 
estate, merely because those lands are situate within 
the geographical limits of the estate purchased by 
him unless ho establishes that those lands were 
included in the estate at the time of the Permanent 
Settlement or, in other words, that the revenue was 
assessed on the basis of the assets ol those lands, fp. 
759, cols 1 & 2.] 

Appeal against the decree of Mr. Justice 
Mulliclc, dated the 26th April 1915, in Appeal 
from Appellate Decree No. 1424 of 1911 
against that of the Subordinate Judge, 
Baokergnnge, dated the 23rd February 1911, 
affirming the decree of the Munsif, 6th Court 
at Barisal, dated the 11th of March 1910. 

FACTS of theca9e appear from the follow¬ 
ing judgment of 

Mijllkk, J. —The plaintiffs as auction-pur¬ 
chasers of a revenue paying estate at a sale 
held under Act XI of 1859, sue the defendants 
tor possession of certain lands which they 
have described by their cadastral survey 
plots. The defendants set up a lukhiraj right 
to these lands alleging that they are the pro- 
perty of a shrine called the Darga of Hazrat 
Shaher Cherag Alim Sahib. The Munsif 
found that the defendants had failed to prove 
any lakhiraj right in village Latimshah and 
that in village Sahangal they had proved their 
claim in respect of 34 bighas only. 

The Subordinate Judge in appeal affirmed 
the findings of the Munsif and dismissed the 

appeal. 

Two grounds have been taken before me in 
second appeal, first, that the burden of proof 
was wrongly placed upon the defendants, and 
stand , that the sanads on which the defend¬ 
ants relied have been wrongly construed, 
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With regard to the second point I observe 
that it was not urged before the learned Sub¬ 
ordinate Judge and even before me it is not 
shown in whatrespect the learned lower Court 
has erred. I do not, therefore, think that there 
is any substance in this point. 

With regard to the question of onus, I agree 
with the learned Vakil for the appellants that 
the burden of proof was upon the plaintiffs. 
The cases of Arfunnessa v. Peary llohun Hooker- 
jee (1) and Koylashbashiny Dossee v. Goccol- 
moni Dossee (2) are authorities for the pro¬ 
position that an auction-purchaser at a 
revenue sale suing for possession under sec¬ 
tion 37, Act XI of 1859, is in substance a plain¬ 
tiff in a resumption suit and is bound by the 
rule laid down by the Privy Council in 
Hurryhur MooTchopadhya v. Madhub Ghunder 
Baboo (3). The oases, which lay down that 
in respect of mal lands the person setting up 
an under-tenure as against the auction-pur- 
chaser has to prove such under-tenure, do not 
apply to lakhiraj claims, for there is no pre¬ 
sumption that every inch of land within the 
ambit of an auction purchaser’s estate was at 
the time of the Permanent Settlement assessed 
with revenue.. I think, therefore, that the 
learned Munsif has wrongly framed issue 
No. 7 which runs as follows:— 

‘ Have the contending defendants and their 
co-sharers their alleged ehiragi rights to the 
lands in suit or any portion of them? If 
so, are the plaintiffs entitled to annul it.” 

But it appears that the defendants accepted 
the issue in this form and went to trial upon 
it and took upon themselves the burden of 
proving their lakhiiaj rights. Further, they 
made no complaint on this ground before the 
learned Subordinate Judge, and I must 
decline in second appeal to set aside the decree 
especially as the Courts below have come 
to a decision after consideration of the 
evidence adduced by both sides. There may 
be some difficulty in executing the decree, 
but nothing has been said to me about that 
and I will merely direct that the appeal be 
dismissed with costs, 

Babu Abinash Chandra Guha , for the 
Appellants. 

Babu Jogesh Chandra Boy , for the Respond¬ 
ent. 

(1) 1C. 378; 25 W. R. 209; 1 Ind. Dec. (n. s.) 237 

(2) 8 C. 230; 10 C. L. R. 41; 4 Ind. Dec. (n. s ) 147 

(3) 14 M. I. A. 152; 8 B. L. B. 5G6; 20 W. R 459 . 2 
Sar. P. C. J. 713; 2 Suth. P. C. J. 4S4; 20 E. R. 743 . ’ 


JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent, from a 
judgment of Mr. Justice Mullick, in a suit for 
recovery of possession of land, upon declara¬ 
tion of title, by purohase of an entire estate 
sold for arrears of revenue. The case for the 
plaintiffs is that on the 25th March 1897, they 
purchased the estate at a sale for arrears for 
revenue, and that the disputed lands, though 
comprised therein, have been wrongfully 
retained by the defendants. The contending 
defendants disclaim title and possession in a 
large number of parcels set out in the ninth 
paragraph of their written statement filed on 
the 10th February 1909: the other plots, they 
allege, never constituted the mal lands of the 
estate purchased by the plaintiffs. They 
assert, on the other hand, that they have 
been in possession of those lands under a 
revenue free grant made in the year 1731. 
The suit was decreed io the Court of first 
instance, in respect of all lands other than 
34 bighas , in which, it was held, the defend¬ 
ants had established their revenue free title. 
The Court, however, found it impossible to 
looate the exact situation of these 34 bighas 
and directed that the question be determined 
in the execution department. The Subordi¬ 
nate Judge confirmed this decree, and added 
that he could not find fault with the lower 
Court for leaving the question about the site 
of those 34 bighas undetermined till the 
execution of the decree, when each party 
would have the right to represent his case. 
The decree of the Subordinate Judge has been 
confirmed on appeal by Mr. Justice Mullick, 

On the present appeal, the defendants have 
contended that the burden lay upon the 
plaintiffs to establish that the lands in dispute 
constituted the mal lands of the estate par- 
chased by them, that there is no evidence on 
the record to show that the plaintiffs had 
discharged the burden which lay upon them, 
and, that, consequently the suit should have 
been dismissed. In support of this proposi¬ 
tion, reference has been made to the 
decision of the Judicial Committee in 
Hurryhur Mookhopadhya v. Madhub Chunder 
Baboo (3), which was applied in the cases of 
Arfunnessa v. Peary Mohun Mookerjee (1) 
and Koylashbashiny Dossee v. Gocoolmoni Dossee 
(2), to reach the conclusion that in resump¬ 
tion suits, the zemindar must prove the mal 
character of the lands claimed by him. It is 
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not necessary for onr present purpose to enter 
into a discussion of the abstraot question of 
onus of proof in suits for resumption of 
revenue-free lands. It is sufficient to observe 
that in the present instance the lands are 
described in the Record of Rights as revenue- 
free lands. The burden, consequently, lies 
primarily npon the plaintiffs to establish that 
the entry in the Record of Rights is erroneous. 
The question thus arises whether the plain¬ 
tiffs have adduced evidence to show that the 
disputed lands are mal lands of the estate 
purchased by them. It is conceded that there 
is no evidence on the record to show that rent 
had ever been claimed cr realised by the pro¬ 
prietor of the estate in respect of the lands 
now in controversy. On the other hand, the 
defendants have produced a grant of 1731 
which shows that an area of 63 bighas was 
granted to their predecessors to enable them 
“to burn lamps at the Durgah of bhah Amir- 
ullah”. 34 bighas are said to have been 
situated in Kismat Sahangal, but as the 
document is in a tattered oond.t.on, it is 
impossible to state at this distance of 
time where the remaining 29 bighas were 
situated. The plaintiffs, it may ba observed, 

this suit lands situated in two 
namely, Sahangal and Latimshah 
case for the defendants was 
.... lands in their possession were 

situated in those two villages and were 
held by them revenue-free. In these 
circumstances, it is plain that there was 
a grant of 6 5 bighas of laud, a portion 

whereof, at any rate, was situated in village 

Sahangal. It is also dear that this grant 
was anterior not merely to the ermanen 
Settlement, but to the grant of the Dawany 

on the 12th August 1765. There is on 
the other hand, no evidence to show that 
the plaintiffs or any previous proprietor ever 
claimed or realised rent in respect of those 
lands. In these circumstances, it is dithiult 
to appreciate how the plaintiffs can possibly 
succeed. They are no doubt entiUed to 
the privileges of a purchaser of an entire 
estat, at a sale for arrears of revenue 
But what are those privileges r Concis y 
stated (omitting well-known qualifications!, 
the rule is that the purchaser takes the 
estate as created at the time of the 
Permanent Settlement. The question accord- 
ingly, reduces to this Have the plaintiffs 


claim in 
villages, 
and the 
that the 


established that these lands were included 
in the estate at the time of the Perma¬ 
nent Settlement, in other words, was the 
revenue assessed on the basis of the assets 
of these lands ? The answer must be in 
the negative. If there had been any indi¬ 
cation that rent had been realised in respect 
of these lands, that would have furnished 
evidence that the lands were impressed 
with a mal character. In the total absence 
of such evidence, it is impossible to say 
that merely because the lands are situated 
within the geographical limits of the estate 
purchased by the plaintiffs, they were mal 
lands and formed part of the zemindari at 
the time of the Permanent Settlement. We 
are clearly of opinion that the decree 
made by the Courts below oannot be sus¬ 
tained. 

The result is that this appeal is allowed, 
and the decrees of the Courts below set 
aside subject to the qualification presently 
to be stated. Our order will not affect 
the title of the plaintiffs to the parcels set 
out in the ninth paragraph of the written 
statement. The decree will declare the 
tide of the plaintiffs to those plots and 
they will be placed in possession in execution 
of the decree of this Court. Subject to this 
reservation the suit will stand dismissed with 
costs in all the Courts. 

Apical allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrees Nos. U2 

AND 158 OF 1915. 

May 3, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 

SHIB CHANDRA. BANERJEE— Plaintiff 

— Appellant 


versus 

In No. 112 ok 1915. 
SURENDRA CHANDRA MONDAL 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

In No. 158 of 1915. 

Sreemutty M AH AH ARANNES&A 
1BI, wife of KARU MUJ A—Defendant 

Respondent. 

Villaqe Chowkidari Act (l IB. C. oj 1870), 

> r>\-Object and scope of s. 51 -Chowkidari cliakr 
r/ids, zemindar's title to—Settlement before resump 1 
roeeedinyvalidity oj. 


»n‘S. 

an 

ion 
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Chowkidari cliahran lands form part of the revenue 
paying estate "within whose ambit they are situate, 
and the zemindar has a qualified title thereto. 
Therefore, when such lands being vacated by the 
choxvkidar pass into the possession of the zemindar , 
beforo they are resumed and transferred by the 
Collector to the zemindar under the provisions of 
the Chowkiflari Act, the latter does not become a 
trespasser and a settlement made by him of those 
lands prior to the resumption proceedings cannot be 
held to be invalid as against a person who obtains a 
permanent under-tenure in respect thereof from the 
zemindar, after the resumption proceedings, [p. 761, 
col. 1.] 

The new estate which vests in the zemindar in 
respect of the choickidari cliakran lands transferred 
to him under the Chowkidari Act is in continuation 
and confirmation of his pre-existing interest in those 
lands, [p. 761, col. 1.] 

The object of section 51 of the Chowkidari Act is 
to maintain the validity of contracts made by the 
zemindar in respect of choickidari cliakran lands and 
it is immaterial whether such contracts do or do not 
also include other lands which arc in no way afFected 
bv the resumption proceedings, [p. 762, col. 2.] 

The application of the section cannot be limited 

to cases where there has been a contract bv the 

• 

zcmindar in respect of lands other ihan choickidari 
rhakran lands, [p. 761, col. 2.] 

Appeals against the decrees of the Subordi¬ 
nate Judge, 2nd Court, Burdwan, dated the 
18th November 1914, reversing the decree of 
the Munsif, 1st Court, Katwa, dated the 3rd 
December 1913. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Bam • Chandra Majumdar , for the 
Appellant.—The plaintiff is the appellant 
before your Lordships. The lands in dis¬ 
pute were originally chowkidari ehakran lands 
included in a revenue paying estate. These 
lands were resumed by Government and were 
transferred to the zemindar who gave a 
permanent under tenure to the plaintiff. The 
defendants who came on the lands as tenants 
of the zemindar after the chuickidars had dis¬ 
appeared are no better than trespassers 
so far as the plaintiff is concerned and are 
liable to be ejected. 

How could the zemindar ha\e power to 
settle the lands with the defendants before 
the resumption proceedings? Obviously he 
could not have done so, and consequently 
the defendants have acquired no right from 
their transactions with the zemindar . They 
are trespassers. The plaintiff having obtained 
a permanent under-tenure from the zemindar 
slter the lands were resumed by Government 
and tiansferied to the zemindar is entitled 

to eject the defendants from their occupation 


of the lands in dispute. Section 51 of Village 
Chowkidari Act has a limited scope and does 
not refer to contests in respect of chowkidan 
ehakran lands. 

Babu Jogesh Chandra Boy (with him Babu 
Haradone Chatterjee ), for the Respondents.— 
The chowkidari cliakran lands formed part 
of the revenue paying estate and the zemindar 
had title therein. See Baniit Singh v. Kali 
Dasi Dchi (1). This pre existing estate 
of the zemindar was merely continued when 
the lands were transferred to him by the 
G )vernment after the resumption proceed¬ 
ings. It cannot be contended with any 
show of reason or under any law that the 
defendants who were inducted on the lands 
as tenants by the zemindar before the re¬ 
sumption proceedings are in the position of 
trespassers. 

Section 51jo! the Village Chowkidari Act 
cannot admit of any limited construction as 
the other side would like to put up">n it. 

The learned Subordinate Judge was quite 
right in not regarding the defendants as 
trespassers and disallowing the plaintiff the 
right to eject them. 

Babu Ba m Chandra Majumdar replied. 

JUDGMRNT,—This is an appeal by the 
plaintiff in a suit for recovery of possession 
of lands on declaration of title. The lands 
were originally chowkidari ehakran lands in¬ 
cluded in a jevenue paying estate situated 
within the jurisdiction of the Collector of 
Murshidabad. The chowkidars who were in 
occupation disappeared many years ago. The 
zemindar thereupon appropriated the lands, 
dealt with them as included in his estate, and 
settled them with the defendants as tenants. 
The Subordinate Judge has found that the 
defendants have been in occupation for many 
years as tenants, under the proprietor. On 
the 21st January 1909, the lands were re¬ 
sumed by the Government, and, on the day 
following, they were transferred to the zemin • 
dar in accordance with the provisions of the 
Village Chowkidars Act, 1870. On the 23rd 
December 1911, the plaintiff obtained a per¬ 
manent under-tenure from the zemindar and, 
on the 3rd October 1912, he instituted this 
suit for ejectment of the defendants on the 

ground that they were trespassers, unlawfully 
(1) 40 Ind. r as. 9S1; 21 C. W. N. 6<?9; 32 M. L. f. 
565; 15 A. L. J. 390; 25 C L. J. 499; 19 Bom. L. K. 
462; 2 P. L. W. I; (1917) M. W”. N. 459; 6 i. VV. U)l 
(P.C.), 
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in cccupation of the disputed lands. The 
Court of first instance decreed the suit. 
Upon appeal that decision has been reversed 
by the Subordinate Judge. In this Court, 
the decision of the lower Appellate Court 
has been attacked on the ground that, on the 
facts found, the zemindar had no authority 
to settle the lands with the defendants be¬ 
fore they had been resumed and transferred 
to him under the provisions of the Village 
Chowkidari Act and that the defendants must 
consequently be treated as trespassers. In 
our opinion, there is no foundation for this 
contention. 

The decision of the Judicial Committee in 
the case of Ranjit Singh v. Kah Da si Dehi (1) 
leaves no room for doubt that these chowki- 
dari chakran lands formed part of the revenue 
paying estate and that the zemindar had a 
qualified title therein. Consequently, when 
the lands were resumed under the Village 
Chowkidari Act and were transferred to the 
zemindar in accordance with its provisions 
the estate taken by the zemindar was in con¬ 
firmation and by way of continuance of his 
existing estate. It is thus impossible to 
maintain the proposition that when the land 
vacated by a chowkidar passed i.nto the pos¬ 
session of the zemindar , the latter became a 
trespasser. The zemindar, no doubt, incurred 
a liability to . pay additional revenue to the 
Government in respect of this land. The 
amount of such revenue was determined by 
an appropriate proceeding under the Village 
Chowkidari Act when the lands were re¬ 
sumed and transferred to the zemindar. But, 
as explained by the Judicial Committee, the 
zemindar had a subsisting interest in the land, 
and the new estate vested in him was merely 
in continuation and confirmation of that pre¬ 
existing interest. What, then, is the true 
position? The chowkulars vacated the lands; 
the grantor of the plaintiff thereupon took 
possession of those lands and allowed the de¬ 
fendants to occupy the lands as his tenants 
possibly cn the erroneous assumption that 
they formed mal land* of his zemtnd in\ sub¬ 
sequently a transfer was effected in his favour 
under the provisions of the Village Chowki¬ 
dari Act. The plaintiff is clearly not com¬ 
petent to contend that the defendants, who 
were brought upon the lands as tenants by 
his grantor, are trespassers. An argument 
lias been based on section 51 of the \ lllage 
ChowkidariJ Act, to the effect that the 


Fection applies only to cases where there has 
been a contract by the zemindar in respect 
of lands other than chowkidari chakran lands 
In our opinion, there is no foundation for 
this limi ed construction of section 51. The 
object of section 51 is to maintain the vali¬ 
dity of contracts made in respect of chowkidari 
chakran lands, and it is immaterial whether 
such contracts do or do not also include 
other lands which are in no way affeoted by 
the resumption proceedings. We hold accord¬ 
ingly that the Subordinate Judge has taken 
a correct view of the relative rights of the 
parties and that the suit has been properly 
dismissed. It is not necessary for us to de¬ 
termine the precise status of the defendants 
as tenants under the plaintiff; for it is a 
sufficient answer to the claim for eject¬ 
ment that the defendants are not trespassers 
but tenants. The decree of the Subordinate. 
Judge is accordingly affirmed and this appeal 
dismissed with costs. 

The judgment will govern the other appeal 
(Second Appeal No. 158 of 1915) which is 
also dismissed with costs. 

A p peals dismissed. 


BOMBAY HIGH COURT. 

FULL BENCH. 

Lltieks Patent Appeal No. -ll ok 1915. 

March 30, l 9 <. 

i resent : —Sir Basil Scott, Kt., Chief Justice, 
Mr Justice Batchelor, Mr. Justice Beaman, 
Mr. Justice Heaton, Mr. Justice Macleod, 
Mr. Justice Shah and Mr. Justice Marten. 
ISAP AHMAD MOGRARIA— Defendant 

— ApPtL.Lrt.NT 


vers us 

AB11RAMJ1 AHMADJ1 MOGRARIA — 

Plaintiff—Res po mien t . 

Limitation An (IX of 190S), Sell. /. Art. 127, appli¬ 
cability of, to Muhammadans and other non-Hindus 
— “.hint family property , ’ meaning oj— Stare decisis, 
principle oj, applicalulit ij ol. 

By the Fall Bench, (Shah, ./., dissenting).—Article 
127 of the first Schedule of the Limitation Act, ltJOH, 
does not apply to the property of a Muhammadan 
(or any other person not being a Hindu) not having 
been proved to have adopted as a custom the Hindu 
Law of the joint family, [p. 7t>5, col. 1.1 

Sayad Oulam Hussein v. lidd Anwarnisa, (1885) 1*. 
J 3 70 at p 1 71, dissented from. 

The expression * joint family" in Article 127 of the 
Limitation Act must he read as a compound adjective 
and the expression “joint family property must he 
read as property appertaining to a joint family, [p 
765, col. 1.] 
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A long series of decisions based upon a clearly 
erroneous construction of an Act should not be 
followed, while a long senes of decisions based 
upon a construction uot free from doubt should not 
be disregarded, [p. 7G5, col. 2.] 

Pnte v. rate , (1915) A. C. 1100; 84 L. J. P. C. 234; 
Tricoindas Cooverji Bhoja v. Gopinathji Thakur, 39 
Ind. Cas. 156; 19 Horn. L. R. 450; 1 P. L. J. 262; 15 A. 
b. J. 217; 25 C. L. J. 279; 32 M. L. J. 357; 21 M. L. T. 
262; 21 C.W. N. 577; (1917) M. W. N. 363; 5 L. \V. 
654; 44 C. 759 (P. C.), relied upon. 

Per Beaman and Heaton, JJ .—The “joint family” as 
a legal entity involving definite legal notions, 
incidents and consequences is unknown to any other 
great system of law prevailing in the Empire. So 
that where property is spoken of as belonging to a 
joint family, it must primarily be referred to a 
Hindu joint family, and only secondarily to such 
groups of non-Hindus as can prove that they have 
by custom adopted the Hindu Law of the joint 
family, [p. 766, col. 1.] 

Per Shah, J —Article 127 of the first Schedule to 
the Limitation Act can apply to Muhammadans 
even though they may not be proved to have 
. adopted as a custom the Hindu Law of the joint 
family, [p. 766, col. 1.] 

Saijad Gulam Hussein v. Bibi Anvarnisa, (1885) P. 
J. 170, followed. 

Qusere .—VY hether the Article can apply to persons 
other than Hindus and Muhammadans, who are not 
proved to have adopted as a custom the Hindu Law 
of the joint family. 

Letters Patent Appeal from the decision 
of Mr. Justice Batchelor in Second Appeal 
No. 474 of 1914, dated the 27th September 
1915, preferred from that of the District 
Judge, Broach, in Appeal No. 23 of 1913, 
amending the decree passed by the Subor¬ 
dinate Judge of Ankleshwar, in Civil Suit 
No. 296 of 1912. 

FACTS of the case appear from the fol¬ 
lowing judgment of 

Batchelor, J.— In this appeal it is 
candidly admitted by the learned Pleader, 
Mr. Thakor, that he has no prospect of 
success unless he can be allowed to show 
that Article 127 of the Indian Limitation 
Act is not applicable to Muhammadan parties. 
Unfortunately for the learned Pleader’s 
contention there is a long series of decisions 
by Division Benches of this Court against 
that argument, and sitting as a single Judge, 

I am bound, it seems to me, to give effect to 
those decisions. If Mr. Thakor can carry 
the matter to a Division Bench on appeal 
and can induce a Division Bench to refer the 
point for reconsideration by a Full Bench 
that is another matter. But all that 1 can 
do is to dismiss the appeal with costs, follow¬ 
ing the course of Division Bench decisions 


to which I have referred, 

Cross-objections are dismissed with costs. 

Against the above decision a Letters 
Patent Appeal was preferred when Mr. Justice 
Beaman and Mr. Justice Heaton made on 
£th September 1916 the following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

We refer the following question to a Full 
Benoh : 

Whether Article 127 of the seoond 
Schedule of Act XV of 1S77 can apply to 
the property of a Muhammadan (or any 
other person not being a Hindu), and 
not having been proved to have adopted &9 
a custom the Hindu Law of the joint family.” 

It was held by a Division Bench (Sar¬ 
gent, C. J., and Bird wood, JJ in the case 
of Say ad Gulam Hussein v. Bibi Anvarnisa , 
(1) that it could. It does not < appear 
from the report whether the parties were 
Khojas, or Cutchi Memons. We assume 
that they were not. 

Sargent, C. J., in delivering judgment, 
said ; 

It remains only to consider whether 
the claim of Gulam Hussein, as a residu¬ 
ary to one-ninth of the compensation awarded 
in respect of lots (A), (C), (E) and (G) 
and the claim of Najibunissa as one of 
the legal sharers, to one-sixth of such 
compensation, are barred by time. The 
property left by Bakar Ali became divisible, 
on his death, among those members of his 
family who were entitled to shares, accord¬ 
ing to the Muhammadan Law or were 
residuaries. Till it was divided, it was, we 
think, joint family property’ within the 
meaning of Article 127 of Schedule II of the 
Limitation Act of 1877. A similar con¬ 
struction has been put on the same 
words, in clause 13 of section 1 of Act 
XIV of 1859, by the Calcutta High Court— 
See Musammat Khyroonissa v. Salehoonissa 
Khatoon (2) see also Achina Bibee v. Ajeej • 
oonissa Bibee (3). And it is to be noted 
that, while Article 127 of Schedule II of Act 
IX of 1S71 applies to suits ‘by a Hindu, ex¬ 
cluded from joint family property, to enforce 
a right to share therein’ the corresponding 

Article of Act XV of 1877 substitutes the words 

(1) (1885) P. J. 170 at p. 171. 

(2) 5 YV. R. 238. 

(3) 11 W. R. 45. 
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‘by a person’ for the words ‘by a Hindu.’ It 
is not necessary, therefore, to restrict Article 
127 of the present Limitation Act to 
suits by Hindus. And the question for 
consideration in the present case is, whe- 
ther, before the institution of proceedings 
under Aot X of 1870, the claimants...had 
been excluded to their own knowledge,etc.”... 

From the above statement it is clear 
that whether the parties were in fact Khojas 
or Cutchi Memons or not, the suit was 
not dealt with on that basis, as being 
governed by the special Customary Law which 
these Muhammadan sects at that time were 
generally believed to have adopted. 

This decision with which we find ourselves 
unable to agree, was the starting point 
of a current of authority in this Court, 
the effect of which has been to extend the 
scope of Article 127 of the second Schedule 
of the Limitation Act to the property of 
all Muhammadans dying intestate in this 
Presidency. The foundation of this wide 
extension of the scope of the Article is 
the single sentence: “Till it was divided it 
was, we think, joint family property wi‘hic 
the meaning of Article 127 of Schedule II 
of the Limitation Act of 1877.” This 
opinion is supported by reference to two 
earlier Calcutta decisions under a previous 
Limitation Act. An examination of those 
oases will show, in our opinion, that they 
are a very insecure basis for the liberal 
interpretation thus put upon Article 127. 
While we agree that the substitution of the 
words “a person” for “a Hindu” enlarges 
the possible application of the Article we 
aro wholly unable to agree with what 
seems almost to be implied in this judg¬ 
ment, that the change potentially brings 
every “person” within reach of the Article 
because the Article may now apply to ihe 
property of some persons who are not 
Hindus, it does not follow that it must 
apply to the property of every one who 
is a Muhamn adan. And as to the sweep¬ 
ing generalization that property of the kind 
then in »uit is “till it is divided, joint 
family property” we can discover no ground 
which appeals to our reason for such a 
conclusion. In our opinion, whatever else 
it may be, the ore thing it cannot be is 
joint family property. No one has ever yet 
been found to contend that those entitled to 
share it take over each other by survivor¬ 


ship, which is the distinctive characteristic 
of joint family property. It would be hard 
indeed, in our opinion, to find a single 
important feature in common between the 
property left by a Muhammadan, governed 
by the Muhammadan Law, dying intestate. 

4 4 • • ^ 

and joint family property” in the sense of 
the Hindu Law. And that is absolutely the 
only sense in which the words “joint family 
property” have any definite legal connotation 
and meaning. The legal concept of “joint 
family property” is wholly unknown outside 
the Hindu Law. It is certainly unknown 
to the Muhammadan Law. We start then 
from this general proposition. Outside the 
Hindu Law the joint family, and, therefore, 
joint family property, is unknown to the 
law. It follows that, with a single excep¬ 
tion to be mentioned immediately, no one 
but a Hindu can own joint family property, 
and Article 127 cannot apply to any one 
but a Hindu. Why then was the change 
made, and the words “a person” substituted 
for the words “a Hindu”? For a very 
obvious reason. Two whole sects of Muham¬ 
madans in this Presidency had by a series 
of judicial decisions been brought under 
the Hindu Law to this extent at any rate 
that they were held to have adopted so 
much of it by custom as included the law 
of the joint Hindu family, and as a corollary, 
of course, the existence of joint family 
property, under certain conditions. These 
persons were certainly not Hindus. Yet 
by way of custom they were judicially 
held to be subject in all matters of 
succession and inheritance to the Hindu 
Law. And although this may not in fact 
have been so, there can be no doubt but that 
it was the accepted opinion that they might 
hold property exactly as a joint Hindu 
family might, and doing so, that such pro¬ 
perty would be in all respects governed 
by the Hindu Law of the joint family. 
These people were numerous. They were 
rapidly growing in wealth and importance. 
Innumerable cases might arise in which 
they would be found in possession of great 
estates which could only be regarded as 
“joint family property" in the strict sense 
of the Hindu Law. Here was cause 
enough and an adequate explanation of the 
change. We now state the single 
exception to our first general proposition. 
Article 127 may apply to the property of 
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a person not being a Hindu, if it has 
been proved that that person has adopted 
as a custom and is, therefore, subject to the 
Hindu Law of the joint family. And to 
no other person whatever. Such is our 
conclusion. Jt is diametrically opposed to 
the current of authority in this Couit 
starting from the decision we have cited. 
But it has the concurrence of the Calcutta, 
Madras ar.d Allahabad High Courts. The 
Bombay High Court stands, as far as we 
are aware, alrne in the interpretation it 
has placed upon the language r.f Article li7. 
And if only for the sake of judicial uni¬ 
formity we think it highly desirable that 
the Question should now be re opened and 
decided by a Full Bench We do not 
advert in detail to subsequent decisions which 
profess to follow Sayad Gulam Hussein v 
Bibi Anvarnisa (1) because in none of 
those to which we have been referred or 
of which we are aware, has any reason 
been given for following the unreported 
decision of the Division Bench in 1885. 
On the other hand Batty, J., sitting alone 
went into (he subject with great elabora¬ 
tion in Abdul v. Mahomed ( 4 ) and came to the 
conclusion that Article 127 was not sus¬ 
ceptible of so wide an extension. And in a 
recent judgment Beaman, J., silting alone on 
the Original Side of ibis Court, has gone 
critically over the whole ground: Jan Mahomed 
v. Datu Jaffar (5). Speaking generallj r we may 
say that we concur in the reasoning and 
conclusion there reached, and do not think 
it necessary to repeat it in detail. We 
would incorporate it (if necessary) by re¬ 
ference here. 

Put in the shortest way, in our opinion, 
the dominant words of the Article are “joint 
family property." That property does not 
exist outside the Hindu Law. No one, there¬ 
fore, not being a Hindu or having adopted 
by custom the Hindu Law of the joint 
family can own it. And it is only to the 
property of such persons that (he Article 
can apply. In the case before us it is not 
contended that the parties are Hindus. 
They are admittedly Muhammadans governed 
by the Muhammadan Law. It is not con- 

(4-) 5 Bom. L. R. 3n5. 

(5) 22 Ind Pas I? 5; lo Bom L<. R. 1044 pt pp. 
1097, i 101 j 3S B 4.9. r 


tended that they have adopted by custom 
any part of the Hindu Law. In our 
opinion, therefore, Article 12 cannot in 
any view or upon any reasoned inter¬ 
pretation (apart from the authority we 
have brought in question) apply to 
them. 

Mr. G. N. Thakor, for the Appel¬ 

lant. 

Mr. Coya'ee (with him Mr. B. F. Dostur ), 
for the Respondents. * 

JUDGMENT OF THE FULL BENCH. 

Sco;t, C. J., (Batchelor, Macleod and 

Mai T£V, JJ., concurring).—The following 

question has been referred to a Full 
Bench: — 

Whether Arficje 127 of thesecond Schedule 
of Act XV of 1877 can apply to the property 
of a Muhammadan (or any other person 
not being a Hindu), and not having been 
proved to have adopted as a custom the 
Hindu Law of the joint family? 

The question referred is expressed 
to relote to the application of Article 127 
of the second Schedule of Act XV of 
1877, the reference is, however, made in asuit 
brought when the Limitation Act of 1908 
had come into operation. Therefore, we 
take the question asrelatirg to Article 127 
of the later Act. 

The exact point for determination is 
whether the three words “joint family 
property” as occurring in Article 127 of the 
Act of 1908 mean anything but property 
of a joint family in the sense in which 

the expression joint family ” is understood 
amongst Hindus. 

Of the three words so arranged two con¬ 
structions are possible. 

Either ‘joint family’ must 1)3 a compound 
adjective qualifying ‘property’or ‘family pro¬ 
perty’ must be a compound substantive quali¬ 
fied by the adjective ‘joint.’ 

I he word joint’ may be construed in a 
technical legal sense or in a loose popular 
sense. In India ‘joint’ in the Article if 
used in a technical legal sense would 
attract to isjf the word ‘family,’ and 
form a compound adjective connoting “ap¬ 
pertaining to a joint family” living as an 
undivided Mitok&hara or an undivided 
Dayabhaga family lives. In a loose popular 
sense joint family property’ might meal) 
undivided property of a family. 



Vol. XLI] 


INDIAN CASKS. 


65 


ISAP AHMAD MOORAR1A V. ABHRAMJI AUMADJI MOORARIA, 


The expression ‘joint family property’ 
is first to be found in the Indian Statute 
Book in clause 13 of section 1 of Act XTV 
of 1859. In Bengal [see Musammat Khy ro¬ 
om's sa v. Salehoom'ssa Khatoon (2); A china 
Bihee v. Ajeejonnissa Bibee (3) and Chunder 
Mones Debia v. Meharj n Bibee (6)^ and in 
Bombay [see Bai Jannubbi v. Mithabhai (7>] 
effect was given to the expression in the 
Act of 1859 as embracing undivided property 
of members of Muhammadan families not 
shown to be joint families in the Hindu 
sense. T hat construction was only possible 
if ‘family property’ was read as a compound 
substantive. In the Actof 1871 the Legislature 
not only confined the words to an Article 
expressly dealing with Hindus alone but 
coupled ‘joint' to ‘family’ by the use of a 
hyphen. This hyphen appears in all copies 
and edition** of the Act to which we have 
had access. In the Limitation Actof 1877 
the expression 'joint family property’ again 
appears in the same connection but the 
Article 127 is no longer confined to 
Hindus but applies to any person.’ The 
intention to couple ‘joint’ with ‘family’ is 
again emphasised by a hyphen. This we 
have verified by reference to the first 
publication of the Act for general informa¬ 
tion in the Gazette of India for 21st July 
1877 after it had received the Viceroy’s 
assent and also by reference to the official 
copies issued from the Government Press 
in Calcutta in 1878. It follows we think 
that ‘joint family’ in Article 127 of the Act 
of 1877 mu9t be read as a compound 
adjective and the expression ‘joint family 
property must be read as property appertain¬ 
ing to a joint family. 

This being so, we think Sayad Gulam 
Hussein v. Bill Anvarnisa (l) upon which 
a long series of Bombay cases is based was 
wrongly decided. There is good reason to 
believe that Sir Charles Sargent was misled 
by the Edition of West’s Bombay Code then 
before him. That was the Edition of the 
Indian Statutes in general use by Judges 
of this Court in 1 ^85. Tn West’s Code 
Article 127 of the Act of 1871 is correctly 

printed with the hyphen but the correspond¬ 
ing Article of the Act of 1877 is incorrectly 
printed in that it omits the hyphen. The 

(6) 22 W. B. 185. 

(7) (1«SJ) P. J. 100. 


copy of the Act of 1877 then in Sir 
Charles Sargent’s Court has the words 
joint family property’ printed exactly as 
they were in the Act of 1859. Sir Charles 
Sargent’s use of decisions under the Act of 
1859 for the construction of the Act of 
187 7 h, therefore, quite intelligible; we do 
not think it would be intelligible if he had 
had the hyphened phrase before him. 

In Article 127 of the Act of 1998 the 
wording is precisely the same as in the 
corresponding Article of the Act of 187 7 
but the hyphen is omitted. We have, how¬ 
ever, for the period of thirty-one years from 
1877 to 1908 the definite indication of the 
Legislature, as we understand it, that the 
words in the connection in which they 
appear should be used in a particular sense 
and we do not think the omission of the 
indicative hyphen after so many years should 
be taken as importing an intention that a 
changed construction should be adopted. 

It only remains to consider the argument 
based on the working rule stare ,< decisis . 
On the application of this rule we have 
two recent decisions of the Judicial Com¬ 
mittee to guide us, namely, 7 'ate v. Pate 
(8) and Tricomdas Cooverji Bhoja v. 
Gopinatliji Thakur (9^, to the effect that 
a long series of decisions based upon a 
clearly erroneous construction of an Act is 
not to be followed, while a long sories of 
decisions based upon a c instruction not free 
from doubt should not be disregarded. There 
is no substantial reason for thinking that 
Muhammadan co sharers who have not yet 
sued to establish their right to share in 
family property relying upon the previous 
Bombay decisions under Article 127 of the 
Act of 1877 will be prejudice! by the 
narrower construction of the Act of 1908 
now adopted, for Article 144 sets up for 
an excluding co sharer practically the same 
period for prescription in the case of immove¬ 
able property as Article 127, while oases 
where undistributed moveable family pro¬ 
perty has existed since the death of the 
last owner for more than six years are so 
rare as to make the reduction of the pre- 


(8) (Hilo) A. C. HO J; 84 L. J. 1\ C. 234. 

(9) 39 Ind. Cas. 156; 19 Bom. L. R. -450; 1 P. L. J. 
52; 15 A. L J. 217; 25 O. L J 279; 32 M. L. J. 357 
1 M. L. T. 262; 21 C. W. N. 577; (1917) M. W. X. 
63; 5 L. W. 0)4; 44 0. 709 (P. C.). 
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scriptive period of twelve years under 
Article 127 to six years under Article 120 
a hardship which may safely be regarded 
as negligible. 

We answer the question referred in the 
negative. 

Beaman and Heaton, JJ.—We only wish 
to add that certain passages in our refer¬ 
ring judgment were written with special 
reference to the Mitakshara School which 
is predominant in this, as over the greater, 
part of India. 

Under the Dayabhagi School of Bengal, 
rules, differing in some important points 
from those of the Mitakshara, regulate the 
constitution of the joint family, more par¬ 
ticularly in its legal relations to property. 
But it is true that the joint Hindu family, 
as a definite legal entity is as well known 
and recognized under the Dayabhaga as 
under the Mitakshara School, and so generally 
under the Hindu, as contradistinguished 
from all other great systems of law. It is 
equally true, that the ‘ joint family” as a 
legal entity involving definite legal notions, 
incidents and consequences is unknown to 
any other great system of law prevailing 
in the Empire. So that where property is 
spoken of as belonging to a joint family, 
it must primarily be referred to a Hindu 
joint family, and only secondarily to' such 
groups of non-Hindus as can prove that 
they have by custom adopted the Hindu 
Law of the joint family. 

Shah, J.—Treating the question referred 
to the Full Bench as relating to the Limita¬ 
tion Act IX of 1908, I am of opinion that 
Article 127 of the first Schedule of the Act 
can apply to Muhammadans even though 
they may not be proved to have adopted 
as a custom the Hindu Law of the joint 
family. I express no opinion—as it is not 
necessary to express any opinion—as to 
whether the Article can apply to persons 
other than Hindus and Muhammadans, who 
are not proved to have adopted as a custom 
the Hindu Law of the joint family. 

The Article in terms applies to a person 
excluded from joint family property to 
enforce a right to share therein. The answer 
to the question depends upon the construction 
to be placed upon the expression joint family 
property.’ 


This expression was used in the Limitation 
Act (XIV of 1859), section l, clause 13; 
and the decisions under that clause show 
that it was held to apply to Muhammadans. 

The corresponding Article in the Act of 
1871 was in terms confined to Hindus. 

In the Limitation Act of 1877 the word 
‘person’ was substituted for the word Hindu’ 
and the Article as thus altered was held 
applicable to Muhammadans by Sargent, C. J, 
and Birdwood, J., in the caseYsof Sayad 
(iulam Hussein v. Bibi Anvarnisa (1), This 
view was followed in subsequent decisions; 
see Bavasha v. Masumsha (10), Sayadalli v. 
Aminbi (11) and Fatma Boo v. Ghisan Boo 
(12). The samevie.v has been acted upon in 
other unreported cases in spite of the 
observations of Batty, J., in Abdul v. Mahomed 
(4) and of Beaman, J., in Jan Mahomed v. 
Datu Joffar (5). 

3 a 

After a careful consideration of the 
arguments on both sides it seems to me that 
though there may be ground to prefer the 
view that the expression ‘joint family property’ 
in Article 127 is used in a technical and Hindu 
sense, as interpreted by the other Indian 
High Courts, and not in the broad and non¬ 
technical sense, in which it has been interpret¬ 
ed by different .ludges of this Court, the 
construction hitherto put upon it by this 
Court is a reasonably possible con&ti'uction 
of'the expression. At any rate I am not 
satisfied that it is wrong. As this pbint 
relates to a rule of limitation affecting titTe 
to property, I am of opinion that the view 
taken by Sargent, C. J., in Sayad Gulam 
Hussein's case (l) should be adhered 
to. It seems to me that any departure from 
this long course of decisions is likely to 
result in injustice and hardship. 

In the Act of 1859 there was no hyphen 
between the words ‘joint’ and ‘family.’ In the 
Act of 1871 there was a hyphen between 
these words. In 18/7 though the Article 
was altered as already stated the hyphen 
w T as retained. In the Act of 1908 thp 
hyphen is omitted. This account of the use 
of a hyphen is interesting; but, in my opinion, 
it is not safe to base any conclusion upon 
it. I see no sufficient reason to assume 

• t' *9 

(10) 14 B. 70; 7 Ind. Dec.* (n. s.) 504. - 

(11) (1898) P. J. 393. 

(12) 4 Ind. Cas. 242; 11 Bom. L. R. 1083; 33 B. 
719. 
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or to infer that the learned Judges who 
decided Sayad Gulam Hussein's case (l) 
had not noticed the hyphen between the 
words ‘joint* and ‘family’ in the Act of 1877. 
The hyphen was certainly brought to 
the notice of the Court in Sayadalli's case 
(ID when Ranade, J , observed that the 
use of the hyphen by itself did not justify 
any such restrictive interpretation, if the 
Article with the hyphen in the Act of 1877 
could be applied—and I am not prepared 
to hold that the learned Judges were wrong 
in applying it—to Muhammadans generally 
in this Presidency, I see no reason why the 
Article without the hyphen in the Act of 
1908 should be held to be inapplicable to 
them. 

I see no insuperable difficulty in interpret¬ 
ing the word joint’ as meaning ‘undivided’; 
if the word be understood in that sense the 
view taken in Sayad Gulam Hussein's case 
(1) and followed in subsequent cases becomes 
easily intelligible and acceptable. 

In view of the judgment of my Lord the 
Chief Justice which I have had the privilege 
of reading 1 do not consider it necessary to 
state my reasons in detail for the conclusion 
that the expression ‘joint family property’ 
is susceptible of the construction put upon 
it in Sayad Gulam Hussein's case (l ) 

1 sincerely regret that I am unable to 
agree with my Lord the Chief Justice and 
my other learned colleagues on this 
question. 

Reference answered in the negative. 


CALCUTTA HIGH COURT. 

Appeal krom Appellate Decree No. 8033 

of 1915. 

April 26, 1917. 

Present :—Mr. Justice N. R. Chatterjoa 
and Mr. Justice Smither. 

MADHU SUDAN MULLICK and others 
— Plaintiffs—Appellants 

versus 

JAMIRUDDIN SHEIKH— Defendant- 

Respondent. 

Bengal Tenancy Act ( VIII B. C. of 1885), s. 50, cl. 
20, presumption under , whether arises where there has 
been alteration in holding—Rent receipts , tenant, 
whether bound to produce. 


The presumption under section 50 (2) of the 
Bengal Tenancy Act may arise even though there 
lias been an alteration in the area of the holding, [p. 
769, col. 1.] 

Where there has been an increase in the area of 
the holding, but it is found from the landlord’s 
papers that the tenant has held the holding at the 
same rate for twenty years immediately preceding 
the landlord’s suit for enhancement of rent, the 
rent cannot be increased except for the excess area 
unless the presumption arising under section 50 (2) 
is rebutted, [p. 769, col. 1] 

If the plaintiff-landlord’s own papers prove that 
the tenant-defendant was holding the land at the 
same rent for more than twenty years before the in¬ 
stitution of the suit for enhancement of rent, it is not 
necessary for the tenant to produce his rent receipts 
to prove the same in order to avail himself of the 
presumption under section 50 (2) of the Bengal 
Tenancy Act. [p. 769, cols. 1 & 2.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Rajshahi, dated the 30th 
August 1915, modifying that of the Officiating 
Munsif, Nawabganj, dated the 18th Decem¬ 
ber 1913. 

FACTS.—The plaintiff brought this suit 
for an enhancement of rent on the ground 
that the tenant was paying rent below the 
prevailing rate as well as for additional 
rent at the enhanced rate for additional 
area, in other wordg, the suit was under 
sections 30 (a) and 52 of the Bengal Tenancy 
Act. The Munsif decreed the suit in full, 
and allowed the plaintiff an enhanced rent 
of Rs. 15-5-6. On appeal the lower Ap¬ 
pellate Court allowed an increase of rent 
for the additional land but refused to grant 
any enhancement of the previous rent of 
Rs. 6-10 16 gandas. Hence this second 
appeal by the plaintiff. 

Babu Hemendra Nath Sen , for the Appel¬ 
lants.—The effect of the lower Appellate 
Court’s judgment is to split up the jama in¬ 
to two holdings, which he is not entitled 
to do, simply because he considers that the 
jama being an old one is a mokarari jama. 
The learned Judge is wrong in holding that 
the plaintiff is entitled to an enhancement 
of rent at the prevailing rate only for tho 
exoess area, when there is no evidence showing 
that the tenant has actually paid rent at 
an uniform rate for the last twenty years. It 
having been found that the tenant is occupy¬ 
ing more land than he is entitled to occupy 
and that he is liable to pay an enhanced 
rate of rent for the excess land he is not 
entitled to the presumption under section 50. 
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LOhatterje », J,—Section 50 lays down 
that the rent or rate of rent shall not b 9 
increased and it can be increased only on the 
alteration of area.] 

The plaintiff has got a decree at the 
enhanced rate for the additional area, and he 
wants an enhancement of rent on the existing 
rent, especially when the defendant has not 
proved uniform payment for the requisite 
period entitling him to the benefit of 
section 50. 

[Babu Hemendra Kumar Sen, for the Re¬ 
spondent. -The defendant has proved that 
there was no change in the rate of rent, and 
that is sufficient toraise a presumption under 
section 50, Bengal Tenancy Act.] 

Of course, the plaintiff on being called 
upon to produce his papers did not do sc. 
But that does not prove the defendant’s 
uniform payment of rent. The defendant 
must himself prove uniform payment of rent 
for at least twenty years immediately before 
the institution of the suit, and this he must 
do by the production of rent-receipts. The 
chitta tiled by the defendant cannot prove 
actual payment of rent, the defendant wants 
to deprive me of my legal rights, and he 
must give positive proof and satisfy the 
Court that he is entitled by law to do 
that. In fact the defendant has totally 
failed to prove uniform payment of rent. 

[ C ll ATT E I iEA , J.—If the chitta shows 

uniform payment of rent, is that not 
sufficient ?] 

Yes. But the ch-tla does not show 
payment. A mere statement in the chitta 
is not sufficient to establish the defendant’s 
case, 

[Cbatterjej, J.—Can you contend that the 
re.’it is not what is stated in the chitta ?] 

No. What I submit is that the chitta can¬ 
not show actual payment by the tenant. 

Babu Hemendra Kumar Sen (for Babu 
Atuhja Charun Rose), for the Respondent.— Jn 
order to raise a presumption under section 
50, sub section 2 of the Bengal Tenancy 
Act it is nor necessary for the tenant to 
show that he has been actually paying rent at 
an uniform rate for twenty years or more. 
Section 50 (2) expressly provides that if the 
tenant can prove that the j ma has been held 
at a rent or rate of rent which has not been 
changed during the twenty years immediately. 


Ol7 

prior to the institution of the suit that would 
be sufficient to raise a presumption in his 
favour that the rent of the jama is not liable 
to enhancement. Under section 50 (L) the 
landlord is entitled to an increment of rent 
only on the ground of alteration of area. 
So the learned Judge was quite right in 
saying that the plaintiff is only entitled 
to additional rent for the excess land 
in the occupation of the tenant, but 
is not entitled to an enhanced rate of rent. 

Babu Hemendra Hath Sen replied. 

JUDGMENT.— This appeal arises oat of 
a suit for enhancement of rent of a holding 
under section W of the Bengal Tenancy Apt 
and also for additional rent on account 
of additional area in the holding. 

The^ defendant had a holding of 8 bighas 
and 5 cottas at a rent of Rs. 6-10 16 
gandas. It has, how r ever, Lean found that 
he is in possession of 2 bighas odd in 
excess cf the area which he had been 
holding before. The Court of Appeal below 
gave a decree for additional rent for the 
excess area at the prevailing rate of rent, 
but refused to allow any enhancement with 
respect to the land included in the original 
holding namely, S bighas 5 cottas on 
the ground that the defendant had held 
at the same rent for a period of twenty years 
before the institution of the suit, and that 
therefore, the rent could not be enhanced. 

The plaintiffs have appealed to this Court 
and it is contended before us that as there has 
been an alteiation in the area of the holding 
held by the defendant the presumption under 
section 50 of the Bengal Tenancy Act does 
not arise and the plaintiffs are entitled to an 
increase of rent for all the lands held by the 
defendant. But that section lays down that 
where a tenure-holder or a raiyit and his 
predeeesscr-in.interest have held at a rent or 
rate of rent which has not been changed from 
the time of the Permanent Settlement the 
rent or rate of rent shall not be liable to 
increase except on the ground of an alteration 
in the area of the tenure or holding.” So 
that it is only an account of the excess 
area of the holding that the rent can be 
increased, and the section lays down that 
except that, there shall be no increase in 
the rent in such cases. • 

It is next contended that the learned 
Subordinate Judge was in error in hold- 
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ing that there was any presumption under 
section 10 of the Bengal Tenancy Act 
when defendant has not proved rent le- 
ceipts showing payment of rent at a uniform 
rate for twenty years before the institution 
of the suit. 

The learned Subordinate Judge has, how¬ 
ever, found, “it is admitted that the nld 
holding of Hs. 6 odd has been in defend¬ 
ant’s possession at the same rate at least 
from 1290 up to 1317. Their chit fas and 
the admission in the plaint combine to 
prove the facts.” Then he goes on to 
refer to the fact that the plaintiffs did not 
produce their collection papers and counter 
foils which were called for from them. 
In the first place it seems from the words 
quoted above that there was an admission 
by the Pleader for the plaintiffs that the 
defendant held at the same rent from 1290 
to 1317. However that may be, there are 
certain chittas produced by the plaintiffs 
and the learned Subordinate Judge relies 
upon the chittas in support of that fact. 
Jt is contended by the learned Vakil for the 
appellant that the chittas cannot prove pay merit 
of rent and it was absolutely necessary for the 
tenant to prove actual payment of rent and to 
produce his dakhilas in order to avail him¬ 
self of the presumption under section tO 
of the Bengal Tenancy Act. But all that 
was to be proved under the sections was 
that the tenant had held at a rent or rate 
of rent which had not been changed during 
twenty years immediately preceding the in¬ 
stitution of the suit. Ordinarily in order 
to prove that the rent had not been varied 
for twenty years previous to the institution of 
the suit the raiyat can give what is the 
best proof of non-variation viz., that they had 
paid uniformly for the twenty years preced¬ 
ing the suit, and the best evidence of pay¬ 
ment being the rent receipts, they are ordi¬ 
narily filed to support the payment. If, 
however, the zemindar s own papers prove 
that the tenant held the land at the same 
rent or rate of rent for twenty years it is not 
necessary for the tenant to produce his rent 
receipts. The chittas produced in this case, 
at any rate some of them, are not merely 
record of measurement of land but they 
record the rent and the rate of rent at 
which the tenant held the land, if the 
chittas prove that the defendant had been 


holding the land at the same rent, namely, 
Rs. 6-10-16 gandai for twenty years before the 
institution of the suit, the defendant need not 
produce his rent receipts. The learned Sub¬ 
ordinate Judge has found that the chittas 
proved the fact that the defendant had 
been holding at the same rent at least from 
1290 to 1317. It has not been shown to 
us that this finding is incorrect, or is not 
supported by the chittas upon which it is 
based. That being so the appeal must fail 
and is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2586 

of 1914. 

July 12, 1917. 

Present: — Mr. Justice N. R. Chatterjea 
and Mr. Justice Richardson. 
SHYAMA CH A RAN BHATTACHA RJEE 

— Plaintiff—Appellant 

vt rsus 

MUSTAF1XAR RAHAMAN and others — 
Defendants—Respondents. 

Bengal Tenancy Act (17// B.C. of 1885), a. 60— 
Landlord and tenant—Tenant uhether can plead that 
entire rent is not due to landlord registered as 16- 
annas proprietor under Land [legistration Act. 

Under the provisions of section 69 of the Bengal 
Tenancy Act, it is not open to a tenant to plead in 
defence to a suit for rent by a landlord, who has 
been registered, under the Land Registration Act, as 
the 16-annas proprietor of the land, that the 
entire rent claimed is not payable to the plaintiff, 
hut part of it is due to a third person as a co-sharer 
of the plaintiff, [p. 770, col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Chittagong, dated the 19th 
.May 1914, reversing that of the Munsif, 
Patiya, dated the 19th May 1913. 

Babu Khitish Chandra Sen, for the Appel¬ 
lant. 

JUDGMENT.—This appeal arises out of 
a suit for rent. 

The plaintiff claims the entire rent of the 
tenure from the defendant on the ground 
that he is the person registered under the 
Land Registration Act as proprietor of the 
entire 16 annas of the superior interest. 
The Court of first instance gave him a decree 
for the entire rent, but the learned Sub¬ 
ordinate Judge, on appeal, has reversed that 
decree and dismissed the suit. 
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It appears that the proprietary interest 
belonged to two persons Ram Kant and 
Pran Krishna in equal shares. Ram Kant’s 
interest devolved on his three sons, two of 
whom executed a conveyance in respect of 
8 annas share to the plaintiff. The two 
sons of Ram Kant have been made parties 
to the suit as pro forma defendants. The 
third son is alleged to be insane. How- 
ever that may be, the plaintiff got his name 
registered with respect to the S annas share 
of Ram Kant. The S-annas which belonged 
to Pran Krishna, was purchased in the name 
of the plaintiff s son Naba Chandra. The 
latter died leaving a son; but the plaintiff 
got his name registered as the heir 
of Naba Chandra. In fact the plaintiff 
has got his name registered as the pro¬ 
prietor of 16 annas under the Land Regis¬ 
tration Act and this is found by both the 
Courts below. The learned Subordinate 
Judge, however, has dismissed the suit on the 
ground that the plaintiff was not entitled to 
get his name registered as heir of Naba 
Chandra, nor in respect of the share of the 
third son of Ham Kant 

Section 60 of the Bengal Tenancy Act lays 
down that ‘Where rent is due to the pro¬ 
prietor, manager or mortgagee of an estate, 
the receipt of the person registered under the 
Land Registration Act, 1876, as proprietor, 
manager or mortgagee of that estate, or of 
his agent authorised in that behalf, shall be 
a sufficient discharge for the rent; and the 
person liable for the rent shall not be 
entitled to plead in defence to a claim by 
the person so registered that the rent is due 
to any third person.” Under the express 
words of the section, therefore, it was not 
open to the defendant to plead in defence 
that any portion of the rent was due to any 
third person. The rights of such third person 
are provided for in the section itself. It says: 

But nothing in this section shall affect any 
remedy which any such third person may have 
against the registered proprietor, mauager or 
mortgagee.” 

^ We are accordingly of opinion that the 
Court below is wrong in holding that the 
plaintiff is not entitled to the rent claimed. 
The decree of the lower Appellate Court is, 
therefore, set aside and that of the Court of 
first instance restored with costs of this Court 
and the lower Appellate Court. 

Decree set aside , 


MADRAS HIGH COURT. 

Appeal Suit No. 303 of 1914. 
February 2, 1917. 

Present: - Sir John Wallis, Kt.,C hief Justice, 
and Mr. Justice Seshagiri Aiyar. 
ANSUR SL^BBA NAIDU and otjers— 

Defendants and additional Appellant - 

Appellants 

versus 

The SECRETARY of STATE for INDIA 
in COUNCIL —Plaintiff—Respondent. 

Transfer of Property Act (IV of 1882), s. 58- 
Mining lease — Assignment , restraint on, effect of — 
1 orfeitvre, accrual of right to — Document, construction 
"S Stipulation to work mines ‘in a skilful and workman¬ 
like manner and continuously without voluntary 
intermission ,’ meaning of—Burden of proof. 

Per Seshagiri Aiyar, J., ( Wallis, C.J., not expressing 
any opinion).—A provision in a mining lease restraining 
the lessee from assisting ami empowering the lessor 
to re-enter in the event of assignment cannot be 
enforced where the lessee mortgages his right, unless 
the whole ol his interest is transferred to the mort¬ 
gagee. [p. 774, col. 1.] 

1 he definition ot the various classes of mortgage 
contained in section 58 of the Transfer of Property 
Act should not be read as amplifying the quantum 
of interest which a mortgage by law confers upon 
the mortgagee. Clauses (6), j(c) (c/) and (e) only 
prescribe the forms in Avliicli the various mortgages 
are to be expressed. The general legal effect is that 
which is predicated in clause (a), [p. 773, col. 2; p. 
774. col. 1.] 

Where the mortgaged property is situate in the 
muffasal and one of the parties is a Hindu, an 
English mortgage, notwithstanding the form in 
which the document is expressed, does not transfer 
an absolute interest in favour off the mortgagee. fp. 

774, col. 1.] F 

Manly v. Patterson, 7 C. 394; 3 Ind. Dec. (x. s.) 803, 
distinguished. 

Where a lease of mines provides that the lessee 
should work the mines continuously without voluntary 
intermission and in a skilful and workmanlike 
manner the burden of showing that the lessee has not 
worked as aforesaid lies on the lessor, [p. 774, col. 2.] 

A proper and workmanlike manner may not mean 
the best possible mode of working for the lessor, 
but it means in such a manner as shall not be 
simply an attempt to get out of the earth as much 
mineral as can be got for the particular purpose of 
the lessee, regardless of any ordinary or workmanlike 
proceeding. [p. 774, col. 2-, p. 775, col. 1.] 

The mere fact that a sufficient quantity of mineral 
is not produced is not enough to show that the mine 
has not been worked continuously aud efficiently, fp. 

775, col. 1.] ' 

Appeal against the decree of the District 
Court, Nellore, in Original Suit No. 7 
of 1912. 

FACTS of the case appear clearly from 
the judgment. 

The Hon’ble Mr. S. Srinivasa Aiyengar (Ad¬ 
vocate-General) (with him Messrs. K. Baja 
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Aiyar and 5. Desikachariar ), fo: the Appel¬ 
lants.—The first contention is that the crea¬ 
tion of the mortgage i9 not a breach of 
covenant not to assign. Assignment means 
transfer of an absolute interest. 1 n a mort¬ 
gage, the entire property does not pass to the 
mortgagee. No privity of estate is created 
between the lessor and the mortgagor. 

[Sesbagiri Aiyar, J. — “Transfers” means 
only in form and it does not pass the estate]. 

Provisos (b) to (e) of section 5S must be 
taken subject to proviso (a). In Kannye Loll 
Sett v. Nistorinij Dossie (1) and Davalava v. 
Bhimaji Dhondo (2), the question whether a 
mortgage is not an assignment was discussed. 
In Govind v. Shamtaya (3), it w r as held a mort¬ 
gage is notan assignment and there is no pri¬ 
vity. In India the mortgagor is the legal 
owner and it would be inconvenient if he is 
not considered the owner; he does not pass 
his entire interest in the property. 

[Seshagiri Aiyar, J —Can there be an 
equity of redemption in the English mort¬ 
gage? Moideen Saiba v. Gopala Kudtca (4*) . 

\Y T here the work continues there is no 
breach of covenant if it is done in a workman¬ 
like manner. Lewis v. Fothergill (5), Jervis 
v. Tomkinson (6), Wheatley v. Westminster 
Brymbo Coal Co. (7). 

[Wallis, C. J.—What is the covenant in 
that case?] 

To work uninterruptedly continually and 
effectively. Lord Abinger Ashton i8), Foley 
v. Addenbrooke (9). 

i- Under the Board s Standing Orders it is the 
Government that can forfeit the lease and 
here there is nothing to show that Govern¬ 
ment had any notice of these facts. 

Mr. V. Raviesam. (The Government 
Pleader) (with him Mr. S. K. Parthasarathy 
Aiyengar't, for the Respondent.—The question 
as to the mortgage not being an assignment 
was not specifically pleaded in the written 

G) 10 C. 443; 5 Ind. Dec. (n. s.) 298. 

(2) 20 B. 338; 10 Ind. Dec. (x, s.) 787. 

(3) 5 Bom. L. R. 118. 

(4) 31 Ind. Cas. 434. 

(5) (1870) 5 Ch. 103. 

(6) (1856) 1 H .& N. 195; 26 L. J. Ex. 41; 4 W. R. 
633; 156 E. R. 1173; 108 R. R. 516. 

(7) (1870) 9 Eq. 538; 39 L. J. Cli. 175; 22 L. T. 7; 
18 W. R. 162. 

■ (8) (1874) 17 Eq. 358; 22 W. R. 582. 

' (9) (1844)13 M. & \V. 174; 14 L. J. Ex. 169; 6 1 
R. It. 540; 153 E. U. 72. 


statement. No one thought of it until the 
Advocate-General appeared and raised the 
point in the lower Court. 

As to the last point the Board of 
Revenue submitted to Government a letter 
stating the circumstances under which they 
consider the lease should be forfeited. The 
Government then sanctioned the forfeiture. 

On the facts I will be able to satisfy 
the Court that in the circumstances the 
Government were justified in forfeiting the 
lease. 

The question as to how each mine 
was worked, was then'argued on both sides. 

This appeal and the memorandum of 
objections filed on behalf of the respondent 
coming cn for hearing on the 9th, 10th, 
11th and 15th January 1917, respectively, 
and having stood over for consideration till 
this day, the Court delivered the following 

JUDGMENT. 

Wai lis, C. J.—This is an appeal from so 
much of the decree of the District Judge 
of Nellore in Original Suit No. 7 of 1912 

as declared that the right of the defendants in 
the lands conveyed in the mining leases of 
the Tellabodu, D. F., and Palamani mines 
had determined and gave the plaintiffs a 
decree for mesne profits and possession. The 
District Judge found against the plaintiff 
on the 6th issue that the defendants had 
not incurred forfeiture under their leases 
by failing to work their mines continuously 
an d without voluntary intermission and in 
a workmanlike manner, but that they had 
done so by executing the mortgage, Exhibit 
0-1 of 16th August 1909, which was an as¬ 
signment of the premises demised without 
the lessor’s consent. For the appellants it 
is contended, firstly , that this ground of 
forfeiture was not pleaded or made the 
subject of an issue, and secondly , that the 
mortgage in question did not amount to an 
assignment within the meaning of the clause 
against assignment. 

The plaint after referring to the leases and 
to the rules under which they were granted 
sets out in paragraphs 6 and 7 the 
substance of the covenant for continuous 
working without voluntary intermission in 
a skilful and workmanlike manner, and the 
condition of re-entry for breach of any o£ 
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the covenants in the lease, and in paragraphs 
Nos. 9 and 10, as originally framed, alleges 
that the defendants had failed to start 
work in some of the mines and as regards 
the others had failed to work them “con¬ 
tinuously or without voluntary intermission 
and in a workmanlike manner”. 

Paragraph No. 11 goes on to state that it 
had become clear that owing to their extra¬ 
vagance and mismanagement they had lost 
credit and it was impossible for them to 
resuscitate their business, and that it was 
also found that they had mortgaged the 
mines and entered into various transactions 
with divers persons touching the right to 
the mines which they had no right to do 
without the previous permission of the Gov¬ 
ernment. Paragraph No. 12 then states that 
under the circumstances stated above the 
Government cancelled the nine leases. 

As 1 read the plaint the case set up is 
that in consequence of the breaches specified 
in paragraphs Nos. 9 and 10 of the covenant 
set out in paragraph No. 6, the plaintiff had 
determined the leases under the power of 
re entry specified in paragraph! No. 7. Para¬ 
graph No. 11 1 think merely refers to some 
reasons which induced the Government to 
insist on their rights of forfeiture, viz., that 
by extravagance and mismanagement the 
lessees had lost credit and were not in a 
position to resuscitate the business, and that 
they had mortgaged the mines to the credit¬ 
ors and entered into various transactions 
with divers persons touching the right to 
the mines which they had no right to do 
without the previous permission of Govern¬ 
ment. Paragraph No. 12 whilst stating that 
the Government had cancelled the leases 
in the circumstances stated above leaves the 
legal grounds of forfeiture to be ascer¬ 
tained from the earlier part of the plaint 
(paragraphs Nos. 6 to 10) where they are 
duly pleaded, and cannot I think be read as 
justifying the cancellation pleaded on the 
ground of any of the matters referred to 
in paragraph No. H. borne of the matters re¬ 
ferred to in paragraph No. 11 are not grounds 
of forfeiture under the lease; and, if it had 
been intended to rely on them as such, both 
the particular covenants and the breaches 
relied on would have been specifically plead¬ 
ed as in (lie case of the covenant for con¬ 
tinuous working. The defendants in para¬ 
graph No. 9 of then 1 written statement were 


fully justified in treating the grounds of 
forfeiture as contained in paragraphs Nos. 8 
to 10 of the plaint, and in only applying for 
paiticulars as regards the alleged failure to 
work continuously, though they took occasion 
in paragraph No 8 to answer the allegations 
against them in paragraph No. 11 of the 
plaint. In this paragraph they expressly denied 
the execution of the mortgages referred to in 
paragraph No. 8, and, if the plaintiff’s advisers 
had understood that the execution of these 
mortgages was relied on as a ground of 
forfeiture, it would have been their duty to 
a9k for an issue as to whether any such 
mortgages had been executed, and, if so, 
whether they constituted a breach of the 
covenant not to assign, in the same way 
as they obtained an issue as to the alleged 
failure to work continuously, etc., in which 
case the defendants would have had an 
opportunity of asking for any other issues 
they might wish for with regard to the 
ground of forfeiture. This in my opinion 
shows conclusively that the pleadings were 
not then regarded as raising any question 
of forfeiture on this ground. It has been 
suggested that this question may be raised 
under issue 4, but that issue was clearly 
raised with regard to the specific pleas in 
paragraphs Nos. 10 and 11 of the defendant’s 
written statement and cannot be extended 
so to include matters not properly 
pleaded. No such question then arose in 
the pleadings or issues. What happened 
at the trial, as appears from the B diary, 
was that after P. W. No. bhad been examined 
and almost at the close of the plaintiff’s 
case the plaintiff marked a number of 
agreements, Exhibit O series, which were 
not proved by witnesses but admitted 
apparently for the defendants without objec¬ 
tion. Our attention has not been called to 
any reference in the subsequent oral evidence 
to Exhibit 04, the mortgage now in ques¬ 
tion, but the 1st defendant having been 
questioned at the close of his cross-examin¬ 
ation as 1st witness for the defence, as 
to his indebtedness deposed in re-examina¬ 
tion that he had not obtained any advances 

under Exhibit 05 and Exhibit 05 and 

had got back the documents. It appears, 
however, from the 15 diary that at the very 
end of the case, on 25th March 1914, after the 
close of the plaintiff’s evidence in rebuttal 
and uu the day fixed for argument tlie 
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defendants filed Exhibit X\If, the plaint in 
Original Suit No. 41 of 1913, in which 
the mortgagees under Exhibit 04 sued the 
present defendants on their mortgage. The 
relevancy of the document apparently was 
that it did not treat Exhibit 04 as a mort¬ 
gage of the mines themselves. The fact that 
the defendants filed it at the very last 
moment may show that they had heard this 
case was to be raised, not that they con¬ 
sented to its being raised cr went to trial 
upon it. At the final argument the present 
Advocate General, who was brought in to 
sum up the case for the defendants, con¬ 
tended, and in my opinion l ightly, that the 
questions whether the execution of mortgages 
put in evidence constituted a breach of 
the covenants and whether the leases had 
been cancelled on that ground did not 

arise in the case, and I think for the 

reasons already giv^n, the District Judge 
was not justified in treating this ques¬ 
tion as raised in the plaint and as 

covered by the second part of the fourth 
issue. If the plaintiffs advisers desire to 
rely on the ground of forfeiture it was their 
duty to ask for an amendment of the plaint, 
and, if this had been granted, the defendants 
would have been entitled to put in fresh 
pleas and appropriate issues could have been 
raised. Moreover, this is a case of forfeiture 
and without saying that there are any 
special rules of pleading applicable to such 
cases, I think the Court should be specially 
careful to see that the forfeiture is not 
upheld on grounds on which the parties 
have not gone to trial. This is sufficient to 
dispose of this part cf the case, and it is 
unnecessary for me to express any final 
opinion on the contention of the learned 
Advocate-General that Exhibit 04, which is 
an English mortgage and would operate as 
an assignment in England has not this 
effect in India because under ssotion 53 GO 
of the Transfer of Property Act it is only 
a transfer of an interest in specific immoveable 
property for securing the pa\ment of 
money and does not pass the whole interest 
to the mortgagee but only certain rights 
including apparently the rights to possession 
as mortgagee and to foreclosure or sale. 

[.After discussing the evidence as to the 
working of the mines his Lordship con¬ 
cluded;—] 


If the plaintiff had relied on a breaoh 
of the covenant as far as possible to 
obtain mica, his case would have been 
overwhelming but putting this altogether out 
of the case as not relied on in paragraphs Nos. 
9 and 10 of the plaint, I think that looking 
at the effect of the evidence as a whole, 
botli oral and documentary, for the defendants 
as well as for the plaintiffs, the breaches of 
covenant charged in the plaint are sufficiently 
proved to justify the forfeiture and I find 
the 6th issue in the affirmative and would 
dismiss the appeal with costs. 

It follows from my finding as to the 
Nandalaganta mine on the 6th issue that 
the plaintiff’s memorandum of objections 
must he allowed with costs and the decree 
varied by upholding the forfeiture of this 

mine also. 

Seshagihi Aiyar, J.—1 agree with the 

judgment of the learned Chief Justice. I 
shall first say a few words on the question 
whether the execution of Exhibit 01 caused 
a forfeiture of the leases and then deal shortly 

with the other questions. 

The learned Advocate-General contended, 
(1) that the mortgage Exhibit 04 did not 
transfer any right in the mines; (*2) that 
the transfer, if any, did not amount to an 
assignment of the absolute interest in the 
properties, and (3) that it was not open to 
the Government to claim a forfeiture upon 
this ground as it was not specifically pleaded 
in the plaint. Upon the first point, I am 
unable to agree with the contention put 
forward. The operative portion of Exhibit 
04 makes it abundantly clear that all the 
mines were intended to be transferred to 
the mortgagee. Upon the second question, 
1 have come to the conclusion that the 
contention of the learned Advocate-General 
must prevail. Section 58 clause (a) of the 
Transfer of Property Act contains the 
definition of a mortgage. It begins by 
stating that a mortgage is the transfer of 
an interest in specific immoveable property. 
It does not say that a mortgage effects 
a transfer of the whole of the property to 
the mortgagor. Clauses (/>), ( r ), GO and G) 
are illustration of the general definition. (6) 
refers to a simple mortgage; G) to a 
mortgage by conditional sale; (J) to a 
nrmfructuary mortgage; and G) to an 
English moitgage. These definitions of the 
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various Glassifications of the mortgage should 
not he read as amplifying the quantum of 
interest which a mortgage by law confers 
upon the mortgagee. Clauses (6), (r), ( d ) 
and (e) only prescribe the forms in which 
the various mortgages are to be expressed. 
The general legal effect is that which is 
predicated in clause (a). It was common 
ground that Exhibit 04 conforms to what 
is known as an English mortgage. It is true 
that the language of the definition suggests 
that the properties are transferred absolutely 
to the mortgagee. But that to my mind 
is not conclusive of the legal rights created 
by the document. When we turn to section 
98 of the Transfer of Property Act, we 
find that parties in the oase of these four 
mortgages are not to be governed entirely 
by the rights and liabilities created by the 
contract. Whereas inthecaseof anomalous 
mortgages, the rights and liabilities are 
solely regulated by the contract of the 
parties, in the case of these four mortgages 
and the combination of some of them, the 
rights and liabilities are governed by section 
58 of the Transfer of Property Act. It is 
well settled that unless the whole of the 
interest of the mortgagor is transferred to 
the mortgagee, there can be no forfeiture 
with reference to a clause not to assign, 
undtr an English mortgage. West v. Dobb (10) 
lays this down explicitly; and that is followed 
in Serjeant v. Nash, Field and Co. (11), therefore, 
it seems to me that the transfer of the mines 
under Exhibit 04 did not violate the 
condition not to assign contained in the 
lease. It wan held in Shurnomoyee Dasi v. 
Srinath Das (12) that a mortgage in the 
English form between Hindus of lands in 
the rnofussil has always been treated by the 
Courts as a mortgage by conditional sale. 
There is the dictum of Pontifex, J., in 
Manly v. Patterson (13), that if the parties 
happen to be both Englishmen, all the 
incidents of an English mortgage would apply 
to such a transaction. 

In the present case, the property is situ- 

(10) (1870) 5 Q. B. 460; 10 B. & fS. 987; 39 L. J. 
Q. B. 190; 23 L. T. 76; 18 W. K. 1167. 

(11) (1903) 2 K. B. 304; 72 L. J. K. B. 630; 89 L 
T. 112; 19 T. L. R. 510. 

(12) 12 C. 614; 10 Iud. Jur. 458; 6 Iud. Dec. (n. s ) 
418. 

(13) 7 C. 394; 3 lad. Dec. (n. s.) 803. 
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ated in the rnofussil and one of the parties 
is a Hindu. Consequently the dictum in 
Manly v. Patterson (13) does not govern 
the present case. Both Mr. Shephard.,and 
Mr. Ghose, in their commentaries on-tbp 
Transfer of Property Act, say that not¬ 
withstanding the form in which the dooa- 

• o * * f* 

ment is expressed, an English mortgage 
does not transfer, in India, an absolute 
interest in favour of the mortgagee. I 
am of the same opinion. I, therefore, hold 
that Exhibit 04 did not offend against the 
condition not to assign the interest of the 
lessee without the sanction of the Govern¬ 
ment. The other mortgages are either 
simple or only convey a fractional interest 
in the mines. The learned Government 
Pleader, Mr. Ramesam, did not rely upon 
these mortgages as having led to the for¬ 
feiture. I entirely agree with the learned 
Chief Justice that it is not open to the plaint¬ 
iff to rely upon the execution of Exhibit 04 
as the cause of the forfeiture, as that was 
not properly pleaded. 

The learned Advocate-General contended 
that there was a waiver of forfeiture by 
the Government. Issue 5 raises this ques¬ 
tion. I am not satisfied that the District 
Judge has shut out any evidence on the 
question. The facts relied on as showing 
the waiver have been discussed very fully 
by the District Judge and I see no reason 
to differ from his conclusions. 

The learned Government Pleader sought 
io support the judgment of the District 
Judge upon a point decided by him against 
the Government. He has held that the 
burden of showing that the defendants 
did not work their mines continuously 
without voluntary intermission in a skilful 
and workmanlike manner lay upon the 
Government. There can be no question 
that he is right. The question is whether 
on the facts his conclusions are justified. 
The test as to what is meant by working 
the mines in a skilful and workmanlike 
manner is not easy to lay down. In Lewis v. 
Father gill (5) Lord Hatherley, L. C., 
says: A proper and work manlike manner 

may not mean the best possible mode 
of working for the lessor, but if means in 
such a manner as shall not be simply an 
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attempt to get out of the earth as much 
mineral as can be got for the particular 
purpose of the lessee, regardless of any 
ordinary or workmanlike proceeding. 

In Wheatley v. Westminster Brymbo Goal Co. 
(7) it is pointed out by Malins, V. C., at 
page 550 that the mere fact that a sufficient 
quantity of mineral is not produced is not 
enough to show that the mine has not 
been worked continuously and efficiently. 1 he 
judgment suggests that if the sleeping rent 
is procured that would enable the lessee to 

continue to work. 

The position of the Government would 
have been strengthened if evidence had 
been let in to prove the yielding capacity 
of the mines during the years 190.) and 
1910 There is evidence that the two 

important mines, Tellabodu and D, were 
very deep and that water had accumulated 
in them. Expert evidence could have been 
let in to show within what time water could 
have been pumped out and how much mica 
could have been won by the employmen 
of more coolies It is to be regretted that 
the plaintiff has not chosen to assist the 
Court by giving more specific and 
relevant evidence. 


NATH MOOKHERJEE. 


mines were not worked continuously and 
without voluntary intermission I do t 
think it necessary to deal with the tacts 
again as they have been clearly analysed 
if I may say so with respect, in the judgment 

of the learned Chief Justice. 

I am of opinion that the decree of the 

District Judge should be upheld, though 
not for the reasons given by him and th t 
this appeal should be dismissed with costs 
a l«o agree that the memorandum ol objections 

S l,nuld be allowed with costs.^ 

Y.R.P. 


The question has now to be decided on 
the materials placed before the Court ^ The 

H series afford us some by wide » 

gui de. There can be ^(4 

1609 the mines were worked tor a ^ PrcW*. 

number of days than in the p.evmui 
years, that only a few coolies were emP > 
in that year, and that the quant y 

mica won from the mines was ^ s ' ' 0 
There is evidence that the defendants wore 
pecuniarily 7 ' in an embarrassed condition 
and were unable, tc-find the, necessary fund 
for the working of these mine*. b ndet . 
circumstances, can it be said tha 1 
were worked continuously and without volu 

tary interm 9sion V , 

The District Judge has been I'^laid 
a great deal by the "sy t),e c ,, fore 
bef-re him I hesitaUd a gjeat de 1 

on the facts should be upset. Jlut ^ 

faots referred to by me t detail 

been examined fully and in . me to 

by the learned Chief Jnstic 
hold that the plaintiff has proved that 
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ok 1913. 

July 6, 1917. 

Present: —Mr. Justice Walmsley and 
Mr Justice Greaves. 

CHAIRMAN, BALLY MUNICIPALITY- 

Defendant No. 1 —Appellant 

versus 

PRAMATHA NATH MOOKHERJEE 

A „u others-Plaint.eps iND AB1NASH 

CHANDRA GHOSE—Dependant No. 2- 

Respondents. 

Possession prior to conveyance, 
Adi-crsc by widow - Rever. 

f, 

. •) 

to vendees-frou,... ■■ ngaM , 

188I), s -“ 3 ^ “ " wlio were in possession of certain 

The defendants who wertMJ ^ Hindu wido , v 

land got a comey belonged to her hus- 

in respect of f , consideration for it. The 

band’s estate, on payrng .^ unde ,. the wm of her 

widow was an , )ad take „ probate. On her 

lmsband of "hu-h 61lit f or tlie recovery 

death her dau I t , d on setting aside the con- 
Of possession ot t.n • , g denth her sons, who were 

vevaneo and continued the suit: 

the reversionary '\ e ' ' . ; favoul . 0 f the defend. 

Hr/d, (1) that ! m “ t,0 “ ‘" or to the date of the 
ants do 1 not ^ eir pre vious possession could not 

conveyance as tnmr ;[t bv the payment 

have been adveise, - d f( „. the conveyance 

executed by her, i cols j & 2 .] 

title to the land; IP- < - ralldson s of the widow 

(2) th ( e t t s ah and raised no objection could 

were aware of the s ; the legality of the 

no. -stop them from ebrtlc *. g ^ ^ ri „ h , t , 

sale, because at that^ Bt ,„ >Hvei [p. 777, 

property, as 
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(3) that as the power of alienation of the widow 
was restricted by the Will, section 90 of the Probate 
and Administration Act was a bar to the alienation 
by the widow of the property in suit; [p. 777, col. 2.] 

(D that in the absence of any proof that the 
consideration received for the conveyance was spent 
for the benefit of the estate no order could be made 
in favour of the defendants fora refund of the same 
[p. 777, col. 2.J 

Appeal against the decree of the Subordi¬ 
nate Judge, Hooghly, dated the6th June, 1913, 
reversing that of the Munsif, third Court,’ 
Howrah, dated the 21st February 1912. 

FACTS of the case will appear from the 
following extracts from the judgment of the 
lower Appellate Court. 

“The grounds of appeal on the merits of the 
case may be considered together. The suit is 
about 1 cotta of land within the Bally Muni¬ 
cipality that admittedly belonged to the plaint¬ 
iff’s maternal grandfather, Roy Kedar Nath 
Chattopadhya Bahadur. He left a Will of 
which a Probate was granted to his widow 
Kamini Debi, the executri* appointed by the 
Will. She had life interest in the property 
of Kedar Babu and her daughter Khetramoni 
was the absolute owner according to the 
Will. Paragraph No. 2 of the Will restricts 
the power of the executrix to sell or make a 
gift of any portion of the property of the 
testator. The Bally Municipality has to 
rely upon a kobala executed by the executrix 
Kamini Debi in their favour for a considera¬ 
tion of Rs. 40 for their right to the disputed 
one cotta of land. No permission of the 
Court granting the Probate of Kedar Babu’s 
Will to Kamini Debi was taken before exe¬ 
cution of the kobala to dispose of the pro¬ 
perty. Hence the absolute owner according 
to the Will had power to set aside the bobala 
and she, Khetramoni, brought the present 
suit and, on her death, her sons were sub¬ 
stituted as the plaintiffs and they ha*e been 
prosecuting the suit. Section 90, clause (2), 
of Act V of 1881, is clear to show that the 
plaintiffs have a right <0 avoid the kobala. 

There is only one point in favour of 
the defendant No. 1. The plaintiff Prc- 
matha Isath Mukherjee in his evidence 
says that the kobala was executed by 
Kamini Debi in his presence. The allega¬ 
tion, therefore, that the kobala was taken 
with the consent of Kamini Debi’s grandsons 
is probably coirect. But the plaintiffs 

were not th? reversioners at the time. Their 


mrtl.er was the reversioner and there is no 
evidence to slow that the kobala was execu¬ 
ted with the consent of the mother of the 
plaintiffs. If there were any evidence to 
show that Rs. 40 paid by the Municipality 
as price of the land was spent for the benefit 
of the estate of Kedar Babu I would have 
held that the setting aside of the kobala 
would be subject to the payment of Rs. 40 
by the plaintiffs to the Municipality. But 
there is no evidence to show that the money 

v as spent by Kamini for the benefit of the 
estate. 

The learned Munsif has found that the 
. plaintiffs’ claim is not barred by limitation. 
But the learned Pleader for the respondent 
argues that this finding is wrong. He says 
that when the Municipality had been in pos¬ 
session of the land in the lifetime of Kedar 
Babu. limitation would run from the date 
that the Municipality began to possess the 
land and not from the date of I ha death of 
Kamini Debi in 1909. But there is nothing 
to show when the Municipality began to 
possess the land.” 

Babu Satis Chandra Chose ^with him Babu 
Lcht Mohan Banerjee), for the Appellant 
The dispute in the present case refers to one 
cotta of land only which was conveyed to the 
Municipality by rne Kamini Debi on 27th 
October 1904. Her daughter now comes 
forward to set aside the dei d of conveyance. 

1 he ground set up is that Kamini Debi had 
no power <0 alienate the property. We con¬ 
tend that the suit is barred by the law of 
limitation. The Municipality was in pos¬ 
session of the property from prior to 1904. 
The first Court has found the defendant held 
possession for 1G or 17 years. Limitation began 
fiom that prior date. Moreover, the plaintiffs 
acquiesced in the transaction of Kamini Debi 
inasmuch as it has been found that she in 
concurrence with the plaintiffs applied to the 
Municirality for release of the land. The 
plaintiffs being consenting parties to the 
tran,-action, cannot now turn round and be 
heard to say “we are not bound by the 
conveyance.” Kamini Debi acted as a prudent 
rranagtr and she had ample powers to sell 
the land for the benefit of the estate. Then 
there is the further point that the learned 
Subordinate Judge was wrong in holding that 
section 90 of the Probate and Administration 
Act prevented the widow from exercising * 
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the powers of alienation. Refers to Nursing 
Chunder Bysack, In the goods of (l). Section 
90 does not apply where the widow is the exe¬ 
cutrix and there are no debts and legaoies. 
Lakshmi Narain Chatterjee v Nanda Rani 
Debi (2), Lalit Chandra v. Baikuniha Nath 
(3). An order should be made for the re¬ 
fund of Rs. 40 as it was spent by Karaiui 
Debi for the benefit of the estate. 

The lower Appellate Court ought to have 
goue into the question from what precise 
date the Municipality was in adverse pos¬ 
session and whether there was any legal 
necessity for the widow to execute the con¬ 
veyance. 

Dr. Dwarka Nath Mitter (with him Baba 
Manmatha Nath Ganguly), for the Respondent, 
was not called upon. 

JUDGMENT. 

Walmsley, 9.— This appeal is preferred 
by the Chairman of the Bally Municipality. 
The subject-matter of the suit is one cotta of 
land. A widow of the name of Kamini Debi 
executed a conveyance in respect of this land 
on the 27th October 1904. She died on the 
5th August 1909 and' her daughter instituted 
the present suit for setting aside the docu¬ 
ment, and on her death the suit has been 
carried on by her sons. The property 
originally belonged to Rai Bahadur Kedar 
Nath Chatterjee husband of Kamini Debya. 
He left a Will of which Probate was taken 
by his widow on the 23rd August 1901. 
The suit was brought by the daughter of 
Kamini Debi for setting aside the document 
on the ground that Kamini Debi had no 
power to alienate th« property. The main 
defences were that the suit was barred by 
limitation, that the sale benefited the estate 
and that the present plaintiffs, the grandsons 
of Kamini Debi, acquiesced in the sale. The 
suit was dismissed by the first Court but 
decreed by the Court of Appeal. The de¬ 
fendant has, therefore, preferred this second 
appeal. Three points have been urged by 
the learned Vakil on behalf of the appellant. 
The first is that the suit is barred by limita¬ 
tion. It is suggested that the Municipality 
was in possession of the property from some 
date prior to 1904 and that limitation 

(1) 3 C. VV. N.f»35. 

. (2) 3 Ind. Cas. 287; 9 C. L J. 116. 

(3) 5 Ind. Cas. 395; 14 C. VV. N. 463 at p. 465; 15 
0. L. J. 305, 
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began from that prior date. It seems to me, 
however, that possession of the Municipality 
cannot have beer, adverse before 1904, when 
by the payment of Rs. 40 to the widow the 
Municipality recognized that she had some 
title to the land. The second point is that 
the grandsons of Kimini Debi were aware of 
the transaction and raised no opposition. It is 
said that on that account they are r.owestopped 
from challenging the legality of the sale. 
But it must he remembered that at that time 
they had no right to the property because 
their mother was still alive. For that reason 
I think that they are not estopped. The 
third point taken is that the learned Sub¬ 
ordinate Judge is wrong in holding that sec¬ 
tion 90 of the Probate and Administration 
Act prevented the widow from exercising 
the powers of alienation, fn support of this 
argument reference has been made to the 
decision In the goods of Narsing Chunder 
By sack (1). The present case appears to us 
to dilfer from the case cited. In that case 
Mr. Justice Sale remarked that all the debts 
and legacies had been paid. In the present 
case we have no information on that subject 
and we do not know whether the administra¬ 
tion is at an end. It appears to me, therefore, 
that the section, which is very definite in its 
restrictions on the power of an executor was 
a bar to the alienation by the widow of the 
property in suit, and I think that the lower 
Court was right in the view it took as to the 
applicability of section 90. The last point 
raised is in re^peot of the sum of Rs. 40 
paid by the Municipality. It is said that 
an order should be made for a refund of this 
sum. It has not been proved, however, that 
this sum was used by Kamini Debi for the 
benefit of the estate. That being so, an 
order cannot now be made in favour of the 
appellant for a refund of this sum of Rs. 40. 

The eppeal should, therefore, be dismissed 

with costs. 

Greaves, J.—I agree. 

Appeal d ism issed. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 1307 of 1916. 

June 13, 1917. 

Present :—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
Musammat ZALIKHA BIBI and others — 

Plaintiffs—Appellants 

versus 

Mahant KRISHNA DAYAL GIR — 
Defendant—Respondent. 

Chota Nagpur Tenancy Act (17 B. C. of 1908), s. 11 — 
Tr ansfer of tenure, registration of, necessity of—Failure 
to register , consequence of— Res judicata - Rent suit. 

The assignment of a tenure under the Chota 
Nagpur Tenancy Act must he registered in accord¬ 
ance with section 11 of the Act. If the provisions 
of the section are not complied with the landlord is 
not entitled to recover from the tenant the rent 
due between the date of transfer and the date of 
registration, [p. 778. cols. 1 & 2.] 

Whore in a rent suit the issue as to the right of 
the plaintiff to maintain his claim for rent is raised 
and decided, it operates as res judicata in a subse¬ 
quent rent suit. [p. 779, col. 1.] 

Appeal from a decision of the Judicial 
Commissioner, Ranchi, 

Mr. Fakhruddiv , for the Appellants. 

Messrs. 5. N. Palit and Kailasli Pati , 
for the Respondent. 

JUDGMENT —The plaintiff in this suit 
seeks to recover from the defendants rent 
due under a mokarrari grant for the years 
1968 to 1970 inclusive. It appears that 
many years ago a tenure was granted to one 
Bandhan Singh and others in perpetuity 
and that these persons created a mokarrari 
grant in favour of the defendants subject 
to a malikana rent. Bandhan Singh and 
others transferred their right, title and 
interest in this grant to the present plaintiff. 
The present plaintiff i9 the assignee of 
Bandhan and others and claims to recover 
the mokarrari rent due from the defendants. 
The case put forward by the defendants to 
resist the claim i9 that the plaintiff being 
a tenure-holder should have registered his 
transfer in accordance with section 11 of 
the Chota Nagpur Tenancy Act of 1908. 
The assignment that was made to the 
plaintiff was made in 1903 since which time 
he has not registered his transfer in the 
landlord’s sherista as he was bound to do. 
Section 11 of the Chota Nagpur Tenancy Act 
appears to be mandatory in its terms; and 
if not observed the landlord is not entitled 
to reoover from the tenants rent due between 


the date of the transfer and the date of the 
registration. Admittedly the plaintiff has 
not registered the transfer and the defendants 
contend that he is, therefore, estopped by 
the provisions of section 11 from maintaining 
the present suit. We agree with the learned 
Judicial Commissioner that if the point 
as to whether the plaintiff was a tenure- 
holder or not had been res integra we 
would have no hesitation in saying that 
he was; and that he was, therefore, incom¬ 
petent to recover from the defendants 
upon the ground put forward by the de¬ 
fendants. But it appears that in this case 
there is another important factor. In the 
year 1911, this plaintiff brought a suit 
against the present defendants claiming 
rent for certain years and the point was 
expressly taken by the defendants in that 
suit, that the plaintiff was not entitled to 
maintain the suit by reason of the non¬ 
registration of his transfer. The learned 
Munsif who tried that case decided that 
the plaintiff was not a tenure-holder but 
merely an assignee of the rent due under 
the mokarrari and that being merely such 
an assignee, he was not bound to register 
his assignment under section II of the 
Chota Nagpur Tenancy Act. 

We think that the learned Munsif who 
decided that case misunderstood the legal 
effect and meaning of the transfer made 
to the plaintiff in the year 1903. However, 
we are not concerned with that now be¬ 
cause from that decision no appeal was 
preferred. The parties to that suit were 
the same as the parties to the present 
suit, and the issue as to the right of the 
plaintiff to maintain his claim for rent was 
raised then as now and the case was 
determined by a Court of competent 
jurisdiction. The learned Munsif may have 
been wrong as to the interpretation which 
he put upon the deed of iransfer but that 
does not alter the fact that there has been 
a decision by a Court of competent juris¬ 
diction upon a point directly and substantially 
in issue now between the parties. The 
learned Judicial Commissioner rightly felt 
himself bound by the previous decision in 

Suit No. 31 of 1911, and he held that 
that decision operated as res judicata be¬ 
tween the parties to this suit. 

Mr. Fakhruddin says that the doctrine 
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of res judicata does not apply to this case 
inasmuch as the Local Government did not 
under section 265 of the Chota Nagpur 
Tenancy Act apply the provisions of the 
Civil Procedure Code to this particular class 
of cases. That may be but we think that 
the decision in the former suit did operate 
as res judicata as between the parties to 
the present suit. The matter we think is 
concluded by the authority of the case 
reported as Mallearjun v. Narhari ( 1). Their 
Lordships of the Privy Council, dealing with 
the question of jurisdiction of the Court 
say, ‘ It made a sad mistake, it is true, but a 
Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the 
wronged party can only take the course 
prescribed by law for setting matters right; 
and if that course is not taken the deci¬ 
sion, however wrong, cannot be disturbed.” 
To the like effect is the case reported as 
Oopi Nath Ohohey v. Bhugwat Ptrshad (2). 

Mr. Fakhruddin has referred us to a Full 
Benoh ruling reported as Dwarkanath Roy 
v. Ram Chand Aich (3). That case is ob¬ 
viously distinguishable from the facts of 
the present case; as also that reported as 
Nitya Nunda Sarkar v. Rum Narain lbs 
(4). Therefore we must hold that in the 
present case the decree granted in Suit 
No. 31 of 1911 operates as ret judicata as 
between the parties to the present suit 
and that the plaintiff is, therefore, entitled 
to succeed in this suit for recovery of 
rent even though lie has not got his name 
registered. The appeal must, therefore, be 
' dismissed. 

The plaintiff having been guilty of not 
having his transfer duly registered in 
accordance with the requirements of the 
law is not entitled to any consideration. 
He has, however, promised to make amends 
by having his transfer registered within 
the space of one month from this date. 
The plaintiff will get no costs in this Court, 
in the lower Appellate Court and in the 
Munsif’s Court. 


Appeal dismissed . 

(1) 25 B. 337 at p. 347; 5 C. W. N. >0: 2 Bom. L. K. 
927; 27 1. A. 216; 10 M. L. J. 368; 7 Sar. P. C. J. 
739. 


(2) 10 C. 097; 5 Ind. Doc. (N. s.) 408. 

(3) 26 C. 428; 3 C. W. X 200; 13 \nd. Dec. 'n. s.) 

876. 


(4) 6 C. W. N. 60. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1599 

of 1913. 

April 19, 1917. 

Present: Mr. Justice Richardson and 
Mr. Justice Walmsley. 

sheikh JUMAN and others — Plaintiffs 
Nos. 2, 3 and 4— Appellants 

versus 

MOHAMMAD NABINEOAZ and othBus- 

Defendants—Respondents. 

Transfer of Property Ad {IV of 1882' $ 54_ 

i'ei'hmee Act (I of 1872), a. 91 Sale of immoveable 
property <>J loss than Its. 100 in value -Unregistered 
instrument of sale, admissibility of, in evidence — 
Registration, Act (A’17 of 1908), s. 19. 

For the sale of an immoveable property of less 
than Rs. 100 in value an unregistered instrument 
unaccompanied by delivery of possession, is of no 
avail and confers no title, [p. 780, col. 2.] 

Where an immoveable property of less than Rs. 100 
in value is sold by delivery of possession and an 
instrument of salt* is also executed but not registered 
the instrument is admissible as evidence of the 
nature of the transaction as under section 91 of the 
Indian Evidence Act such an instrument, although 
it does not confer any title and is merely evidentiary 
is the only admissible evidence of the nature and 
terms of the transaction [p 781, col. J.] 


Appeal against the decree of the Officiating 
Subordinate Judge, Mymensingh, dated the 
8th February 1913, modifying a decision 
of the Munsif, 4th Court, Netrokona, dated 
the 31st January 1912. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Birendra Kumar Bey, for the Appel¬ 
lants—The first point is, whether the two 
unregistered documents produced by the 
defendants are admissible in evidence to prove 
that the transaction in each case was a sale. 
The property in each case being valued at 
less than R^. 100 a sale could he effected 
by delivery of possession. But if there is 
a document it must be registered, - vide sec¬ 
tion 54 clause 3, Transfer of Property Act. 
Registration of the document is compulsory. 

By section 4 of the Transfer of 
Property Act, section 54 of the Act 
is to be read as supplemental to the Regis- 
tration Act. Therefore under section 49 of 
the Registration Act, the document would 
be wholly inadmissible to prove that the 
transaction was a sale. Under section 91 
of the Evidence Act oral evidence also is in¬ 
admissible. 
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Possession of the defendants being ad¬ 
mitted by the plaintiffs and defendants 
having admitted the previous title of the 
plaintiffs, it is for the defendants to prove 
that the transaction by which they obtained 
possession was a sale and not a usufructuary 
mortgage. The Courts below have found 
that the transaction in each case was a sale, 
only on the basis of the two unregistered 
documents, which, l submit, are inadmis¬ 
sible. 

Secondly , the c ise for the defendants was 
that there was a legular parti-i m among the 
plaintiffs by which plots Nos. 1, 2, 3 fell to 
th esaha-n of their vendors. Both the Courts 
below Hod that the defen Knta hiv^ failed 
to prove the alleged partition. Bit the 
lower Appellate Court made a new case for 
the defendants in appeal, ri\, that by some 
informal arrangements these plots remained 
in the separate possession of the defendants’ 
vendors. This is wrong. As the defendants 
have failed to prove partition, the plaintiffs 
other than the vendors are entitled to joint 
possession with the defendants. 

Babu Jatindra Mohan Choudhuri , for the 
Respondents.—Under the Registration Act 
some documents are compulsorily registrable 
whereas the registration of some others 
is optional. Under section 51 of the Transfer 
of Property Act sale may be effected either 
by a registered instrument or by delivery 
of possession. Sale of properties of the value 
of Rs. 100 or more must be effected by a 
registered instrument. But sale of property 
of the value of less than Rs. 100 may be 
effected either by a registered instrument 
or by delivery of possession. 

The finding is that there was delivery of 
possession and the value of the property was 
less than Ri. 100. The documents were 
certainly admissible in evidence to show 
the nature of the transaction. Section 
49 of the Registration Act says no 
document required by section 17 to be 
registered shall be received in evidence of 
any transaction affecting property to which 
it relates. Such documents are not admis¬ 
sible to affect the property but they are 
certainly admissible to show the nature of 
the transaction. Section 91 of the Evidence 
Act says that oral evidence of the contents 
of a document required by law to be re- 

•. writing shall not be admissible. 


The value being below Rs. 100, the transac- 
tion of sale was not required to be reduced 
to writing. Delivery was enough to pass 
title. Therefore s^cti in 91 m no bir to the 
admissibility of oral evidence. Farther, I 
stand upon the findings of both the Coarts 
which are strongly in my favour. 

(Stopped by the Court.) 

Babu Eirendra Kumar Dey , in reply. 

JUDGMENT. 

Rich ah dsov, J. —The suit was brought by 
the plaintiffs to recover three plots of land 
which originally belonged to the plaintiffs 
Nos. 1 and 2 and the predecessor of the 
other plaintiffs. The defendants are in pos¬ 
session and the principal question is whether 
they obtained possession as usufructuary 
mortgagees for a term which has expired 
or in the character of purchasers. The 
defendants produce! two unregistered con¬ 
veyances executed by some of the plaintiffs 
or their predecessors one relating to plots 
Nos. 1 and 2 and the other to plot No. 3. 
Neither plots Nos. 1 and 2 nor plot No. 3 
exceeds Rs. 100 in value. Relying upon 
the unregistered documents the Courts below 
have found that the transaction in each 
case was a sale, and not a mortgage, and 
that the sales were completed by the pos¬ 
session duly delivered by the vendors to 
the vendees. To the extent, therefore, of the 
title so acquired and so found the plaintiff’s 
suit has been wholly dismissed. 

The plaintiffs have appealed and it has 
been contended on their behalf that the 
documents on which the Courts below have 
relied are not admissible in evidence for 
want of registration. The point is one upon 
which there appears to be no express 
authority, at least none was cited in the 
argument. 

Under the third clause of section 54 of 
the Transfer of Property Act “in the case 
of immoveable property of a value 
less than Rs. ) 00” a sale “may be made 
either by a registered instrument or by 
delivtry of the property.” It is clear, there¬ 
fore, that in such cases an unregistered in¬ 
strument unaccompanied by possession is of 
no avail and confers no title [Makhan Lai 
Pal v. liunku 3e l *ari Ghose (l).] Ubder the 
Registration Act, to which by section 4- of 
the Transfer of Property Act the second 
(1) 19 C. 623; 9 Iud. Dec. (n. s.) 858 t 
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and third clauses of section 54 of the 
latter Act are to be read as supplemental, 
the unregistered instrument would not be 
admissible in evidence. But when the pro¬ 
perty sold is less than Rs. 100 in value 
and the sale is effectuated or completed by 
delivery of possession, there is no reason why 
the transaction should not be evidenced by 
a writing in the terms of a conveyance, even 
though the document has not been register¬ 
ed. The sale can be effected in two ways 
either by a iegi9tered instrument or by deli¬ 
very. Registration is not necessary except as 
an alternative to delivery. Exhypothesi there 
is delivery. Where there is delivery there 
need not be a registered instrument and if 
an instrument is executed but not registered 
there is no reason why it should not be admit¬ 
ted as evidence of the nature of the transac¬ 
tion, because neither the Transfer cf Pro¬ 
perty Act nor the Registration Act requires 
its registration. The title passes by the 
delivery and does not depend on the unregis¬ 
tered document which is merely a piece of 
evidence. 

It may bo that in the case supposed the 
unregistered document is the only admissible 
evidence of the nature of the transaction. 
Under section 91 of the Evidence Act, 
where the terms of a grant have been 
reduced to the fcrra of a document,” “no 
evidence shall be given in proof of the terms" 
of the grant, except the document itself” or 
secondary evidence of its contents when 
secondaiy evidence is admissible. This pro¬ 
vision, of course, does not exclude proof of the 
fact of delivery of possession. That fact 
may be proved whether there is a document 
or not and whether if there is a document, it 
dees or does not require registration. But 
where theie is a grant and a writing to 
support it, oral evidence of the terms of the 
grant is excluded. That would seem to he 
so even when the grant is made not by 
the document but by the delivery of posses¬ 
sion which accompanies it. Though the docu¬ 
ment does not confer title and is merely 
evidentiary, it still seems to be the only 
admissible evidence of the nature and terms 
of the transaction. 

For the reasons indicated, I am of opinion 
that the documents produced by the defendants 
were rightly admitted in evidence. On this 
part of the case, therefore, the appeal fails. 


OASES. 



The defendants’ vendors purported to sell 
the entirety of the disputed plots to the 
defendants hut as those vendors did not 
represent all the co-sharer proprietors, the 
plaintiffs or some of them are entitled to the 
share or shares which the veudors had no 
right to sell. As, however, the lower Appel¬ 
late Court has found that under some 
informal arrangement the defendants’ vendors 
were in separate possession of properties 
sold, I agree with the learned Subordinate 
Judge that the plaintiffs are not entitled to 
a decree for joint possession to the extent of 
the unsold shares and that their remedy lies 
in a suit for partition. The true rights of 
the parties for instance, the right of the 
defendants as against the vendor plaintiffs, 
can only be worked out in such a suit. 

In my opinion the appeal fails and should 
be dismissed with costs. 

W alms ley, J.— I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT.’ 

Civil Miscellaneous Case No. 307 of 1917. 
(Civil Aipeal No. 2598 of 1915.) 

July 18, 1917. 

Presen': - Mr. Justice Shadi Lai and 
Mr. Justice Broadway, 

B H A G W A N T S1N G H — D k f e n d a n t— 

Petitioner 

versus 


NARINJAN SI NO II —Plaintiff— 

Respondent. 

Civil Procedure Cod*' (Act I of 19C8), s. 110—- 
fjccisiun incidental to Jinal conclusion , whether directly 
“ involved’’—Appreciation of evidence , whether 1 point o 
lair.’ 

Where a decree of the Chief Court alfirms the 
decision of the Court below and the decision of both 
Courts >'s based on facts held to Ik* established, no 
certificate for leave to appeal to 11 is Majesty in 
Council can be granted, even though the decision inci¬ 
dentally involves a decision on the question of the 
interpretation to be pul on certain documents, as 
ibis cannot he regarded as a “substantial” point of 
law “directly involved’ in the case. [p. 782, col. 2. 1 

Appreciation of the value of documentary evidence 
is not the same as a misconstruction or misinter¬ 
pretation of a document, and does not involve a 
question of law. [p. “82, col. 2.] 


Petition, under section 110 of the Codo 
of Civil Procedure, for leave to appeal to 
His Majesty in Council, against the judg- 
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ment and decree of the Chief Court of 
the Punjab, reported as 39 Ind. Cas. 29, 
dated the 2nd January 1917, passed in the 
appeal case noted above. 

Mr. FazLi-Hussain , for the Petitioner. 

Bakhshi Tek Chand , for the Respond¬ 
ent. 

ORDER.—This is an application under 
section 110, Civil Procedure Code, praying 
for a certiticate for leave to appeal to His 
Majesty in Council against a decree of a 
Division Bench of this Court passed on the 
2nd January 1917, confirming a decree passed 
by the Subordinate Judge, 1st Class, 
Ludhiaua, on the 21st June 1915 As the 
decree of this Court confirmed the decision 
of the Court below, no certificate can be 
granted unless some substantial question of 
law is involved. On behalf of the applicant 
we have heard Mr. Fa/l-i-Hussain at length 
and Mr. Tek Chanel on behalf of the opposite 
party. Mr. Fazl i-Hussain referred us to 
Paidiem Valoo Chetty v. Paul/'em Sooryah Chetty 
(1), Venkateswara hjan v. Shekhari Varma (2), 
Shri Vishwambhar Pandit , In re (3), Gopinath 
Birbar v. Goluck Chunder Bose (1) and con¬ 
tended that inasmuch as the construction of 
certain documents was involved, this amount¬ 
ed to a question of law which entitled 
him to the certificate prayed for. Mr. Tek 
Chand contended that even if there was 
any question as to the proper interpreta¬ 
tion to be placed on the document or any 
documentary evidence in the case, this 
would obviously be incidental to the final 
decision and could not be regarded as a 
question of law which was ‘substantial” 
and ‘ involved” in the final decision in 
the case. He referred to Mulraju 
Lakshmi Venkayamma Rao v. Veukatadri 
Appa Rao (5); Bhagat Singh v. Jai Ram (6); 
Biwan Abdul Hakim v. Hari Lai (7); Likal 

(1) 4 l. A. 109; 1 M. 252; l 1ml. Jur. 323; 3 Suth. 
P. C. J. 3S7; 3 Sar. P. C. J. 60S; 1 Ind. Dec. (x. s.) 
167. 

(2) 8 1. A. 143; 3 M. 384; 5 lmi. Jur. 542; 4 Sar. 
P. C. J. 259; 1 Ind. Dec. (x. s.) 822. 

> (3) 20 B. 699; 10 Ind. Dec. (x. s.) 1035. 

(4) 16 C. 292 n; 13 Tnd. Jur. 339 ?i; 8 Ind. Dec. 
(n. s.) 192 n. 

* (5) 30 Ind. Cas. 372. 

(6) 26 Ind. Cas. 402; 22 P. R. 1915 at p. 128; 19 
P. W. R. 1915; 66 P. L. R. 1915. 

(7) 62 P. W. R. 190S. 


v. Sharif-itl Hassan Khan (8) and Vir Singh 
v. Tirath Ram (9). It is unnecessary to 
discuss these rulings in detail. In the latest 
ruling of this Court, i. e ., Vir Singh 

v. Tirath Ram (9), it was held that 

where a decree of the Chief Court affirmed 
the decision of the Court immediately 
below, and the decision of both Courts 
was based solely on the facts whioh were 
held to be established although this 
involved a decision on a point of limitation 
in respect of a small portion of the property 
in dispute, as no substantial question of law 
was involved in the proposed appeal to His 
Majesty in Council, within the meaning of 
section 110, Civil Procedure Code, the 

application for a certificate must be 

rejected. 

After givingour careful consideration to 
the arguments addressed to us by Mr. Fazl-i* 
Hussain we are wholly unable to see that 
there is any substantial question of law involv¬ 
ed in the proposed appeal to His Majesty 
in Council. 

Turning to the grounds of the proposed 
appeal our attention was drawn to page 8 
line 2 of the judgment of this Court as refer¬ 
ring to ground No. 1. No doubt this involves 
the construction to be placed on certain 
letters, but the decision on this _<points-.was 
only incidental to the final conclusion : and 
cannot be regarded as .directly involved 
in it. * ' - *• $£* *•« 

As to ground No. 2 we were refefred to 
page 9, line 17 “appreciation” of the value of 
documentary evidence is not the same as a 
misconstruction or misinterpretation of a 
document and no question of-daw is here 
involved. > 

Page 20, line 6 was referred to in connection 
with ground No. 3 but here again the finding 
on a question of fact is assailed and no 
question of law is involved. 

The remainder of the grounds were -dealt 
with generally by Mr. Fazl-i-Hussain and*a 
perusal of them shows that they deaU with 
questions of fact alone. We accordingly 
dismiss this application with costs. 

Application dismissed. 

(8) 48 P. R, 1904. 

(9) 35 Jnd. Cas. 583; 64 P. R. 1916; 15 P. L. R. 
1917. 
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MADRAS HIGH COURT. 

Letters Patent Appeal No. 233 of 1916. 

March 14, 1917. 

Present :—Mr. Justice Oldfield and Mr. 

Justice Bakewell. 

P. R. SRINIY r ASA AIYAR —Plaintiff— 

Appellant 

versus 

A. SESHA IYER and another— 
Defendant—Respondents. 

Contract Act (IX of 1872), ss. 23, 65 —Marriage 
brokage contract—Money paid, recovery of, suit for — 
14 Discovered to be void,” meaning of. 

Payment of money to induce a prospective bride¬ 
groom to marry is payment made in pursuance of a 
marriage brokage contract, and whether such money 
can be recovered back or not depends upon whether 
there lias been performance of a substantial part of 
the contract or not. [p. 785, col. 1; p. 786, col- ]/ 

A entered into a contract with B and C to give 
his sister in marriage to D son of B and brother of 

C, all members of a joint undivided Hindu family, 

and to pay him Ks 1,030 and actually paid him 
Us. 400. .4 did not give his sister in marriage to D 

and sued to recover back the amount paid by him to 

D, under the agreement: 

Held, (1) that the contract being in effect a marri¬ 
age brokage contract and as such, opposed to public 
policy, was void; [p. 784, col. 2. 

(2) that a suit to recover the money paid under 
the agreement could lit? only in the absence of the 
performance of a substantial part of the agreement, 
[p. 785, col. 1; p. 786, col. 1.] 

. Lcdu, Coachman v. Hira Lai Bose, 29 ind. Cas. 625; 
43 C. 115; 21 C. L. J. 537; 19 C. W. N. 919, dis¬ 
sented from. 

Taylor v. Bowers, (1876) 1 Q. B. 291; 45 L. J. Q. B. 
163; 34 L. T. 1 38; 24 \V. It 499, relied upon. 

Case-law discussed. 

Per Bake well, J .—The words ‘discovered to be 
void’ in section 65 of the Contract Act are more 
apt to describe an agreement which was void ah 
initio but was not then known by the parties to he 
so, than an agreement of which the illegality must 
he taken to liavc been always known to the parties. 

[p. 787, cois. 1 A 2.] 

Letters Patent Appeal against the order 
of Mr. Justice Burn, dated 6th 
Ootober 1916, in Civil Revision Petition No. 
862 of 1915, to revise the decree of the 
Court of the Subordinate Judge, Madura, 
in Small Cause Suit No. 1314 of 1915. 

FACTS.—This was a suit by the plaintiff 
to recover part of the money paid to the 
defendants Nos. 1 and 2 for marrying 
plaintiff’s sister to the son of the first 
defendant and the brother of the second de¬ 
fendant. A sum of Rs. 1,000 was agreed to be 
paid, outof which there was a cash payment of 
Rs. 400. The suit is to recover that amount. 
The Subordinate Judge dismissed the suit on 
the Small Cause side. A revision petition 
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was filed in the High Court against that 
order and it was dismissed by Burn, J. The 
present appeal is under section 15 of the 
Letters Patent against that order. 

The judgment of Mr. Justice Burn, is as 
follows: — 

The plaintiff in this case based his claim 
to the return of money on the fact that 
he was entitled to restitution because the con¬ 
tract, in pursuance of which the money was 
paid, was rescinded by the defendants. The 
finding of the Subordinate Judge is against 
this contention. On the facts he finds that 
the plaintiff was responsible for the breach. 
The plaintiff failed to establish the case with 
which he went into Court. 

The plaintiff now seeks to set up a 
perfectly new ground of claim. He wishes 
to rely on the fact that the contract was 
void under section 23 of the Indian Con¬ 
tract Act IX of 1872, and that he is 
entitled to restoration of the money, which 
the defendants have received, under section 
65 of the Indian Contract Act. 1 do 
not think that the plaintiff should be 
allowed to raise this question now. The 
defendants relied upon this as a ground of 
defence but the plaintiff cannot for this reason 
adopt this as a fresh ground of attack. 

In this view, it is unnecessary to refer 
in detail to the decisions which have been 
quoted in support of the plaintiff’s present 
claim. I may say, however, that there is 
authority for holding that section 65 of the 
Indian Contract Act has no application to 
a payment of the kind now in question 
which, according to the plaintiff’s present 
contention, was made in pursuance of a 
contract known by him to be void ab initio 
on the ground of its being immoral and 
contrary to public policy. Ledu, Coachman 
v. lliro Lai Bose (1), Nathu Khan v. Sewuk 
Koeri (2) and Gin than Singh v. Neeladhar 
Singh (3), 

The petition is dismissed with costs.” 

Dr. K. Pandalai, for the Appellant. 

Messrs. T. It. Venkatrama Sastri and K. S. 
Ramabhadra Aiijar , for the Respondents. 

JUDGMENT. 

Oldfield, J.—Plaintiff,1 here appellant, 

(1) 29 ind. Cas. 625; 43 C. 115; 21 C. L. J. 537; 19 
C. W. N. 919. 

(2) 9 Ind. Cas. 161; 15 C. W. N. 408. 

(3) 16 Ind. Cas. 1004; 10 A. L. J. 159. 
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sued defendants for Rs. 400, alleged to 
have been advanced to them out of 
Rs. 1,100, payable under an agreement as con¬ 
sideration for the marriage of his minor 
sister with Raman, 1st defendant’s son 
and 2nd defendant’s brother. There were 
three defences, that (1). there was no 
cause of action, because 1st defendant 
entered into the agreement only on behalf 
of Raman and 2nd defendant was not a 
party to it at all; (2) the agreement was 
not broken by defendants; (3) it was in¬ 
valid, as being against public policy, and 
the money, advanced under it, was, there¬ 
fore, irrecoverable. 

Of these defences, the first was not dealt 
with either at. the trial or by the learned 
Judge in this Court, though one would 
have supposed that a decision regarding 
the existence of a cause of action would have 
been reached, before enquiry began into the 
validity of the agreement set up as constitut¬ 
ing it or the responsibility for breaking that 
agreement. It is said that the plea was aban¬ 
doned. But the trial was under Small 
Cause Procedure and no issues were framed. 
Raman was, according to plaintiff’s 2nd wit¬ 
ness and 1st defendant, of age at the date of 
the agreement. The latter said that he 
took away the Rs. 400 paid under it. It 
is not the case that no evidence to support 
the defendants’ pleas was adduced; and it 
was admitted before us that they were 
relied on in this Court, although the learn¬ 
ed Judge did not mention them. It is 
not possible in these circumstances to hold 
that they were abandoned or that de¬ 
fendants cannot support the learned Judge’s 
deoision with reference to them, if they can 
be established and if it is not sustainable on 
other grounds. 

The learned Subordinate Judge’s finding on 
the second defence, that plaintiff, not defend¬ 
ants, broke the agreement, is one of fact 
and must be accepted. It is, however, to 
be observed that, coupled as it was with 
a plea that the agreement was unlawful 
and, therefore, unenforceable, it could justify 
no legal conclusion. For the plea in effect 
that defendants were absolved by plaintiff’s 
refusal to perform his part from any duty 
under the agreement was irreconcilable 
with the contention that such performance 
would have been in conflict with public 
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policy. Shortly, they could not complain of 
plaintiff’s refusal to do what they alleged 
would have been wrong. 

On the remaining question, there is no 
doubt that the agreement was unlawful 
and, therefore, void. As set up in the 
plaint, it involved no suggestion that the 
money to be paid was for settlement on 
the bride or her issue or was anything but 
remuneration to defendants for bringing 
about the marriage; and, as plaintiff’s 
grounds of appeal Nos. 5 and 6 and 1st de¬ 
fendants’ written statement paragraph 8 and 
2nd defendant’s paragraph 13 show, both 
sides are agreed that such an agreement 
would be unlawful, Kalanagunta Venkata 
Kristnayya v. Kalanagunta Lakshini Nara - 
yana (4i and Devaroyan Cheltyv. Muthuraman 
Ghetty (5). The question is then whether 
plaintiff is entitled to recover what he 
paid under such an agreement and 
whether defendants can retain an advan¬ 
tage received under it. This question 
was not raised in the plaint, the Sub¬ 
ordinate Judge refusing to deal with de¬ 
fendants’ allegation that the agreement was • 
unlawful, because he had found in their 
favour as to responsibility for its breach. 
On this account the learned Judge held that 
plaintiff could not raise that contention here 
also expressing the opinion that his claim was 
unsustainable with reference to section 65 cf 
fhe Indian Contract Act. That section, 
however, is not applicable. Dayabhai Tribho - 
vandas v. Lalehmichand Panachand (6), 
Gulabchand Parachand v. Fulbai Harichand 
(7) and Ledu , Coachman v. Hira Lai Bose 
(1). The Indian Contract Act affording no 
direct guidance, the conclusions of the learned 
Judge must be tested with reference to 
authority. 

He has supported his conclusion against 
the existence of any right to recover what 
has passed in connection with an unlawful 
agreement by citation of three cases. But in 
one of them Girdhari Singh v. Neeladhar 
Singh (3), it was conceded that, if the contract 
was contrary to public policy, the plaintiff 
was not entitled to recover; and the oa3e is, 

therefore, no authority against the contention, 

(4) 3 Ind. Cas. 551; 32 M. 185; 18 M. L. J. 401; 

4 M. L. T. 1. 

(5) 18 Ind. Cas. 515; 37 M. 393; 24 M. L. J. 310; 
(1913) M. W. N. 200. 

(6) 9 13. 358; 5 Ind. Dec. (x. s.) 238. 

(7/ 3 Tnd. Cas. 748; 33 B. 411; 11 Prm L. K €4P. 
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advanced before us, that the general rule is 
subject to an exception in the plaintiff’s 
favour when no portion or when no substantial 
portion of the unlawful purpose has been 
carried out. So also the next case of Nathu 
Khan v. Semak Roeri (2), since it was one of 
completed performance. The third case of Led a , 
Coachman v. 7 lira Lai Bose (1) cannot be dis¬ 
missed so shortly, since it directly negatives 
the contention just referred to by the state 
merit, It is plain that, although where 
money has been paid under an unlawful 
agreement, but nothirg else is done in per¬ 
formance of it, the money may ba recovered 
back, yet this exception will not be allowed, 
if the agreement is actually criminal or im¬ 
moral; where the contract is illegal, because con¬ 
trary to private law or against public policy, 
an action cannot be maintained to enforce 
it directly or to recover the value of services 
rendered or money paid on it”. The distinc¬ 
tion drawn would appear to be between 
agreements contrary to law or public policy 
and others, which would merely have an 
unlawful object and would also, therefore, 
be void under section 23 of tlie Indian 
Contract Act. Hut there is no warrant for 
it in that section, since all alike are made 
unlawful, or (with all respect) in the cases 
referred to by the learned .Judges, who 
moreover, take no account cf other cases, 
in which the exception was applied without 
reference to the distinction proposed. 


Of the cases referred to by them Taylor v. 

Chester (8) was a case of completed 

performance and llowson v. Hancock 9), 

one of a claim to recover money paid on a 

wager, in which no further performance was 

possible. Tcppendsn v. liandall (10) is relied 

on only for a dictum , which apparently has 

not affected later decisions. So also the 

learned Judge’s quotation from Collins v. 

Blantern (11), though it is reproduced in 

Kearley v. Thomson (12), and Barclay v. 

Pearson (13), to be referred to later. Of the 
(8) (1869; 4 Q B. 09; 10 13. .V S. 237; 38 L. J. O 13. 
225; 21 L. T. 359. 

(9; (1800) 8 T. It. 575; 101 K. It. 1555. 

(10) (1801) 2 Bos. & V. 467; 5 It. It. (<>.'; 126 K. It. 
1338. 

Ul) (1765) 2 Wilson 341; 1 bin. L C. 369:95 E. It. 
o47. 

02) (1890) 24 < v >. 13. D. 74?; f.9 L. J. Q. 13. 238; 63 
E. 1. 150; 38 W. It. 614; 54 J. 1\ 804. 

( E3) (189 3) 2 Ch. 154; 62 I,. J. Ch 636; 3 It. 3SS; 
h T. 709; 42 W. K. 74. 

DU 



Indian cases cited Bat Vijli v. Nunsa Nagar 
(14', is not of importance, since thi.3 point 
and the authorities regarding it were not 
considered. The learned Judge’s reason 
for rejecting two decisions in the opposite 
sense, Bakshi Das v. Nadu Das (15) and 
Gnlabchand Para mc^t and v. Fulhai Harichand 
(7), that they relate to marriage brokage 
contracts, is in any case not available to us in 
the present connection. 

Ontheotherhandtheexceptiontothe general 
rule, based on the absence of any or of any 
substantial performance, is clearly recognized 
without reference to the distinction proposed 
in a case later than the majority of those 
relied on by the learned Judges, Taylor v. 
B wers (16’, in which the object of the 
agreement, a fraud on creditors, would, if 
persisted in, have resulted in the frustration 
of the Insolvency Law. Distrust of the 
decision in Taylor v. Bowers (16) was, no 
doubr, expressed in Kearley v. Thomson (12), 
but not on the ground that it ovei looked 
the distinction drawn by the learned Judges, 
which was not in fact referred to, although 
the object of the agreement was described 
as to defeat justice. The principle of Taylor 
v. Bowers (16) was, moreover, adopted fully 
in Barclay v. Pearson (13), already referred 
to, though the agreement related to what 
was regarded as a lottery, the opinion being 
expressed that those who had paid money 
under it could recover. Of the Indian oases 
those must he distinguished, in which the 
title sued on could he established only on 
the foundation of the validity of the unlawful 
agreement; as for instance in Yaramnti 
Krishnayya v. Chundru Papayya (17). Tn 
hen a mi cases, however, for example Banka 
Behary I) is s v. Raj Kumar Dass (18), and 
Gavihda Knar v. La la Kishun Prosad (19‘, 
the decision has always turned not oq the 
extent to which the agreement, if it were 
performed, would cor.tlict * ith law' or public 
policy, but on whether it was performed and 
the unlawful purpose was affected wholly 

(14) 10 13. 152; 5 lull. Dec. (x. n.) 487. 

115) 1 C. E. J. 201. 

(16) (1876) 1 Q. 13. 291; 45 L. J. Q. B. 163; 34 L. T. 
938; 24 W. It. 499. 

(17) 2 ) M. 324 Jit p. 329; 7 lad. Dec. (x. s.) 231. 

(18) 27 C. 231; 4 C. \V. N. 2s9 ; 11 lad. Dec. (x. s.) 
153. 

(19) 28 C. 370. 



786 


INDIAN Ci£E8. 


[1917 


SRINIVASA AIYAR V. SESHA IYER. 

rr substantially or not. The decision of the 
Privy Council in Petherpermal Chetty v. 
Muniandy Servai (20) may in particular be 
mentioned, firstly , because it refers to the 
weight of the decision in Taylor v. Towers (1*0, 
as unimpaired by Kearley v. Thomson (12), 
and secondly t because the contention that 
there had been a fraudulent arrangement to 
defeat creditors and a step taken to carry 
it out, “which would on the trial of an 
indictment for conspiracy have amounted to 
a good overt act of conspiracy”, was brushed 
aside as irrelevant and the effecting of the 
contemplated fraud alone was regarded as 
material. Authority standing thus, it is 
(with all due deference) not possible to 
follow the decision in Ledu s Coachman v. 
Hira Lai Bose (1), or to confirm the decision, 
which is under appeal. 

It is, however, argued by Mr. Venkatarama 
Sastri for defendants, firstly , that the excep¬ 
tion above referred to, to the general rule 
depends, not on whether there has been 
performance of the unlawful agreement, but 
on whether the transfer of an advantage 
under it was merely ostensible or was 
intended to be real, recovery of tbe advantage 
being allowed only in the former class of 
oases. That is not the test recognized in the 
authorities already referred to or in Great 
Berlin Steamboat Company , In re (21), in whioh 
the transfer was treated as irrevocable, 
though it was clearly ostensible. It is then 
urged with reference to Kearley v. Thomson 
(12), that plaintiff cannot recover, because 
though the whole of the unlawful agreement 
has not been performed, a substantial portion 
has been; and on the view already expressed, 
a remand on this point may, no doubt, be 
fairly claimed. 

Tbe last question raised is whether plaint¬ 
iff can rely on defendant’s admission that 
the agreement was unlawful either generally 
or when, as in this case, he did not refer to 
its unlawfulness in his plaint. The answer, 
however, to the question iu both forms is 
the same, that in the words of Mellish, L. J., 
in Taylor v. Bowers (16), plaintiff does not 

(20) 85 C. 551; 10 Bom. L. R 590 12 C. W. N. 
662; 5 A. L. J. 290; 7 C. L. J. 528; 14 Bur. L. R. 108; 
18 M. L. J. 277; 35 I. A. 98; 4 M. L. T. 12; 4 L. B. R. 
266. (P. C.), 

(21) (1884) 26 Ch. D. 616; 54 L. J. Ch. 68; 51 L. 
T. 445. 


“as the rule is laid down in Simpson v. Bloss 

(22) require any aid from the illegal transac¬ 
tion to establish his case; He is not bringing 
the action for the purpose of enforcing the 

illegal transaction. 

To hold that plaintiff is enabled to recover 
does not carry out the illegal transaction, 
but the effect is to put every body in the 
same situation as they were before it was 
determined on”. Or, as the point was put 
by James, L. J., “it is the defendant, who has 
got really to show the fraud”, the element 
vitiating the agreement in the case under 

consideration.. 

“It, is the defendant, who has got to make 
out his title to the goods from the transaction, 
which is a fraud and which it seems he was 

a party.and there would be no 

title in the defendant independently of that”. 
To adapt these principles to the present 
case, the plea that the agreement is unlawful 
is not plaintiff’s but defendants’. Defendants, 
as already pointed out, cannot, relying on it, 
also complain of plaintiff’s default. They 
can (and this is the point at present material) 
rely on it, only if they further allege and 
prove that the unlawful agreement or a sub¬ 
stantial part of it has been performed. . On 
this point their written statements contained 
nothing; and it was, therefore, not plaintiff’s 
but their pleading, which was defective. If 
the Subordinate Judge had considered the 
unlawfulness of the contract, plaintiff would 
(for all that appears) have pointed this out. 
The contention on his side is one purely of law 
and in the circumstances there is no adequate 
reason for depriving him of the benefit of 

it. 

Defendants have further proposed to sup¬ 
port the lower Court’s judgment with re¬ 
ference to the counter-claim made in their 
written statements to damages on account 
of loss of reputation. It has not, however, 
been shown how this claim can be sustain¬ 
able as arising out of the breach of an ad¬ 
mittedly unlawful agreement or how it can le 
reconcilable with defendants’ denial that they 
were parties to that agreement. The ques¬ 
tions for consideration are, therefore, only: 

(I) Whether the plaint agreement was en¬ 
tered into with defendants or either of them 

(22) (1816)7 Taunt. 246; 2 Marsh 542; Holt N. ?t 
273; 129 E. R. 99, 17 R. R- 509, 
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or with Raman with or without 1st defendant 
as his agent? 

. (2) Whether with reference to the authori¬ 
ties above referred to the agreement or a 
substantial part of it was performed? 

The Letters Patent Appeal must be allowed 
and the Subordinate Judge’s decision set aside 
with a direction to restore the Small Cause 
suit to file and re-hear it, admitting any ad¬ 
ditional evidence tendered, in the light of the 
foregoing. Costs to date in both Courts will 
be costs in the cause and will be provided 
for in the decree to be passed. 

Bake well, J. —In India marriage is not 
generally matter of contract between the 
parties thereto but is a status or condition 
imposed upon them by persons who are un¬ 
der a social duty to do so. The authorities 
which have been oited support, I think, the 
proposition that they who undertake this 
duty must have regard solely to the interest 
of their wards and must not stipulate for a 
profit for themselves. 

The pleadings in this case are not clear but 
I think that the plaint alleges an arrange* 
ment between the parties that a marriage 
portion should be paid out of the estate of 
the deceased father of the prospective bride 
and that certain jewels should be presented 
to her by the relations of the prospective 
bridegroom; and, apart from other averments 
in the written statement of the 1st defendant, 
it might be inferred that his case was that 
the marriage portion was to be paid to the 
bridegroom, the sum of Rs. 400 now claimed, 
being portion thereof, had been in fact paid 
to him and that the defendants gained no 
benefit from this payment because the bride¬ 
groom had been adopted into another family. 

I fail to see anything contrary to public po¬ 
licy or morality in an agreement between 
third parties, which is intended solely for the 
benefit of the married oouple or either of 
them. Having regard, however, to the defend¬ 
ants’ admission that the agreement was 
illegal, and that they had some interest in the 
sum now claimed, I do not think that it is 
open to the defendants at this stage to main¬ 
tain that the agreement was valid. 

The words ‘discovered to be void’ in section 
65 of the Contract Act are more apt to des¬ 
cribe an agreement which was void ab initio 
but not then known by the parties to be so, 
than an agreement of which the illegality 


must be taken to have been always known 
to them, and I agree that in this case it is 
safer to rely upon the authorities oited by 
my learned brother. These authorities show, 
I think, that in a suit for money had and re¬ 
ceived to the use of the plaintiff, the defendant 
may plead that it has been applied in accord¬ 
ance with their agreement, and the plaintiff 
cannot reply that the agreement was illegal 
because he is particeps criminis. If the agree¬ 
ment is still wholly executory and no material 
part of the illegal purpose has been accomplish¬ 
ed, defendant cannot plead that he holds the 
money for that purpose. [See Barclay v. 
Peaisin (13), Petherpernial Chetty v. Muniandy 
^ervai (JO) and the cases there oited]. 
These propositions apply when the parties 
are in pan delicto and to agreements void 
under Civil Law; different considerations may 
arise in the case of an agreement to commit 
an offence against the Crown. I agree to the 
order proposed by my learned brother. 

Appeal allowed ; 

Case sent back . 

v. r. p. 


COURT OF THE BOARD OF REVENUE, 

BIHAR AND ORISSA. 

March 10, 1917. 

Present :—Mr. Walsh. 

In re BHOJRAJ MAHTO and others— 

Petitioners. 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 40 (5), 
188— Appeal by only sonic of the landlords , whether 
maintainable—Civil Procedure Code (Act V of 1908) 
O. XLI , r. 4. 

Though an application for commutation of rent 
under section 40 of the Bengal Tenancy Act must be 
made under section 188 of the Act, by all the land¬ 
lords together, or by an agent on their behalf, yet 
tliore is no such restriction in the case of an appeal 
in which the procedure followed is that which is laid 
down in Order XLI, rule 4, Civil Procedure Code, 
1908. [p. 788, col. lj 

Read a petition, received on the 19th 
January 1917, from Bhojraj alias Bhojal 
Mahaton and others, protesting against the 
order of the Commissioner of the Patna 
Division, dated the 16th December 1916, 
modifying the order of the Collector of Patna, 
dated the 15th August 1916, in the matter 
of the commutation of rent in village Pawai 
Thana Islampur, in the District of Patna, 
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Read also a letter No. V 452-11, dated the 

27th February 1917, from the Commissioner, 
Patna Division, submitting a report on the 
above petition. 

R ESOLUTION. —The petitioners applied 
for the commutation of their rent which 
was fixed at a rate of Rs. 6-10 0 per bigha. 
The petitioners, ar.d one of the landlords 
representing a 1 \ annas share appealed to 
the Collector, who after remanding the case 
for further enquiry dismissed both appeals. 
The landlords of 1 i annas share appealed 
againt this order to the Commissioner, who 
raised the rate of commutation to Rs. 6-12 0 
per bigha. The present petition is against 
that order, on the ground, amongst others, that, 
under section 188 of the Bengal Tenancy Act, 
an appeal against an order of commutation 
under section 40 of that Act must be by all 
of the landlords. 

Section 188 lays down that where two or 
more persons are joint landlords, anything 
which the landlord is, under this Act, required 
or authorised to do must be done either by 
both or all those persons acting together; or 
by an agent authorised to act on behalf of 
both or of all of them. An application for 
commutation of rent under section 40 (1) 
when made by a landlord, has to be made 
by all the landlords together, or by an agent 
on their behalf. 

But under section 40 (5) the order of com¬ 
mutation is ‘ subject to appeal in like manner 
as if it were an order made in an ordinary 
revenue proceeding.” 

There is no such restriction in the case of 
revenue appeals in which the procedure that 
has always been followed is the same as that 
followed by the Civil Courts, which is seated 
in rule 4, Order XLT of the first Schedule of 
• the Code of Civil Procedure. 

There has been no irregularity in the 
present case on the above ground. 

On the merits of the case, also, the Board 
sees no reason to differ from the finding of 
the Commissioner. The pelition is, therefore, 
dismissed. 

Petition dismissed. 


MADRAS HIGH COURT. 

Appeal No. 248 of 1914 and 
Appeals Nos. 115 and 116 of 1915, 

December 22, 1916. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

In A. S. No. 248 cf 1914 
A. S. N. NAINA PILLAI MARAKAYAR— 
Defendant No. 1—Appellant 

versus 

. T. A. R A. R. M. RAMANATHAN 
CHETTIAR and others—Plaintiffs Nos. 1, 
2, 4 and 5, Defendant No. 2— 

Respondents 

In A. S. No. 115 of 1915 
GOPALA THEVAN and another— 
Defendants Nos. 1 and 2— 
Appellants 

versus 

RAMANATHAN CHETTIAR and others— 
Plaintiffs Nos. 1, 2, 4 and 5, Defendants 
N os. 3 to 5 — Respondents 
In A. S. No. 116 of 1915 .. 

PAZANI THEVAN and others — 
Defendants Nos. I to 4 - 
Appellants 

. versus " 

RAMANATHAN CHKTTIAR and others— 
Plaintiffs Nos. 1, 2, 4 and 5, Defendant 

N-*. 5—Respondents. 

Landlord and I'rnant — Ejectment , suit for—OeeUr 
ytancy right, plea of Inara, grant oj , to temple — 
Presumption oj grant of both warams — Onus of. proof 
— Jurisdiction of Court —‘ Estate’—Madras Estates 
Land Act (l of 1908), * 3 (2» (d —‘Kudivaram*, 
meaning of —Taram faisal raucliilika. recitals of 
‘kudimiras’, Wamibogam’ in, effect of -Transfer by 
tenants Acquiescence by temple trustees—Estoppel— 
Ei idencc Act I of <87 2\ ss 90, I 4, 1 15 —Unsigned 
accounts , presumption as 1o — Improvements, claim for, 
by alleged occupancy tenant—Transfer of Property Act 

(/Fo/1832), $.51. 

The word Tendivaram has got several meanings. 
Its literal significance is the share of the cultivator 
in the produce raised In that sense, the kudwaram 
belongs to the cultivating tenant, whether he has 
got a right of permanent occupancy in the land 
or is a lessee for only one year, or is a lessee from 
year to year or for a fixed term or is even a mere 
tenant-at-will. Kudivaram is also used in the 
sense of the right of such a tenant of whatever 
kind in the land so long as he continues in posses¬ 
sion of the land. Finally, it is also used to mean 
the right of a tenant having a permanent occupancv 
tenure in the land in his holding In this last 
sense, it is also called mi ra si da ri rignt and sometimes 

kndimiras right, [p. 795, col. 2; p. 796, col. l.J . 

In an inairu village in which there are no tenants 
having occupancy rights and of which the maindm 
is also the mirasidor , the full ownership right is. ip 
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the inamdar and the distinction between mvlvamm 
right and kuilivnram right is of no utility. Tn. 795, 

col. 2.] 

A mirastdar who gets a shrotriem grant from the 
Government does not lose thereby his original 
kudivaram right in the lands and might be called 
both an inamdar and a mirasidar. [p. 790, col. 1.] 

Where trustees of a temple to whom certain lands 
were granted by the Government as innm sue the 
tenants in ejectment, the burden of proving that the 
inamdar was not the owner of the kudivaram right 
at the time of the grant lies on the defendants 
inasmuch as the effect of upholding such a plea would 
bo to oust the jurisdiction of the Civil Court, [ p. 795, 
coL 2.] 

A defendant opposing an action in ejectment on the 
ground of his possessing occupancy rights should 
prove it strictly. 

The mere execution of taram fatsal tnnehilikas to 
Government prior to the grant to the temple docs 
not indicate the possession by tin* tenants of perma¬ 
nent occupancy rights. The mention of such expres¬ 
sions as ‘A iidimiias* fnramiboyum , Uluvadai , etc., is 
not conclusive proof of such rights, [p. 799, col. 2.J 

Merc length of tenure will not give a right of 
permanent occupancy to a ryot , who has been let in 
from year to year. [p. 798, col. 2.] 

The acquiescence by temple trustees in transfers 
made by the tenants of the lands in their holdings 
or their non-opposition to such transfers will not 
create an estoppel against rhe landlords mu* give the 
tenants permanent rights. Where a landlord is 
legally entitled to grant rights as against him to a 
tenant, he can, by acquiescence or conduct amounting 
to estoppel, be treated as having made such grant. 
But the trustees of a temple have no legal right or 
power to confer higher rights on a temple tenant in 
the temple lands in his holding than he originally 
possessed except for the necessities or the clear 
benefit of the temple. Nor can such higher rights 
be invoked by the law of limitation or prescription 
when lesser rights were conferred on the tenant by 
a document between the parties or by the conduct 
of the trustees, [p. 79col. l.J 

Section 90 of the Evidence Act does not enable a 
Court to presume that unsigned accounts of a temple 
which do not purport tube in the handwriting of 
any particular person or persons were written by the 
authorised accountants of the temple. Nor can sec¬ 
tion 114 be invoked in aid of such a presumption, 
[p. 794, col. 1.] 

Section 51 of the Transfer of Property Act does 
not apply, even by analogy, to the ease of a tenant, 
as it cannot be said that he is a person believing in 
good faith that he is absolutely entitled to the land; 
and a tenant who believes he has occupancy rights 
cannot, under the section, claim compensation tor 
improvements made by him. [p 800, col 1.] 

Appeals against the decree of the Court 
of the Temporary Subordinate Judge, Tanjore, 

in Original Suits Nos 40, 42 and 61 of 1913, 
respectively. 

The Hon’ble Mr. S'. Srinivasa Aiyangar , 
Advocate General. Mewrs. T R. Ramachandra 
Aiyar and S. Mnthinh UudaUar , for the 

Appellate, 


The Hon’ble Mr. T. Rangachariar and Mi». 
S'. Varadacbariar, for the Respondents. 

JUDGMENT. 

Sadasiva A ivar, J.— These three appeals 
have arisen out of three suits brought by the 
same plaintiffs. The suits were tried together 
aid were disposed of by the Temporary Sub¬ 
ordinate Court of Tanjore in the plaintiff’s 
favour by one and the same judgment. 
Appeal Suit No. 248 of 1914 was filed 
directly in the High Court. The other two 
appeals were filed in the Tanjore District 
Court and were transferred lo this Court to 
he heard along with Appeal Suit No. 248 of 

1914. 

(2) The suits were brought in ejectment 
by five of ti e six trustees of the Manthra- 
pureeswaramswamy temple, the 6th trustee 
who did rot care to join in the suits being 
impleaded as one of the defendants in each 
suit (2rd, 3rd and 5th defendant respective¬ 
ly V He allov ed all the three suits to pro 
ceed r.r parte so far as he was concerned. 

(3 The plaints and the written statements 
of the contesting defendants are very similar 
in all the suits. Thirteen issues are common 
to the three suits. In one of the suits (Appeal 
Suit No. 115 of 1915—Original Suit No. 42 of 
1913), there is one issue: Did first defendant 
execute a lease deed to the trustees in 1899 in 
resrect of plaint item 12,” which is peculiar 
to that s u i t. That issue was found in the 
affirmative by the lower Court and the 
finding was not contested in the arguments 
on appeal before us. In the two other suits 
(Appeal Suit No. 248 of 1914 and No. 116 of 

1915, Original Suits Nos. 40, 41 and 61 of 
1913 respectively), there is an issue as to 

whether improvements have Veen effected by 
the contesting defendants and if so, whether 
the said defendants are entitled to claim 
compensation for such improvements as a 
condition precedent to the passing of a decree 
in plaintiffs’ favour in ejectment and, if so, 
what compensation amounts are due to them. 
In Original Suit No. 61, the defendants let 
in no evidence about improvements and the 
issue was found against them by the lower 
Court and no argument in the appeal was 
addressed to us on that question. In the 
other suit (Original Suit No. 40), the learned 
Subordinate Judge found ( a) that the 1st 
defendant planted trees at a cost of about 
Rs. 150, but (h) that there was ‘ uo evidence 
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as to when the new trees were planted and 
on what plots,” and (r) that the 1st defendant 
had, when planting the trees, no bona fide 
belief that he was entitled to a permanent 
occupancy right in the lands, he and his 
father-in-law (who assigned his rights to him) 
having been speculative alienees from several 
recalcitrant cultivating tenants of their 
respective holdings. Section 51 of the 
Transfer of Property Act gives a right of 
compensation only to a transferee who 
bona fide believes himself to be ‘‘absolutely 
entitled” to a property and makes improve¬ 
ments in such belief. Assuming that by 
analogy even the person who believes himself 
to have a permanent oooupancy f right is also 
similarly entitled to compensation, the ques¬ 
tion of the 1st defendant’s bona fide belief (in 
Original Suit No. 40) largely depends on the 
decision of the other important common 
issues in the three suits. One other 
peculiar issue in suit No. 61 is: “Does item 
No. 8 belong to the temple?” That was 
decided by the lower Court in the plaintiffs’ 
favour on the evidence of the plaintiffs’ 
witnesses Nos. 3, 6 and 13 and nothing was 
urged before us which could induce us to give 
a different finding on that question. 

(4) Of the 13 common issues, one is “what 
is the correct extent of the lands claimed in 
the plaint?” The correct extents were found 
by the Commissioner appointed by the lower 
Court and are set out in paragraph No. 143 of 
its judgment. The lower Court adopted the 
Commissioner’s report and no question is 
raised in the appeals before us on that point. 
Another common issue was the general issue: 

To what reliefs are plaintiffs entitled?” 
and it, therefore, needs no separate treatment. 
Another issue (7th issue) deals with the 
question whether proper notioes to quit were 
given to the contesting defendants. The 
evidence of the plaintiff’s 4th and 14th 
witnesses and the documents Exhibits N 
and 6 series establish the service of proper 
notioes and the defendants did not venture 
into the witness-box to deny the receipt of 
such notices by them. The 9th and 10th 
issues deal with the question of the rate of 
rent and the mesne profits claimable by the 
plaintiffs and the periods for which profits 
are claimable provided, of course, the contest¬ 
ing defendants are found to have no right of 
occupancy. The findings of the lower Court 

on these issues were not attacked before us. 


[1917 

(5) Having thus cleared the ground of 

the subsidiary questions involved in the 
suits, I shall now proceed with the more 
important issues, namely, the issues Nos. 1 
to 6, 8 and 11. The 1st issue is: “Does the 
temple own the entire interest ( melvaram and 
kudivaram) in the plaint land? And is the 
temple entitled to eject the 1st defendant?” 
The 2nd, 3rd and 4th issues raise the 
question whether the right of permanent 
occupancy belonged to the contesting defend¬ 
ant or defendants, in their respective holdings 
as transmitted from their predecessors-in-title; 
and even if such a right did not originally 
vest in their predecessors-in-interest, whether 
it has been since acquired by prescription 
or by the limitation bar as against the 
plaintiffs. - The 6th issue is: “Are the 
trustees of the temple estopped from claiming 
to eject the 1st defendant for the reasons 
set forth in the (written) statement?” The 
8th issue raises the question whether the 
Estates Land Act is applicable to the 
suit lands and has this Court” (the Civil 
Court as distinguished from the Revenue 
Court) ‘no jurisdiction to entertain the suit.” 
It was conceded by the appellants’ learned 
Yakil that the decision of this issue depends 
on the answer to the 1st issue. If the plaint 
temple owned the 'kudivaram right in all 
the village lands from the beginning, the 
lands do net fall within the definition of 
Estate in section .3 (d) of the Estates 

Land Act. 

(The subsequent acquisition by the tenants 
and their heirs and assignees by limitation 
or prescription of an occupancy right whioh 
was at the time of the inam grant vested in 
the inamdar and not in the tenants cannot, of 
course, oust the jurisdiction of the Civil 
Courts.) 

(6) The plaintiffs relied in support of 
their claim, not only on the ancient 
Government records C and C 1 but also on 
the document, Exhibit A. This latter 
document is a muchilika whioh was executed 

in August 1831 by the nine principal 
Karaigar cultivators of the plaint Mangal 
village, acting as representatives of the 
Ullur Karayeedu cultivators. The 5th issue 
framed in the suits relates to this inu<:hilika. 
That issue as framed in Original Suit 
No. 40 of 1913 is as follows: Is the 
muchilika of 1831 genuine and binding on 
the 1st defendant or his predeoessors-in- 
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title; if so, are the plaintiffs entitled by 
virtue of the muchilika to eject the 1st 
defendant from the plaint properties.” So 
far as the genuineness of the muchilika is 
concerned, no question was raised in the 
lower Court at the trial of the suits. 
(See also paragraph 6 of the 1st defendant’s 
written statement which indicates that the 
genuineness of the muchilika was not 
seriously intended to be called in question 
even from the beginning). Its genuineness 
was not disputed before us. It is a document 
more than 30 years old and it was executed 
in favour of the District Collector who, as 
Agent of the East India Company, was the 
Manager of the plaint Hindu temple and 
other Hindu public temples in the Tanjore 
Distriot between 1806 and 1847. He 
became the Agent of the Board of Revenue 
in 1817 under Regulation VII of 1817 
which vested the superintendence of such 
temples in the Board. The document 
comes from proper custody, the Collector 
having handed over charge of all the 
affairs of the temple to two Hindu trustees 
in 1847 (See Exhibit A 2). This document 
Exhibit A was obtained by the Tahsildar 
from the nine executants and was sent to 
the Collector along with the Tahsildar’s 
report Exhibit P which expressly refers to 

Exhibit A. 

(7) This muchilika , Exhibit A, of August 
1831, was preceded by a document Exhibit 
L, dated July 1831, which is an agreement 
executed between all the village Karaigar 
cultivators. The genuineness of this ancient 
document, Exhibit L, also cannot be 
reasonably called in question. (See as to its 
production from proper custody P. W. No. 7.) 
Exhibit L was clearly executed in anticipa¬ 
tion of the Karaigars being able to obtain the 
taram jaisal lease of the cultivable lands 
in the village from the Collector. Exhibit L 
makes provision for the following matters, 
(1) the manner in which the Karayeedu 
tenants are to divide the village lands 
(to be so obtained from the Collector) for 
purples of cultivation, (2) the mode of 
paying the Sircar assessment and the 
8wnmibhogam due to the temple, (3) the 
collection of rents from Purakkudies who 
do not belong to the karai and who might 
cultivate some of the village lands as 
ppb lessees of the Karaigar D aa ee a , ^4) the 


disposition of all the income and expenditure 
connected with the lands, and i5) the 
division of the net assets realized from the 

lands in Faslies 1241 and 1242 (July 1831 
to June 1832 and July 1832 to June 
1833). 

(8) It is well known that in the Tanjore 
District, the Collector, Mr. Kinderseley, 
introduced during the decade 1831 to 1840, 
in respect of the temple lands under his 
management, what is called the taram jaisal 
muchilika system under which lands were 
leased for cultivation at an annual paddy 
rent fixed on the then cultivable extent 
with provision for the commutation of such 
paddy rent to money value, the leases 
containing other characteristic terms and 
conditions. In the plaint village, before 
this taram jaisal muchilika , Exhibit A, was 
obtained in 1831 what was known as the 
’‘proposal” ijara lease system prevailed during 

the II years 1820 to 1S30. In the still 
earlier period, that is before 1820, the 
profits (from the lands) due to the temple 
were, as regards lands not directly under 
the temple Pannai Farm cultivation, 
collected from the cultivating tenants in 
the shape of a share of the gross grain 
outturn as regards grain growing lands 
(50 per cent, being the land-holder’s share of 
the produce from nanja lands and 40 p?r cent, 
from punia lands). Under the proposal” 
system (1820 to 1S30), the lands were 
let for cultivation to that proposal” lessee 
who offered the highest rent, each letting 
being for a very short term of three to 
five years. (See Exhibits Al, A3, A4 
and A5 which are dooument9 executed to 
Government in connection with these 
“proposal” leases between 1820 and 1830) 
Under the taram jaisal muchilika system 
introduced in 183', the lessees held for 
an indefinite term paying an annual money 
rent calculated at a fixed commutation value 
as regards paddy rent. For excess area 
cultivated in a particular year, for waste 
lands brought under cultivation for the 
raising of garden crops and so on, provisions 
are inserted for payment of additional rents. 
The lessees are also bound to supply 
labour on the occasions of the temple fes¬ 
tivals and when repairs have to be done 
to the temple lands, ohannele, etc. (It 

has to be here stated that the translations 
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in the printed paper book of several 
documents like Exhibits A, C, L, F, etc., 
in this case contain many inaccuracies 
and are in some places even unintelligible. 
Correct translations accepted by both sides 
were, however, placed before us during 
the hearing of these appeals). The 
muchilika Exhibit A mentions about 67 
relies of nanja land and 16 relies of 
Punja land as granted for cultivation to 
its executants total 83 velies. (A veli is 
6f acres). It is clear from the ancient 
records (see Exhibit C and Cl) that in the 
year 1723 or so, the extent of cultivable 
land was only 10 relies of nanja and \h velies 
of punja , total 25 velies. It also appears 
from these records that the whole village 
was held on what was known in the 
Mahratta regime as “ Rokka Knthagai ” 
tenure more than 20 years ago, that the 
Mahratta King of Tanjore for some reison 
altered the original favourable Rokkaknthagai 
tenure into the ordinary “ sarjayitha ” or 
profit sharing tenure under which the 
Government obtained its assessment in the 
shape of a share of the grain produce, 
that the trustee of the temple complained 
about the year 1723 that this conversion 
of that favourable tenure into the ordinary 
tenure diminished the income of the 
temple to such an extent that it was 
unable to meet the expenses properly and 
that he prayed for the restoration of the 
original Rokkakuthagai settlemsnt tenure. 
The old favourable tenure was accordingly 
restored by the Rajah on the auspicious 
occasion of the solar eclipse in the Soorsan 
year 1124 (1723 A. D.) at the holy sea¬ 

side shrine of Vedaranyam, though the 
Rokkaknthagai cash assessment was increased 
from 100 chakrams to \ 25 chakrams ( \ 
chakram is equal to Re. 1-9 0). The old 
Rajahs used to give what is called Mohini 
allowances to the temples as pious gifts 
annually and the Mohini allowance for 
this temple is 72 chakrams , which **as 
deducted by the temple from the Rokka - 
kuthagai or cash assessment of 125 
chakrams. 

As 1 said before, the original cultivation 
extent seems to have been only 25 velies, 
though, of course, the temple owned the 
entiie lands in the village including waste 
t or^mloke, house sites, etc. In 1809, when 
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the C Elector prepared the Register, Exhibit 
C, the extent .actually found under cultivation 
was estimated according to the old rough 
measurement to be 37 and odd velies of ninja 
and 43 and odd velies of punj *, about 80£ 
velies on the whole, and the temple is 
entered in the register as owner of these 
80A velies besides the remaining wiste lands 
whose extent was estimated (again very 
roughly) at about J6£ velies. (See last clause 
of Column 8 in Exhibit O). The punish 
measurement accounts Exhibits F (1816- 
17) and Exhibit F-1 (1828-29) give the 
extent of the cultiv\ted lands including tope 
as about 93 or 91 velies. [The translation 
of the term “ Rokkikuthagai ’ in Exhibit F, 
F-l, and other documents as ' cash lease” 
found in the printed paper book i 3 very 
misleading. As I have saidalready, it i *9 a 
technical revenue term used for a particu¬ 
lar kind of revenue settlement made by the 
Tanjore Kingdom as regards some of the 
lands assessed to revenue. In the Tanjore 
District Manual, page 487, Rokkakuthagai 
is defined as assessment also (that is, 
like shrotriim) fixed on favourable rates 
either from favour or as an inducement to 
reclaim waste.” I might also state here 
that the portions of Exhibit F-I which con¬ 
tain entries about pymash Nos 419 to 500 
are irrelevant as they relate to another 
village al‘■/'■'gather)J. The '‘proposal” ijara 
document between 1820 and ; 831 and the 
tar am foist l muchilika Exhibit A also 
indicate that the cultivated area ranged in 
those years between 80 and 90 velies. It is 
well known that owing to the internal 
political disturbances, waste lands in mirasi 
districts like Tanjore and Chingleput which 
c mid have been cultivated so as to benefit 
both the mirasidars and Government were 
not, in the olden times, brought under 
cultivation and that the nvrasidirs were 
expected by the Government to settle culti¬ 
vators in their villages as permanent 
residents for bringing lands under cultiva¬ 
tion and even to induce residents of other 
villages to migrate during the cultivation 
season temporarily, the former class of 
cultivators becoming Ullur Purakkudies and 
the latter continuing to be Asalnr Parak- 
kudies. The ‘‘proposal” lessees were 
eventually unable to extend the area of 
cultivation sp as to benefit the temple 
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which was being managed by the Collector. 
The laram faiscil muchilika system was then 
introduced and it has resulted in the cultivated 
area being increased to 140 velies , there 
being practically now no waste area to be 
brought under cultivation. 

It was admitted on behalf of the appel¬ 
lants (and it could not be well denied as 
the very portions of Exhibit F-l—on which 
the appellants relied disclosed the fact) 
that at least in 21 velies out. of 64 velies of 
wet land cultivated before 1820, the plaint 
temple owned both the melvaram and kudiva - 
ram interest and was cultivating that area 
with the temple’s own farm or pnnnai - 
parakkudi servants and its own ploughs. 
(See description of pumnsh Nos. 387, 388, 
52*, 524, 535, 537, 538 and 527 in Exhibit 

F-l). It was, however, found by the Col¬ 
lector that it was convenient to have 
even these 21 velies let out to the taram 
faisal r.iuehilika lessees and to have the 
direct pannai cultivation discontinued al¬ 
together. The appellants are unable to 
explain how the temple came to own the 
kudivaram in the 21 relies or in only 21 
velies. It is also significant that when a 
small area of waste lands in the village 
was acquired by the Government in 18*3 
under the Land Acquisition Act, no person 
other than the temple claimed or was 
awarded any part of the compensation 
value, the whole being piid to the temple 
(See Exhibit E). The appellants’ learned 
Vakil contended that the undertaking, 
Exhibit A 2, given in 1847 by two respect¬ 
able Hindus to the Collector indicated that 
the cultivating lessees of the temple lands 
owned permanent occupancy rights. It is 
a matter of well-known history that the 
East India Company, about the year 1840, 
directed the Board of Revenue and the 
Collectors to give up the management of 
the Hindu temples under their control. 
According to such directions, the Collector of 
Taujore between 1847 and 1857, transferred 
the management of the temples under him to 
Hindu trustees who gave undertakings like 
Exhibit A 2 to him. The 7th clause of 
Exhibit A2 on which the appellant’s 
learned Vakil relies is as follows:— In re¬ 
gard to the purakk tidies of the sail 
Sarvamanyarn villages, we shall, following 
the custom in vogue in each village and 


the custom in the Samasthanam, acquit 
ourselves properly as had hsen hitherto 
done following the custom or practice, with¬ 
out violating or encroaching their rights.” 
Now, purakkudies ” as such have no 
occupancy rights and this vague clause in 
a document tc which the parakkudi tenants 
were no parties cannot confer any rights 
upon them. The 11th issue, namely, 
‘Are plaintiffs disentitled to eject 1st 
defendant by reason of the muchilika of 
1S47 executed to Government,” was, there¬ 
fore, rightly decided by the Subordinate 
Judge against the appellants. 

I think that the defendants who claim 
as alienees and representatives of the 
original tenants of the temple during the 
time of its management by the Collector 
are clearly bound by the terms of Exhibit 
A executed by their predecessors-in title 
a;,d that the terms of Exhibit A clearly 
negative any occupancy right in them. The 
learned Subordinate Judge has dealt 
with Exhibit A and the other evidence 
in the case in a very careful well-consider¬ 
ed and exhaustive judgment. Notwith¬ 
standing the long and elaborate arguments 
advanced by the appellant’s learned Vakils 
before ns, they have failed to show that 
the statements. in that judgment as to 
the contents an 1 construction of the docu¬ 
mentary and other evidence disclose any 
m iterial inaccuracies. The ordy error of 
importance pointed out is that the lower 
Court relied on the cadjan accounts, 
Exhibit M series which are contended to 
ha inadmissible in evidence. These 
accounts purport to relate to the incomes 
derived from the plaint village lands by the 
temple between 1712 and 1823 and to the 
expenditure incurred out of that income. If 
these documents are admissible in evidence, 
they almost conclusively establish the plain- 
tiffs* case on the first issue. The docu¬ 
ments, however, are not signed by any 
person and do not purport to he in the 
handwriting of any person. Section 90 
of the Evidence Act says: ‘Where any 

document purporting or proved to he 30 
years old, is produced from any custody 
which the Court in any particular case 
considers proper, the Court may presume 
that the signature an I every other part of 
such docuaunt which purports to he in the 

A 
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handwriting of any particular person is in that 
person's handwriting and, in the case of a 
document executed or attested, that it was 
duly executed and attested by the person by 
whom it purports to be execated and 
attested.” I do not think that this section 
enables the Court to presume that unsigned 
accounts which do not purport to be in the 
handwriting of any particular person or 
persons were written by the authorised 
accountants of the temple to which the 
accounts purport to relate. J at first 
thought that section 114 of the Evidence 
Act might enable the Court to presume, 
“regard being had to the common course of 
natural events” that these elaborate 
accounts were really written by accountants 
employed by the trustees of the temple. 
But on further consideration, and having 
regard to the decisions in Sheo Nandan 
Ahir v. Ram Lagan Singh (1), Bo si Nath Pal 
v. Jo gat Kishore Achariee (2), Ubilack Rai v. 
Dallial Rai (3) and Uggrakant Ghowdhry v. 
Hurra Ohunder Shic'idar (4); [See also Airey , 
In re, Airtyv. Stap’eton (5)], as to the limits 
of the presumption permitted to be raised by 
section 90 of the Evidence Act, I do not 
think that I. would be justified in doing so. 
Vague expressions are used in some deci¬ 
sions to the effect that a document more 
than SO years old and coming from proper 
custody might be ‘ presumed to be genuine.” 
The use of such vague language (instead 
of following the words of the section which 
deal with the signature, handwriting, execu¬ 
tion and attestation found in such doouments 
and purporting to be those of particular 
persons) is likely to lead to confusion 
of thought and to the Court raising 
presumptions as to the existence of 
facts not within the scope of section 90. 
I would, therefore, exclude Exhibit M 
series altogether from consideration as 
evidence in this case. In this connection I 
might also state that the doouments on the 
defendant’s side which came into existence 
after 1901 (Exhibit 0 when the first notice 
of ejectment was issued by the plaintiffs) 

(1) 30 Ind Cas. 908; 13 A. L. J. 921. 

(2) 35 Ind. Caa. 298; 20 C. W. N. 643; 23 C. L. J. 
583. 

(3) 3 C. 557; 1 Ind. Dec. (n. s.) 939. 

(4) 6 0. 209; 3 Ind Dec. (n. b.) 137. 

(5/ (1897) 1 Ch. 164; 66 L. J. Ch, 152; 76 L. T. 

]&1 45 W. R. 286. 


are also of very little importance. I am 
further not disposed to attach any weight 
to the pattah Exhibit G of 1900 which 
seems to have been obtained by the temple 
authorities either unnecessarily (as they had 
already obtained inam pattahs ) or to create 
evidence in their favour with a view to 
litigation. Documents H series following 
the pattah G may also be left out of considera¬ 
tion. The inam register and the title deed 
B and B-l are also inconclusive. 

In paragraph 46 of his judgment, the 
learned Subordinate Judge sums up his 
conclusions on the principal issues. Omitting 
his reference to Exhibits B-l, .M series and 
G (1) I shall quote the greater portion of 
the paragraph (with a few alterations at 
the end) as it expresses fairly and fully my 
own conclusions on the evidence, “in the 
present case, the reference to the whole of 
the village in Exhibit C as that which was 
granted to the temple, the recital in column 
8 in Exhibit C that the temple actually 
enjoyed the whole of the village including 
the poramboke , the payment of compensation 
to the tempk; vide, Exhibit E, the grant of a 
land to a gurukkal by the temple, vide , “entry 
in Exhibit B, the entry in the Collector’s 
register Exhibit D that Manthrapurswara* 
svvami is the mirasidar , the last word denot¬ 
ing in the District of Tanjore that he is the 
proprietor of the soil, the reference in 
Exhibit F to Mantbrapurswara9wami as 
miras solely entitled to the enjoyment of 
the village, the recital in Exhibit J10 of 
1815 that the village is ekaboga gramam , the 
recital in Exhibit A 5 that Mangal village 
belongs to the temple, the reference in the 
lease deeds executed to the Collector before 
1831 to the cultivation being undertaken 
by the lessees, the reference to the temple 
as the owner and village as miras of Ekabo - 
gam Manthrapurswaraswarai in Exhibit F-l, 

.the reference in Exhibits II 

series from 1891 to 1899 to Manthrapuri- 
swaraswami as miras Manthrapurswami, 
the collection of fishery rent, tope rent and 
house site rent by the temple, the admitted 
ownership of the temple of some pannai lands 
as conclusively proved by Exhibit F-l and L 

among others.the reference to the 

same tenants by more than one name such 
as olavadai kudimiras and purakkudi Ullur 
or Asalur, in the pymash , the reference to 
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these men as purakkudis in the Tahsildar’s 
report Exhibit P, the lease of the entire 
Mangal to certain persons by the Collector 
for the cnltivation of lands from Fastis 1230 
to 1240, “the execution of Exhibit A by 
certain persons for the cultivation of lands 
without any reference to their kudikani 
right in it and with a stipulation for pay¬ 
ment of swamibogam to the temple and 
ro<kakuthagai to Government so long as they 
are in possession of the lands,” the absence 
of all mention of kudikani right in the inuchi - 
lika executed by the trustees to the Collector 
and the provision made in Exhibit A for 
the supply of labour to the temple festivals 
and for payment of such tirvai as is fixed 
by Government in respect of the special 
crops raised and in respect of pnramboke 
waste land, etc., suggest the inference that 
the temple was entitled to both the kudiva - 
ram and melvaram rather than that the 
tenants had kudikani rights. Not a single 
document has been produced by defendants 
to show or to suggest that the temple was 
not “the owner of” both melvaram and 

kudivaram rights in the village. 

. , . . In my opinion plaintiffs have 
proved by means of documents and course of 
dealings evidenced by documents that it is 
more likely that the temple was ‘the owner” 
of the entire village and was both the 
melvaramdar and kudivaramdar than that 
it had only the melvaram right.” 1 might 
add that the accounts J series ranging 
between 1806 and 1840 are themselves suffi¬ 
cient to prove the plaintiffs’ contention, tor 
instance, Exhibit J-74 shows that the pro¬ 
posal” lessee himself realised the proceeds 
of the lands and gave out of the proceeds 
the purakkudivaram due to the cultivating 

tenants. 

As against this, the appellants relied on 
what strikes my mind as inconclusive and 
one sided transactions and on some weak 
suggestions. One of the arguments ad vanoed 
was that rokkakuthagai tenure being a 
tenure on favourable terms as to assessment, 
the temple was only an inamdar , that the 
grant of an “ inam ” is presumably only the 
grant of the Government assessment (either 
a portion or the whole) and not of the 
kudivaram , and that the burden of proving 
that the temple also owned the kudivaram 
was upon the plaintiffs. As regards the 


burden of proof in such cases I was a party 
to some decisions beginning in 1912 in 
which it was held that the burden of prov¬ 
ing that an inamdar was the owner of the 
kudiva ram at the time of the grant of the 
inam to him, lay upon the inamdar , but my 
view (which differed from an earlier decision 
in 1910) has not been accepted in some 
later decisions of this Court which have 
held that as the jurisdiction of Civil Courts 
would be ousted if the inamdar was pre¬ 
sumed not to have been the owner of the 
kudivaram [and if the village is accordingly 
held to he an estate under section 3 clause 
2 (d) of the Estates Land Actl the person 
so seeking to oust the jurisdiction of the 
Civil Courts by alleging that the inamdar 
was not the kudivaramdar at the time of the 
inam grant ought to prove his said allega¬ 
tion. I 8ee Uavulapati Papi Reddi v. Xanduru 
Peda Venkatacliaryulu (6).] The learned Sub¬ 
ordinate Judge (evidently following my view) 
threw the burden in this case on the plaintiffs 
of proving that the temple was the owner of 
the kudivaram right from the beginning, and 
even so, found that the plaintiffs have proved 
their case. Without going to the question 
of burden of proof I am clearly satisfied 
that the evidence in this case very clearly 
establishes the plaintiff’s contentions. In 
an inam village in which there are no 
tenants having occupancy rights and of 
which the inamdar is also the mirasidar , the 
full ownership right is in the inamdar and 
the distinction between melvaram right and 
kudivaram right is of no utility. (The word 
‘kudivaram ’ has got several meanings. Its 
literal significance is the share of the culti¬ 
vator in the produce raised. In that sense, 
the kudivaram belongs to the cultivating 
tenant, whether he has got a right of per¬ 
manent occupancy in the land or is a 
lessee for only one year or is a lessee 

from year to year or for a fixed term or is 
even a mere tenant at-will. Kudivaram is 
also U9ed in the sense of the right of suoh 
a tenant of whatever kind in the land so 
long as he continues in possession of the 
land. Finally, it is also used to mean the 

right of a tenant ‘ having a permanent 

occupancy tenure in the land in his hold¬ 
ing.” In this last sense, it is called 

(6) 26 Ind. Cas. G7; 1 1914) M. W. N. 794; 16 M. It. 
T. 247; 27 M. L. J. 507- 
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also mirasdari right and some times 
kniimiras right. See Chinnar » v. Ko mlam 
Naidu (7) where Spencer, .T , deals with the 
meaning of the kudimiras That decision 
also establishes that a rni^is/'lir who gets 
a shrotriem innm grant from the Govern 
merit does not lose thereby his original 
ku'Uv.iram light in the lands and might 
he ailed both a miras/dir and an inamdnr). 

The appellants farther relied on thefact that 
since about ! 867, they and their predecessor- 
in-title have bpen hypothec\h’or, morlgiging 
and selling the lands in their respective 
holdings to the knowledge of the temple 
trustees and of the temple officials and 
that they have been griVel r*»n*. recants 
describing them as kndhnir mid its (The 
documents filed on the defendants’ side and 
dated earlier than 1867, namely, Exhibits 
75, 76, 77, III (A) r-nd III (B) 'are 

easily manufactured c idjans and I agree 
with the Subordinate Judge that their 
genuineness should not bs p-esumed). The 
temple trustees and the kanukkans were, 
however, themselves interested in some of 
the village lands as cultivators or as 
alienees from cultivators and their conduct 
is not of much value as against the temple. 
No doub\ where a landlord is leg illy 
entitled to grant rights as against him 
to a tenant lie can, bj r acquiescence or 
by conduct amounting to estoppel, be 
treated as having made such grant. But 
the trustees of a temple have no legal 
right rr power to confer higher rights on a 
temple tenant in the temple lan ds in his 
holding than he originally possessed except, 
for the necessities or the clear benefit 
of the temple. The acquiescence and con¬ 
duct of the trustees canno f . therefore, affect 
detrimentally the rights of the temple. In 
Sofya Sn Ghoshal v. Kartik Chandra Dis 
(8), Jenkins, C. J„ says: The presumption 
in favour of a permanent tenancy implies 
that there : s ground for inferring that 
the tenure was always intended to he 
and always was hereditary, or that it 
acquired that character by subsequent grant. 
But a presumption in favour of a transaction 
assumes its regularity; it cannot be made 

IT) 23 Ind. Cas. 113; 26 M. L. I. 109; I L. W. 41. 

(8) 13 Ind. Ca*. 596; 15 C. L. J. 227; 16 C W X 
418. : . 


in favour of that which offends legal principles. 
Tt is this that prevents nnr accepting the 
view of the lower Appellate Court as final, 
for it would seem that the property to 

which the presumption has been applied is 

debut ter. ” 

‘if it was debn*ter at the time the 
tenancy originated then this would affect 
the applicability of the i resumption for, 
to create a new and fixed rent for all 
time, thr ugh adequate at the time, in 
lieu of giving the endowment the benefit of 
an augmentation of vaiiable rent from time 
to time, would be a breach of duty in a 
shebait and is not, therefore, presumable; 
Maharanee Shibess ,uree J)«iia v. Matin era - 
nat.h Acharjo (9).” No provision of that 
branch of the hw which relates to limitation 
or prescription has been pointed out to as 
which cmM confer such enhanced light 
on a temple tenant (wnose rights were in 
the first instance defined by the terms of 
a document conferring on him lesser 
rights) by reason of the conduct 
of the trustees of the temple. That the 
allegation in many of these transfer do* 
cuments filed on the defendants’ side, 
namely that the alienors owned occapincy 
rights, was, in all probability, not bone, 
fide , is shown by the fact that not only 
waste lands of the temple subsequently 
brought under cultivation but even lands 
admitted to have baen under the direct 
pannai cultivation of the temple originally 
have been alienated with inch false re¬ 
citals. 

Another argument of the appellants was 
that in the pymnsh account Exhibit F-l, 9 
kudimiras ki.ro/gars are mentioned and 
the tem^l* itself is also called an additional 
kudimirasid r and karaign. These pymash 
accounts are first prepared by the lower 
revenue officer and surveyors, (VattAm 
Karnam assistants, Mujnmdars and so on) 
and then there is a revision or check by 
a higher officer called Brigedar. In the 
pymash Exhibit F of 1816-17, the word 
wirns ’ occur* only as regards residential 
sites with iltir appurtenant backyards 
called manaikollai\ and even as regards 
these manniko'lau ’, only 16 out of 21 are 

(9) 13 W. R. (P. C.) 18; 13 M I. A. 270; 2 Suth. P. 

C. J. 300; 2 Sar. P. C. J. 528; 20 E R. 552. 
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stated to belong to certain cultivators with 
mirasi right, the remaining 5 belonging to 
kasav rgam tenants, that is, tenants newly 
introduced into the village by the temple 
mi rani ilar for cultivation purposes on con- 
dition that they would give up their 
dwelling sites to the mirasidar when they 
ceased to do cultivation work for him. 
Uilur purakkudie * (as distinguished from 
asolur purakkudies and kasavargam t enants) 
usually have permanent residential rights 
in the village and the word ‘ miras which 
in its widest sense means proprietary 
right (and is used to denote even 

hereditary right in temple offices) may, 
without impropriety, be used to describe 
the rights of these nllur purak¬ 
kudies in their residential sites and they 
might b9 called kudimira^dars of such sites. 
The reference in Exhibit F-l to the temple 
as one of the kudimirasulars seems to be 
almost meaningless, except in this sense 
of a permanent resident. The temple is 
tho landlord and landowner and is described 
in ancient documents as the full ekabngam 
(exclusive right) rokkakuthagai mirasidar 
of the entire village and in Exhibit F 8 also 
it is so described in several places. If it 
is only one of several kudi mirasidar s , it 
cannot be called ekabngam mirasidar , and 
would be only one of several palabhogam 
m' i asidars. It is further significant that 
out of the nine persons described as 
kudimiras idars in thebeginningof Exhibit F 1, 
the mark of one man alone appears against 
his designation as kudimiras Ammayappa 
Thevan, while the marks or signatures of 
others describe them as either olavadai or 
ulavadai miras. Again, in another portion of 
Exhibit F- 1 , where a count of all the ploughs 
in the village is made, all these persons 
are called ullur purakkudies , while the 
temple alone is called rokkakuthagai mirisi- 
dar. Lastly, when the A j mash or cheek 
measurement was made by the Brigedar 
on these pymnsh accounts (he seems to 
have checked about 44 entries', the des¬ 
criptions of at least some of those persons 
who were entered as kulimiris cultivators 
in the checked entries in the preliminary 
• pymath were, in pursuance of a Uuzur 
order, corrected into uluvadai miras which 
description does not, of cour e, imply any 
occupancy right. As pointed out by the 
|ow$r Court in paragraphs Nos. 97 


to 99 of its judgment, the cultivating 
tenants under the temple (which is the 
oknbogham miras proprietor of this village) 
feera to have signed or put their maiks 
(many of them being maiksmen whose marks 
or names were entered for them by some 
unknown person) in these pymash accounts 
describing themfelves indiscriminately and 
variously even in the course of the same 
document as olavadai f olavadai miras , olavadai 
kudimiras , ullur otavcdui f ullur purakkudi and 
so on. Not much importance, therefore, 
could be attached to these varying descrip¬ 
tions. It was not formerly to the interests 
of the temple to disturb these persons, though 
they have been only cultivators from fcsli to 
Jush. That such cultivators should in their 
own estimation and owing to their not being 
disturbed for long, fry to raise themselves 
by making unilateral declarations is not 
unnatural, brom being pannai cultivating 
servants or asnhtr purakkudies , they become 
ullar purakkudies and begin to call themselves 
olavadai tenants, olavadai miras , olavadaikudi- 
miras and even occasionally kudimires. 


Of the several executants of Exhibit A 
who were allowed (probably by an oversight 
in the Collector’s office) in the beginning of 
the document, to style themselves kudimiras , 
only one ventured to sign it as such. Under 
all the circumstances of this case, too much 
importance should not be attached to this 
fact, especially as in the arzee , Exhibit P, 
sent by the Tahsildar to the Collector along 
with Exhibit A, he calls them only kndis 
or cultivator and even the man lyya Pi 1 Jay 
who signed as kudimiras is called in Ex¬ 
hibit P only purakulimiras. Further the 
terms in the body of Exhibit A are wholly 
inconsistent with any right of permanent 
occupancy in the executants. The word 
sirnmibogam'' used in Exhibits A, F, F 1, 
and other documents has got a settled mean¬ 
ing in the Tanjore and Chingleput Districts. 
Wilson in his Glossary says: "Swamibhagam 
in the Tamil country means the share of 
the produce or rent which is paid to the 
miratidar or hereditary proprietor by the 
tenant cultivator holding the land in farm 
for a iixed period.” 1 think the use of the 
word swamibogham in Exhibit A is almost 
conclusive as to the full proprietorship of 
both the meUaram and kudivaram rights in 
the temple. 

Lastly, it seems to ire that the principal 
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questions raised in this case have been in a 
manner settled in the plaintiffs’ favour by 
the decisions of this Court and of the Privy 
Council given in similar cases which had 
arisen in the same Tanjore District. I shall 
refer only to four of these decisions. In 
Chockalinga Pillai v. Vythealinga Pundara 
Sunnady (10) the plaintiff as trustee of the 

Piruppalur Sriyajnesh waraswami Muttam 
sued to recover oovil or temple lands which 
were leased to the defendants under a deed 
of agreement, Exhibit A, dated 14th August 
1837, entered into between the defendants 
and the Government who at that time held 
the management of the pagoda property. 
The suit was brought in 1868. Defendants 
set up a perpetual right of occupancy, one 
of the grounds being that for 30 years they 
had paid swamibhugam money at a fixed 
annual rate. The material terms in the 
tarani faisal muchilika , Exhibit A, in that 
case were very similar to the terms of the 
taram faisal muchilika Exhibit A in this 
oase. It was held that the tenancy continued 
to be regulated by the agreement Exhibit A 
which created only a tenancy from fasli to 
fasli and that mere long enjoyment cannot 
alter the nature of the tenure. In Thiagaraja 
v. Giyana Sambandha Pandara Sannadhi (11), 
the tenants executed a muchilika for the lands 
in the village of Sandaputtur belonging to 
a Hindu temple, the muchilika having been 
executed in 1830 to the Government who 
was then managing the temple lands through 
the Collector. The Collector handed over 
the management to a Hindu trustee in 1857 
on the latter’s giving an undertaking to the 
Collector not to eject the ryots so long as 
they paid cist. To this undertaking the 
ryots were, of course, no parties. The ryots 
set up the right of occupancy and also the 
trustee’s undertaking of 1857 as a defence to 
the suit. The learned Judges followed Chocka¬ 
linga Pillai v. Vythealinga Pundara Sunnady 

(10) r and held that the tenants had acquired 
no right of occupancy though the consoli¬ 
dated rent fixed by the muchilika of 1830 
had been paid separately by the several 
persons who claimed under the original 
tenant of 1830 and though there had been 
alienations by the tenants of their several 
holdings. Mr. Justice Brandt says in his 

(10) 6 M. H. C. R. 164. 

(11) 11 M. 77; 4 Ind. Dec. (n. s.) 54. 


judgment “Defendants rely very much on 
their possession of the lands by themselves, 
or by those under whom they claim from the 
1st of January 1830, if not from a still ear¬ 
lier date. But mere length of tenure for any 
period will not give a right of permanent 
occupancy to a ryot, who has been let in 
as a tenant from year to year * * 

* It was admitted by Turner, C. J., in 
Krishnasami Pillai v. Varadaraja Ayyangar 

(12), that the period of occupation which 
should confer upon the ryot a permanent 
tenure could only be settled by legislation.” 

The muchilika of 1st January 1830 does not 
tend to show that the title of those who 
executed them was permanent. On the 
contrary, there are some expressions which 
favour a contrary supposition; and if there 
are expressions which indicate an intention 
that the occupation should be for more than 
one fasli , they are Las Sir Colley Scotland 
said of similar expressions in a muchilika in 
Chockalinga Pillai's case (10)] indefinite as to 
any period of time except that of the fasli, 
and clearly, therefore, did not bind the will 
of either party beyond the currency of eaoh 
fasli while the tenancy remained undeter¬ 
mined. The defendants say that their 
tenancy was not created by this muchilika , 
but that it existed before that as a right of 
permanent occupancy. The defendants’ 
predecessors-in-title may have been in pos¬ 
session before 1830. But if they had a 
permanent right of occupancy, they would 
probably have taken care to have that right 
expressly recognised in the muchilika of 1830. 
At present the permanency of their title 
before 1830 has not been proved.” 

“in the muchilika executed in favour of 
Government by the plaintiff’s predecessors 
on the 7th December 1857, he promised to 
respect the rights and privileges of the 
purakudies according to the customs of the 
respective villages, and of the country; and 
that, as long as they should pay the cist 
properly, he would not eject them. But he 
did not thereby admit that the ryots had any 
permanent right in the soil, or that the 
swamibhogam was to be the same for All ages. 
The passage in question amounts to little 
more than an engagement to respect the 


(12) 5 M. 345 at p. 357; 2 Ind. Dec. (n. s.) 240, 
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rights of the ryots whatever those rights 
might be.” 

“In the result it appears to me that 
th« defendants have not shown that they 
had any higher title than that of cultivat¬ 
ing tenants from year to year.” The 
whole of these remarks, it appears to me, 
apply to the present case also. The next 
case is that reported as Chidambara Pillai 
v. Thiruvengadathiengar (13). to which 
Mr, Justice Muthusami Aiyar, (who be¬ 
longed to the Tanjore District) was a party. 
The plaintiffs there, were trustees of the 
Rajagopalaswami temple at Mannargudi in 
the Tanjore District. The defendants 
(tenants) paid the Government assessment 
tc Government and the swauiibogam or 
mirasbogam to the temple trustees. On 
account of the Mohini allowance due by 
the temple, the revenue due on the village 
to the Government was shortly before suit 
assigned to the temple, and this temple, there¬ 
fore, became (in a sense) also an inamdar . 
The tenants set up kudikani right, that 
is, permanent right of occupancy and relied 
upon a pymash account of 1839 and on 
the free alienations by the tenants of their 
holdings, the alienations having begun so 
long ago as in 1848. The learned Judges 
held that the entries in the pymash account 
are not conclusive, that the assertion in the 
sale-deeds of kudikani rights by the tenants 
cannot bind the temple, that the karayeedu 
system, (namely, periodic re-distribution of 
lands among the ryots) having been obtain¬ 
ing in the village cannot also give a per¬ 
manent right of occupancy to the tenants 
in the village that the undertaking given 
by the trustees to the Collector not to eject 
the tenants so long as they regularly paid 
the rent without mentioning that the ryots 
have any kudikani rights, cannot help the 
tenants and that the trustees were entitled 
to ejeot the tenants. At page 10 it is said: 
“Seeing that the Officers of Government 
had managed the temple villages for many 
years prior to 1857, it i9 not improbable 
that the consideration shown by them to 
the purakudies as an incident of good 
management and the length of time for 
which the purakudies cultivated, inspired 
them with a belief that they were not 


liable to be ejected so long as they were 
punctual in the payment of rent. This 
may account for sales and mortgages by 
the appellants and their predecessors ‘ac¬ 
companied with an assertion of kudikani 
right ’ which may loosely be used to indicate 
a permanent tenure of some kind or other.” 

‘The non-specification of lands in the leases, 
the fact that each of the appellants culti¬ 
vated separately and that there was an 
occasional re-distribution of lands held by 
the Purakudies are referable to the con¬ 
ventional mode of leasing to chief men 
among the purakudies leaving it to them 
to select others who are to cultivate with 
them and to distribute the portions to be 
cultivated by each as may be arranged 
between them.” [In the Full Bench case 
in Sivatha Muthu Asari v. Iievd. J. N. H. 
Mfsguita (14), it was expressly decided 
that wdiere "there is an instrument defining 
the terms of the tenancy and it shows 
that there is no permanent tenancy” created 
under it, the facts of alienation and sub¬ 
letting by the tenants and even the fact 

that the original letting was a building 
lease cannot confer a permanent right of 
occupancy.] 

The fourth and the last case I shall 

refer to is the important Privy Council 
decision reported as Mayandi Chettiyar v. 
Chokkalingam PHlay (15), their Lordships 
reversing by their said decision the 
decision of this Court reported as Chocka - 
l ingam Pillai v. Mayandi Chettiar (16). 

In that case also, the tenants began 
to hold under a taram faisal muchilika 
which was executed in December 1831 and 
completed in January 1832. They claimed 
permanent occupancy right on grounds very 
similar to those advanced in the present 
case. The executants called themselves 
ulavadai mirasidars. They relied also on 
long enjoyment with a uniform rate of rent. 
Their Lordships point out that the descrip¬ 
tion as ulavadai mirasidars does not occur 
in any document emanating from the 
Collector's office but only in documents 
put forward by the applicants themselves” 

C4i 19 lnd Cas. 824; 24 M. L. J. 642 at p. 651; 
(1913; M. W. N. 490; 13 M. L. T. 513. 

(15) 27 M. 291 etseq.i 8 C. W. N. 545; 31 I. A. 83; 

1 4 M. L. J. 200; 8 Sar. P. C. J. 587 (P. C.). 

(16) 19 M. 485 etseq.i 6 M. L. J. 247; 6 lad. Dec, 
(n. s.) 1043. 


(13) 7 M. L. J. 1. 
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and their Lordships state: In the case of 
Chockalinga Pillai v. Vyt healing a Fund am 
Sunnady (10), in which the circumstances 
were very similar to those of the present 
appeal, and there was a muchilika in similar 
terms, it was held that no permanent 
tenancy was created. The language of 
the agreement,’ said Scotland, C. J , (page 
168), ‘had, I think, no greater effect than 
the ordinary form of muchilika given by 
a ryot in exchange for a pattah y except so 
far as it indicated the intention that its 
terras should apply to every successive jasli 
for which the holding might be continued 
by neither party exercising the right to 
terminate it at the end of a jasli ’ This 
decision was followed by the Madras High 
Court in the case of Thiagaraja v. Giyana 
Samhandha Pandara Sannadhi (11), in which 
the circumstances were almost identical; and 
their Lordships see no reason to differ from 
the conclusions at which those learned 
Judges arrived, upon a state of facts which 
cannot be distinguished in any material 
degree, from those in the present suit.” 
Thus their Lordships of the Privy Council 
expressly approved of the decisions in 
Chockalirga Pillai v. Vi, the ding a Pundara 
Sunnady (10) and Thiagaraja v. Giyana 
Samhandha Pandara Sannadhi (II), in which 
it was held that lessees under taram jaisal 
muchilikai executed to the Collector of 
Tanjcre in the thirties of the last century 
could not claim permanent occupancy rights 
by mere length of possession. 

I agree with the lower Court for the 
reasons already slated that the 1st defend¬ 
ant who evidently belongs to the trading 
class had no ban a fide belief that his vendors 
had a permanent occupancy right in their 
holdings. It has been held in Rajah of Ven¬ 
kata giri v. Mukku Naisiyi{\ 7), that sectional 
of the Transfer of Property Act will not 
apply to the case of a tenant as it cannot 
be said that he is a person believing in good 
faith that he “is absolutely entitled” to the 
land. It, therefore, follows that even assum¬ 
ing that the 1st defendant bon?i tide be¬ 
lieved that his vendor had occupancy rights 
he cannot claim compensation under section 
51 of the Transfer of Properly Act. In 

(17) 7 Iud. Cas. 202; 37 M. 1; (1^10) M. W. N\ 369; 
8 M. L. T. 258. 


the result I would dismiss the appeals with 
the costs of the respondents (plaintiff*). 
Napier, J.— I agree. 

Appeals dismissed. 

v.R.p. • U&j S V /. 


CALCUTTA HIGH COURT. 

Rcles Nisi Nos. 132 a.nd 143 of 1917. 

May 7, 1917. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Smitber 

Kumar NARESH NARAYAN ROY— 

Petitioner * 

versus 

The M1DNAPORE ZEMINDARY Co., Ltd 

— Opposite Party. , J* 

Bengal Tenancy Act (I TUB. C. of 1885), a. 153 4 
— Ex parte decree for rent —Application to set aside 
decree, maintainability of 

An application for setting aside an ex parte rent- 
decree is not entertainable unless it contains a state¬ 
ment of the injury sustained by the applicant by 
reason of the decree., [p. 801, col. 2.] 

Annoda Prosonno Mukherjee v. Nil Madhab Parui , 
11 Ind. Cas. 123; 15 C. L. J. 52, followed. 

Rule against the order of the District Judge, 
Murshidabad, in Miscellaneous Appeals Nos. 
46 and 47 of 1916. 

FACTS material to the report will appear 
from the judgment of the lo ver Appellate 
Court and from the bona tide petition of the 
petitioner, which were as follows: — 

‘These two appeals arise out of two appli¬ 
cations for setting aside two ex parte decrees 
in rent suits. The learned Munsif rejected 
the applications on the ground that, as 
required under section 153A of the Bengal 
Tenancy Act, they did not contain a state* 
ra nt of the injury sustained by the applicant 
by reason of the decrees. In ray opinion the 
view taken by the lover Court was 
perfectly correct. It is true that in a sub¬ 
sequent application filed by the applicant 
on the date of the final hearing it was 
stated that through some mistake it had not 
been mentioned in the original application 
that the appellant had sustained injury by 
reason of the ex parte decrees. But even in 
this subsequent application as pointed out by 
the lower Court, there is no statement of the 
injury, by which is meant a statement describ- 
inz concisely the nature of the injury, in 
order to enable the Court to pass necessary 
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orders under clauses (a) and (b) of the 

section in question. It is obvious that unless 

some description of the injury be noted in such 

applications, the Court will not be in a posi- 

tion to pass necessary otders under the above 

clauses. The result is that I dismiss both 

these appeals with their respective costs. 

Pleader’s fees being assessed at Rs. 4 in each 
appeal.” 

Against this decision the following applica¬ 
tion was made to the High Court for revision 

under section 115, Civil Procedure Code:— 

To 

The Hon ble Sir Lancelot Sanderson, Kt., 
Chief justice, and his companion Justices 
r °f Hie said Hon’ble Court. 

lhe humble petition of the abovenamed 
petitioner 

- Mcst Respectfully Sheweth: — 

1*. 1 hat the opposite party r.tmcd above 
instituted a rent suit against jour petitioner 
in the Court of the 2nd Munsif of Jangipore, 
and by the suppression of the processes 

against your petitioner obtained an ex parte 

decree. 

2. That on the 26th December 1915, ycur 
petitioner came to know of the said decree 
when the process in execution of the said 
decree was served upon his Cntchery . 

•3. That your petitioner tiled an applica¬ 
tion on the 25th January 1916, in the 
Court of the said Munsif of Jangipore for 
setting aside the said ex parte decree. 

4. 1 hat your petitioner averred in the 
Paid application that the plaintiffs would not 
•get any decree against your petitioner if 
your petitioner had an opportunity of 
filing his defence on knowing the contents 

of ^the plaintiff opposite party’s plaint. 

o. 1 hat your petitioner further stated in 
t. e said application that even then at the 
time of tiling the said application your 
pe ltioner had no knowledge of the contents 
of the plaint in the said suit. 

6. lhafc your petitioner further prayed 

that as he had no knowledge of the suit, he 

osay be allowed to tile his defence appro- 
P £! ate the suit for there was no relation- 
8 . landlord and tenant bet ween your 

I( ^pf r ai ^ ^ le sa,c ^ °PP°site party. 

. 1 hat the learned Munsif refused to 
a e evidence in the matter- and dismissed 
your petitioner’s application for setting the 
sai ex parte decree on the ground that the 

51 


said application did not fulfil the requirements 

of section 153 A of the Bengal Tenancy 
Act. 

8. I hat your petitioner appealed to the 
District Judge of Murshidabad against the 
said decision of the Munsif but the said 
appeal has also been dismissed on the 14th 
November 1916. 

9. 1 ha^ your petitioner being aggrieved 
by the aforesaid orders begs to move your 
Lordships for setting aside the same on the 
following amongst other 

GROUNDS. 

1. for that lhe Court below failed to 
exercise the jurisdiction vested in it by 
law. 

2. tor that the application sufficiently 
fulfilled the requirements of section 15?A of 
the Bengal Tenancy Act. 

3. hor that the Court below ought to 
have exercised its jurisdiction to prevent 
gross abuse of the process of the Court. 

4. For that in any case the Court below 
ought to have entered into evidence so that 
your petitioner might have had an opportunity 
of showing that there was no relationship of 
landloid and tenant between your petitioner 
and the opposite party and that nothing would 
be due by ycur petitioner to the plaintiff 

on account of rent and I hat further that the 

plaintiff’s rent suit wa« not maintainable. 

Vour petitioner, therefore, humbly prays 
that your Lordships may be pleased to call 
for the records of the case and to issue a 
Rule calling upon the opposile party to show' 
cause why the orders of the District Judge 
of Murshidabad, dated the 11 th November 
It 16, in Miscellaneous Appeal No. 46 of 1916, 
and of the Munsif of Second Court of Jangi¬ 
pore, dated the 29th of July 1916, should 
not beset aside or pass such other or further 
orders as to your Lordships may seem fit 
and proper. 

And your petitioner as in duty bound shall 
ever pray. 

Babu Dwarkanath Chic erbut/y , (with him 
Babu Jatindra Nath Lollin' ), for the Petitioner. 

Mr. Sen Gujta , Counsel, (with him Babu 
Prvbodh Kumar Das), for the Opposite Party. 

JUDGMENT.—These Rules must be di.s- 
charged. It is sufficient to say that we follow 
the decision of this Court in the case of 
Am nda Vrasonrat Mukherjee v. Nil Madhab 
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i'arui (1). The Rules are discharged 
with costs one gold mohur in each esse. 

Rules discharged. 

(1) 11 Inch Cas. 123; 15 C. L. J. 52. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 453 of 1915. 

February 5, 1917. 

Present :—Sir Donald Johnstone, Kt., Chief 
Judge, and Mr. Justice Shah Din. 

MUHAMMAD UMAR and another— 
Plaintiffs—Appellants 

versus 

MUNSHI RAM and others—Defendants— 

Respondents. 

Provincial Insolvency Act (III of 1907J, s. 
IS —Vesting of property in Receiver—Suit to establish 
right to property - Receiver , whether necessary party 
— Insolvency Comt , permission of, necessity of. 

A Receiver was appointed of an insolvent’s estate 
and the Court holding that certain houses belonged 
to the insolvent, directed him to deliver possession 
thereof to the Receiver and ordered the latter to sell 
the estate The insolvent’s sons put in an objection 
alleging that they hud a two-thirds share in the 
houses, but their objection was disallowed. They 
then brought a suit to establish their right to their 
share in the houses: 

Held (1) that even if the possession of the houses 
in dispute remained with the plaintiffs, the order 
of the Insolvency Court deciding that the houses 
belonged to the insolvent had the effect of vesting 
the houses, as part of the insolvent’s estate, in the 
Receiver, and the latter was, therefore, a necessary 
party to the suit; [p. 803, col. 1.] 

(2) that the Receiver could not be sued without 
the permission of the Court which had appointed 
him; [p. 803, col. 2.] 

(3) that such permission was not a condition pre¬ 
cedent to the institution of the suit, and the plaintiffs 
should be allowed a reasonable time to apply to the 
Insolvency Court for leave to proceed with the 
suit against the Receiver, [p. 804, col. 1.] 

Case law discussed. 

Second appeal from the decree of the 
District Judge, Arnbala, dated the 5th De¬ 
cember 1914. 

Mr. Zia-tid-Din , for the Appellants. 

Mr. Sundar Das , for the Respondents. 

JUDGMENT.—The facts of the case are 
briefly these. On the 15th of July 1911, 
the District Judge of Arnbala declared one 
Mangal Khan an insolvent under the Pro¬ 
vincial Insolvency Act, jII of 1907, and 
appointed a Receiver of the insolvent’s 
estate. On the 9th May 1913, the District 
Judge passed an order directing the insol¬ 
vent to deliver to the Receiver possession 
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of his estate, including two houses Nofl 
577 and 578, and by the same order the 
Receiver was directed to sell the estate. 
On the 14th May 1913, the sons of Mangal 
Khan put in a petition of objections al¬ 
leging that a two-thirds share in the two 
houses just mentioned belonged to them, 
and not to the insolvent, and prayed that 
the said share may be released. This 
petition was disallowed on the 23rd of 
January 1914, and on the 4th of February 
1914, the present suit was brought by the 
sons of Mangal Khan for a declaration of 
proprietary rights of a two-thirds share in 
houses Nos. 577 and 578. In this suit the 
insolvent Mangal Khan and his creditors 
and the Receiver appointed by the District 
Judge were all impleaded as defendants. 

On behalf of the Receiver it was plead- 
ed that no suit could-be brought by the 
plaintiffs against him without first obtaining 
the sanction of the District Judge, by 
whom he had been appointed Receiver of the 
insolvent’s estate.^ 

The Munsif, following Dunne v. Kumar 
Chandra Kisore (1) and Pramatha Nath 
Gangooly v. Khetra Nath Banerjee (2), held 
that the plaintiffs’ suit was not maintain¬ 
able against the Receiver without the per¬ 
mission of the District Judge who had 
appointed him Receiver of the insolvent’s 
estate, and that such permission was a 
condition precedent to the right of the 
plaintiffs to sue. Upon this ground the 
Munsif dismissed the suit. On the plaint¬ 
iffs’ appeal the learned District Judge 
agreed in the view taken by the Munsif 
and dismissed the appeal. 

In second appeal it has been contended 
before us: 

(1) that the Receiver was not a neces* 
sary party to the present suit; 

(2) that if he was a necessary party, 
the suit w*s maintainable against him with¬ 
out the permission of the District Judge, 
who had appointed the Receiver, being 
first obtained; and 

(3) that if the permission of the District 
Judge was necessary, the Munsif should 
have stayed proceedings and allowed the 
plaintiffs a reasonable time to apply to the 

(1) 30 C. 593; 7 C, W. N. 390. 

(2) 32 C. 270; 9 C. W. N. 247. 
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District Judge for the necessary permission 
to prooeed against the Receiver. 

The following authorities have been cited 
and discussed in the coarse of the argn- 
ment: — Annapurani Ammal v. Subramanian 
Ghettiar (3); Kamatchi Amrnal v. Sundaram 
Atyyar (4); Dunne v. Kumar Chandra Kisore 
U); Pramatha Nath Gangooly v. Khetra Nath 
Banerjre (2); Banku Behary Dey v. Rarendra 
Nath Mukherjee (5); Maharaja of Burdwan v. 
Apurba Krishna Roy *6 ; Sarat Chandra v. 
Apurba Krishna Roy (7); Balthazar v. Burma 
Engineering and Trading Co. (8); Venkata • 
subbaramiah v. Nambura Ramiuh bethi v9); 
and Cochrane, Ex parte ; Mead , In re (10). 

The contention advanced by the appel¬ 
lant’s Pleader that the Receiver was not 
a necessary party to the present suit is, 
in oar opinion, not well founded, and An- 
napurani Ammal v. Subramanian Chettiar (3) 
is distinguishable from the facts of this 
case. By virtue of the order of adjudication 
made by the District Judge on the 15th 
of July 1911, and by his order of the same 
date appointing a Receiver for the property 
of the insolvent, such property at once 
vested in the Receiver under section IS of 
the Provincial Insolvency Act. Even, there¬ 
fore, if possession of the two houses to 
whioh the present suit relates remained 
with the plaintiffs, the above mentioned 
orders of the District Judge, read with his 
order, dated the 28th of June 1912, by 
which he deoided that the houses in ques¬ 
tion belonged to the insolvent, had the 
effect of vesting the houses, as part of the 
insolvent’s estate, in the Receiver. Such 
being the case, the Receiver was a necessary 
party to the present suit. In Annapurani 
Ammal v. Subramanian Chettiar (3) the 
judgment-debtor was declared an insolvent 
and his estate was vested in the official 
assignee after the objection proceedings in 
respect of part of the judgment-debtor’s 
property under attachment in execution of 

(3) 31 M. 347; 4 M. L. T. 197. 

(4) 26 M. 492. 

(5) 8 Ind. Cas. 1; 15 C. W. N. 54. • 

(6) 10 Ind. Cas. 527; 15 C. W. N. 872; 14 C. L. J. 
50. 

17) 11 Ind. Cas. 187; 15 C. W. N. 925; 14 C. L J.55. 

(8) 17 Ind. Cas. 916; 5 Bur. L. T. 163. 

(9) 24 Ind. Cas. 622. 

(10) (1875) 20 Eq. 282; 44 L. J. Bk. 87; 32 L. T. 
608; 23 W. K. 726. 


a decree had been instituted, and the High 
Court of Madras held that in such circum¬ 
stances the official assignee was not a neces¬ 
sary party to a suit for a declaration 
brought under section 283 of the old Code 
of Civil Procedure by the unsuccessful party 
in the objection proceedings. In our opinion 
that decision does not apply to the present 

case. 

On the question as to whether, in a case 
like the present, the Receiver can be sued 
without the permission of the ( ourt that 
had appointed the Receiver being first ob¬ 
tained, the principle is now well established 
that such permission is necessary and for 
the purpose of applying this rule to a pai- 
ticular case it is immaterial whether the 
Receiver is appointed by the Court under 
the provisions of the Civil Procedure Code 
or under those of the Insolvency Act. In 
Cochrane, Ex parte-, Mead, In re (10) 
it was held that where a Receiver of 
a bankrupt s property had been appointed 
by the Court of Bankruptcy, it was a con¬ 
tempt of Court for the holder of a valid 
bill of sale goods of the bankrupt to oust 
the Receiver from possession which he had 
taken of such goods. If a person ^ other 
than a landlord distraining fora year’s rent 
claimed a better title than the Receiver he 
was bound to apply to the Court of Bankruptcy 
for leave to enforce his rights. The principle 
laid down in this English oase was followed 
in Dunne v. Kumar Chandra Kisore (1) where 
it was held that when a Receiver is appointed 
by the Court, his possession is possession of 
the Court and he cannot be interfered with 
except with the leave of the Court. 1 he same 
principle underlies the decisions in Miller v. 
Ram Ranjan Chakracarti (11), Kamatchi Ammal 
v. Sundaram Ayyar (4), Balthazar v. Burma 
Engineering and Trading Co. (8) and Venkata - 
subbaramiah v. Nambura Ramiah bethi (9). 
Following these authorities we hold that the 
present suit was not maintainable against the 
Receiver of the insolvent’s estate except 
with the leave of the Insolvency Court that had 
appointed the Receiver. 

The last question for decision is whether 
the Munsif was right in holding that since 
the present suit had been instituted 
without the previous permission of the 

(II) 10 C. 1014; 5 Ind. Doc. (n. s.) 677. 
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Court appointing the Receiver the suit 
must be dismissed; in other words, that the 
permission of the Court for obtaining relief 
against the Receiver could not be obtained 
after the institution of the 3uit. On this point 
the decision of a single Judge of the Calcutta 
High Court in Pramatha Nath Gavgcoly v. 
Ehetra Nath Banerjee (2)supports the Munsif’s 
view but this decision has since been dissent¬ 
ed from in three Division Bench judgments 
of the same High Court reported as Banhu 
Behory Dey v. Ha re ft dr a Nath Mukherjce (5) 
Maharaja of Bur divan v. Apurba Krishna Roy 

(6) and Sorat Chandra v. Apurba Krishna Ray 

(7) . We have no hesitation in holding that 
the three last mentioned decisions of the 
Calcutta High Court lay down a sound 
principle of procedure applicable to cases 
like the present; in other words, we are 
clearly of opinion that the leave of the 
Insolvency Court that had appointed the 
Receiver was not a condition precedent to 
the institution of the suit against him by the 
plaintiffs in the present case. 

It now remains to consider whether, in 
the circumstances of this case, the Munsif 
should not have stayed proceedings and 
allowed the plaintiffs a reasonable time to 
apply for the necessary sanction to the 
Insolvency Court to proceed with the suit 
against the Receiver. A reference to the 
judgment of the Munsif shows that it was 
contended before him by the plaintiffs’ 
Pleader that if the sanction of the Insolvency 
Court for obtaining redress against the 
Receiver was necessary, such sanction was not 
a condition precedent to the institution of the 
suit and that the suit could be proceeded with 
after obtaining such sanction. The Munsif fol¬ 
lowed the ruling in Pramotha Nuth Gangooly 
v. Khetra Nath Banerjee (2) on this point and 
dismissed the suit because the necessary 
sanction had not been obtained before the 
suit was brought by the plaintiffs against 
the Receiver. Inasmuch as the rule laid 
down in the case just cited is erroneous, 
as held in the subsequent decisions of the 
Calcutta High Court above referred to, 
we hold that the plaintiffs should have 
been allowed a reasonable time to apply to 
the Insolvency Court for leave to proceed 
with the suit against the Receiver. 

Wc accordingly accept this appeal and 
getting aside the decree of the District 


Judge we remand the suit for a fresh 
decision with reference to the foregofbg 
remarks. In the circumstances of the 
case we direct that the costs incurred in 
this litigation should abide the result. 

Appeal accepted.. 


CALCUTTA HIGH COUR'T. 

Letters Patent Appeal No. 16 of 1916. 

June 7, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 

BAGHA MOWAR and others — Defendants 

—Appellants 

% 

versus 

RAM LAKHA^ MISSER and others— 
Plaintiffs—Respondents. 

Registration Act (XVI uf 19)8), s. 17 ( d\ — Landlord 
<tltd tenant—Evidence — Compromise,petition of, varying 
rent payable, whether admissible in evidence without 
registration—Record ot Rights,enti y in, mode of proving. 

In a suit for the recovery of arrears of rent, a 
petition of compromise between the parties which 
was tiled in a previous suit for rent was put in 
evidence for proving the amount of rent payable: 

Held, that the petition of compromise not having 
been registered was not admissible in evidence., [p. 
806, col. 1.] 

Lai it Mohan Chose v. Qopali Cliauk Coal Co. Ld., 
12 Ind. Cas. 726; 69 C. 284; 14 0. L. J. 411; 16 
C. VV. N. 55; Biraj Moliini iJissee v. Kedar Nath 
Kannokar , 65 C. 1010; S C. L. J. 93; 12 C. VV. N. 654, 
relied upon. 

A document which embodies a contract for 
variation of the rent payable in respect of a lease 
is in essence a lease and is compulsorily registrable. 
If it is not registered in accordance with law, it is 
not only, not admissible in evidence, it does not 
even constitute a valid and operating contract 
between the parties, [p. 806, col. l.J 

A party against whom an entry in the Record of 
Rights has been put in evidence, is not limited to a 
particular mode of proof, for the purpose of estab¬ 
lishing its incorrectness, but he can prove aliundi 
that the entry is in fact incorrect, e. g., as having 
been based upon materials, not admissible in evidence, 
[p. 606, col. 1.] 

Appeal against the following judgment of 
Mr. Justice Roe, dated the 16th December 
1915, in Appeal from Appellate Decree No. 
3429 of 1912- 

Roe, J.—This appeal is directed against a 
decision of the Subordinate Judge of Shab- 
abad modifying a decision of the Munsif of 
Arrah. The plaintiff as landlord brought 
tbia suit for reut for certaiu bhaoli lauds 
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and nagdi lands against the defendants. The 
defendants pleaded that they had no bhacli 
lands, that the nagdi rents sned for was not 
the real rent and that they had paid Rs. 172 
to the laudlord. Upon the claim to rent for 
bhaoli lands, the learned Subordinate Judge 
agreed with the Munsif in holding that the 
plaintiff’s case had been proved and as re¬ 
gards the payment of Rs. 172 both Courts 
have held that it was proved. Upon the 
question of facts there is no further contest. 
The only point at issue before this Court is 
whether the nagdi rent claimed by the 
plaintiff was in fact sufficiently proved. The 
learned Munsif made a decre9 at the rate 
claimed by the plaintiff. The learned Sub¬ 
ordinate Judge in modification of his decision 
has given a decree at the rates admitted by 
the defendants. The rent claimed by the 
plaintiff was that recorded on the finally 
published Record of Rights. On a considera¬ 
tion of the issues of laws and fact involved 
in this case, the learned Subordinate Judge 
writes: some reliance has been placed in this 
case on behalf of the plaintiff on the survey 
khatyan (Exhibit 7) but the document 
(Exhibit 13) shows that this entry in the 
khityan is based not on the plaintiff’s papers 
but on a folehnamah above referred to. 
The khatyan, therefore, cannot help the 
plaintiff. 1 hold that the soUhnamah is in¬ 
admissible as it has not been registered. 
The j ima stated by the defendants may not 
be correct but in this case the plaintiff can 
get a decree only at the rate admitted by 
them, there being no other proof of the 
rental.” The circumstances in which this 
solchnamah was held by the Subordinate 
Judge to be inadmissible are that it was a 
document settling the rental of 35 bighas of 
land at an annual rent of Rs. 139 '2 0 and that 
it was filed in a suit in which the only issue 
was what was the rent due upon 17 highai of 
land. Cognizance of this agreement was not 
taken by the Court which tried the suit, the 
only decree in the suit being that the suit 
for rent was dismissed. The agreement was 
not registered. 1 agree with the learned 
Sub-Judge that the solehnam ih was not in 
fact admissible in evidence. Rat the Record 
of R'ghts must be presumed to be correct 
until it is proved by evidence to be in 
correct. Toe leirned Submdiriate Judge 
Jias not found hat it 1ms been proved to be 
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incorrect. He lias found only that it was 
prepared on the basis of a finding dependent 
upon inadmissible evidence. The evidence 
of the method by which the Settlement 
Officer arrived at this conclusion is not the 
evidence contemplated in section 103 ( b) of 
the Bengal Tenancy Act. The evidence 
contemplated in that section is evidence 
amounting to proof of the incorrectness of 
the record itself. The learned Subordinate 
Judge has specifically stated that the jama 
stated by the defendants may not be correct; 
there was in fact no direct evidence that the 
Record of Rights was incorrect. The suit 
should have been decreed on the basis of the 
entries contained in that record. 

Theappealis, t 1 'erefore, allowed, the decree 
of the Subordinate Judge is set aside and 
that of the Court of first instance res ored. 
The costs of this appeal and of the lower 
Appellate Court will be paid by the res¬ 
pondents. 

Dr. Dwarka Nath Mitter (with him Babu 
Nnbin Chandra Pal), for the Appellants 

Babu Probodh Kumar I)a.< for Babu N. C. 
Bordaloi , for the Respondents. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a judg¬ 
ment of Mr. Justice Roe in a suit for re¬ 
covery of arrears of rent. One of the 
questions in controversy between the parties 
related to the amount of rent payable in 
cash. The Court of first, instance decreed 
the claim in full. 'The Subordina e Judge 
on appeal modified that decree and allowed 
the plain itf a decree at the rate admitted by 
the defendants. Before the Subordinate 
Judge, as before the Trial Court, reliance was 
placed upon a petition of compromise filed 
in a previous suit for arrears of rent. This 
document embodied an agreement to pay 
Rs. 139-2 0, as rent for an area of 35 bighas. 
A question was thereupon raised, whether 
the document was admissible in evidence. 
The Trial Court came to the conclusion that 
it was admissible in evidence. The Subordi¬ 
nate Judge took the contrary view. There 
can he no doubt that the opinion of the 
Subordinate Judge is supported by the de¬ 
cision of a Full Bench in Dalit Mohan Ohose 
v. Gopali Chuuk Coal Company Limited (1) and 

(D 12 Ind. Cas. 72'; 39 C. 284; 14 C. L. J. 411; 

1 fi C. W. N. r> j. 
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the earlier decision of this Court in Biraj 
Mohini Dassee v. Kedar Nath Karmokar (2). 
These oases show that a dooument which 
embodies a contract for variation of the rent 
payable in respect of a lease is in essence a 
lease and is compulsorily registrable. If it 
is not registered in accordance with law, it 
is not only, not admissible in evidence, it 
does not even constitute a valid and operative 
oontraot between the parties. The Sub¬ 
ordinate Judge accordingly left the petition of 
compromise out of consideration and modified 
the decree of the Court of first instance. On 
appeal to this Court, Mr. Justice Roe 
has held that the plaintiff is entitled 
to succeed on the strength of an 
entry in the Record of Rights. This 
entry, it may be conceded, is, under sub¬ 
section 3 of section 103B of the Bengal 
Tenancy Act, evidence of the matter referred 
to therein and must be presumed to be 
correct until disproved by evidence to be 
incorrect. The Subordinate Judge held that 
the entry had been proved by evidence to be 
incorrect, when it was shown that the entry 
was based solely on the petition of compro¬ 
mise which, as we have already explained, 
did not constitute in law, a valid and operative 
contract between the parties, in modification 
of the pre-existing agreement between them, 
Mr. Justice Roe has held that the entry cannot 
be rebutted in this manner, but that other 
evidence must be adduced to prove that the 
entry is incorrect. In our opinion sub section 
(3) of section 103B need not be interpreted 
in the manner suggested, in fact if it is, as it 
has actually been, established that the only 
evidence wherein the entry was made by the 
Settlement Officer does not support his con¬ 
clusion, that is the strongest possible proof 
that the entry is incorreot. The party is 
not limited to a particular mode of proof; he 
can prove, aliundi , that the entry is in faotin- 
oorreot but there is no reason why he should 
not achieve the same result by proof that 
the material whereon the Settlement Officer 
based his decision does not in law justify his 
conclusion as to the relative rights and obli¬ 
gations of the parties. We are of opinion 
that the view taken by the Subordinate Judge 
is correct and that his decree should not 
have been modified. 

(2) 35 C. 1010; 8 C. L. J. 90; 12 C. W. N. 854. 


The result is that this appeal is allowed, the 
decree made by Mr. Justice Roe set aside and 
•that of the Subordinate Judge restored with 
oosts of two hearings in this Court. 

Appeal allowed . 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1434 

of 1916. 

April 27, 1917. 

Present :—Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

DUNIA LAL CHOUDHURY and others— 

Defendants Nos. 1 and 2 —Appellants 

versus 

Musammat NOWRATAN KOER— 
Plaintiff—Respondent. 

Transfer of Property Act (IF of 1882), ss. 65, 68— 
Mortgage , usufructuary—Dispossession of mortgagee— 
Right to sue lor mortgage money. 

Where the dispossession of a usufructuary mort¬ 
gagee is due to his own fault he has no remedy 
under section 68 of the Transfer of Property Act. [p. 

807, col. 2.] # 

A usufructuary mortgagee who fails to take a 
defence to a suit by a subsequent mortgagee which 
would preserve the security is not entitled under 
section 68 of the Transfer of Property Act to sue 
for the mortgage money, [p. 807, col. 1.] 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 6th September 
1916, setting aside a decision of the Munsif, 
Darbhanga, dated the 31st May 1916. 

Mr. Murari Prasad , for the Appellants. 

Mr. Lakshmi Kumar Jha , for the Respond¬ 
ent. 

JUDGMENT.—The facts set forth in 
the plaint are that the plaintiff by a 
usufructuary mortgage, dated the 26th 
of Kartik 1294, held 10 bighas of khudkasht 

land and remained in possession thereof 
until dispossessed by Indu Narain Jha in 
execution of a decree obtained upon a 
mortgage-bond dated the 30th October 1889, 
which is subsequent to 26th of Kartik 
1294. It is admitted that the plaintiff was 
made a party to the suit brought by Indu. 
It appears from the judgment in that 
suit that he failed to put forward any 
mortgage anterior to the mortgage of 
Indu Narain. That he was dispossessed by 
Indu Narain has been found as a fact 
by the lower Appellate Court and in con¬ 
sequence of that dispossession the lower 
Appellate Court has given a decree for 
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Rs. 500 principal and Rs. 360 interest from 
the date of dispossession. 

There were four defendants in the case. 
Defendants Nos. 3 and 4 have acquiesced in 
the decree against them which is according 
to an entry made in the finally published 
Record of Rights equal to a half 9hare 
in the mortgage. Defendants Nos. 1 and 2 
appeal. 

Two grounds have been taken in appeal. 
Firstly , that limitation would run only from 
the date of the mortgage itself. And 
secondly , that no suit would lie in the circum¬ 
stances of the case. 

Section 68 of the Transfer of Property 
Act sets out the grounds upon which a 
usufructuary mortgagee may institute a suit 
for the mortgage money. The last clause 
of that section runs: '‘Where, by any cause 
other than the wrongful act or default of 
the mortgagor or mortgagee, the mortgaged 
property has been wholly or partially de¬ 
stroyed,.the mortgagee may require the 

mortgagor to give him within a reasonable 
time another sufficient security for his debt, 
and, if the mortgagor fail* so to do, may 
sue him for the mortgage money.” And 
section 65, clause (5), runs: “ The mortgagor 
will defend, or, if the mortgagee be in posses¬ 
sion of the mortgaged property, enable 
him in defend the mortgagor’s title 
thereto”. 

The question of law involved in this case 
is whether the usufructuary mortgagee 
having failed to lake a defence to a suit 
by a subsequent mortgagee which would 
presumably have preserved the security, 
he is entitled under section 68 to sue for 
the mortgage money. We are of opinion 
that this question must be answered in 
the negative. I f - was open to th« plaintiff 
either to contest the right of lodu Naraiu 
to enter into possession of the property 
upon the basis of his purchase in execu¬ 
tion or as a party to the su.t to apply 
under section 57 of the Act for the deposit 
of a sum sufficient to cover his encum¬ 
brance. He took neither of these actions; 
why he did not do so, is not explained. 
He allowed himself to be turned out when 
he by taking reasonable care in the suit 
* against him, might have avoided that 
misfortune. Clearly his dispossession was 
in a large measure due to his o vn default. 


Where dispossession of a mortgagee is due 
to the fault of the mortgagee the mortgagee 
has no remedy under section 68. We, there¬ 
fore, allow this appeal in respect of the 
interest of defendants Nos. 1 and 2 and 
set aside the decree so far as it affects 
their interests. Bearing in mind the facts 
of the case and that the defendants Nos. 3 
and 4 have acquiesced in the decree through¬ 
out we direot that each party bear its own 

costs throughout the litigation. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 842 ok 1915. 

February 6, 1917. 

Present :— Justice Sir William Ayling, Kt., 
and Mr. Justice Napier. 

SAT HULA VRNKANNA—Dependant 

No. 1— Appellant 

versus 

NAMUDUR1 VENKATAKRISHNAYYA 

AND ANOTHER - DEFENDANT No. 2 AND PLAINTIFFS 

—Respondents. 

Limitation Art (IX of 1908>, Sch. I, Art. 113 — 
“Certain date", manning of—Suit for specific perforin, 
once of rout met to transfer decree on payment of 
decretal amount —Limitation, commencement of— 
Construction of Act— Certum ost quod certum reddi 
potest, applicability of. 

In eases where a right to enforce specific perform- 
ance vests in a third party to whom the ascer. 
tainment of the date on which performance becomes 
due need not necessarily be known, the doctrine 
certain cst quod certum reddi potest has no application, 
[p. 800. col. 2.] 

The Limitation Act operates as a bar to legally 
enforceable claims and it should, therefore, be con¬ 
strued as much as possible in favour of the person 

whose right is sought to be barred, [p. 809, col 1] 

A agroed with B to transfer to C a certain decree 
in A's favour, on condition that B paid to A the 
amount due under the decree within six months. B 
paid the sum three days after the lapse of six months. 
In a suit by C against .1 to enforce specific per¬ 
formance of the contract to transfer the decree 
instituted beyond three years from the dato fixed 
for payment of the amount by C but within three 
years from the date when performance was refused: 

' Held , that the case fell within the second clause 
of Article 113 of Schedule I of the Limitation Act 
and having been brought within three years from the 
date of refusal of specific performance, it was not 
barred by time. [p. 809, col. 2.] 

Second appeal against the decree of the 
Subordinate Judge, Cooanada, in Appeal Suit 
No. 82 of 1914, preferred against that of the 
District Mu naif, Cooanada, in Original Sqifc 

No. 714 of 1912. 
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Mr. G. Venkataramiah for Mr. V. Ramesam , 
(Government Pleader) for the Appellant. 

Mr. M. Patanjali Sastri for Mr. P. Narayana- 
murthi , for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit instituted by the plaintiff to compel the 
1st defendant to execute a duly registered 
transfer in respect of a decree in a suit, Origi¬ 
nal Suit No. 3(34 of 1904. The lst defendant 
was the holder of this decree and he had by 
an agreement, Exhibit F, made with one 
Jayanti Venkayya, (the second defend <nt) 
agreed that on Jayanti Venkayya paying to 
him the amount of that decree he would 
transfer the decree to the plaintiff. The par¬ 
ticular clauses of that agreement which are 
important are to the following effect: (1) 
the amount was to be paid within six months; 
(2) the transfer in favour of the present 
plaintiff was to be made as soon as the 
amount in respect of the razinamah was paid. 
It is to enforce this latter clause that the 
suit is brought. No point has been taken 
that it was not open to the plaintiff, not a 
party to the contract, to bring a suit for 
specific performance; so we must deal with it 
as if that right did vest in him. The lower 
Appellate Court has held that the suit is 
primarily barred under Article 113 of the 
Limitation Act, but that the circumstances 
under which the 1st defendant received the 
money from the 2nd defendant constituted 
him a trustee for the plaintiff within the 
meaning of section 10 of the Limitation Act, 
and it, therefore, held that the suit was not 
barred. Before us this contention was not 
relied on by the respondent and we think 
rightly, for it would be quite impossible to 
bring this case within the language of that 
section. Bat it has been urged by the res¬ 
pondent that the contract does not contain the 
date fixed for the performance and that the 
second clause when the plaintiff has notice 
that performance is refused.” is the starting 
point for limitation and that, therefore, the 
suit is not barred. For the appellant it is 
contended th.it the date is fixed for the per¬ 
formance and the suit is out of time. Ad¬ 
mittedly of course no specific date was fixed; 
and the question that remains is whether it 
is possible in these circumstances to apply 
the doctrine Ctrtum est quod certum redii potest , 
so as to bring the case within the Article. 
A very careful argument has been addressed 


reasons for 
They point 
be due and 


to us by both sides. We have been strongly 
pressed with the decisions of the Privy Coun¬ 
cil in Juggomohvn Ghose v. Manickchund (1) 
and of the Court of Queen’s Bench in 
Merchant Shipping Co. v. Armitage (2) and 
London Chatham and Dover Railway Co. v. 
South Eastern Railway Co. (3). These deci¬ 
sions turned ou the construction of the 
Interest Act which is as follows, that upon 
all debts or sums certain payable at a certain 
time the jury on the trial of any issue 
may allow interest” There is no doubt that 
the Privy Council in dealing with • this 
clause has given a very restricted meaning 
to it, and their Lordships gave their 

so deciding at great length, 
out that the sum may never 
that even if due it is uncer¬ 
tain in amount at the time of the con¬ 
tract and it necessarily follows of course 
that the amount which will be payable for 
interest will be equally uncertain. They 
also point out that this provision is an 
alteration of the Common Law and is in 
its nature penal and for these reasons, 
they construed the Act strictly. 

The case of Merchant Shipping Co. v. 
Ara itoge (2) was argued before the 
Exchequer Chamber and the decision that 
there was no principal sum payable at a time 
certain on which interest could run was 
given by the Court after the decision on 
the main question in respect of which the 
cise is really reported. No reasons are 
given by the learned Judges for that 
decision. It appears that about the same 
time the opposite view was taken by 
the Court of Queen’s Bench in a case 
reported as Vuhcomle v. Brighton Club and 
Norfolk Hotel Co. (i). Their Lordships 
did not consider the policy of the Act hut 
confined themselves to applying the doc¬ 
trine of ctrtnm est in its entirety. 1 hey 
quote and follow the language of Lord 
Kenyon in an old case which language is 
reproduced as being a correct exposition of 
the doctrine in Broom’s Legal Maxims, vide 

page 479. That language certainly j 8 
(1) 7 M. I- A. 263; 4 W. It (P. C.) 8 19 h. K. 308, 

1 Suth. P. C. J. *57; 1 S»r P C. J- 631. 

W) U«74j 9 Q. B. 99; 43 L. J. Q. B. 24; 29 L. 1. 

50 (3) (1893) A. C. 429 63 L. J. t h. 93; l R. *75; 69 L. ^ 

T. 637; 58 J. P. 36 ^ r 

(4) (1875) 10 Q. B. 371; 44 L. J. Q. B -.6. 3- L. 

23 VV. R. 795. 
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the widest terms, for it applies the maxim 
whether the time can be ascertained by 
any process of computation at the time the 
contract is made or whether it canrot. I 
will quote a few words: * That certainty 
need not be ascertained at the time; for if, 
in the fluxion of time, a day will arrive 
which will make it certain, that is suffi¬ 
cient. As, if a lease be granted for 21 years, 
after three lives in being, though it is 
uncertain at first when that term will 
commence, because those lives are in being, 
yet when they die it is reduced to a certainty 
and id cert uni est quoi certum reddi potest.'' 
We have, therefore, a clear conflict on the 
language of the Interest Act. 

Now we have not to decide this question 
on the construction of that Act, and we must 
bear in mind the essential difference 
between the Interest Act and the Limita¬ 
tion Act. As pointed out in the Privy Council 
case, the Interest Act is penal and imposes 
a higher liability than was known to com¬ 
mon law. It should, therefore, be construed 
striotly. On the other hand, the Limitation 
Act is one which operates as a bar to a 
claim which is legally enforceable, and it 
should, therefore, be construed as much as 
possible in favour of the person whose 
right is sought to be barred. There are 
indications that the Courts of this country 
have been inclined to give a liberal applica¬ 
tion to the language in Article 113. The 
case in Muhi ud din Ahmad Khan v. Majlis 
ftai (5) is one case. The decision of Mr. 
Justice Boddam in Pindiprolu Soorapnraju 
v. I indiprolu Veerabhadrudu (6) is another. 
We do not think it necessary, however, to 
express a final opinion on this point be¬ 
cause in this case there is an element 
which seems to us to render the doctrine 
inapplicable. Jt maybe that it is right to 
apply the doctrine fully between the actual 
parties to the contract who would gat the 
benefit and be subject to the liabilities 
under the contract and to whom, therefore, 
the payment of the money would be on 
a certain date, some time or other to their 
knowledge. But in cases where a person 
is entitled to bring a suit on the contract 
who may not and need not, and very 

likely may not be aware of the da o be- 

l5) G A. 231; A. W. N. (1881. 42; 3 Ind. Dec. in. s.) 

837. 

v fi) 30 M. 486; 17 M. L. J. 506; 2 M. L. T. 413. 


coming fixed, we cannot think that the 
doctrine will apply. Taking this case for 
instance the second defendant was bound to 
pay the amount within six months to the 
1st defendant, and on the date of that 
payment the 1st defendant was bound to 
transfer the property to the plaintiff. He 
might have paid it within two days; and the 
plaintiff need not have known anything about 
it. He might have paid it, as in fact he 
did, three days after the due date and the 
plaintiff might not have known anything about 
it. He might not have paid it till years after 
theduedaie and the 1st defendant might have 
accepted payment and the plaintiff might not 
have known anything a!) ut it. It seems 
to us, therefore, that in cases where a right 
to enforce specific performance vests in a 
third party to whom the ascertainment of 
the date need not necessarily be known, the 
doctrine certum est quad certum reddi 
potest can have no application. We, there¬ 
fore, on this narrow ground alone, hold that 
the suit is not barred by reason of the first 
part of Article 1 13 and that as ha is within 
time under the second part of the Artiole, 
the claim is not barred. It is admitted that 
there is no defence on the merits. The 
appeal will, therefore, he dismissed with 
costs. 

Appeal d is in is sed . 

V.R.P. 


PUNJAB CHIEF COURT. 

Second Civil Appeu, No. 4S4 ok 19IG. 

Febi uary 5, 1917. 

Present: —Sir Donald Johnstone IvT., Chief 
Judge, and Mr Justice Shah Din. 

KCNDAN LAL - Defendant—Appellant 

t erstts 

SIIADI RAM and others—Plaintiffs — 

Respondents. 

provincial Insolvency Act (III of 19079, s. 18 — 
Suit to establish right to propect y — Propvrt y sold by 
Receiver—Receiver, whether necessary party Court , 

permission "J . 

In a unit to establish title to property which has 
already been sold by the Reo iver, it is not necessary 
to join the latter as a party defendant, and the 
mere fact that his name is on tb ' record as a defend¬ 
ant is not suilicieni to defeat tin* plaintiff'* claim 
on the ground that the permission of the Insolvency 
(j,,urt has not been obtain *d 1 »r tb * prosecution of 
tlie claim. 
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PEBENDRA NATH DE V . TUL8IMONI DASI 

Second appeal from the decree of the 
Divisional Judge, Ambala, dated the 2nd 
February 1914. 

Bakhshi Tek Ghand , for the Appel ant. 

Lala Dharam Das Sun , for the Respond¬ 
ents. 

JUDGMENT.—The facts of this case are 
stated in the judgment of the Mansif and 
it is unnecessary to repeat them here. 
The Munsif was of opinion that the 
Receiver of the insolvent’s estate who had 
been appointed by the district Judge when 
the order of adjudication was made was a 
necessary party in this litigation; and that 
since he could not be impleaded as a de¬ 
fendant without the previous permission of 
the Insolvency Court, which had not been 
obtained by the plaintiffs, the suit must 
be dismissed as being not maintainable. 
The suit was dismissed accordingly. On 
appeal the learned Divisional Judge held 
that the suit was not bad because sanction 
for the institution of the suit had not been 
given by the Insolvency Court; and he 
accordingly reversed the decision of the 
Mum if on the preliminary point and re¬ 
manded the suit for a fresh decision under 
Order XL 1 , rule 23, Civil Procedure Code. 

The sole question before us in this apperl 
is whether or not the Receiver was a 
necessary party to the suit; for if he was 
a necessary party, the suit could not, 
as we have held to day in our judgment 
in Muhammad Umar v. Munshi Ram ( 1), be 
proceeded with, so far as the Receiver is 
oonoerned, without the leave of the Insolvency 
Court that had appointed him. 

After hearing arguments and referring 
to the record, we are of opinion that the 
Receiver was not a necessary party to 
this litigation. The record shows that 
before the plaintiffs brought their suit the 
Receiver had sold the land in dispute to 
Kundan and Relu, defendants Nos. 1 and 
2, and, therefore, whatever legal interest the 
Receiver had in the land as such Receiver 
under the Provincial Insolvency Act had 
ceased to exist. As he had no subsisting 
interest in the subject-matter of the suit 
at the time when the present claim was 
made, it was perfectly unnecessary for the 
plaintiffs to make him a party defendant, 

(1) 41 Iud. Cas. 802; 54 P. R. 1917- 
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and the mere fact that bis name is on the 
record is insufficient to defeat the plaintiff’s 
claim on the ground that the permission 
of the Insolvency Court for the prosecution 
of the claim had not been obtained. On 
this ground we maintain the Divisional 
Judge’s order of remand and dismiss this 
appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 510 of 1916. 

August 11, 1916. 

Present: —Justice Sir Asutosh Mookerjee. Kt., 

and Mr. Justice Cuming. 
DEBENDRA NATH DE and others— 

Petitioners 

versus 

TU LSI MO NI DASI— Opposite Party, 

Land Acquisition Act (I of 1894), a. 32— Com¬ 
pensation money invested under provisions of section — 
Special Judge , power of, to deal with questions of appli¬ 
cation of money—Hindu widow, right of, to get fund 
invested - Burden of proof. 

The sum awarded as compensation for land 
acquired under the Land Acquisition Act, which is 
invested in Government securities under the pro¬ 
visions of section 32 of the Act, remains in the 
custody of tlie Special Judge, so that he is competent 
to deal with the question of its application, [p. 811, 
col 1.] 

Consequently, he is the proper officer to deter¬ 
mine whether any portion of the fund so invested 
should bo made over to the widow of the person to 
whose estate the land acquired belonged and for 
this purpose to investigate whether contingencies 
have happened which entitle the widow to make an 
absolute alienation of the fund. [p. 811, col. 2 ] 

Where the widow applies to the Special Judge for 
portions of the fund so invested it is incumbent upon 
her in the first instance to establish that events 
have happened which entitle her to spend either in 
whole or in part the fund in the custody of the Court. 
When she lias satisfied the Court that such events 
have happened the burden of proof shifts to the 
reversioners to meet her allegations, [p 811, col. 2 J 

Section 32 of the Land Acquisition Act contem¬ 
plates the application of the compensation money 
in the purchase of other lands, which when acquired 
must become additions to the estate of .the full 
owner from whom the widow derives title. But an 
application of the money to save a land comprised 
in the estate inherited by the widow from her hus¬ 
band, from an impeding sale, is not an investment 
“in the purchase of other lands” within the meaning 
of that section, [p. 812, col. 1.] 
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DEBBNDRA NATH BE V. TULSIMON! DASI. 

Rule against an order of the Land 
Acquisition Judge, 24-Pergannahs, dated the 
17th June, 1916. 

Babus Sib Ghunder Palit and Hit Lai 
Guha , for the Petitioners. 

Dr. Dicarka Nath Slitter , for the Opposite 
Party. 

JUDGMENT. — We are invited in this 
Rule to set aside an order, made by a 

Special Judge under the Land Acquisition 
Act, for the disposal of a portion of a 
fund in his custody which had been invested 
in Government securities under section 32. 
It appears that land which formed at one 
time part of the estate of one Khagendra 
Nath Dey and had, after his death, vested 
in his childless widow Tulsimoni l) *si was 
acquired under the Land Acquisition Act. 
The sum awarded as compensation was 
accordingly invested in Government securities 
under the provisions of section 32. The 
widow has now applied to the Land 

Acquisition Judge to take steps to sell a 
portion of the Government securities in 
order to enable her to satisfy a charge 
oreated by a Receiver on land comprised 
in the estate inherited by her from her 
husband. Notice of this application was 
served upon the reversioners who entered 
appearance and objected. 1 he Land Acquisi¬ 
tion Judge thereupon heard the objections 
and overruled them. We are now invited 
to set aside this order on two grounds: 
first, that the Land Acquisition Judge had 
no jurisdiction to entertain the application 
of the widow; and secondly , that, if he had 
jurisdiction, he should not have made the 
order without enquiry into the truth of 
the allegations made by her. In our 
opinion, the first contention is not well 
founded but the second must prevail. 

As regards the first objection, we observe 
that the principle applicable to cases of this 
character was explained by this Court in 
Mrinalini Dasi v. A bin ash Ghunder butt (1) 
and Kamini bebi v. Prornutho Nath Mookerjee 
(2). These cases show that as the fund is in 
the custody of the Special Judge, he is 
competent to deal with the question of its 
application. There is no controversy that 
the Special Judge is competent to apply 

(1) 6 Inti. Cas. 508; 11 C. L. .J. 533; 14 C. VV. N. 

1024. 

(2) 10 lud. Ca3. 491; 13 (J. L. J. 597, 39 C. 33. 
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the fund in the purchase of other lands 
or in payment to a person who has become 
absolutely entitled thereto. Such authority, 
however, implies a power to make 
an enquiry. There is no foundation for the 
contention that the application should have 
been made to the District Judge. If the 
land had not been acquired for public 
purposes, if would have been open to the 
widow to alienate the same on the allega¬ 
tion of legal necessity without the per¬ 
mission of the District Judge. No doubt 
in such an event the purchaser would 

have taken the property subject to the 
inevitable risk of a challenge from the 
reversioners when the succession should 

open out. The land, however, has been 
converted into money and is in the custody 
of the Special Judge; he is consequently 
the proper officer to determine whether 

any portion of the fund should be made 
over to the widow and for this purpose 

to investigate whether contingencies have 
happened which entitle the widow to make 
an absolute alienation of the fund. The 
tirst objection consequently fails. 

As regards the second objection, it is 
plain that the Special Judge should have 
taken evidence to determine judicially 
whether the allegations of the widow are 
or are not well founded on fact. The 
orders recorded in the order sheet seem 
to indicate tha* the view which found 
favour with the Special Judge was that the 
burden lay upon the reversioners to sub¬ 
stantiate their objections. The true position, 
however, as explained in the case of Kamini 
Pebi v. Promotho Nath Slookerjee (2) is that it 
is incumbent upon the widow in the first 
instance to establish that events have hap¬ 
pened which entitle her to spend either in 
whole or in part the fund in the custody of 
the Court. When she has satisfied the 
i ourt that such events have happened, the 
burden, no doubt, shifts upon the rever¬ 
sioners to meet her allegations. Reliance, 
however, was placed on behalf of the widow 
upon the decision in fn re Pfleger (3) to 
show that it was competent to the Special 
Judge to apply the funds in the purchase 
of other Mands and that in the case before 
us, the application in substance invited 

(3) (IMis) o 42(j 
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the Special Judge to take action in this 
direction. In oar opinion, this contention 
is ingenious but unsound. What section 
32 contemplates is the application of the 
compensation money in the purchase of 
other lands. But these lands when acquired 
must become additions to the estate of the 
full owner from whom the widow derives 
title. The substance of the transaction 
proposed here, on the other hand, is that 
a portion of the fund should be applied 
to discharge a burden which has been 
imposed up»n another p >rri m of the estate 
of the husband of the lady. t\ie contention 
put forward is that if the charge is not 
so satisfied, the property encumbered would 
be sold a id woul 1 pa out of the hands 
of the widow. But if the funds in the 
custody of the Special Judge are applied 
to save the property from impending sale, 
the result clearly is, not ‘ the investment 
of money in the purchase of other lands,” 
but the satisfaction of a charge imposed 
upon another portion of the estate. This, in 
our opinion, could never have been intended 
by the framer3 of section 32 as an in¬ 
vestment.’ 

The result is that this Rule is made 
absolute and the orJer cf the Special Judge 
discharged. The rec >rd will be returned 
to him in order that lie may hold an 
enquiry into the truth of the allegations 
made by the widow and to determine 
whether circumstances have arisen which 
justify an alienation by the widow for legal 
necessity. If a case of legal necessity is 
made out the Special Judge will make 
an order for the proposed application of 
the fund in hi9 custody; otherwise, the 
application must be dismissed. There will 
be no order for the costs of this Rule 

Rule made absolute ; Case remandel. 


PATNA HIGH COURT. 

Second Civil Appeal No. 515 op 1916. 

June 21, 1917. 

Present: —Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
SUKHDEO DASS and others Appellants 

versus 

MANGAL CHAND and another 

Resiondknts. 

Contract Act (IX of 18723, *. 23 —Consideration, 
illegal Agreement not to prosecute for non-compound- 
nble offence —Prosecution, threat of, effect of. 

Where the consideration for an agreement is a 
promise not to prosecute for an offence which is not 
compoundable, the agreement is not enforceable by 
law; but, this limitation of freedom of contract should 
only In enforced where it is quite clear that the 
consideration for the agreement was such an illegal 
promise Where on a mere threat to prosecute or 
an apprehension that prosecution would take place 
an agreement las been come to, this threat or 
apprehension is not sufficient to vitiate the agree¬ 
ment. The distinction in such eases between the 
motive for corning to an agreement and the actual 
consideration for the agreement itself must be kept 
carefully in view and this care must particularly be 
exercised in a case where there is a civil liability 
already existing and which is discharged or remitted 
by the agreement, [p. 813, col. 2 ] 

Appeal against a decision of the District 
Judge, Muziffarpur, dated the 7th February 
191^, reversing that of the Munsif, Muziffar- 
pur. dated the 11th September 1915 

Messrs Pnrn ndu Narayan Sinha and 
Naresh Chandra Sinha , for the Appel¬ 
lants. 

Mr. Baikuntha Nath Witter , for the Res¬ 
pondents. 

JUDGMENT. 

Chapman, J.—This appeal arises out of 
a suit upon a hand no f e, the sum claimed 
being Rs. 575-14 9 with interest amount¬ 
ing to Rs. 1 6-13-6. The defence was a 
defence of accord and satisfaction. The 
defendant’s case was that a sura of 
Rs. 933 10-0 was due to them from one 
Muni Lai, a relation of the plaintiffs, who 
had been the defendant’s gimashta, that 

they )emitted Rs. 333 10 0 from this sum 
due from Muni Lai and agreed with the 
plaintiffs that tie balance of Rs. 603 due 
to them from Muni Lai should be set o 
against what was due by the defendants 
to the plaintiffs under the hand-note, that 
at the time of this agreement Rs. 83-12-3 
was paid by the defendants to the plaint¬ 
iffs as the balance due from them, and 
that upon the receipt of this flora t § 
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plaintiffs agreed that what was due under 

the hard note should be treated as dis¬ 
charged. 

The Munsif did not believe this story 
of accord and satisfaction and decreed the 
snit. In appeal the learned District Judge 
differed from the finding of the Munsif 
and has held that the allegation of accord 
and satisfaction has been proved. 

The first contention before us is that the 
consideration which was accepted towards 
satisfaction of the debt due upon the hand 
note was not a legal consideration inas- 
much as it amounted to a promise not to 
prosecute Muni Lai 1 criminally and, there¬ 
fore, the learned District Judge has erred 

in giving effect to this accord and satis¬ 
faction. 

For the purpose of disposing of this 

point, we gave the appellants opportunity 

to lay before ns the evidence in regard to it, 

there being no reference to it in the judgment 

of the learned District Judge. The evidence 

which has been placed before us on this point 

consists first of a recital in the document 

which purported to he the record of the 

agreement of accord and satisfaction. This 
recital is to this effect: — 

Muni ball Marwari, who is my near 
relation, t . t\, my own aarhu, was gomu<hla 
of Mangal Chand J agar Nath Prasad 
from a long time; he has dishonestly ap- 
propria ted under baht khata the sum of 

Rs. 933 10 0 belonging to Mangal Chand 
Jagar Nath Prasad aforesaid. When on 
seem* bahi khata and on testing ll, e same 
this was evidenced, Mangal Chand Jagar 
Nath Prasad became ready to in- 
stitute ualis in Court against Muni Call 
aforesaid. If nalis be made Muni Lull 
aforesaid will become very much harassed 
and disgraced. For this reason and inas- 
much as he is my near relation I have 

compromised.” 

We have been asked to read with this 

XT 01 !,/ 16 evidence of the defendant Jagar 
Nath 1 rasad to this effect: 

Muni C a i was n)y g . jmilihLl ' He 

misappropriated I{ s . *33-10 0 from my 

shep. When 1 intended to bring a crimi- 
»al case against Muni Lai for misappro- 
pna ion, he brought Ham Sarup Ham, one 

who ns his Slr / lu to 

fettle the matter.” The matter was referred 


hid 


to and was in fact subsequently settled 
by a par i hayet and so far as the evidence 
is concerned there is ro evidence that 
anything was said at that pancha;,et about 
the intention to criminally prosecute Muni 
Lai. Where tho consideration for an agree¬ 
ment is a promise not to prosecute for 
an effence, which is not compoundable, 
le agreement is not enforceable by law, 
but this limitation of freedom of contract 
should only be enforced where it is quite 
clear that the consideration for the agree¬ 
ment was snch an illegal promise. When on 
a mere threat to prosecute or on an ap¬ 
prehension that prosecution would take place 
an agreement has been come to, this threat or 
apprehension is not sufficient to vitiate 
the agreement The distinction in such 
cases between the motive for coming to an 
agreement and the actual consideration for 
the agreement itself must he kept carefully 
in view and this care must be particularly 
exercised in a case where there is a civil 
liability already existing and which is 
discharged or remitted by (he agreement. 
•Arplymg these considerations to the present 
case, I am not satisfied that the consideration, 
usug the feim in its strict sense, for this 

agreement was a promise not to prosecu'e 
Mum Lai for embezzlement. It may be 
that Mum Lai’s relations, the plaintiffs, 
were hd to enter into this agreement by 
a lear (hat their relation would be cri¬ 
minally prosecuted, hut that does not mean 

that the consideration for the agreement 

into which they entered was a promise 

not to prosecute Muni Lai In fact there 

13 j° ^'dence (hat any such promise was 

made. The agreement is susceptible of 

the explanation that Muni Lai was 

released from civil liability by this dis- 
charge 

The judgment of the learned District 
Judge has been asy.iUcl upon another 
ground, that is, that he has not properly 
dealt with the evidence. The judgment 
certainly is too short for a good judgment 
upon the evidence in this case and it is not 
without difficulty that wo have been able 
to justify some of the statements made 

in the judgment. The statement that "the 

fact of embezzlement by the gomashta is 
clearly proved ’ has somo basis on tho evi¬ 
dence of Muni Lai where he says that he 
left the shop of the defendant with some cf 
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his accounts incomplete. The statement that 
the fact of embezzlement was found to be 
proved by the learned Munsif—almost 
amounts to a mis-statement. What the 
learned Munsif found was that the amount 
claimed and alleged to be due from Muni 
Lai was not due from him, though the Munsif 
says that something was due from Muni 
Lai. The learned District Judge says that 
the witnesses are men of good standing 
and entirely unconnected with either party. 
The Munsif, by reference apparently to the 
baht khata , notices that two of the witnesses 
were debtors of the defendants, but the learn¬ 
ed Judge’s remark upon the point is suscep¬ 
tible of justification from the fact that out of 
these witnesses two were cross-examined on 
this point, otherwise than by a suggestion 
that they were defendant’s customers. 

The learned District Judge’s judgment is 
somewhat near the line at which we in¬ 
terfere with judgments which are based upon 
misconception or mis-statement of the evi¬ 
dence, but in the present case, I am not pre¬ 
pared to say that mis-statements, such as 
there are in the judgment, have overstepped 
the line, and I am not prepared to set aside 
the judgment on this ground. The result is 
that the appeal is dismissed with costs. 

' Jwala Prasad, J.—I entirely agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 884- of 1915. 

February 7, 1 917. 

Present '.—Sir Donald Johnstone, ICi., 

Chief Judge. 

AHMAD—Plaintiff—Appellant 

versus 


SAMAND AND others—Defendants— 

Respondents. 

Custom-Alienation - Mukarraridari rights—Tar- 
khans of Mauza Bhangi, Attack District—Necessity. 

Tarkhans of Mauza Bliangi, Attock District, aie 
governed by the ordinary agricultural custom and 
among them a mukarraridar cannot sell his holding 
except for valid necessity even where the vendee is 
the representative of the superior landlord who 
created the mukarraridari rights. LP- col. l.J 

L T inar-ud-Din v. Junto, 101 P. R. 1906; 156 P. L. R. 
1906 Abdul Hakim v. Musammat Biloclun , 47 1. it. 
1900;’ P. L, R. 1900 p. 381, distinguished. 


Second appeal from the decree of the 
District Judge, Attock, dated the 22nd 
January 1915. 

Mr. Muhammad Eafi , for the Appellant. 
Messrs. Muhammad Bin and L. M . Batta , 
for the Respondents. 

JUDGMENT.—The land in suit in this 
case consists of three khasra numbers, the 
old numbers being 16, 15 and 18 and the 
new num bers 18, 17 and 20, respectively. 
Defendant No. 1, father of plaintiff, sold these 
numbers for Rs. 700 to the other defendants. 
The plaintiff, asserting that the land is 
ancestral and that his family follow 
Customary Law, claims that the sale is 
invalid against him for want of considera¬ 
tion and “necessity”. The defendants Nos. 2 
and 3 pleaded that there was consideration 
and “necessity” and that the land was 
not ancestral qua the plaintiff, and that 
defendant No. 1, being a mukarraridar , 
had absolute power of selling his rights 
whether “necessity” existed or not, and in 
addition to these pleas they put in various 
objections of a technical kind which need 
not now be discussed. The first^Court held 
that there was consideration and “necessity” 
that the land was ancestral qua the plaintiff 
that the parties were governed by Muham¬ 
madan Law, and that a mukarraridar had 
absolute power of sale; and on these findings 
it dismissed the plaintiff’s claim with costs. 
The lower Appellate Court rejected the appeal 
but on different grounds holding that the 
land is not ancestral, that necessity and con¬ 
sideration are not proved, that the parties do 
not follow Muhammadan Law but custom, and 
that the mukarraridar had not unrestricted 
powers of alienation. It follows that the 
lower Appellate Court, but for its finding 
on the question of the ancestral nature ot the 
land, would have given plaintiff a decree. 

On second appeal being made to this 
Court, it appeared to me that the inqmi W 
regarding the nature of the land had been 
so imperfect as to warrant further investiga¬ 
tion. This further inquiry, the result o 
which has now come to hand, makes it QU 
clear that the land is ancestral, 

und „ b, .d 1 , b. M * «. p 

ST ,b c“J *"» 

I tbi„k th. natural »»» -J* 
be to give plaintiff a decree - in full, and 
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my opinion this is the proper course for me 
to take. No doubt in argument before me 
defendant’s Counsel again asserts that the 
parties follow not custom but Muhammadan 
Law, and he quotes in support of this 
Abdul Hakim v. Musammat Bilochni (1) and 
Umar-ud-Din v- Jantn ( 2 ). The former, 
however, is a cas& of Tarkhans living in 
Multan City and definitely found to be non¬ 
agriculturists; and the case of 190(3 is from 
the well known village of Kotli Loharan in 
the Sialkot District, a village in which there 
is no agricultural land at all, the property 
in question being a house and a vacant site 
and the compact body of Lohars who own 
that village being emphatically non-agricul¬ 
turists. It is obvious that these rulings 
do not help the defendants in any way. 1, 
therefore, agree with the lower Appellate 
Court that the partus do follow ordinary 
agricultural custom. 

The next point taken ; s that, nasmuch as 
the vendor was a sort of tenant, i. t\, a 
mukarruridar , therefore, the suit is incompe¬ 
tent, but a reference to ruling Gatthra v. liar 
Bhaj (3) and to the Gazetteer of the Attook 
District of 1907, page 223, makes it quite 
clear that, whatever a mukarruridar may 
really be, he is certainly not an occupancy 
tenant, and, therefore, none of the principles 
that have been laid down regarding aliena¬ 
tions by an occupancy tenant, have any 
bearing on the case. No doubt one of 
these khasra numbers, namely, No. 17 
(old 15), has been sold to the representatives 
of the superior proprietors who created the 
mukarraridari rights ; but 1 am unable to see 
how this really affects the question, in the 
ruling of 1905, referred to above, the reason 
why a reversioner was not allowed to contest 
a sale to a landlord of mukarraridari rights 
was that in the wajib-ul arz of that parti¬ 
cular village the landlord was given a special 
right of pre-emption. There is nothing of 
this kind in the present case. 

Lastly, defendants’ C< unsel argues that 
consideration and necessity” are proved. 
Whether this is strictly so or not there can 
be no doubt about the finding of the lower 
Appellate Court. The only important 
item in the purchase money is the sum 

(1) 47 P. R. i J00; P. L. K. 1900 p. 381. 

(2) 101 P. R. 1900; 150 P. L. R. 1906. 

(3) 10 P. K. 1905; 41 P. L. R. 1905. 


of Rs. 500 said to have been paid to one 
Aohal Singh on a mortgage Some oral 
evidence was produced by the defendants 
as to this matter, but the mortgage deed was 
not produced. Apparently no documentary 
evidence is forthcoming. The first Court 
believed that evidence but the lower 
Appellate Court refused to accept it. The 
finding, therefore, is merely a finding of fact 
and cannot be argued in second appeal. 

For these reasons, I decree plaintiff’s claim 
in full with costs. 


Appeal accepted. 


u aluU i rA. HIGH COURT. 

Appeal from Order No. 214 of 1917. 

duly 1*, 1917. 

fuse at ; Mr. Justice Walmsley and 
Mr. Justice Greaves. 

K h D A R NAIH MAN A—Judgment-debtor 

— Appellant 

ns 

JOGENDRA NATH DAS —Decree-holder 

— Respondent. 

Presidency Small Caa.se Court* Act (XV of 1882), s. 
31 (I))— Decree, transfer of for execution by Small 
Cause Co art to Munsif direct , legality of— Mistake, 
clerical } in name of decree.holder in copy of decree 
tcan&miUcd. t lehcthcr of con sag nonce. 

Th<' transfer by a Presidency Small Cause Court of 
its decree for execution to a Munsif direct without 
intervention of the District Judge is perfectly good 

under section 31 (h) of the Presidency Small Cause 
Courts Aet. [p. 810, col. 2.] 

Where in the copy of a decree transmitted for 
execution and the certificate of transfer, the name of 
the decree-holder was written as Benode Bchari Das 
in the place of Benode Bchari Bose, the correct name: 

Hcl ! , that it was apparently a mere clerical mistake 
and was of no consequence. ; ~p. 816, col. 1.1 


Appeal against the order of the Sub¬ 
ordinate Judge, first Court, Hooghly, dated 

the JJth April 1917, affirming that of the 
Munsif first Court, Uluberia, dated the 8th 
January 1917. 


Babu Saroda Charan Maity, for the Appel¬ 
lant. 

Babu Asiranjan Chatterjee (with him Bab 
Panchanan Ghose) t iov the Respondent. 
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JUDGMENT.—This appeal arises out of 
the following circumstances. One Benode 
Behari Bose obtained a decree in the 
Presidency Small Cause Court against the 
appellant and subsequently sold this decree 
to one Jogendra Nath Das. At the instance 
of Jogendra Nath Dass the decree of the 
Small Cause Court was transferred for exe¬ 
cution to the Munsif at Uluberia. Before 
the Munsif three objections were taken' 
and they were all overruled by him. There 
was an appeal to the Subordinate Judge 
but that was dismissed. The first objection 
taken in this t’ourt is that in the certificate, 
as also in the copy of the decree, the name 
of Benode Behari Das was written in place 
of Benode Behari Bose. This apparently 
was merely a clerical error and is of no 
consequence. 

The second objection relates to the notice 
of assignment. The objections that were 
pressed in both the lower Courts were 
of an entirely different nature. We cannot, 
therefore, go into the question regarding the 
notice of assignment. 

The third point is as follows. The 
decree was sent by the Small Cause Court 
direct to the Munsif without the inter¬ 
vention of the District Judge. It is said 
that this is an error and in consequence 
the subsequent proceedings will not merely 
be irregular but utterly void, and cur 
attention has been drawn to the case of 
Debi Dial Sahu v. Maharaj Singh (I). But 
under section 31 (6) of the Presidency Small 
Cause Courts Act it is laid down that the 
Court may in all other cases (that is to 
say, other than the cases where execution 
is sought against immoveable property situate 
within the local limits of a High Court) 
send the decree for execution to any Civil 
Court within the local limits of whose 
jurisdiction any immoveable property of the 
judgment debtor may be found. The Small 
Cause Court at Calcutta reads that section as 
meaning that the provision of Order XXI, 
rule 5, of the Code of Civil Procedure, 
which requires that when the decree is 
transferred to another Court for execution 
that decree should be sent in the first 
instance to the District Judge, does not apply 


to the decrees of Presidency Small Cause 
Courts and the printed notice which accom¬ 
panies the decree sent for execution invites 
the attention of the Court to which the 
decree is transferred to the fact that Order 
XXI, rule 5 does not apply. I do not, of course, 
suggest that this statement by the Small 
Cause Court, has any legal effect, but I 
mention it merely to show that in sending 
the decree direct to the Munsif the Small 
Cause Court was following its usual practice. 
Looking at section 31 (6). I cannot myself 
understand why there should be such a 
clause if it did not mean that the procedure 
of the Small Cause Court was put on 
a different footing from that of Other Courts 
in the matter of transferring decrees for 
execution. The question is one which does 
not appear to have been discussed on many 
occasions ; but in the case of Shamsunder 
Saha v. Anath Bandhu Saha (2) reference 
is made to this point and it appears to 
me that the proper interpretation to be 
put upon the judgment delivered by the 
late Chief Justice is that he held in that 
case that the transfer of the decree to the 
Munsif direct was perfectly good under 
section 31 (b) of the Presidency Small Cause 
Courts Act and that the incompetency of 
the Munsif in that case sprang solely from 
the fact that his pecuniary jurisdiction 
was not large enough to cover the decree 
sent to him. On the authority of this 
ruling as also upon what appears to be 
the plain meaning of section 31 (6), I think 
that the objection is not tenable. I must 
add that the learned Vakil has expressly 
withdrawn the argument that the Munsif 
had not territorial jurisdiction to deal with 
the decree. 1 am of opinion that the appeal 
should be dismissed with costs. I assess 
the hearing fee at two gold mohurs. 

Appeal dismissed. 

(2) 0 Jud. Gas. 97; 37 C. 574; 14 C. \V. N. 002. 


(1) 22 H. 764; 11 Irul. Dec. (n. s.) 507. 
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CALCUTTA HIGH COURT. 
Cmminaj. Revision No. 615 of 1917, 

June 29, 1917. 

Present: —Mr. Justice Teunon and 
Justice Sir Shamsul Huda, Kt. 
WAZUDDI— Complainant 
Petitioner 


versus 

RAHiMUDDI and others—-Accused— 

Opposite Party. 

Criminal Procedure Code (Art V of 1898), <*. 439— 
Acquittal — Application by private person to yet aside 
acquittal —High Court , interference by—Cattle Trespas< 
Act (J of 1871). s. \0 —Seizure of cuttle for coercing 
owner to pay rent Jor grazing, whether offence—The)t. 

Per Teunon , J— No hard and fast rule should ho 
laid down that applications made to the High Court 
hv complainants for setting aside acquittals of 
persons who have been charged with the commission 
of offences are to be discouraged, as that would result 
in the High Court abdicating its functions and, in the 
present conditions of India, in denial of justice. 
Kvcry such application should be considered on its 
own facts, [p. 817, col. 2. t 

Per Huda, .1 .—The practice of the High Court has 
always been to discourage such applications when 
presented on behalf of private parties and this 
practice should not be departed from. [p. 820, col. 1. 

Per 'leunon, A lessee of grazing land is entitled, 
under section 10 of the Cattle Trespass Act, to 
impound cattle whose owners, while obstinately refus¬ 
ing to come to any arrangement with the lessee or 
to pay the customary or any fee, insist on grazing 
their cattle on the lessee’s pasture. T he fact that 
the lessee may hope that in order to prevent the 
impounding, the owners w ill make a payment, dne> 
not make the lessee’s conduct unlawful nor comerts 
the seizure of the cattle into an attempt at distraint, 
[p. 817, col. 2. 

Per Huda, J .—Such seizure by the lessee without 
anv intention to take the cattle to a pound for the 
purpose of coercing 1 he o\\ tiers of the cattle to pay 
the arrears of rent for grazing is clearly illegal and 
amounts loan attempt of theft, which the owners 
aro entitled to resist b\ use of force. [ p. 820, col. 1. 


Babus Man hi it ka A a th Mnkerjee , and 

J at indr a Kuuitr Das Gupta, for the Petitioner. 

Babus Gopal Chandra Das and Bibhuti 
Bhusan Saha, for the Opposite Party. 


JUDGMENT. 

Teunon, J.—On the general question of 
applications made to this Court by complain¬ 
ants in respect of the acquittal of persons 
whom they have charged with the commis¬ 
sion of offences l adhere to the views express¬ 
ed in my dissentient judgment in the case 
reported as Faujdar Thakur v. Kaii Gh>>u. 

dhuri (1) I need add nothing to what I 
(I) 27 Ind. Cas. 18 h 19 C- W. N. 154; 21 C. L. J. 
53 J 16 Or. ]j. -J, 122; 42 C. 612. 



then said beyond this that to lay down as 
a hard and fast rule that such applications 
are to be discouraged is for this Court to 
abdicate its functions and in present condi¬ 
tions in India mast necessarily result in 
denials of justice. Every such application 
should, in my view, be considered on its 
own facts. 

As to the merits on the evidence of the 
acquit!al with which we are now concerned 
it is unnecessary and in my opinion undesir¬ 
able to express any decided opinion. 

It is sufficient to show that the decision of 
the Magistrate is vitiated hy a series of mis¬ 
conceptions which pervade his judgment. 

He has misappreciated the whole of the 
evidence regarding the position of Chawk 
No. 3, and it is not enough to say that if we 
substitute Fulchara for Chawk No. 3 the 
error is corrected. That argument overlooks 
the contention that in Fulchara north of dona 
there is no grazing ground 

Further, the Magistrate has laboured 
throughout under the impression that the 
lessee of grazing land is not entitled to 
impound cattle who.se owner, while obstinately 
refusing to come to any arrangement with 
the lessee or to pay the customary or any fee, 
yet insist on feeding on the lessee’s pasture. 
This under the provisions of section 10 of the 
Cattle Trespass Act the lessee is clearly 
entitled to do, and the fact that he may hope 
that in order to prevent the impounding the 
owners will make a payment does not make 
the lessee’s conduct unlawful, nor convert the 
seizure, as the Magistrate seems to think, 
into an attempt at distraint. 11 )w far this 
misconception of the lessee’s rights, the con* 
sequent erroneous view that even on his own 
showing the lessee’s conduct was high-handed 
and the gratuitous assumption that pasture 
land is “waste” has coloured and vitiated the 
Magistrate’s estimate of the value of the 
evidence we are not in a position to say. 

There is a large body of positive evidence 
in support of the prosecution case that while 
complainant and his companions were engag¬ 
ed in rounding up the cattle grazing on the 
lessee’s land the accused and others, some 100 
or more in number, armed with spears, split 
bamboos and lathis assembled and attacked 
them, with the result that seven of the com¬ 
plainants’ party were injured. 
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The Magistrate on his reading of the 
evidence has disbelieved the prosecution as 
to tbe site of the seizure. Apart from the 
misconceptions under which he was labour¬ 
ing, and certain suggestions seemingly 
unfounded against the conduct of the Police, 
the Magistrate has given no adequate reasons 
for this disbelief. Further, how far even on 
their own case and with knowledge of the 
fact that Police Officers were on their way 
to the spot the accused and their companions 
were justified in forming what was prima facie 
an unlawful assembly, and in their subse¬ 
quent use of the weapons with which they 
were armed are matters which the Magis¬ 
trate has apparently failed to take into his 
consideration. Still less has he considered 
the case of those who on the evidence 
inflicted individual injuries. 

In short, in ray view, everything in this 
case points to a strious miscarriage of justice, 
aid for the reasons I have given I am 
satisfied that the case has not been properly 
tried. 1 am, therefore of opinion that the pro¬ 
per order is io make the Rule absolute, but as 
my learned colleague has on the merits 
intimated a different view, and as this is a case 
of acquittal I am not of opinion that 1 ought 
to insist upon a reference to a third Judge. 
I, therefore, assent to the discharge of the 
Rule. 

Huda, J.—This is a Rule issued at the 
instance of the complainant calling upon the 
District Magistrate of Noakhali and the 
accused to show cause why the order of 
acquittal under section 258 of the Criminal 
Procedure Code, passed by Babu Chandra 
Sekhar Mukherjee, first Class Magistrate, 
Noakhali, should not be set aside on grounds 
specified in the Rule. 

Two questions arise for consideration, viz.: 

(1) Whether the order of acquittal is 
wrong on the merits? 

(2) Assuming that it is so, whether in the 
exercise of the discretion vested in this Court 
under section .439 of the Criminal Procedure 
Code, this is a fit case for our interference? 

My answer to both the questions is in the 
negative. The facts are shortly these:— 

There is a newly formed char called Char 
Afzaluddin belonging partly to Government 
and partly to Mrs. Delawney. The char is 
bounded on the north and west by a dona , 
on the east by a small river and on the 


south by the big Feni river. The accused 
are Batbaniae, or owners of cattle who have 
their cattle sheds on land immediately to the 
north of the dona and themselves reside there 
during the grazing season with their cattle. 
Since July 1916, Government and Mrs. 
Delawney have been in possession cf feparate 
plots as representing their respective shares. 
Plot No. 3 among others is in possession of 
Mrs. Delawney and the plot to the east of 
it belongs to Government. The land of the 
whole char is of the same nature and seems 
only fit for pasturage (P. W. No. 2). 

The story of the complainant as told in 
the first information was to the effect that 
complainant’s master Minnat Ali had taken 
a settlement from Government of Char 
Afzaluddin in order to realise rent from those 
who grazed their cattle in the char, ihat he 
found great difficulty in realising such rent 
as the owners of cattle not only refused to pay 
rent but threatened Minnat Ali’s men with 
violence whenever rent was demanded of 
them, that on the day of the occurrence Minnat 
Ali having first informed the Police of his 
difficulties and of his apprehensions of a 
breach of the peace, deputed some of his 
men, about 12 or 14 in number, including the 
complainant, to realise arrears of gore-kafi 
or grazing rent, that with this object Minnat 
Ali’s men surrounded about 250 or 300 heads 
of cattle in the char about 3/8ths of a mile 
to the south of the northern half of Char 
Afzaluddin, when some 200 men armed with 
lathies attacked them and began to snatch 
away the cows and buffaloes, that Minnat Ali’s 
men thereupon raised a hue and a cry that 
the Police were coming and on hearing this 
the attacking party begun to run away and 
the complainant’s party began to drive away 
some 20 or 25 heads of cattle, that at this 
stage Jaloo chowVidar belonging to the party 
of the accused came running and shouted 
‘‘where is the Police? It is all false. Beat 
the solas” Upon this the rioters number¬ 
ing about 50 or 60 men came back with 
lathies , etc., and snatched away the cattle after 
inflicting injuries on the men on complain¬ 
ant’s side. 

The accused persons, 16 in number, were 
accordingly placed on their trial, of whom 7 
were discharged after the close of the evidence 
for the prosecution and the remaining 9 were 
charged under section 147, Indian Penal 
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Code with rioting with the common object of 
enforcing by use of criminal force their 
supposed right of grazing cattle free of rent 
and of preventing Minnat Ali from realising 
such rent from them. 

The defence was that the accused had 
obtained the right of grazing cattle in the 
plots belonging to Mrs. Delawney, that they 
grazed their cattle on Mrs. Delawney’s land 
but still Minnat Ali demanded rent from 
them but they refused to submit to the demand 
and on the day of the occurrence, hearing 
of the expected visit of the Police, they kept 
their cattle near their own houses on the 
north bank of the dona when at about 10 or 
11 O’clock about 150 men, with the help 
of the Police, seized their cattle and carried 
them across the dona to the south, that a 
cow was killed and the other cattle were 
removed with the object of realising the 
arrears of grazing rent improperly demanded 
from them, that they opposed the seizure 
of their cattle and were beaten and they also 
in their turn beat the complainants’ men. 

The medical evidence shows that men on 
both sides had received injuries, two such 
injuries on each side being severe. 

The Trying Magistrate has acquitted the 
accused finding— 

(a) that the seizure of the cattle by the 
complainant’s party took place on the north of 

the dona in plot No. 3; 

( b ) that the seizure was illegal as the 
oomplainant had no right to seize the cattle 
in order to realise arrears of grazing rent from 
their owners; 

(c) that the accused were justified in using 
force to resist such seizure. 

The first finding is vitiated by a misappre¬ 
hension on the part of the Magistrate regard¬ 
ing the position of plot No. 3 which is to the 
Bouth and not to the north of the dona and 1 
do not rely on this finding. But an examina¬ 
tion of the evidence convinces me that Minnat 
Ali’s men in seizing the oattle did not confine 
themselves to those grazing in Government 
khas land but seized them indiscriminately 
including cattle grazing in plot No. 3. This 
plot is not separated from Government land 
by any ails and although it is demarcated by 
boundary pillars, the pillars are at consider¬ 
able distance from one another and the two 
lands are, as I have already said, of the same 


nature and not distinguishable except by these 
distant pillars. 

The evidence shows that Minnat Ali’s whole 
object was to get hold of the cattle grazing 
in the char , irrespective of the place where at 
the time of the seizure they may have been 
grazing. The witnesses for the prosecution 
generally start their story by vaguely stating 
that on coming to the ‘ char' they surrounded 
about 300 heads of cattle grazing in it. They 
speak of the settlement of Char Afzaluddin 
with Minnat Ali and try to ignore the 
distinction between the plots of char land 
belonging to Government and those belonging 
to Mrs. Delawney. In cross-examination they 
admit the existence of plots belonging to Mrs. 
Delawney and say they confined the seizure 
of cattle to Government khas land. Several 
proseoution witnesses had to admit in cross- 
examination that there were cattle grazing 
both over Government khas land and plot 
No. 3. The Police Sub-Inspector saw from a 
distance cattle scattered all over the char . 
As a matter of fact Minnat Ali’s kahuliyat 
is for the whole char and ignores the 
zemindar s share in it. The same tendency 
to ignore the existence of land belonging to 
Mrs. Delawney is shown in the first infor¬ 
mation, as well as in Minnat Ali’s application 
for taking proceedings against the owners of 
cattle under section 107, Criminal Procedure 
Code, and although this absurd claim was 
abandoned in Court by the witnesses for'the 
prosecution, Minnat Ali himself was reluctant 
to give up his pretensions. In his evidence 
in Court he claimed the whole'of Char Afzal¬ 
uddin as inoluded in his lease and said he did 
not know if any other person had any right 
to the land in this char. It is most likely, 
therefore, that Minnat Ali’s servants and 
adherents did not in seizing the oattle observe 
any distinction between those grazing in 
Government land and those grazing in 
zemindar's demarcated share of the char of 
which plot No. 3 is the largest. 1 am, there¬ 
fore, of opinion that the cattle were seized 
south of the dona indiscriminately and 
irrespective of the question whether they were 
grazing on Government land or zemindar's 
land, and that Minnat Ali was claiming rent 
for the whole char. 

The next question is with what object the 
cattle were seized by Minnat Ali’s men. The 
witnesses on the proseoution side have 
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generally stated that they surrounded the 
cattle in order to compel their owners to pay 
their grazing fees. The evidence to my 
mind is clear that there was no intention to 
take tho cattle to a pound. This is clear 
from the first information also. The seizure 
of the cattle for the purpose of coercing their 
owners to pay the arrears of rent was clearly 
illegal and amounted to an attempt at theft. 
Queen- Empress v. Sri Churn Chungo( 2), which 
the accused were entitled to resist by U3e of 
force. If this view is correct it is immaterial 
where the cattle were seized. Whether more 
force was used than was necessary I need 
not discuss. The charge of rioting under 
section 147 with the common object men¬ 
tioned in the charge having failed, the order 
of acquittal is correct. 

Except, therefore, as regards the place of 
occurrence I agree generally with the view 
of the case taken by the Trial Court and I 
need not repeat the reasons assigned by the 
Magistrate for disbelieving the story toll by 
the prosecution. 

For these reasons I do not think there 
has been any failure of justice in this case 
much less such a grave failure of justice as 
would, having regard to the ruling in Faujdur 
Thakur v. V. Kasi Choudhuri (1), justify this 
Court in interfering with the order of 
acquittal. The practice of this Court has 
always been to discourage such applications 
when presented on behalf of private parties 
and this practice should not, in my opinion, 
be departed from. 

J would, therefore, discharge the Rule 

Rule discharged. 

(2) 22 C. 1017; 11 lml. Dec. (x. s ) 676. 


PUNJAB CHIEF COURT. 
Criminal Appeals Nos. 987 and 899 of 1916. 

April 18, 19, 1917. 

Present : — Mr. Justice Leslie Jones. 

Cr. A. No. 987 op 1916. 

SAHAI SINGH and others—Convicts— 

Appellants 

versus 

EMPEROR— Prosecutor - Respondent 

AND 

Cr. A. No. 899 of 1316. 

BUDHA SINGH — Convict—Appellant 

versus 

E M P E RO R— Prosecutor—Respondent. 

^riminid Pr»cedn,e Code {Act Po/ 1898), s. 3.32 — 


[1^7 


Trial in jail , legality of — Evidence Act (/ of 1872), s . 
114, ill (b) — Approver, material corroboration of state¬ 
ment of, necessity of — Corroboration, material tend 
general—Accused found in company of approver shortly 
after commission of crime — Presumption — Identification) 
of accused, evidence of, value of — Prosecution, duty of. 

Section 352 of the Criminal Procedure Code does 
not vitiate the whole trial in a jail when there is 
nothing to show that admittance was refused to 
any one who desired it, or that the prisoners were 
unable to communicate with their friends or Counsel. 
No doubt it is difficult to get Counsel to appear in 
jail and for that reason, if for no other, such 
trials are usually undesirable, [p. 821, col. 1.] 

There is a difference between general and material 
corroboration of an approver. What is required is 
material corroboration, and by it is meant the 
evidence concerning participation of his companion 
in committing the crime. Being found in the com¬ 
pany of the approver shortly after a dacoity is very 
strong indication of fellowship in the crime, [p. 826, 

cob 2.] w „ _ 

Wazir Khanv. Emperor, 5 P. R. 1902 Cr.; 57 P. L. 

R. 19 )2, distinguished from # _ 

The evidence of witnesses that they identified 
such and such accused first at the identification 
parades and then in Court, is valueless where the 
prosecution fails to prove conclusively that there 
was no possibility for the witnesses to have seen 
the features of the accused before he was placed in 
the parades. ■ p 82', col. 1 ] 

Appeals from the order of a Magistrate, 
first clasp, exercising enhanced powers under 
section 30 of the Criminal Procedure Code, 
Lahore, dated the 14th August 1*16, 

convicting the appellant. 

Lila Hukm Chand , for all 3 Appellants, in 
Cr. A. No. 987 of 1916. 

Mr. Btechey, for Harnarn Singh and Sahai 
Singh, in Cr, A. No. 987 of 1916. 

Messrs. Oertel and B. N. Kapur , for the 
Appellant, inCr. A. No. 899of 1916. 

Lala Ntranjan Das, R. B., (Public Prosecu¬ 
tor), for the Respondent, in all appeals. 

JUDGMENT, 

Cr. A. No 899 of 1916. 

Leslie Jones, J.—( April 18th 1317). — 
This judgment deals with Criminal Appeals 

Nos. 899, 900, 986, 987, 1028 and 1029 of 
1916. 

On the night of the 13th January 1916, 
two serious dacoities were committed in the 
village of Tung in the Gujranwala District. 
The dacoits first looted the house of a Jat 
named Jhanda Siogh and then that of 
Gobind Ram, a Brahmin. Eventually two 
men Chanoon, a Kashmiri, and Barkat, a 
Teli, turned approvers. Eleven other persons 
were challaned and convicted of participation 
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in each dacoity. Of the convicts, six 
persons, namely, Allah Rakha, Karam Din, 
Jumma, Mira, Narain Singh and Bua 
Ditta, i <?., four Musalmans, and two Hindus, 
preferred no appeal. The appellants are five 
Sikh Jat9, namely, Harnam Singh, Sundar 
Singh, Buta Singh, Budha Singh and 
Sahai Singh. 

It is necessary that 1 should first mention 
a contention that the whole trial is vitiated 
because it was held in the jail. Counsel 
for some of the appellants has referred to 
section 352, Criminal Procedure Code, but 
there is nothing to show that admittance 
was refused to any one who desired it, or 
that the prisoners were unable to com¬ 
municate with their friends or Counsel. No 
doubt it is difficult to get Counsel to appear 
in the jail and for that reason, if for no 
other, such trials are usually undesirable, 
but in this case the Executive Authorities 
were of the opinion that it would be unsafe 
to hold the trial elsewhere. 

The first report was made on the 14th 
January 1916, at the Muridke Police Station 
by Jhanda Singh and Cobind Ram. Jhanda 
Singh described how about ten men armed 
with Mavis or sticks entered his house 
in which he was sleeping with the other 
members of his family, b >th male and 
female, despoiled them of all their property, 
and then leaving a guard of four men 
over Jhanda Singh and the other inmates 
of the house went oft to loot the house of 
Cobind Ram. 

Gobind Barn told a similar story but stated 
that the dacoits who went to his house 
appeared to he about six or seven in 

number. 

Both Jhanda Singh and Cobind Bam 
stated that the dacoits had mutlled their 
faces and that they could not properly 
identify any of the offenders. Both of 
them, however, stated that one of the 
dacoits appeared to he a Muhammadan. 
Cobind Ram said that that Muhammadan 
was a man of fair complexion. Jhanda Singh 
added that from their general appearance 
the remainder of the dacoits seemed to be 
Sikhs. 

The Sub-Inspector proceeded to the spot 
at once and recorded the statements of 
other members of both families. According 
tp the Police diaries a number of people 


in both houses then stated that they would 
be able to identify those of the dacoits 
whom they had seen if they saw them 
again. 

It would also appear that a tracker 
named Talia Muhammad was called in 
and covered no less than 41 tracks which 
were believed to be those of the dacoits, 
but no immediate clue was obtained. On 
the 16th January 1910, however, Chanoon, 
one of the approvers, Harnam Singh ap¬ 
pellant and three other men, one of whom 
is said to have been Sundar Singh, appel¬ 
lant, arrived in a drunken condition at 
village Thethar in the Lahore District 
and created a disturbance there as the 
result of which four of them, including 
Chanoon and Harnam Singh, were arrested 
under the orders of Sardar Janraejha 
Singh, an Honorary Magistrate, who holds 
his Court at Thethar and is provided 
with a Police guard. The fifth man, who 
is said to have been Sundar Singh, esoaped 
on a pony. It was as the result of the 
information obtained from Chanoon that 
the remaining acoused were ultimately 
arrested on various dates. Five identifica¬ 
tion parades were held, two at the 
Naulakha thana and three at the central 
jail, Lahore, in the presence of European 
Officers before whom all the accused were 
identified by one or more of the members 
of the families of Jhanda Singh or Gobind 
Ram. 

The occurrence of the two daooities is 
not disputed and although no bodily injury 
was inflicted the daooities were nevertheless 
of a most serious character. The approvers 
have described what occurred in full detail 
and the stories which they have told are 
in the main unquestionably correct. The 
general truth of what they have stated 
has much corroboration but what is required 
in this case is corroboration concerning 
the participation of each of the accused. 
The Magistrate appears to have confused 
general and material corroboration. In 
the case of two out of five appellants, 
namely, Buta Singh and Budha Singh, the 
only particular corroboration consists of 
statements of the inmates of the two houses. 
Concerning Harnam Singh and Sundar 
Singh there is also evidence of what 
happened at Thethar and a constable naraec) 
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Iqbal Ali has further deposed to having 
seen Harnam Singh and Sahai Singh with 
a number of other daooits when on their 
way to Tung before the daooity. 

It is evident, therefore, that as regards 
at least some of the appellants the matter 
of their identification by the inmates of 
tbe two houses is one of the utmost im¬ 
portance. Indeed if the evidence of 
identification by the inmates is reliable 
that is the end of the case, the evidence 
of the approvers quite apart. If it is not 
reliable, So far at least as some of the 
appellants are concerned, there is no sort 
of material corroboration of what the appro¬ 
vers have stated. 

• , • ; i 

■ • a • 

• From the contents of the first report 
made by Jhanda Singh and Gobind Ram 
it would seem unlikely that either Jhanda 
Singh or Gobind Ram, or indeed any 
inmates of their houses, would have been 
able to identify any one beyond a Musalman 
jrith a fair complexion, and naturally great 
stress was. laid by the defence . on this 
feature of the report. The Magistrate has 
attributed the statements that Jhanda Singh 
and Gobind Ram would not be able to 
recognize any of the daooits to the care¬ 
lessness of the Sub'Inspeotor in taking 
down their report. The Sub-Inspeotor has 
deposed that Jhanda Singh and Gobind 
Ram were in a state of confusion and 
that they never said more than that they 
did not know the daooits. It is not, however, 
denied that both Jhanda Singh and Gobind 
Ram stated-that the daooits were wearing 
mundasas , and when a man is said to be 
wearing a' mundasa the usual meaning is 
that he has covered the greater part of 
his faoe with a cloth in order to prevent 
recognition. Jhanda Singh when asked in 
Court to say what he meant by saying 
that the daooits were wearing mundasas 
explained then that they had merely tied 
on their turbans tightly with a separate 
piece of oloth in order to prevent them 
from fallihg off and that their faces were 
wholly exposed. This statement was record¬ 
ed in somewhat unidiomatio English, but 
the learned Public Prosecutor who was 
present when it was made has explained 
that Jhanda Singh meant that the daooits 

tied on their turbans more tightly by 

/ 9 • • 


passing an extra piece of cloth over the top 
of the turban and behind the back of the neck. 

On the face of it that would seem to 
be a somewhat futile proceeding. If . a 
man wants to tie on his turban tightly 
his more usual course is to tie under his 

chin. .. ;; 

I find it very difficult to believe this 
statement of Janda Singh. I have noticed 
that in another case, the Awandhaiwala 
dacoity committed by some of the same 
gaDg, a similar report was made at another 
thana in another district and that ; in 
the trial it was stated that all the . da- 
coits had their faces uncovered. In that 
case no attempt was made to explain the 
first report. I have no doubt that in this 
case the first reports were correctly taken 
down as made and of course they created 
a most serious difficulty as regards the 
matter of any identification whioh might 

follow. 

The learned Public Prosecutor points to 
the fact that although in making his first 
report Jhanda Singh stated that he would 
be unable to recognize any of the dacoits 
he nevertheless said that perhaps his 
mother (Musammat Har Kaur) or some of 
the people of the village might be able to 
identify them. That part of the statement 
according to the Public Prosecutor shows that 
even though at the time of making his 
repprt Jhanda Singh thought he himself might 
not be able to identify any of the daooits, 
he nevertheless regarded it as quite in 
the bounds of possibility that they might 
be identified by his mother or people in 
tbe village and that he could not have 
contemplated that possibility at all if the 
daooits had completely covered the lower 
parts of their faces. 

It is, however, clear that Jhanda Singh 
and Gobind Ram themselves had just as 
much opportunity of seeing the daooits, 
who entered their houses rs any of the 
other inmates of their families, and it is 
difficult to understand why Jhanda Singh 
should imagine that his mother would be able 
to do what he could not do himself. It 
looks rather, therefore, as if this sentence 
on whioh the Public Prosecutor relies was put 
in as a saving-clause. 

As the result of the identification 
parades Musammat Har Kaur, the mother 
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of Jhanda Singh, identified ten oat of 
thirteen dacoits, Jhanda Siugh himself all 
thirteen, Gobind Ram eleven, and his aunt, 
another Musammat Har Kaur twelve. 
Other members of the two families identi¬ 
fied from one to four of the dacoits. 

Now in the initial report made by 
Jhanda Singh it is stated that four of 
the dacoits remained to keep guard over 
his house while the others went off to 
loot that of Gobind Ram and if that is 
correct, it is obviously impossible that Gobind 
Ram and his aunt, Musammat liar Kaur, 
who did not leave their house, could have 
identified more than nine of the dacoits 
instead of eleven; and if again, as would 
appear from the first report, Jhanda Singh 
did not leave his house, it is difficult to 
understand how he was able to identify 
all thirteen dacoits. The approver Barkat 
first stated that two of the daooits, namely, 
Harnam Singh and Sundar Singh, did not 
enter the house of Jhanda Singh at all as 
they stayed outside in order to keep guard. 

It is true that at a later stage in his 
deposition (which was recorded on various 
dates) he said that these two men went 
in and out during the progress of the 
dacoity, but there is no explanation why 
they should have done that if they were 
put on a guard which was very necessary 
and Barkat’s later explanation appears to 
me to be exceedingly lame. 

It should be remarked, however, that 
although Jhanda Singh stated in his first 
report that he was kept on under a guard 
in his own house until the daooits left 
the village he said in Court that he did 
not stay in his own house but was taken 
by the dacoits to the house of Gobind 
Ram as a hostage, the dacoits informing 
his family that if they made a noise Jhanda 
Singh would be killed at once. Neverthe¬ 
less, after taking this precaution in order 
to prevent the rest of the villagers from 
becoming acquainted with what was going 
on, the dacoits then allowed Jhanda Singh 
to escape and raise the alarm. That again 
does not appear to me to be a convincing 
story and the record contains absolutely 
no explanation of the discrepancy between 
this story and that made in the first report. 
Counsel for the appellants urge that it is a 
sheer invention designed with the object of 


getting over the difficulty regarding the abi¬ 
lity of Jhanda Singh to identify all the 
dacoits, and I have not been able to find any 
trace of the second story in the Police 
diaries, which contain no further statement 
by Jhanda Siugb. 

There is yet another difficulty created 
by the first report. If Jbanda Singh was 
afterwards able to identify all thirteen 
dacoits, of whom no less than six ate 
Musalman, how is it that at the time when 
he made that report he stated that with 
the exception of one man all the dacoits 
appeared to be Sikhs and how is it too that 
Gobind Ram knew of but one Musalman? 
Surely, if these witnesses saw the faces of 
the daooits well enough to be able to 
identify them months afterwards they must 
at least have known that there was more than 
one Musalman. 

Nevertheless the fact remains that all 
these witnesses and other witnesses from 
Tung either at the Naulakha thana or at 
the Central Jail, Lahore, picked out the 
various accused whom they identified from 
a very large number of other persons and 
that a* this stage of identification there 
was no possibility of fraud. Ihe reply 
of the defence is that all the accused 
were kept in Polioe custody fora long 
time after their arrest and that previous 
to the identification which took place before 
the European Officers the witnesses from 
Tung were given ample opportunities of 
examining the features of the accused at 
a Polioe post in Lahore, which is known as 
the Tibbi Guard and at other places. 

All the accused were in Police custody 
fer a considerable time before the parades 
took place. No doubt the inmates of the two 
houses say that they were given no op¬ 
portunity of previous examination of the 
accused whom they were expected to 
identify, but although allegations were cer¬ 
tainly made in the Court of the Magistrate 
that the Police were taking such step9 to 
ensure successful identification there is no 
statement by any responsible Police officer on 
this important point. 

On the other hand, it has been shown that 
on the 27th April 1916, Bhai Hukam Chand, 
Counsel for Sahai Singh, who up to that date 
bad not been arrested, put in a written peti¬ 
tion in which he stated that his client 
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wa? prepared to surrender to the Court 
at onoe. He requested, however, that Sahai 
Singh on surrender might not be handed over 
to the Police but might at once be placed 
among titty other persons for immediate 
identification by the prosecution witnesses. 

On this petition the Magistrate noted that 
as Sahai Singh was not already present he 
would pass orders on his arrival. 

Sahai Singh surrendered at the jail, where 
the trial was being held, the next day, the 
28th April. The Police at once asked the 
Magistrate to hand over Sahai Singh to thier 
obarge and this was at once allowed. No 
further order was passed on the petition put 
in by Counsel, and Sahai Singh was, as I have 
ascertained from the Superintendent, Central 
Jail, removed from the judicial lock-up on the 
29th and handed over to the Police. 

Bhai Hukam Chand has further stated 
before me that on the 2nd May he put in a 
petition in which he informed the Court 
that Sahai Singh was being exhibited to the 
prosecution witnesses at the City Police Sta¬ 
tion outside Delhi Gate. I have, however, been 
unable to find the original petition on the 
record any more than another similar petition 
said to have been put in on behalf of other 
accused of which one of the Counsel for the 
appellants holds a draft. 

In a case where so much depended on the 
reliability or otherwise of the identification of 
the various accused, it is surprising that the 
Magistrate did not seizeuponthe opportunity 
which he was thus offered. The trial was 
beiDg held in the Central Jail and it so 
happened that on the 28th April, the 
very date of Sahai Singh’s surrender, 
one of these identification parades was 
being there held. Bua Ditta, one of the 
convicts who has not appealed, was 
the man who was being paraded and he was 
identified by Jhanda Singh, his mother 
mat Har Kaur, Gobind Ram, and by Musam- 
mat Har Kaur, the aunt of Gobind Ram. 
Now if on this occasion careful steps had 
been taken by responsible officers to ensure 
that fcahai Singh should not be seen previ¬ 
ously by these four witnesses and if when 
he had been placed among a large number 
of other men all of the witnesses or even a few 
of them had been able to pick him out, we 
should, have been provided with proof of the 
most convincing kind that the first reports 


made were incorrect and that the dacoits had 
not concealed their faces so as to preclude' 
successful identification. If these witnesses- 
had succeeded as regards Sahai Singh it 
would have been easy to trust them as regards 
the other persons whom they identify. But the 
opportunity was lost, or rather, as Counsel 
for the appellants put it, it was deliberately 
avoided by the Police because they were unable 
to face the results of an identification parade 
for which no previous preparation bad been 
made. The Pablio Prosecutor explains the 
anxiety of the Police to get hold of Sahai 
Singh at once by saying that he was required 
for the purpose of furthering the investiga¬ 
tion. The trial had, however, already begun 
on the 16th March, and we are not told what 
further information the Police expected to 
obtain by keeping Sabai Singh in their own 
custody. They had already obtained the 
fullest possible statements from the two ap¬ 
provers and the Police diaries do not disclose 
what was afterwards done with Sahai Singh, 
No further information was elicited as the 
result of this remand. But granting that a 
remand was necessary, it is clear that Sahai 
Singh both could and should have been parad¬ 
ed at once. He was not returned to the 
judicial lock-up until May the 2nd. 

In examination of the Police diaries I have 
noticed that when the Police arrived in Mauia 
Tung, Musammat Har Kaur, the mother of 
Jhanua Singh, was the first person to be 
examined and that it is there recorded that 
she gave certain details concerning the appear¬ 
ance of some of the dacoits. She said it 
would appear that one of the dacoits was a 
Musalman of fair complexion and -that his 
hair appeared to be close cropped. She also 
described his clothes carefully. When, how¬ 
ever, her evidence was recorded in Court she 
was never asked which of the six Musalman 
accused was the man whom she had thus 

described. 

She also gave details regarding some of the 
Sikhs. Thus she said that one of them 
had a noticeably fair complexion, and that 
arother was tall and dark and hsd widely 
separated teeth. She mentioned that this 
n an had a cloth tied round his pugri, a state¬ 
ment which so far as it g< es corroborates 
the story of the mundasas as told in the first 
reports. Another Sikh, she said, was fair add 
of medipm height. The record contains 
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nothing to show that any of the accused 
correspond in their appearance with these 
descriptions and the witness was nut asked 
to state to which cf the accused, if any, she 
had referred. If the neoessary evidenoe had 
been taken as to the statement then made 
by Mnsammat Har Kaur and it had been 
shown that one of the Sikh accused was a 
tall dark man with widely separated teeth, 
we should have had a piece of evidence 
whioh might have been of great value, for 
it may well be that some of the dacoits 

exposed their faces through disarrangement 
of their mundasas. But it is very unlikely 
that all would have done so and it is notice¬ 
able that Musamm.it Har Kaur never pretend¬ 
ed at the time of the investigation to describe 

all of them. D .. 

So far as oan be seen from the 1 oliee 

diaries none of the other inmates of the two 

houses were asked during the course of the 

investigation for any details they might be 

able to give concerning any of the acoused 

whom they thought they might be able to 


identify. . . . 

The result is then that the record contains 

nothing more than statements that various 
witnesses identified such and such accused, 
first at the identification parades and then 
in Court, but if the identification parades 
were preceded by preparation this evidence 
is valueless. In view of what happened in 
the case of Sahai Singh and the great diffi¬ 
culties which arise out of the first reports, 

I am unable to feel any confidence that there 
was no suoh preparation. Accordingly I feel 
bound to reject as worthless the evidence of 
identification given by the Tung witnesses. 

In addition to the statements of the wit¬ 
nesses from Tung, there is another witness 
Iqbal Ali, P. W. No. 40, who has deposed 
that he saw some of the accused at the 
Badami Ragh Railway Station when they 
were waiting for a train to take them to 
Kala Shah Kaku, the station for lung. 
He noticed a man w! om he identifies as 

Narain Singh, (one of the convicts who has 
not appealed) sitting with what appeared to 
be an instrument for house breaking in front 
of him. He inquired what the instrument 
was, and was told in reply by Nara... Singh 
it was used for raising mill stones ibis 
explanation allayed his suspicions but he had 
seen other members of the gang sitting near 


Narain Singh and also saw them get into 
a carriage in the train whioh went off to Kala 
Shah Kaku. In this nay he was able to 
identify not only Narain Singh but also Bua 
Ditta, another convict who has not appealed, 
and of the appellants Ilarnam Singh and 
Sahai Singh as well as the two approvers. 

I have no doubt that Iqbal Ali did, as he 
says, see Narain Singh with his j-nuny and 
that he made inquiries about it. But he had 
no particular reason for closely scanning the 
faces of the companions of Narain Singh 
and from the statement of the approver, 
Bavkat, it would appear to be at least doubtful 
if begot the opportunity of seeing so many 
of them together Barkat has mentioned 
that the gang when waiting at the station 
took care not to sit in a body but separated 
themselves and also that they got into 
separate carriages. He also said that Iqbal 
Ali, after kicking Narain Singh’s jemmy 
and asking what it was, “passed 

on.” 

1 cannot hut think, therefore, that there is a 
great deal of exaggeration in the statement of 
Iqbal Ali 1 do not believe that he examined 
the companions of Narain Singh carefully 
even if he noticed them at all. In view of 
the impression which I have obtained 
regarding the other evidence of identification 
I should not feel prepared to place reliance 
on Iqbal Ali except perhaps as regards 
Narain Singh himself but Narain Singh is 
not one of the appellants and 1 do not think 
it at all likely that even if Iqbal Ali had 
seen the others casually on the 13th 
January he would have been able to 
identify so many of them in March and 

April. . , 

1 have already referred to the tact that 

according to the contents of the Police diaries 

the tracks of the dacoits were found outside 

the village and that no less than 41 

such tracks were covered in order to prevent 

their destruction. There is nevertheless no 

evidence concerning tracks on the record 

and the tracker Talia Muhammad was not 

produced. The Public Prosecutor explains 

that tracks had become obliterated long 

before the connection of any of the accused 

with the Tung d .coity was ascertained. In 

saying this he is probably quite correct but 

it seems to me, if 1 may make the suggestion, 

that it was not necessary to vyait for the 
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arrest of the accused. If all those tracks 
had been carefully photographed at once 
and the photographs so obtained compared 
with the tracks of the accused which 
might also have been taken and photographed 
at the time of the trial, I think it possible 
that some very valuable evidence might 
have been obtained. I am afraid that when 
dealing with up-to-date criminals it will 
become increasingly necessary to use up to- 
date methods of investigati in. In the 
present case as matters stand the tracks 
give no assistance. 

There is, then, no reliable corroboration 
as against Buta Singh, Budha Singh 
and Sahai Singh. 

The case of Harnam Singh and Sundar 
Singh stands on a different footing from 
that of the other appellants. 

We know fcr a certainty that there were 
Sikhs engaged in these dacoities and we 
oan be quite confident that the Musalman 
Chanoon would not be allowed to go off with 
a considerable quantity of the stolen property 
unaccompanied by some of the Sikhs. His 
story is that when he was arrested at 
Thether, he was carrying not only his own 
share of the booty but also that of Harnam 
Singh and Sundar Singh. It is much to his 
credit in this connection that he has not 
supported the Police story of the four 
bundles made to fit the four persons who were 
arrested at Thethar. Fatta and Bura, 
according to both approvers, had nothing to 
do with the daooity, but at the time of 
their arrest the Police did not know that. 
Hence apparently the four bundles, although 
Chanoon states that the property which he 
was carrying was still undivided. 

The story of Harnam Singh that he was 
not a member of Chanoon’s party and the 
alibi of Sundar Singh are both palpably 
false, just as the contention of both of these 
that they were accused out of enmity by 
the approvers bears no examination. 

Sundar Singh who absconded was fully 
identified before he escaped and I have no 
doubt that these two appellants were still 
travelling with Chanoon simply because 
their share in the property had not yet been 
divided. 

The case against these two men is, I 
Qonsider, stronger than that reported as 


Wazir Khan v. Emperor (1), both because the 
statements of the approvers are hardly open 
to any critioism and because the connection 
of Sundar Singh and Harnam Singh with 
Chanoon is . very strongly indicative of 
fellowship in crime. 

I acquit Buta Singh, Budha Singh and 
Sahai Singh, because as regards them* 
there is no corroboration, though I do it 
reluctantly as I think it very probable indeed 
that they joined in the two. dacoities. I 
maintain the oonviotions of Harnam Singh 
and Sundar Sihgh, and as there is no ground 
for interference in their sentences, I dismiss 
their appeals, 

Cr. A. No. 987 ok 1916. 

Leslie Jones, J.— {April 19 th, 1917).— 
For reasons recorded in my judgment in 
Criminal Appeal No. 899 of 1916, I accept 
this appeal so far as to acquit the appellants 
Sahai Singh and Buta Singh and dismiss it 
as regards Harnam Sing, appellant, maintain¬ 
ing his conviction and sentence. 

Appeals of Buta Singh , Budha Singh 

and Sahai Singh accepted . 

(1) 5 P. R. 1902 Cr. ; 57 P. L. R. 1902. 


PATNA HIGH COURT. 

Criminal Revision No. 233 of 19 7. 

July 3, 1917. 

Present: —Mr. Justice Chapman. 

GHASI RAM and another — 
Petitioners 
versus 

AMRIT MAL and another— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 145, 
object and scope of—Dispute as to management of pro¬ 
perty — Magistrate, jurisdiction of. 

The object of section 145 of the Criminal Pro¬ 
cedure Code is limited strictly to the prevention of 
violent self-help even by a true owner. The pro¬ 
visions of the section belong to the criminal and not 
to the civil law and should not be resorted to unless 
there is in fact a real apprehension of occurrence of 
offences against public order, [p. 827, col. 2; p. 828, 
col. 1.] 

Under section 145, Criminal Procedure Code, the 
question in each case will be, first, whether the dis¬ 
pute is a dispute concerning land or water or the 
boundaries thereof, w ithin the meaning of the section, 
and secondly , whether the acts found to have been 
exercised are such as to justify a finding of posses¬ 
sion. The mere fact that the word management is 
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used to describe the acts of possession which each 
party claims to have exorcised would not exclude the 
Jurtediction of the Magistrate, [p. 827, col. 2.J 
-- Criminal revision from an order of the 
Magistrate, Behar, dated the 16th April 1917. 

Sayed Hassan Imam (with him Mr. Abani 
Bhusan Mukerji), for the Petitioners. 

Mr. Manuk (with him Messrs. Haran Chandra 
Mitra and Bankim Chandra Bey, for the 
Opposite Party. 

JUDGMENT.—This is an application tor 
the revision of an order under section 145 
of the Code of Criminal Procedure declar¬ 
ing that whatever acts of management in 
the shape of repairs, etc., are exercised in 
regard to certain Jain temples on the chain 
of hills at Rajgir are exercised by one Amrit 
Mai on behalf of the Sweetambari Jains 
whose head quarters are in Calcutta, and pro¬ 
hibiting the second party, namely, one Ghasi 
Ram and another who represent the Digarn- 
bari Jains, whose head-quarters are in Bombay, 
from interfering in the acts of management 
af Amrit Mai until they get an order from a 
Court adjudging them to be entitled to 

The first ground taken before me is that the 
Magistrate is not competent to interfere under 
seotion 145 where the question is only one 
of management ar.d the following reported 

cases are relied upon: 

Tarujan Bihee v. Asamuddi Bepan U), 

Empress v. 0 (inpat Kalmar (-'), Nritta 
Copal Singh v. Cliandi Churan Singh (A), 
Manik Chandra Chakravarti v. Preo Bath Knar 
(4) and Akaloo Chandra Vas v. Mohesh 

Lai (5). , 

On behalf of the opposite party on the 
other hand in support of the Magistrates 
jurisdiction the following cases are relied 
upon ■.—Sri Mohan Thakur v Karsing Moham 
Thakur (6), Bhaskari Kasavarayudu v. Bhas- 
karam Chalapatirayudu (7), Bam Saran 

Pattak v. Raghu Kandan Gir (8). 


(1) 4C. W. N. 426. 

(2) 4 C. W. N. 779. 

13 ) IOC. W. N. 1088;4Cr.L. J.215. 

( 4 ) 17 Tnd. Cas. 533; 17 C. W. 5. 20u ; 13 Cr. L. J. 

78 (6^4 ?ud L Cas 39 696; 30 C. 986; 11 Cr. L. J^2S 

(6) 27 C. 259; 4 C. W . N. 420; 14 Ind. Dec. (n. s.) 

17 (7) 31 M. 318; 18 M. L. J. 343; 8 Cr. L. J. 205; 4 M. 

L '. ( 8)9°}nU. Cas. 6; 38 C. 387; 13 C. L. J. 445; 16 C. 
W. K. 574; 12 Cr. L. J. 3. 


It is not possible to lay down any general 
rule on this subject. The question in 
each case will be, firsty whether the dispute 
is a dispute concerning land or water or the 
boundaries thereof within the meaning of 
the section, and secondly t whether the acts 
found to have been exercised are such as to 
justify a finding of possession. The mere 
fact that the word management is used to 
describe the aots of possession which each 
party claims to have exercised would not 
exclude the jurisdiction of the Magistrate. 
In the present case the dispute originated in 

the following manner. 

Amrit Mai, as manager on behalf of the 
Sweetambari Jains, began to collect bricks 
for the purposes of erecting a small rest 
house on the open platform of one of the 
Jain temples in the hills. The Digambari 
Jains, led by Ghasi Ram, then also began 
to collect bricks and contested the right of 
the Sweetambari Jains to make the erec¬ 
tions they desired to make. There thus 
arose an apprehension of a breach of the 
peace, and in the case which ensued it be¬ 
came apparent that the quarrel really covered 
the entire rights of management over the Jain 
temples in the hills. 

From these facts the first point which 
is apparent is, that it is not a dispute be¬ 
tween rival managers; that is to say, it is 
not a dispute between two persons each of 
whom claims to manage on behalf of the 
same party or on behalf of one or more of 
the joint owners. The dispute is between 
Amrit Mai representing the Sweetambari 
Jains 'and Ghasi Ram representing the 
Digambari Jains. 

It is contended that in disposing of the 
case the Magistrate has contravened the 
rule contained in sub-section 4 of section 
145 which says that the dispute must be 
determined without reference to the merits 
of the claim of any of the parties to a right 
to possess the subject of dispute. These 
words appear to have been inserted in the 
section to fortify a Magistrate against a tempt¬ 
ation to which he would naturally be in¬ 
clined to yield in a case in which it ap¬ 
peared to him that the true owner had 
been dispossessed. The Magistrate is re¬ 
minded that the object of the section is 
limited strictly to the prevention of violent 
self-help even by a tiue owner. But in a 
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case in which there is no indication that the 
Magistrate’s decision has been influenced by 
any sympathy with the true owner, I would 
not be disposed to interfere. The Magis¬ 
trate in the present case has written a very 
full and able judgment, going back an in¬ 
definite period of time prior to 1902 when 
the Sweetambari Jains were declared to be 
in possession of the village temples. No 
donbfc a possessory action is likely to lose 
some of its possessory characteristics if the 
parties are suffered to rely on ancient facts; 
see Pollock ar d Maitland on the History of 
English Law, Volume II, page 52. 

The question whether there was in fact an 
apprehension of a breach of the peace in the 
present case was not raided before me, and 
no doubt there was an allegation made in 
the petition filed on behalf of the Sweet¬ 
ambari Jains that such an apprehension 
existed. At the same time though the exist¬ 
ence of any ground, however slight, would 
exclude the jurisdiction of this Court to inter¬ 
fere, I think it desirable to remind the 
Magistrate that the provisions of section 
145 belong to the criminal, not to the civil, 
law and should not he resorted to unless 
there is in fact a real apprehension of the 
occurrence of offences against public order. 
In Bihar there was at on ^ time a tendency to 
resort to this procedure merely ass mai.oeuvre 
in anticipation of civil litigation and in 
order to obtain for the purposes of that 
litigation the position of defendant, and thus 
lay the burden of proof on the other side. 
In Bengal the provisions of section 9 of the 
Specific Relief Act are more often applied. 
In Bihar that section is either not so well 
known or else it is not resorted to, because 
in order to bring a suit under that section 
it is necessary to allege that you have in 
fact been dispossessed, and there is a natural 
reluctance to admit any sort of disposses¬ 
sion as any such admission would endanger 
the loss of the position of defendant for 
which the mameuvre is intended. It might 
be worth considering whether, in order to 
relieve Executive Officers from the burden 
of cases under section 145, the provisions 
of section 9 of the Specific Relief Act might 
not be amended so as to enable a plaintiff 
to succeed upon an allegation that his pos¬ 
session had been threatened or disturbed 
without going to the length of admitting 


that he bad been entirely dispossessed. It 
may be, however, that the completion and 
revision of the Record of Rights has already 
relieved Execntiv? Officers of applications 
under section 145 and that no other remedy 
is required. 

It is, how«ver, when I come to the find^ 
ings of fact that I feel constrained to inter¬ 
fere The Magistrate finds in regard to 
the hill temples and they are the real sub¬ 
ject of dispute— 

(L) that none of them had b<en recently 
repaired and that nothing had been done but 
whitewashing; 

(2) that both the Digambaris and the 
Sweetambaris exercised unrestricted worship; 
and 

(s) that the pathway on the hills was 
made when both sides were joint and that 
the removal of obstructions to the pathway 
is now done by both. 

On these findings there was no basis 
for a finding of separate possession or for a 
final order under section 145. The order is 
set aside 

I trust that the parties will be able to 
settle their differences and that the investi¬ 
gations of the Magistrate will assist them in 
attaining a result so desiiable in the interests 
of both. 

Application accepted. 


MADRAS HIGH COURT. 

Criminal Revision Cass No. A 3 of 1917. 

C*.ss Referred No. 6 of 1917. 

May 2, 1917. 

Present: —Mr. Justice Ahdur Rahim and 

Mr. Justice Napier. 

In re MONGALU AORODHONO HATHl 

Accused 

Criminal Procedure Code (Act I’ of 1*^98), 238-- 

Penal Code (Act XLV of I860), 147,323,448- 

Rioting —Acquittal—Conviction for criminal trespass 
and hurt , legality of. 

An Appel Into Magistrate cannot, when once he 
accpiits persons charged with rioting and being 
members of an unlawful assembly of that offence, 
convict them of the minor offences of house trespass 
and hurt under sections 448 and 323 of the India n 
Penal Code. [p. 829, cols. 1 & 2.] 
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In re KONGAUJ AORODHONO HATHI. 

Eli)vo 11 persons were charged with rioting ami 
being members of an unlawful assembly before a 
second class Magistrate. They were convicted ot 
offences uuder section 147 of the Indian Penal Code. 

On appeal the Appellate Magistrate acquitted seven 
of them and convicted the remaining four of offences 
under sections 448 and 323 of the Indian Penal 

Code: . , . . , 

Held, that the conviction was illegal and must >e 

set aside, [p •’WO, **°k ’-j , ,» n 

Q w en v. SMamut Mi, 23 W. K. Cr.WD annth 

Maudal v. K*peror, 31 C. 32?, 5 Or. L. J. 421, 

followed. 

Case referred for the orders of the High 
Court under section 438, Criminal Procedure 
Code, by the Sessions Judge of Gan jam 
at Berhampur, in his letter No. 403, dated 

the 20th January 1917. 

Mr. P. Zi\ Kara ya naswamy Iytr % for the 
Public Prosecutor on behalf of the Crown. 

JUDGMENT. 

Abdur Rahim, J. -The accused were tried 
on a charge under section 147 of the 
Indian Penal Code for being ‘ members of 
an unlawful assembly and having in pro- 

secution of the common object of such asserab >, 

viz , to enforce a right or supposed 

right to the barber’s land in Sorobogodo 
Pubodo in Pattupur committed the offence 
of rioting at Pattupur ” and were convicted 
of that offence by the Sub Magistrate. On 
appeal the Appellate Magistrate held that 
the charge under section 147 could not be 
sustained as he was unable to find that 
more than four persons were concerned m 
the occurrence but found the accused guilt} 
of offences under sections 417 and 323 
instead of the offence of rioting as found 
by the Trial Magistrate, and reduced the 
sentence from three months’to one month s 
rigorous imprisonment in the case of each 
accused. The learned Sessions Judge has 
referred the case to us for revision being 
of opinion that the Appellate Magistrate 
had no power to convict the accused under 
sections 447 and 323, offences with which 
they were not charged and for which they 
were never tried. I may mention that 

no appeal has been preferred by the Govern¬ 
ment against the acquittal of the accused 

with respect to the charge of rioting. 

The point for consideration arises whether 
the convictions under sections 447 and 32 3 
of the Indian Penal Code by an Appellate 

Court can be sustained by virtue of section 

of the Code of Criminal Procedure, 


1 am of opinion that they cannot. 1 he 
common object of rioting as charged in the 
case was neither criminal trespass nor hurt 
nor any of the latter offences, a necessary 
ingredient of an offence under section 147 
of the Indian Penal Code, so that it could 
not be said that the accused were charged 
with an offence “ consisting of several 
particulars, a combination of some only of 
which constitutes a complete minor offence 
or that being so charged, facts have been 
proved which reduce it to a minor offence. 
The illustrations to section 238 show the 
class of cases comprehended by that section, 
and to convict the accused under sections 
447 and 323 of the Indian Penal Code 
in this case would be to convict them of 
charges which they were never called upon to 
meet. The case of (Jueen v. Salanuit All (1) 
is authority for the proposition that a man 
charged with rioting cannot be convicted 
of house trespass. Similarly in Dasaiath 
Mntuhrl v. Emperor (2) it was ruled 
that when certain accused persons were 
charged under sections 304 and 325 of the 
Indian Penal Code read with section 147 
of the Indian Penal Code, that is, with 
offences of culpable homicide and grievous 
hurt as being members of an unlawful 
assembly in the prosecution of a common 
object of which those offences were com¬ 
mitted, and the offence of unlawful assembly 
was not proved, they could not be convicted 
of an offence under section 323 of the 
Indian Penal Code with which they were 

not charged. 

The conviction and sentence under sections 
1 47 and 323 of the Indian Penal Code 
must, therefore, he set aside. 1 here is, how¬ 
ever, evidence which, if believed, would 
suppoit these charges against the accused 
if they were properly tried. This order 
will not, therefore, prevent the Magistrate 
taking cognizance of a complaint or charge 

under sections 447 and 323 of the Indian 
Penal Code 

Napier, J.— This case arises out of a 
disturbance that took place in a barber’s 
main land in Pattupur village on the 27th 
June 1916. It arose out of a dispute as 
to the ownership of the land. I he Karji 
reported to the Police that two parties 

(1) 23 W 11. O. VJ. 

(2) 34 <\ *2'; R (Jr \j. J 42 it 
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had ' gone to the land intending to fight 
there. Undoubtedly, the fight took place. 
Eleven persons who are charged in the 
present case were arrested by the Police 
on the spot and the persons belonging to 
the other party who are charged in the 
counter-case were likewise arrested at the 
same time. Thirteen sticks and two khodnas 
were seized from the accused party at the 
time. Seven persons received injuries and 
were sent to the medical officer one of the 
person so injured receiving twenty contused 
wounds and abrasions Both parties were 
charged and convicted of rioting by the 
second Class Magistrate of Aska town in 
Calendar Cases Nos. 47 and 48 of 1916. On 
appeal before the Deputy Magistrate, the 
accused in C. C. No. 48 of 1916 were acquitted 
on the ground that they exercised the right 
of self-defence, the Appellate Court being 
of opinion that the land was in their 
possession and the Magistrate obviously 
thinking that this finding was sufficient to 
dispose of the charge against them. Whether 
that view is correct or not, need not be 
considered here as there is no appeal by 
Government before us. With regard to the 
accused in Calendar Case No. 47 of 1916 the 
Magistrate, without giving any reasons for 
disbelieving the evidence of the Police Officer 
who says he arrested them on the 
spot, states that it is hard to say 
whether the accused other than Nos. 
1 , 2, 10 and 11 were really present 
or took any part in the affair, and so only 
convicts accused Nos. 1, 2, 10 and 11 who 
received injuries. He accordingly altered 
the conviction from one under section 147, 
Indian Penal Code, to one under sections 447 
and 323, Indian Penal Code. 

The Sessions Judge has now referred the 
oase on the ground that the accused were 
not charged under those sections, and they 
having been acquitted of rioting, he is of 
opinion that the conviction should be set 
aside. There is, undoubtedly, authority for 
this position. But speaking for myself, I am 
not quite satisfied that the case does not fall 
within section 238, Criminal Procedure Code 
and that hurt is not a minor offence, the 
hurt being clearly proved in this case. As 
my learned brother takes a different view 
following the authorities, I will not 
press my doubts and I agree with my 


learned brother in the order proposed by 
him under which the matter can be farther 
enquired into if thought necessary. 

Petition allowed• conviction set aside .' 

V.R.P. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 83-B of 1917. 

June 1, 1917. 

Present: —Mr. Justice Parlett. 

GORIE SANKER —Applicant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1S60), **. 97, 99 (4)— 
Private defence , right of, extent of — Hurt, infliction 
of. 

If two persons invade another’s house in.anger, the 
occupier is entitled forthwith to eject them and 
to use reasonable force for the purpose. He is not 
bound to leave them in his house and go off and 
complain to the authorities. His right of private 
defence extends to the causing of any harm other 
than death, subject to the restriction in section 99 
of the Penal Code, which provides that only such 
harm should be inflicted as is necessary for the pur¬ 
pose of defence. [p. 831, col. 1.] 'T»- 

Review of the order of the Seootld ;A>ddi- 
tional Magistrate, Rangoon, dated -the 6th 
February 1917, passed in Criminal Trial No. 

1631 of 1916. - . 

• • . 

Mr. Vakharia , for the Applicant. 

ORDER.- The Magistrate has entirely 
disbelieved the complainant and his witnesses 
who say that the accused struck him three 
times with a stick in the street without 
provocation. He has held on the evidence 
that complainant and his father, Sheikh 
Sultan, entered accused’s house; the door 
was shut and there was a struggle inside 
between * coused and complainant in the 
course of which accused struck him on the 
head and on the shoulder, causing injuries 
amounting to simple hurt: apparently they 
might have been caused by a stick. * The 
Magistrate appears to have held that com¬ 
plainant and his father took no weapon into 
the house. 

He held that there was house trespass 
on the part of complainant and his son, 
but that accused had no right of private 
defence at all; just because he had time 
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to have recourse to the protection of the 
public authorities, and secondly , because he 
was under no reasonable apprehension of 
death or grievous hurt. For the first 
point he relies upon accused’s own 
statement. Neither there nor elsewhere 
in the record I find any justification 
for this view, nor was any pointed out to 
me in the arguments. It appears to me 
quite obvious that if two persons invade 
another one’s house, a3 it has been found 
that complainant and \ is father did here, 
the occupier is entitled forthwith to eject 
them and to use reasonable force for the 
purpose. It is idle to suggest that he 
should leave them in his house and go off 
and complain to the authorities: moreover, 
in the present case it is extremely doubt¬ 
ful if accused could have got out of the 
house sooner than he did. As to the second 
point it is true that accused’s right of 
private defence did not extend to the length 
allowed by section 103, Indian Penal Code, 
namely, to the causing of death or of any 
other harm to the trespassers; but it did ex¬ 
tend under section 104, Indian Penal Code, 
to the causing of any harm other than 
death, subject to the restriction in section 
99 that it was limited to the indicting of 
only such harm as was necessary for the 
purpose of defence. Here we have two men 
invading another’s house, clearly in anger. 
A struggle ensues, in which he indicted two 
simple injuries upon one of the trespassers. 
It appears to me that upon the findings 
of the Magistrate accused was acting within 
his right of private defence and was entitled 
to an acquittal. The conviction and sentence 
are reversed; accused is acquitted and the 

fine will be refunded to him. 

Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 232 of 1917. 

June 27, 1917. 

Present:— Mr. Justice Chapman. 
MUSAN RAI — Petitioner 

versus 

BIRICH ROY AND OTHERS— 
Respondents. 

Criminal Procedure Code (Act V of 1898^, s. 439— 


Concurrent rcvisional jurisdiction of High Court and 
Sessions Judge — Practice. 

If a remedy which is asked for in the High Court 
can also be obtained from the Sessions Judge, the 
High Court will decline to exercise jurisdiction unless . 
there be special reasons to the contrary, and will rele¬ 
gate the party seeking relief to the lower Court, [p. 
832, col. 1.] 

Such is the established practice of the High Courts 
of Calcutta, Allahabad and Bombay, and should not 
ordinarily be departed from. [p. 831, col. 2; p. 832, 
col. 1.] 

Criminal Revision against the order of 
dismissal of complaint under section 203, 
Criminal Procedure Code, dated 24th April 
1917, passed by the Sudder Sub-Divisional 
Officer, Arrah. 

FACTS appear from the judgment. 

Mr. Shweshwar Dayal , for the Respondent, 
took a preliminary objection that the appli¬ 
cation was not maintainable as it ought to 
have been in the first instance made before 
the Sessions Judge and he relied upon the 
following rulings: Queen- Empress v. Reolak 
(1). Bhuyau Abdus Sobhan Khan , In re (2), 
fShafaqat Ullah v. WaJi Ahmad Khan (3), 
U allay v. Bakar Husain (4) and Queen- 
Empress v. C hag an Day a ram (5). 

Messrs. Krishna Sahay and Nirsu A arayan 
Sing't , for the Petitioner, submitted that 
when the rule had been granted, it ought 
not to be thrown out on a technical ground. 

LCeapman, J.—It is not a purely technical 
ground, It is a matter of great convenience. 
Did the Judges granting the Rule know that 
you had not moved the Sessions Judge and 
did they knowinglygive you a Rule?] 

This fact was not mentioned to them. In 
fact it did not strike any body. 

JUDGMENT.—This is anapplication made 
to this Court under section 439 of the 
Code of Criminal Procedure in the matter 
of the dismissal of a complaint under section 
203 of that Code by a Magistrate. It is 
conceded that the remedy which is asked 
for from this Court could also have been 
obtained from the Sessions Judge. Now 
it is the established practice of the High 
Courts of Calcutta, Allahabad and Bom¬ 
bay to decline to exercise the jurisdio- 

(\) 14 C. 887; 7 Ind. Dec. (n. s.) 585. 

(2) 2 lnd. Cas. 846; 13 O. W. N. 753; 36 C. 643; 10 

Cr. U. J. 190. 

(3) 30 A. 116; A. W. N. (1908) 25; 3 M. L. T. 124 
7 Cr. L. J. 48. 

(4 28 A. 268; A. W. N. (1905) 279; 3 Cr. L. J. 
o3 

(5) 14 B. 331 ai p. 342; 7 lnd. Dec. (n. s.) 681. 



INDIAN CASKS 


£32 

GOUIvI SANKKR V. SHEIK SDLTAN. 

tion of this Court in cases iu which the 
relief asked for can be given by a lower 
Court, that is to say the practice is one 
which is ordinarily followed unless there 
are special reasons for a departure from it. 
There are no special reasons in the present 
case. It is, however, contended that inasmuch 
as upon the first hearing of this applica¬ 
tion it was directed that notices should 
issue to the opposite party and that 
the record should be sent for, the rule of 
practice should be departed from and that 
I should dispose of the application. I do 
not think that that should be done. If it 
had been said that the omission to move 
the Sessions Judge had been mentioned to 
the learned Judges who directed that notices 
should issue, then I should consider myself 
bound by the exercise of their discretion and 
proceed to dispose of the application. The 
omission to move the Session? Judge was not 
mentioned to the Judges in this particular 
case and there is, therefore, nothing to justify 
me in saying that they exercised their 
discretion in the matter. Ill these circumstances, 
I am of opinion that the rule of practice 
should be followed and that this application 
should be dismissed. It i=>, of course, open 
to the petitioner to move the Sessions 
Judge for a re*hearing of his complaints. 

1 Application dismissed. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 85-B of 1917. 

June 1, 1917. 

Present: —Mr. Justice Parlett. 
GORIE SANRER— Complainant— 

Appplicant 


versus 

Sheik SULTAN and another— Accord— 

Respondents 

Penal Code (Act X L V <>J I860.;, »•. 90, Ti—l^ icate 

defence, rialit <>J, crtcnt of . . 

Au act don.' in exercise ot the right ot private 
defence is not an offence (section 97 of the Penal 
Cede) and does not, therefore, give rise to any right 
of private defence in return. 

Revision against the order of the Second 
Addition! 1 Magistrate, Rangoon, dated the 
9th February 1917, passed in Summary 
Trial No. 1615 of 1916. 



Mr. Vakharia , for the Applicant. 

Mr. Bagram , for the Respondents. 

ORDER. — In this case Sheikh Soltan and 
his son Sheikh Ahmed have been convicted 
of house trespass and sentenced to imprison¬ 
ment for what amounted to a few minutes. 
The complainant applies for an enhancement 
of sentence, and the accused have shown 
cause. The Magistrate has found that the 
accused entered the house to remonstrate 
with complainant over some damage done 
by his child and remained there with intent 
to annoy the complainant. A fight ensued 
but the Magistrate thought the accused’s 
share in it was probably excused by the 
right of private defence, and as complain¬ 
ant caused simple hurt to Sheikh Ahmed he 
considered no further punishment of either 
accused was called for. 

Now there is only a right of private de¬ 
fence at all against acts which are offencas 
(section 97, Indian Penal Code). I have 
already held upon the findings in the crimi¬ 
nal case of Gorie Banker v. Emperor (1) that 
the assault upon Sheikh Ahmed was excused 
by the right of private defence, that is to 
say, that assault was not an offence, section 
96, Indian Penal Code, consequently it could 
give rise to no right of private defence on 
the part of the accused. 1 am by no means 
satisfied that accused’s intentions and actions 
when they entered the house were at all as 
specific as the Magistrate thought, and I 
consider his grounds for practically passing 
no sentence at all are not sound. I enhance 
the sentence upon each accused by the addi¬ 
tion of a fine of Rs. 10 or in default one 
month’s rigorous imprisonment, the fines if 
realised to be paid as compensation to Gauri 
Shanker. 

Sentence enhanced . 

(1) 41 hid. Gas. 830. 
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CALCUTTA HIGH COURT. 
Appeals prom Appellate Decrees Nos. 3275 

op 1915 and 482 op 1916. 

May 25, 1917 

Present :—Mr. Justice Fletcher and 
Mr. Justice Newbould. 

SARAT CHANDRA ROY —Plaintiff— 

Appellant 

versus 

In S. A. No. 3275 of 19! 5 

ABBAS ALI MONDAL— Defendant — 

Respondent. 

In S. A. No. 482 of 1916 

ABDUL GANI MONO A L — Defendant— 

Respondent. 

Landlord and tenant—Construction of document — 
Rent payable partly in cash and partly in kind — 
Tenant's liability on failure to pay rent in kind —Pcs 
judicata. 

Where a patta was granted fixing Rs. 6 as the 
annual casli rent and 5, arts of paddy, the price 
of which was Its. 11-S-0, as the paddy rent, in all 
Rs. 17-8 -0, and the lease provided that upon the lessee 
keeping the boundaries of the land intact and paying 
cash rent in equal instalments as mentioned therein 
and delivering the paddy rent every year in tin* 
month of Magh, he, his sons, grandsons and heirs 
should continue to enjoy and possess the land in 
quiet happiness: 

Held , that the tenant had not the option under 
the terms of the patta either to deliver the paddy 
or to pay the amount mentioned therein as its 
price but that in default of delivering the paddy he 
was liable to pay its market price, [p. 835, col. 2 J 

Cases like tin's turn on the words used in the lease, 
and there is no universal rule that if paddy is not 
delivered the tenant has the right to pay the amount 
mentioned for the paddy, [p. 831, col. •.] 

The fact that in a former suit between the parties 
the amount mentioned in the patta was taken as the 
basis of the amount of the rent payable in kind, 
cannot operate as res judicata in the subsequent 
suit, [p 834, col. 2; p 835, col l.J 

Appeals against the decrees of the 
District Judge, 24 Perganahs, dated the 
2lst September 1915, affirming those of the 
Munsif, 1st Court, Birasat, dated the 11th 
September 1914 and 24th October 1914, 
respectively. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Atnarendra hath Lose, for the 
Appellant These two appeals arise out of 
two suits brought by the plaintiff-appellant 
for the recovery of arrears of rent from 
the defendant-tenants. In the patta it was 
stipulated that the rent payable was to be 
paid partly in cash and partly in kini. 
Tnere is no default clause in the pitta or 
kibuliyat, The questiuu fur decision is what 

53 


is the rate at which the price of the 
paddy is to be calculated. My submission 
is that the price of the paddy should be 
calculated at the rate of the market price 
of the paddy at the time of the institution 
of the suit for rent. See Baneswar Mukherji 
v. Umesh Chandra Chakrabarti (1) and 
Basiruidin Baiddy v. Hari Mohan Qhosi (2). 

Maulvi A. K . Fuzlul Iluq , for the Respond¬ 
ent:—The question as to what amount 
should be paid by the tenants as the price 
of the paddy depends upon the wording 
of the lease. The lease provides that if 
the tenants do not deliver the rice they 
would pay only Rs. 11-8-0 to the landlord. 
The contention on behalf of the appellant 
that the value of the rice is to be calcu¬ 
lated at its market price at the time of 
the institution of the suit has no foundation. 
The lease provides that so much amount 
is to be paid if the rice is not delivered. 
The landlord cannot claim anything more 
than that, if that were not so, why was 
the amount of Rs. 11-8-0 specifically stated in 
the lease? 

JUDGMENT. 

Flstcjer, J. —These two appeals are 
preferred by the plaintiff against a judg¬ 
ment of the learned District Judge of the 
24-Perganahs, dated the 21st Sep¬ 
tember 1915, affirming the decisions of 
the Munsif of Barasat. The suits out of 
whhh the present appeals arise were 
brought for rent under the terms of two 
leases, and the only question that arises in 
these appeals is with reference to the portion 
of the rent that was reserved to bs paid 
in kind. The kabuliyats * although in similar 


*\laurasi Mukarari Patta IN S. A. 482 ok 1916. 

In favour of Sri Han if Marnlal, father late Taibulla 
Mamlal of (Liakhali, Thana Baraset, by caste Musal- 
man, occupation cultivation. 

Executed by Sri Sarat Chandra Roy, father late 
Iswar Chandra Roy of Chandigarh, Thana Baraset, 
by caste Brahmin, occupation sei vice, etc. 

For the l biyha 9 cottas and 1 chittak of land 
which lias been in your jote and possession from 
before and which is the half of the 2 biyhas IS 
mttas and 2 chittaks of land described in the follow¬ 
ing schedule in five plots and which is situated in 
Mouza Kadamb.igachi under the Baraset Sub-registry 
and Thana in the district of 24 Pergannas, and which 
belongs to my purchased maurasi mukarari ganti 

(1) 7 Ind. Cas. 875; 37 C. 620. 

(2) 3J In l. Cus. 729. 
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terms, were not in identical terms. The 
6rst lease stated that the patta was granted 
fixing “ Rs. 6 as the annual cash rent 
and 5| arts of paddy whose price was 
Rs. 11-8*0 as paddy rent; in all Rs. 17-8*0. 
Then the lease provided that, upon the lessee 
keeping the boundaries of the land intact 
and paying cash rent in equal instalments 

as mentioned therein and delivering the 

• • 

jjaddy rent every year in the month of 
Magh , he, his sons, grandsons and heirs 
should continue to enjoy and possess the 
land in quiet happiness. Nothing was said 
in that lease as to the lessee having a 
right to pay an amount of cash in lieu 
of the paddy rent. Each of these cases 
turns on the words used in the lease. There 
is no universal rule that, if rice is not 
delivered, the tenant has the right to pay 
the amor lit mentioned for the paddy. It 
must depend on the words used in the 
lease and, in the first of these two cases 
the words “ whose price is ” mean ‘ the 
present price of which is.” There is nothing 
in tl e wording of this patta which would 
entitle the tenant to hand over to the land- 


jama , I grant you maurasi mukarari patta fixing 
Rs. 2-12-0 as the annual cash rent and 1 J , ari of 
paddy, whose price according to the present market 
rate is Its. 2-8-0, as the annual paddy rent, in all 
Rs. 5-4-0 as the total rent; and taking Rs 5 as the 
selami. By keeping the boundary of the land 
intact as before, paying the cash rent in equal 
instalments every year in the months of Bhadra and 
Pous and delivering the paddy rent in one instal¬ 
ment in the month of Magh measuring the same 
in 5 seers doan and reaching the same at my 
house at your own cost and taking receipts for 
the cash rent and paddy rent, you, your sons, grand¬ 
sons and heirs continue to enjoy and possess the 
same by living there, or by making gardens or 
digging tanks, by planting trees or by cutting 
down trees, by erecting buildings or by making 
bricks or reaping any crops that you like, being 
possessed of the right to sell or make a gift of 
the same. No abatement or increment of the 
fixed rent will ever be allowed. Plea of payment 
without receipt will never be allowed. On failure to 
pay any instalment of the rent you will have to pay 
interest at the rate of lialf-anna per rupee per 
month. In addition you will pay all taxes that 
are now imposed or will in future be imposed by 
Government. In these terms I grant you maurasi 
mukarari patta. Dated 15th Kartick 1305, 31st October 

1898. 

Maurasi Mukarari Patta in S. A. No. 3275 of 1915. 

(To) Sri Sonaulla Mandal, father late Juki Mandal 
of Goakhali, Thana Baraset, by caste Musalman, 
occupation cultivation and land-holding. 


titiv 

lord the sum of Rs. 11-8-0 in lieu of the rice. 
I think the present case is exactly on all fours 
with the case of Baveswar Mukherji v. Vmesh 
Chandra Chakrabarti (1). In the other 
oases cited by Mr. Fuzlul Haq in support 
of his argument reported in the Calcutta 
Weekly Notes, the terms' of the leases are 
not given in the reports and it is quite 
clear that the Court arrived at the con¬ 
clusion in those oases that the tenants had 
an absolute right under the terms of the 
leases either to deliver the rice or to pay 
to the landlords the sums of money mentioned 
in the kabuliyats . In the present cases, I 
do not think the tenant had any such right. 

The second case is a stronger case, because 
it states that the present market price of 
the paddy payable is Rs. 2-8-0. That 
obviously was not put in for fixing the 
rate that the tenant had the right to pay 
in default of handing over the rice. In 
this second case, another point has been 
urged that, in a former suit, the amount 
mentioned in the patta was taken as the 
basis of the amount of rent payable in 

; if ■ 


Executed by Sri Sarat Chandra Roy, father late 
Iswar Chandra Roy of Chandigarh, Thana Baraset, 
by caste Brahmin , occupation seivice, etc. 

For 6i bighas of land described by boundaries 
in the following schedule and situated in the 
village Kadambagachi under Baraset Sub-registry 
and Thana in the district of 24-Pergannas and 
within my purchased maurasi mukarari ganti jama, 
I am granting you maurasi mukarari patta fixing 
Rs. 6 as the annual cash rent and art's 

of paddy, whose price is Rs. 11-8-0, as the paddy 
rent, in all Rs. 17-8-0 as the rent and taking Rs. 5 
as the selami. Keeping the boundary of the land 
intact as before, paying the cash rent in equal 
instalments every year in the months of Bhadra 
and Pous and delivering the paddy rent every 
year in the month of Magh in one instalment 
measuring it in 5 seers doan and reaching it at 
your own cost and taking receipts, you, your sons, 
grandsons and heirs continue to enjoy and possess 
the said land in great happiness by living there 
or making gardens, digging tanks, planting trees or 
cutting down trees, making bricks or erecting 
buildings or reaping any crops that you like. No 
abatement or increment in the fixed land or rent 
will ever be recognized. Plea of payment without 
receipt will not be recognized. On failure to pay 
any instalment you will have to pay interest at 
the rate of half-anna per month per rupee. You 
will also pay in addition all taxes which are now 
imposed or in future will be imposed. Let it 
be further stated that this land has been in your 
jote and possession from before. In these terms I 
grant this maurasi makarari patta. Dated 15th Km tick 
1305, 31st October 1898. 
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kind. That clearly is not a case of res 
judicata and not conclusive in this suit. 
The second point is that the Munsif thinks 
that the present price of rice is not greater 
than the amount mentioned in the patta 
as the value of the paddy payable and 
that, therefore, the amount due must be 
sufficient to meet the landlord s claim. But 
the point was not enquired into by the 
learned Judge of the Court of Appeal below 
and, if, in fact, the amount mentioned in 
the patta as the value of the paddy pay¬ 
able be sufficient to compensate the landlord 
as regards the paddy when default is made, 
of course, the landlord is not entitled to 
get anything more. All that we can say 
in the present cases is that the result 
arrived at by the learned District Judge 
on the construction of the leases is wrong 
and the cases must go back to the lower 
Appellate Court for the re-hearing on 
the footing that the tenants had not the 
right under the terms of the pattas either 
to deliver the rice or to pay the amounts 
mentioned therein. Costs will abide the 
result of the re-hearing by the learned 
District Judge. 

Newbould, J. —I agree. 

Cases sent back. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 17 ok 1916. 

June 11, 1917. 

Present :—Mr. Justice Piggott and 
Mr. Justice Walsh. 

PURAN MAL and others—Defendants— 

Appellants 

versus 

BRI J LAL — Plaintiff—Respondent. 

Partition—Trust — Temple — Right of management 
and super intend*: nee—Suit for partition, maintain¬ 
ability of. 

A suit for the partition of the right of manage- 
ment autl superintendence in respect of property 
with regard to which none of the parties claim to 
have any personal pecuniary interest, e.g., the pro¬ 
perty of a temple, is not maintainable, [p 836, col. 2.] 
Sri Raman Lai j i Maharaj v. Sri Qopal Lalji Maharaj , 

19 A. 428; A. W. N. (1897) 103; ( J Ind. Dec. (x. a.) 
276, followed. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Muttra. 

Mr. Muhammad Yusuf , for the Appellants. 


Mr. A. H. 0. Hamilton , for ths Respond¬ 
ent. 

JUDGMENT.—In this case Brij Lai sued 
his father Puran Mai and his brothers 
Budhua and Ram Chandar for partition. 
There were two schedules appended to the 
plaint. Schedule A purports to specify 
the property belonging to the joint family 
of which the parties are members. Schedule 
B is a list of property belonging to the 
deity (Sri Thakur Ganeshji Maharaj) as 
worshipped in a certain shrine in the 
district of Muttra, and in paragraph 4 
of the plaint it is stated that the joint 
family of the parties has a right to perform 
worship at the temple aforesaid and to 
look after the property belonging to the 
said temple and entered in Schedule B. 
The relief sought, therefore, with regard to 
this property was a declaration that the 
plaintiff was entitled to perform worship 
at and manage the temple of Sri Thakur 
Ganeshji Maharaj and the property thereof 
to the extent of his one-fourth share by turns. 
The suit was contested on varius grounds 
and it may be noted at once that to a 
considerable extent the suit has failed 
even on the deoree passed by the Court 
below. For instance the first three items 
specified in Schedule A consist of properties 
situated outside the limits of British India, 
and with regard to these the Court below 
has dismissed the plaintiff’s suit, not upon 
a finding that they were not the joint 
family property of the parties, but upon 
a finding that the Court has no jurisdiction 
to partition property outside British India. 
Then again, with regard to most of the 
moveable properties specified in Schedule 
A, the plaintiff’s suit has in substance 
been dismissed upon a finding that there 
is no satisfactory evidenoe as to the exist¬ 
ence of the properties in question in the 
hands of the defendants, so that as far as 
the property in list A is concerned 
the suit has been decreed in respeot of 
two items only. One is described as a grant 
of Rs. 25 a year made by the Kashipur 
State. The decree declares the plaintiff’s 
right to receive one-fourth of this grant. 
Another part of the decree declares the 
plaintiff to be entitled to one-fourth share 
in certain books known as birt jajmani 
bahis, which are, as a matter of fact, books 
containing lists of the names of olieuta 
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who visit this temple and employ the 
se vices of members of this family for 
religious purposes. The decree of the Court 
below gives the plaintiff a right to one fourth 
of the income derived by the joint family 
from this source, that is to say, from the 
offerings made by the pilgrims visiting the 
shrine. It purports to enforce the plaintiff’s 
right by making over to him one-fourth 
of the birt jajmani bahis. This is a point which 
may perhaps be considered further when the 
final decree for partition comes to be pre¬ 
pared. It must, however, be pointed out at 
once that, although the appeal before us 
purports to be an appeal against the whole 
decree of the Court bslow, it can scarcely be 
said that any of the pi as taken definitely 
challenges any portion of the decree dealing 
with the property specified in Schedule A. 
At any rate, after hearing the arguments in 
support of the appeal, we are satisfied that 
no cause has been shown for modifying that 
portion of the decree. Although the written 
statement of the defendant did not in exp-ess 
terms admit the grant made by the Kashipur 
State and the income derived from the 
religious offerings of pilgrims to the shrine 
to be the property of the joint family and 
divisible as such, it by implication admitted 
this and the defendant Puran Mai did so 
more definitely in his statement when 
examined by the Court. He there tried to 
make out that he wa9 taking no share in the 
birt jajmani offerings which his sons were, as 
a matter of fact, dividing amongst themselves. 
At any rate, fo far as this appeal purports 
to be directed against that portion of the 
decree of the Court below, it cannot be 
seriously supported. 

The real dispute in this Court, as in the 
Court below, is as to the property shown 
in Schedule B. Now that schodule contains 
four item3. Tbs first of these is the temple 
itself, and the fourth refers to certain 
utensils and cloths appertain : ng to the 
worship of the idol. These at any late are 
properties in respect of which it cannot be 
suggested that the trustees or managers of 
the shrine had any personal pecuniary 
interest. 

There remain only two items, one of which 
is a grove appertaining to the temple. It 
is not suggested in the plaint that any 

particular income is derived from this grove, 


although it may, of course, be used for the 
accommodation of pilgrims visiting the 
shrine. Therefore, substantially, this item 
of property stands on the same footing as 
the other two. 

There remains then in Schedule B one 
item only, and this is a certain rent-free 
property in village Muraisi in the Muttra 
district, which is alleged to yield an annual 
profit of Rs. 1,765. Now if this income 
is shown to belong to the members of the 
joint family, in this sense that it forms 
their remuneration for looking after the 
shrine of Sri Thakur Ganeshji Maharaj and 
performing priestly services in connection 
therewith, then there seems to be no 
reason why this item of property should not 
have been included in list A and partition 
thereof claimed on the same footing. On 
the contrary in the plaint itself a clear 
distinction is drawn between this item of 
property and the other properties already 
referred to. The property in village Muraisi 
is specified in the plaint as belonging to 
the deity to which the temple is dedicated 
and there is no suggestion that the plaintiff 
claims to be entitled to a share in the 
enjoyment of its income. What the plaintiff 
says he wants is a share in the right to 
perform worship at the temple and to look 
after the property belonging to the said 
temple entered in Schedule B. On the 
pleadings, therefore, the list B property 
seems to come within the principle laid down 
by this Court in Sri Raman Lalji Maharaj 
v. Sri Gopal Lalji Maharaj (l) and the suit 
becomes, to this extent, merely a claim for 
the partition of the right of management and 
superintendence in respect of property with 
regard to which none of the parties claim to 
have any personal pecuniary interest. In 
the case above referred to, it was held by 
this Court that such a suit is not maintain¬ 
able. That decision has been discussed in 
more than one subsequent case in the Madras 
High Court; it is sufficient to refer to the 
case of Ramanathan Chetty v. Murtigappa 
Chetty (2), in which the decision of the 
High Court was subsequently affirmed by 
the Privy Council on appeal, vide Rama - 

(1) 19 A. 428; A. W. N. (1897) 103; 9 Ind. Doc. 
(n. s.) 276, 

(2) 27 M. 192; 13 M. L. J. 341. 
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nathan Clietti v. Murugappa Chetti (3). In 
that case the principle laid down . by the 
Allahabad High Court was discussed and 
approved of so far as it went. No doubt 
there is a certain difficulty about the present 
case, in whioh the claim for partition is 
composite, one portion of it dealing with 
property admitted to be the property of the 
joint family and not of the temple although 
some of it, not all of it, is obviously connected 
with the rights of the joint family as 
managers of the temple. The suit, however, 
can only be dealt with on the basis on whioh 
it has been brought and the claim, so far 
as the right of superintendence and manage¬ 
ment of the Schedule B property is con¬ 
cerned, is covered by the decision of this Court 
already referred to. I hold, therefore, that 
this appeal should be allowed to this extent, 
that the following words be removed from 
the decree of the Court below: “a preliminary 
decree for managing the temple of Ganeshii ami 
other property appertaining thereto specified in 
list B attached f) the plaint one year in every 
four years” These words must be struck out 
and in place of these words the decree of the 
Court below should read, as well a* to 
one fourth of the property specified in list A at 
No. 4, namely, the grant made by the Kashipur 
State,” and after these word i the words, 
11 be also passed in the plaintiff s favour ” must 
be struck out and in the latter part of the 
decree the words “an l the ye irs in which the 
plaintiff is to manage tin temple ” will also 
be deleted. We leave unlisturbed the order 
of the Court below as to the costs in that 
Court, and as regards the costs of this appeal 
we direct that the plaintitf-re.spondent do 
bear his own costs and half of the costs of 
the defendants-appellants. 

Decree modified. 


(3) 29 M. 283; 10 C. W. N. 825; 83 1. A. 139; 1 M. 
L. T. 327; 3 A. L. .1. 707; 4 C. L. J. 189; 10 M. L. J. 
265; 8 Bom. L. U. 498 O’- C.). 


QALCUTTA HIGH COURT. 

Rjle Nisi No. £89 ok 1916. 

April 25. 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 
NORENDRA NATH KUMAR and another 

—Plaintiffs—Petitioners 


versus 


ATUL CHANDRA BANDOPADHVA and 

others—Defendants — 

Opposite Parties. 

Bengal Tenincy Act (I lit li. C. <>( 18851, s. 148 .4, suit 
un ler, by eo. shebait, maintainability of — Po-shebaits, 
vdiether co-sharers in debuttor property—Trustees, joint t 


powers of. 

Co-nhebaits arc not co-sharers, hut co-worshippers, 
and a family arrangement arrived Jit between them 
cannot entitle them to treat the debutter property 
as their personal property and to sue personally for 
their share of the rent payable to the idol. Therefore 
a co shebait cannot maintain a suit under section USA, 
Bengal Tenancy Act, for the recovery of a share 
of the rent of the debutler property on tlie ground 
that by an amicable arrangement arrived at between 
him and his co-shebaits, he is interested in the 
d••butter property to the extent of that share, and 
the other shebaits, who have been joined as proforma 
defendants in the suit, in the remainder. t p. 838, 
col 2 J 

Joint sheba its are for many purposes joint trustees, 
[p. 838, col. 2.] 

Ordinarily all the trustees should 1m* co-plaintiffs 
and only such of them should be made defendants as 
are unwilling to b* 1 joined as co-plaintiffs or have done 
some act precluding them from being joined as 
plaintiffs, [p. 833, col. 2.] 

Where the administration of ji trust is vested in 
several trustees, they all form, as it were, but one 
collective trustee, and they must exercise the powers 
of their office in their joint capacity, and not 
separately, [p. 83 3, col. 2. J 

Rule against the order of the Sub-Judge, 
first Court, Hooghly, in Rent Appeal No. 52 
of 1915. 

FACTS of the case appear from the judg¬ 


ment. 

Babu Mohesh Chandra Banerjee for Babu 
Jyotish Chandra Hazra, for the Petitioners.— 
The Subordinate Judge was wrong in hold¬ 
ing that the suit by the petitioners for the 
recovery of one-fourth share of the rent was 
not maintainable. The pro forma defend¬ 
ants who are oo -shebaits not having joined 
with the plaintiffs in suing for the recovery 
of the rent of the debutter property, the 
plaintiffs alone brought this suit under section 
148A, Bengal Tenancy Act, for the recovery 
of one-fourth share of rent payable by the 
tenants, as by amicable arrangement between 
the plaintiffs and the defendants, the plaint* 
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iffsareto recover one-fourth share of the rent, 
and the proforma defendants the remaining 
three-fourths. The learned Subordinate Judge 
should have held that the suit as framed 
was competent because of the amicable 
arrangement between the parties, and it is by 
reason of that amicable arrangement that the 
plaintiffs are not in a position to sue for the 
entire rent. 

Babu Sasadhar Roy , I, for the Opposite 
Party.—The Subordinate Judge rightly held 
that the suit was not competent because 
QO-shebaits are not co-owners and they 
cannot treat the property as their personal 
property. Bence section 148A, Bengal 
Tenancy Act, has no application. Some go- 
shebaits can sue for the entire rent where 
the others refuse to join—see Pyari Mohrm 
Bose v. Kedarnath Roy (1). As regards suits 
by shebaits and oo-shebaits , see Kokilasari 
Dasi v. Mohunt Rudranand Goswami (2), 
Jagadindra Nath Roy v. Hemanta Kumari 
Debt (3), Abdul Gafur Mandal v. Uma Kanta 
Pandit (4). The amicable arrangement 
referred to in support of the plaintiffs’ case 
is a nullity. Hence the plaintiffs cannot 
claim to reoover one-fourth share of the 
rent from the tenants-defendants because they 
cannot be regarded as being interested 
in the debutter property to the extent of its 
one-fourth share. 

• Babu Mohesh Chandra Baneriee replied. 

JUDGMENT.—This Rule raises the ques¬ 
tion, whether the Trial Court refused to 
exercise a jurisdiction vested in it by law, 
when it dismissed the claim on the ground 
that the suit was not properly constituted 
and could not be entertained. The plaintiffs 
and the pro forma defendants are joint 
shebaits of the property dedicated to an 
idol Damodar Jeo Thakur. The principal 
defendants are the tenants in occupation of 

9 

the land. The plaintiffs instituted this 
suit under section 148A of the Bengal 
Tenancy Act for recovery of one-fourth 
share of the rent payable by the tenant 
defendants, on the allegation that they were 
interested to the extent of one-fourth in the 
dedicated property while the pro forma de- 

' (1) 26 C. 409; 3 C. W. N. 271; 13 Ind Dec. (n. s.) 
864. 

(2) 5 C. L. J. 527. 

(3) 32 0.129; 31 I. A. 203; 8 C. W. N. 809; 6 Bom. 
L. R. 765; 1 A. L. J. 585; 8 Sar. P. C. J. 69S (P. C.). 

(4) 24 Ind. Cas. 266; 19 C. W. N. 260. 


fendants were interested to the extent of 
three-fourths. The Court of first instance 
held that the suit as framed was not 
maintainable, and that view has been affirm¬ 
ed on appeal by the Subordinate Judge. 
The Subordinate Judge observes that the 
shebaits are not oo-sharers but co-worship- 
pers, and any family arrangement at whioh 
they may have arrived amongst themselves 
cannot entitle them to treat the debutter 
property as personal property and to sue 
personally for their share of the rent pay¬ 
able to the idol. He further holds that 
section 148 A of the Bengal Tenancy Aot 
contemplates the case of a co-sharer land¬ 
lord who is entitled to sue for his share of 
the rent separately, and, consequently, can¬ 
not be applied to co -shebaits who have 
no personal interest in the debutter property 
and merely represent the idol for seoular 
purposes. We are of opinion that the view 
taken by the Subordinate Judge in con¬ 
currence with the Court of first instance is 
well-founded on principle. 

The true position of a oo-shebait was 
explained by this Court in the case of 
Kokilasari Dasi v. Mohunt Rudranand Gosivami 
(2). Where property belonging to an en¬ 
dowment is sought to be recovered from a 
third party who asserts that he is the 
owner thereof, all the trustees of the en¬ 
dowment should be made parties to the suit. 
Ordinarily all the trustees should be co¬ 
plaintiffs and only such of them should be 
made defendants as are unwilling to be 
joined as co-plaintiffs or have done some act 
precluding them from being plaintiffs. Where 
the administration of the trust is vested in 
several trustees, they all form, as it were, 
but one collective trustee, and they must 
exercise the powers of their office in their 
joint capacity. Their interest and authority 
being equal and undivided, they cannot act 
separately, but all must join. This principle 
in no way contravenes the decision of the 
Judicial Committee in Jagadindra Nath Royv. 
Hemanta Kumari Debt (3) and was applied to 
a suit for enhancement of rent in Abdul Qafur 
Mandal v. Uma Kanta Pandit (4), where it 
was pointed out that joint shebaits are for 
many purposes joint trustees. The same 
principle was recognized in Kumban v. 
Moorthi (5). In the case before us, it is 

(5) 7 Ind. Cas. 422; 8 M. L. T. 208; (1910) M. W. 
N. 359; 20 M. L. J. 951; 34 M. 406. 
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impossible for the plaintiffs to maintain the 
position that they have an interest in the 
land to the extent of one-fourth share and 
that on that basis they are entitled to 
collect one-fourth share of the rent from 
the tenant defendants. If the pro forma 
defendants declined to join with the plaint¬ 
iffs in the institution of this suit, the 
proper course for the plaintiffs was to in¬ 
stitute a suit for recovery of the entire 
arrears due. Luke v. South Keitsington Hotel 
Co. (6). That a suit of this description is 
maintainable is clear from the decision of a 
Full Bench of this Court in Pyari Mohun 
Bose v. Kedarnath Roy (1) The plaintiffs 
are clearly not entitled to maintain a suit 
for one-fourth share of the rent and the 
Court below has correctly held that the suit 
as framed is not maintainable. 

The result is that this Rule is discharged 
with costs. We assess the hearing fee at 
one gold mohur. 

Rule discharged. 

■ (6) (1879) 11 Ch. D. 121; 48 L. J. Ch. 361; 49 L. T. 
638; 27 W. R. 514. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 615 of 191G. 

June 29, 1917. 

Present: — Mr. Justice Piggott and 
Mr. Justice Ryves. 

L ACHHML N A RAIN— Defendant- 

Appellant 

versus 

SAJJADI BEG AM and others —Plaintiffs 

—Respondents. 

Mortgage— Annuitj reserved for mortgagor —Equity 
of redemption , acquisition of , by mortgagee , effect of— 
Liability to pay annuity. 

An annuity was reserved to bo payable to the 
mortgagor under a mortgage. Subsequently the 
equity of redemption was sold by various auction 
sales, and finally the whole of it was acquired by the 
mortgagee: 

Held , that the acquisition of the equity of redemp¬ 
tion by the mortgagee did not extinguish the right 
of the mortgagor to receive the annuity reserved 
tinder tin? mortgage, [p. 842, cols 1 & 2. ] 

Second appeal from' a decree of the Ad- 
divional Judge, Farrukhabad. 

The Hon’ble Mr. Mutilal Nehru and Mr. 
Panyia Lai, fer the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. S. A. Haidar, for the Respondents. 

JUDGMENT.—In this case the plaintiffs 


came into Court as the heirs of one Wusammat 
Turab-un-nissa. They claimed to recover 
from the defendant a certain sura of money 
as arrears r,f annuity, or malikana charge, 
alleged to be payable by the defendant as 
the successor-in-interest of the mortgagee 
under a certain mortgage-deed of December 
the 1st, 1S70. The defendant resisted the 
claim on three grounds, with two of which 
we are no longer concerned. He said that 
one Bismilla Begam was a necessary party 
to the suit and also put the plaintiffs to 
proof of their title as heirs of Turab-un- 
nissa. These two points have been conclud¬ 
ed against him. . His third plea wa9 to the 
effect that under a series of sale-deeds, be¬ 
ginning with the 3rd of November 1912 
and ending with the 16th of November 
1913, he had himself become the owner of 
the equity of redemption under the mort¬ 
gage deed of December the 1st, 1870. 
He contended that the liability sought 
to be enforced against him attached to 
him only so long as he was in posses¬ 
sion of the land as mortgagee and ceased 
from the date of his complete acquisi¬ 
tion of the equity of redemption. The 
learned Munsif tried the case on issues ap¬ 
propriately framed, but soon found himself 
involved, as we ourselves have done, in 
certain questions as to the effect of the 
results of previous litigation on the position 
of the parties to the present suit. How¬ 
ever, he came to the conclusion that there 
had been no previous decision, binding upon 
the parties, which prevented the defendant 
from asserting that his liability to pay 
this annuity came to an end from the 
date on which he completely acquired the 
equity of redemption. He then went on 
to hold that this plea, open to the defend¬ 
ant, was a good one in fact and in law. 
He held that there had been a complete 
merger of the interests of the mortgagor 
and mortgagee under the deed of Decem¬ 
ber the 1st, 1870, and that all liability 
on account of this annuity came to an end 
from the date of such merger. He framed 
his decree accordingly, allowing a part of 
the claim of the plaintiffs and dismissing 
the rest. 

The plaintiffs went in appeal to the 
Court of the District Judge. We have 
not found it at all easy to determine what 
the District Judge ia to be understood aa 
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having decided. He certainly has not dealt 
with the difficult question of law which 
arises on the first Court’s finding that the 
equity of redemption under the mortgage 
of December the 1st, 1 cfTO, had been com¬ 
pletely acquired by the defendant. Indeed 
he purports to reverse that finding. He 
says in so many words that the defendant 
has not purchased the whole of the equity 
of redemption ; and, in another portion of 
his judgment, that some part of the mort¬ 
gagor’s equity of redemption is still with 
the plaintiffs. If we felt able to treat these 
expressions of opinion by the learned Dis¬ 
trict Judge as clear findings of fact, we 
should have to accept them as decisive of 
this suit. It seems to us, however, that 
they proceed in part upon an erroneous 
view of the effect of a particular finding 
recorded in a suit between Musamniat Turab- 
un-nissa and the present defendant, to which 
we shall have to refer at greater length. 
In part also they are bised upon certain 
arguments as to an apparent discrepancy 
between the area shown in the two docu¬ 
ments of title produced by the defendant 
with regard to that portion of the mort¬ 
gaged property which is situated in a 
village called Dhelawal. These arguments 
we find ourselves quite unable to follow ; 
indeed the learned Advocate for the respond¬ 
ents could only suggest that there must 
be some clerical error, either in the judg¬ 
ment of the learned District Judge, or in 
the documents referred to by him. We 
are not prepared, therefore, to deal with 
the case on this basis, that the appeal of 
the defendant is concluded by any finding 
of fact recorded by the lower Appellate 
Court. The judgment of that Court has 
not, as a matter of fact, been supported 
before us on the grounds on which it 
proceeds. We have, however, been asked 
to hold that, in any ca«e, the decision of 
the Court of first instance, according to 
which the liability of the defendant in 
respect of the annuity claimed came to an 
end on the 16th of November 1913, is 
unsustainable upon legal grounds, in view 
of . the results of the previous 
litigation in which these same parties 
had been concerned. We feel that this 
is substantially the point with which we 
Imye to deal, 


The mortgage of December, the 1st, 
1870, containing curious provisions aa to 
the reservation of an annuity in favour 
of the mortgagor Maujud Ali Shah and 
his wife Abadi Begum, was eminently 
calculated to lead to misunderstanding and 
litigation between the parties concerned. 
The records of this Court show that it 
has had that result. What we are con¬ 
cerned with at present is a suit instituted 
in the year 1909 by Muszmmat Turab-un- 
nissa, the predecessor-in-title of the present 
plaintiffs. That was a suit against the 
same defendant who is now the appellant 
before us, and it is not denied that whatever 
was decided in that litigation is binding 
upon the parties to the present suit. Musam• 
mat Turab-un-nissa claimed to be entitled 
to recover from this defendant, as mortgagee 
in possession of the property referred to 
in the deed of December the 1st, 1870, a 
large sum of money on account of the 
arrears of the annuity thereby reserved. 
Her claim was based upon the allegation 
that she was the heir of the original 
mortgagor Maujud Ali Shah. The allegation 
was contested, but was finally decided in 
her favour after an order of remand by 
this ( ourt. The principal defenoe to that 
suit was that the proprietary rights of 
Maujud Ali Shah in all the lands 

affected by the mortgage in question had been 
sold at successive auction sales in execution 
of decrees. It was contended that, inasmuch 
as no portion of the equity of redemption 
in the mortgaged property remained vested 
in Maujud Ali Shah, or in Musammat 
Turab-un-nissa as his heir, it followed 
that no claim on account of this annuity 
or mahkana allowance was maintainable 
by the then plaintiff. This point was 
dealt with by the learned Subordinate 
Judge who first decided that case on the 
16th of December 1909, and whose judg' 
raent is on the record now before us. 
The 7th issue framed by him was, ‘‘whether 
the equity of redemption has been sold? 

If so, what is its effect?” On this he 
found, to begin with, that only a portion 
of the equity of redemption had been sold. 

He then went on to say, referring to 
certain previous litigation which had tafcen 
place between the present defendant on 
the one side and the auction-purchaser of 
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a portion of the equity of redemption on 
the other, that the right to receive this 
allowance was not saleable and could not 
have passed to the auction-purchasers at any 
of the auction-sales. He decreed Musammat 
Turab-un-nissa’s claim as brought. There 
was an appeal to the Court of the District 
Judge and the judgment of that Court is 
dated September the 12th, 1910. It is 

clear that before the District Judge 
the defendant then took the point that 
the whole of the equity of redemption in 
the mortgaged property had, as a matter of 
fact, been sold and no longer belonged 
to Maujud Ali Shah or his heirs, and 
from this allegation of fact asked the Court to 
draw the conclusion that Musammat Turab-un- 
nissa, as heir of Maujud Ali Shah, had 
no right to claim any portion of this 
annuity. The learned District Judge dealt 
with this plea on the assumption that the 
whole of the equity of redemption had as 
a matter of fact been sold prior to the 
institution of that suit. There has been 
some argument before us as to whether his 
remarks on this point can be treated as 
representing admissions made by both the 
parties at the hearing of the appeal, or 
findings of fact binding upon the parties. 
It was certainly the case for the present 
defendant, both in the suit brought by 
Musammat Turab-un-nissa and in the present 
suit, that the proprietary rights of Maujud 
Ali Shah in respect of all the property 
which formed the subject-matter of the 
mortgage of December the 1st, 1870, had 
been put up for sale in successive execution 
proceedings and had entirely passed into 
the hands of various auction-purchasers. 
In the case now before us the learned 
Munsif has found that this is what had 
taken place, and he gives certain dates 
according to which the last fragment of 
his proprietary rights in the mortgaged 
property passed from the hands of Maujud 
Ali Shah at an auction-sale which took 
place on the 3rd of January 1873. It 
does not seem to us that this finding of 
fact was seriously challenged in the appeal 
before the District Judge, and in any case 
we think that the present defendant at 
any rate has no ground for complaint if 
we assume the truth to be what we think 
it actually was, namely, that the proprietary 
rights of Maujud Ali Shah had been 


entirely sold up and had passed into the 
hands of various auction-purchasers long 
before Musammat Turab-un-nissa instituted 
her suit in the year 1909. 

To return now to the finding of the District 
Judge in that suit; he starts, as we have said, 
with the assumption that "the mortgagor’s 
equity of redemption” had been entirely sold 
away before the institution of that suit. He 
goes on to hold, however, that the right 
to receive the annuity, or maUkana allowance, 
was a thing quite distinct from the equity 
of redemption strictly so called, that is to 
say, from the proprietary rights of Maujud 
Ali Shah in the mortgaged land. He holds 
that this allowance sought to be charged on 
the mortgaged property went with the land, so 
that the defendant, as successor of the trans¬ 
feree of the rights of the original mortgagee, 
was liable to pay it. He holds, further, 
that the right to reoeive this allowance 
was not saleable and as a matter of fact 
had never been put up for sale at any of 
the auction-sales held in execution against 
Maujud Ali Shah, in the course of which 
his proprietary rights had passed to various 
auction-purchasers. On this finding amongst 
others he based his decision dismissing 
the defendant’s appeal and affirming the 
decree of the first Court in favour of Musam¬ 
mat Turab-un-nissa. The defendant came 
in second appeal to this Court, ar.d the result 
is to be found in Lachhmi N (train v. Turab- 
un-nissa (1). A perusal of that judgment 
will show that the finding of the District 
Judge that the proprietary rights of Mau¬ 
jud Ali Shah had entirely passed to cer¬ 
tain auction purchasers was not challenged, 
nor was any plea argued against the deci¬ 
sion of the District Judge that the mere sale 
of the proprietary rights passed no title 
to the auction-purchasers to receive the 
mulikana allowance and that the right to 
receive this allowance still inured in favour 
of the heirs of Maujud Ali Shah. A ques¬ 
tion of limitation was raised whioh found 
favour with this Court, to this extent that 
the sum decreed in favour of the plaintiff was 
considerably reduced. 

A plea was also taken that the position 
of Musammat Turab-un nissa as heir of 
Maujud Ali Shah was not satisfactorily 
established by the decision of the Courts 


below. An issue was remitted upon this 
(1) 14 [ml. Cas. .',05, 0 A. h. J. 297 ; 34 A. 2 46. 
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point, resulting in a finding in the plaintiff’s 
favour. ThisCourt thereupon decreed Musam - 
mat Turab-un-nissa’s claim to such extent 
as it found to be unaffected by the Statute 
of Limitation. Jn view of the result of 
this litigation it is not open to us to go 
back to the beginning of things and examine 
the question of the precise nature of the 
rights which the mortgagor Maujud Ali 
Shah reserved to himself under the deed 
of December the 1st, 1870 We may note 
in passing, as one of the relevant facts of 
the case, that in the year 1881 the ques¬ 
tion was raised by an auction purchaser 
of a portion of Maujud Ali Shah’s pro¬ 
prietary rights as to whether he himself, 
as such purchaser, was not entitled to 
receive from the mortgagee in question 
a proportionate share of the malikana al¬ 
lowance. This claim was resisted by the 
father of the present defendant, and was 
decided against the auction purchaser by a 
judgment of November the 8th, 1881, which 
is on this record. This fact shows that 
the decision arrived at in the litigation of 
1909 to 1911 in favour of Musammat Turab- 
un-nis?a was not a new thing, but was as 
a matter of fact an affirmation of the posi¬ 
tion which the defendant had himself 
previously taken up. We must take it now 
as decided finally inter partes , as the result 
of the suit brought by Musammat Turab- 
un-nissa, that* the auction-purchasers at the 
various sales, in the course of which differ¬ 
ent portions of Maujud Ali Shah’s proprietary 
rights in the mortgaged property were put 
up to sale, did not by their auction-pur- 
chase acquire any portion of the right to 
receive the annuity or malikana allowance 
now in suit. 

The final question which we have to 
determine now is whether the position has 
been altered by the fact that, since 
the final decree in favour of Musammat 
Turab-un-nissa, the present defendant has 
been round to the various auction-purchasers 
of Maujud Ali Shah’s proprietary rights 
and has acquired from them, under a series 
of sale-deeds, whatever rights they them¬ 
selves took by their auction-purchase. It 
seems to us impossible to hold that this 
circumstance distinguishes the position of the 
present plaintiffs from that of Musammat 
Turab un-nissa, so as to free the defendant 


from his liability. However anomalous the 
resnlt may appear, and whatever arguments 
might be put forward against the soundness 
of that position, it has been definitely 
settled between the parties that in the 
year 1911 there were three .distinct sets of 
persons who possessed rights in respeot of 
the land dealt with by the mortgage-deed ’ 
of December the 1st, 1870: (1) There was 
the present defendant, in possession as 
mortgagee. (2) There were a number of 
auction-purchasers who had acquired piece-’ 
meal the proprietary rights of Maujud Ali 
Shah in the different items making up the 
mortgaged property. (3) There were the 
heirs of Maujud Ali Shah ‘ entitled to 
receive an annuity or malikana allowance 
out of the income of the property in ques¬ 
tion. It is impossible to hold that a merger 
of the rights of the first and second of 
these categories of persons automatically 
extinguished the rights of the 3rd. There 
has been no complete merger in the person 
of the present defendant of all the rights 
oreated by the mortgage-deed of December 
the 1st, 1870: and until such complete 
merger has taken place, the heirs of Mau¬ 
jud Ali Shah are entitled to maintain their 
claim for this allowance, payable out of the 
profits of the mortgaged property by the 
person in possession and enjoyment of the 
same. The result is that this appeal fails 
and we dismiss it with costs. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 21 of 1915. 

May 31, 1916. 

Present: —Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kt. 

SHEIKH YAKUB and another— 
Plaintiffs—Appellants 

versus 

TAZIMUDDI MULL1CK and 
others— Defendant?—Respondents. 

Civil Procedure Code 1 Act V of 1908), s. 102— 
Appeal , second—Mesne profits , suit for , coupled with 
prayer for declaration — Suit , form of— Plaint, state- 
merit of claim in — Court , whether bound by technicalities. 

A Court should not be bound by any technicalities 
with regard to the form cf the statement of claim ip 
a plaint. [_p. 844, col. 2.] 
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Plaintiffs brought a suit asking for a declaration 
of their title to, and confirmation of possession of, 
a plot of land and also for a sum of Rs. 49-8-0 
by way of mesne profits; in the alternative they 
claimed that if it bo adjudged by the Court that 
they had been dispossessed or were not in posses¬ 
sion, after the institution of the suit, a decree might 
be passed for Ichaa possession. It appeared that 
the amount claimed as mesne profits was made up 
of the amount which was awarded against the plain¬ 
tiffs in a previous Small Cause Court suit by the 
defendants on the ground that the plaintiffs had 
deprived the defendants of the crops grown on the 
laud in suit m the previous year: 

Held , (1) dhat a decree for mesne profits could be 
made in the suit inasmuch as there was an alterna¬ 
tive claim for possession; [p. 844. col. 2. J 

(2) that a second appeal lay against the decree of 
the lower Appellate Court disallowing mesne profits, 
inasmuch as the suir, being one for a declaration 
of title 'to land, was not cognizable by a Small 
Cause Court, [p. 844, col. 2 ] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Mullick, dated the 26th 
January 1915, in Appeal from Appellate 
Decree No. 3634 of 1910, -against the decree 
of the Officiating Additional Subordinate 
Judge, Faridpur, modifying that of the 
Munsif, 1st Court, Bhanga, dated the 5th 
August 1909. 

FACTS appear from the following judg¬ 
ment of 

Mullick, J.—The Munsif decreed the 
plaintiffs’ suit for declaration of title, for 
confirmation of possession and for mesne 
profits in respect of the year 1907 which 
were assessed at Rs. 49 8 0. The defence 
was that the land belonged originally to the 
jo/e of the plaintiffs but had been given to 
the predecessor of the defendants in exchange 
for another plot. Thisdefence was disbelieved. 
On appeal the learned Subordinate Judge set 
aside the decree so far as it related to mesne 
profits hut confirmed it so far as it related to 
declaration of title and possession. 

Second Appeal No, 3634 of 1910 is 

preferred by the plaintiffs or. the ground 
that the learned Subordinate Judge should 
have decreed mesne profits as well. The 
claim for mesne profits is put in this way. 
It is said that in 1907 the defendants sued 
the plaintiffs in the Small Cause Court 
alleging that the plaintiffs had cut crops 
grown on the land and claiming as the value 
of these crops the sum of Rs. 49-8-0, that 
suit was decreed. Therefore, it is maintained 
that the plaintiffs are entitled in the present 
suit to the amount which they paid into 


Court in order to satisfy that Small Cause 
Court decree In the face of the plaint, 
however, in the present suit, the claim for 
mesne profits cannot lie. The suit is 
professedly one for confirmation of posses¬ 
sion. But I am asked by the learned Vakil 
for the appellants in Appeal No. 3634 to 
read into the plaint the allegation that the 
plaintiffs were dispossessed in 1907 and that 
somehow or other they resumed possession in 
1908. It is impossible t.) read this allega¬ 
tion into the plaint when the plaint itself is 
distinctly one for confirmation of possession. 
It is not sufficient to say that pleadings in 
this country are to be liberally construed and 
that the Courts should give reliefs not so 
much upon the plaint as upon the facts 
proved. 

In the next place even if the plaint were 
construed in the manner in which the 
plaintiffs ask, there is no second appeal in 
respect ot' the amount disallowed; for the 
amount is below Rs. 100 and under section 
102 of the Code of Civil Procedure a second 
appeal does not lie. 

Some attempt has been made to dis¬ 
tinguish between a claim for mesne profits as 
an ascertained sum and a claim to be de¬ 
termined upon an account. But the case 
of Kunjo Bek ary Singh v. Madhub Chundra 
fihose (1) is clear authority for holding 
that when the amount of mesne profits 
decreed is less than Rs. 500 no second 
appeal lies. Appeal No. 3634 of 1910 is, 
therefore, dismissed with costs. 

I now come to Appeal No. 377i of 1910, 
in which the defendants attack the deoree 
so far as it relates to the declaration of title 
and confirmation of possession. 

The first point urged in this appeal is 
that the lower Appellate Court has wrongly 
rejected certain survey papers filed before 
the Settlement Officer. But there is nothing 
to show that these papers were ever tendered 
before the Munsif nor that this alleged 
rejection of evidence was ever made a 
ground of appeal before the Subordinate 
Judge. 

It is next argued that the Court of Appeal 
below has arrived at its finding by wrongly 

(1) 23 C. 884; 12 Ind, Dec. (n, s.) 587. 
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placing the onus upon the defendants. It 
appears, however, from the perusal of the 
judgment of the Munsif and the judgment 
of the Subordinate Judge, which is a judg¬ 
ment of affirmance, that the evidence on both 
sides was considered and that the finding 
was arrived at upon the balance of evidence. 
The Munsif in his judgment after dealing 
with the evidence of the defendants deals 
with the evidence of the plaintiffs and finds 
clearly that the plaintiffs were in possession 
of the disputed lands in the' manner and 
at the time alleged. The learned Subor¬ 
dinate Judge accepts this finding and there 
is nothing to support the contention that 
he wrongly placed the onus upon the de¬ 
fendants. There is, therefore, in substance 
in the groun Is urged cy the Vakil for the 
appellants and the result is that this appeal 
is also dismissed. 

Babu Rupendra Kumar Slitter, for the Ap¬ 
pellants. 

Babu Jnanendra Nath Sircar, for the Re¬ 
spondents. 

JUDGMENT. 

Sanderson, C. J.—In this case the suit 
was brought by the plaintiffs asking for a 
declaration of their tide, and also that 
their possession should be cmfirroed, and 
further that a decree might be passed in 
their favour for a sum of Rs. 49-8 0 by 
way of mesne profits: and, then the 
plaintiffs went on and claimed in the alterna¬ 
tive that if for any reason the Court 
adjudge! the plaintiffs to be dispossessed, 
or not in possession after the institution 
of the suit, a decree might be passed for 
khas possession; and, finally they prayed for 
any relief which the Court might find 
them entitled to accjrding to the principles 
of equity. 

In my judgment the rights of the par¬ 
ties in this case are plain: It appears that 
the Courts in this case have decreed the 
plaintiffs’ title and there is m dispute about 
that matter. The present defendants in 
the year 1907 brought an action against 
the plaintiffs on the ground that the present 
plaintiffs had taken away the crops which 
the defendants had grown. That action 
was brought in the Small Cause Court and 
the present defendants obtained a decree 
for a sura of Rs. 43-8 0, on the ground 
that the present plaintiffs had deprived 


the present defendants of the crops 
in question. Then the present plaintiffs 
brought this suit in the following year. 

The learned Judge of this Court has 
held that inasmuch as thj cla m was not 
for possession but was for confirmation of 
possession, the amount of mesne profits 
which the first Court had awarded, namely 
Rs. 49-8 0, could not be decreed, t 
may here say that the sum of Rs. 49 8 0 
was made up of the Rs. 43-8-0 and, I 
suppose, interest from the time it was paid 
until the institution of this suit. 

Now, my first observation about that 
part of the learned Judge’s judgment is 
that there was in the suit an alternative 
claim for possession, and, therefore, it oan.- 
not be said that the plaintiffs’ claim was 
confined to confirmation of possession. Bat, 
in my judgment, when we look at the 
facts of the case, we find that the 
plaintiffs claimed Rs. 49-8-0 as mesne 
profits, and their olaira to that must have 
been based upon the allegation that the 
defendants had been in possession during 
the year 1907 and had been growing crops 
on the land and had received the value of 
the crops, namely Rs. 43-8-0, and had 
not paid any rent to the plaintiffs. That 
is really the gist of the case; and, I think, 
it would be wrong for us to be bound by 
any technicalities with regard to the form 
of the statement of claim, even if the 
plaintiffs were debarred . by the form of 
the statement of claim, which, I think, they 
are not. 

The learned Judge went on to say that 
there was no sejond appeal in this case, 
because section 102 of the Civil Procedure 
Code provided that in such a oas9 there 
would be no second appeal. As has already 
been pointed out by my learned brother 
Mr. Justice Mookerjee during the course 
of the argument, with great respect to the 
learned Judge, there is really nothing in 
that p>int. That section says: “No second 
appeal shall lie in any suit of the natare 
cognizable by Courts of Small Causes, 
when the a joint or value of the subject- 
matter of the original suit doe9 not exceed 
five hnndred rupees.” This was a suit in 
which the claim was amongst other things, 
for a declaration of title and being a sail 
for a declaration of title, it could not b$ 
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brought in the Small Cause Court. There¬ 
fore, section 102 has no application to it. 

For these reasons I think that this 
appeal should be allowed, and the decree 

of the Court of first instance restored, that 
is to say, the plaintiff’s title to the disputed 
land should be declared and his possession 
of it should be confirmed, and a decree 
for the amount of Rs. 49-8-0 should be 
awarded to them. 

The plaintiffs are entitled to their costs 
in all the Courts, including the costs of this 

appeal. 

Mooxlkjee, J.—I agree. 

Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 230 ok 1914. 

April 13, 1917. 

Prebent : —Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Heaton. 
CHANBASAPPA DODAPPA DESAI— 
Defendant No. 1 — Appellant 

vt rsus 

KALIANADAPPA AYAPPA DESAI— 

Plaintiff—Respondent. 

Limitation Act l IX of 1903), Sch. J, Art*. 118, 144— 

Hindu, Law— Adoption—Death of adopted son—Second 
adoption during lifetime of Jirst adppted son's widow— 
Suit for recovery of estate hy first adopted son’s rever. 
sioner—Adverse possession — Limitation. 

D. died in 1878 leaving property consisting of 
Deshgat and Gaudki vatans and some non vatan pro¬ 
perty. In 1880 D.’s widow adopted a son M and the 
latter’s name was entered as holder ot both classes 
of vatans. The widow was appointed 3i. s legal 
guardian under Act XX of 1804 and managed his pro¬ 
perty. In 1886, on the application of the widow, J/. * 
name was removed from the Deshgat vatan register 
on the ground that he was not a bhauland of D. in 
whom under the sanad the vatan would vest. 3f. died 
a minor in 1895, leaving a widow who was entered as 
holder in the Gaudki vatan register. In 1899 the 
widow of D. got the name of 31 's widow removed from 
the register. In 1901 D.’s widow purported to adopt 
the defendant as son to D. and put him in possession 
of the whole property. M.’s widow died In 1903. In 
1912 , the plaintiff claiming as the nearest reversion¬ 
ary heir of M. sued to recover the estate of D.: 

Held , (1) that time began to run against the plain¬ 
tiff from the date of the death of M.'s widow and that, 
therefore, there had been no adverse possession suffi¬ 
cient to bar his suit; [p. 846, col. 1.] 

(2) that the suit was, however, barred by Article 
118 of Schedule I of the Limitation Act, inasmuch as 
tb? clefeudaut enjoyed his possession of the estate as 


son of D., and as the plaintiff could not challenge th 
defendant’s adoption the latter must be taken to be 
the brother of 31. and, therefore, a nearer heir than 

the plaintiff; [p. 846, col. 1 ] 

(3) that even if defendant’s adoption was invalid 
under the Hindu Law and although the power of 
adoption of D.'s widow had been exhausted before she 
purported to adopt him, yet the law of limitation 
was an effective bar to the plaintiff’s suit. [p. 846, 
col. 2.1 

Musa in mat Bhoobun Motjee Delia v. Rum Kislwre 
Acharj Chowdhry , 10 M. I. A. 279 at p. 311; 3 W. 11. 
(P. C.I 15; 19 E. R. 978; 1 S-ith. P. C. J. 574; 2 Sar. P. 
C. J. Ill, distinguished. 

Mohesh Norain Murishi v. Tarnck Nath Moitra , 20 C. 
487; 6 Sar. P. 0. J. 26'; 17 Ind Jur. 164; 10 Ind. Dec. 
(n. s.) 330; 20 I. A. 30 at p. 33, relied upon. 

First appeal from the decision of the First 
Class Subordinate Judge, Bijapur, in Civil 

Suit No. 90 of 1912. 

Mr. Setlur (with him Mr. M. V. Bhat ), for 
the Appellant. 

Mr. G. S. Rao t for the Respondent. 

JUDGMENT.—The property to which 
this appeal relates is chiefly vatan properly 
which consists of Deshgat and Gaudki 
of Patilki vatans. This appeal also relates 
to certain non -vatan property specified in 
Schedule C to the plaint. Until his death 
in or about 1878 the property was held by 
Dodappa Desai. He left two widows and 
a daughter but no son. In 1880 Malkamma 
the s nior widow adopted a son Madivallappa 
and the Collector in consequence entered the 
name of Madivallappa as holder of both 
classes of vatans. 

In or about 1886, on the application of 
Malkamma, Madivallappa’s name was 
removed from the Deshgat vatan re¬ 
gister on the ground that he was not a 
bhauband of Dodappa in whom under the 
sanad the Deshgat vatan would vest. Prior 
to this event Malkamma had been appointed 
legal guardian of Madivallappa’s property 
under Act XX of 1864 and managed both 
classes of vatan property till after his death 
a minor in 1895. He left a widow who 
became entitled on his death as his heir and 
was entered as holder in the Gaudki vatan 
register. 

In 1898, Malkamma (the 2nd defendant) 
applied to the Collector and got the name of 
Madivallappa’s widow removed in October 

1899. 

On the 14th of December 1901, Malkamma 
purported to adopt the 1st defendant as son 
to Dcdappa and from that date the Trial 
Court finds that the 1st defendant baa been 
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in possession of both classes of vatan pro¬ 
perty and also the property described in 
Sebedule C. Madivallappa’s widow died in 

1903. 

This suit was instituted on the 2nd of July 
1912 by the plaintiff, claiming as the nearest 
reversionary heir of Madivallappa. 

The adoption of Madivallappa is not 
disputed in this appeal. The learned Trial 
Judge has decided the case as to the vatan 
lands in favour of the plaintiff. 

Two points only have been argued in 
appeal toth based upon the law of limita¬ 
tion, first , that the plaintiff’s claim is barred 
by adverse possession ; secondly , that the 
plaintiff cannot obtain relief without chal¬ 
lenging the adoption of the 1st defendant 
upon which the latter’s enjoyment rests and 
that it is now too late to do so having regard 
to Article 118 of the Indian Limitation Act: 
for the plaintiff knew of the 1st defendant’s 
adoption not later than the llth February 

1902 as is shown by his application of that 
date, Exhibit 154 D. 

As regards adverse possession we think 
the learned Judge was right in holding that 
time would begin to run against the plaintiff 
from the death of Madivallappa’s widow in 

1903 and that, therefore, there has been no 

adverse possession sufficient to bar the plaint¬ 
iff’s suit. .-‘V 

The plea that the suit is barred under 
Article 118 is more serious. 

It is contended for the plaintiff that he 
claims as reversionary heir of Madivallappa 
and not of Dodappa and that the adoption 
of the 1st defendant to Dodappa, who was not 
the last male holder, is negligible and does 
not concern the plaintiff. It concerns him, 
however, in two ways; 6rst, because the 
1 st defendant enjoys his possession, which 
is challenged by the plaintiff, as son of 
Dodappa and not otherwise; and secondly, 
because if the plaintiff is barred by time 
from suing to challenge the defendant’s 
adoption, the defendant must be taken to be 
the brother of Madivallappa and, therefore, 
a nearer heir than the plaintiff. 

It has been argued that the decision in 
Musammat Bhoobun Moyee Debia v. Ram 
Kishore Acharj Chowdhry (1) shows that the 

(1) 10M.I. A. 279 at p. 311; 3 W. R. (P. C.) 15; 
19 E. R. 978; 1 Suth. P. C. J. 574; 2 Sar. P. C. J. Ill, 
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widow of Dodappa had no authority to make 
an adoption after the estate had vested in 
Madivallappa’s widow. That, however, was 
not a case in which the law of limitation 
came up for consideration. The adoption 
of the defendant may be clearly invalid by 
Hindu Law and Malkamma’s power of 
adoption may have been already exhausted, 
nevertheless the law of limitation will 
effectively defeat the plaintiff’s claim: see 
Mohesh Narain Munshi v. Taruck Nath 
Moitra (2). 

In answer to the argument that the 
plaintiff is not concerned with an adoption 
to Dodappa who was not the last male 
holder, it is to be observed that the property 
in dispute is an ancestral estate and that 
Dodappa as well as Madivallappa was an 
ancestor of the plaintiff. The remarks of 
Lord Hobhouse in distinguishing Jagadamba 
Chaodhrani v. Dakhina Mohun Roy Chaodhri 
(3) from Raj Bahadoor Singh v. Achum- 
bit Lai (4), which was relied on for 
the plaintiff here, are in point. He said 
to lapply the remarks there made, in 
somewhat general terms, to a case in which 
the heir cannot possibly get at the ancestor’s 
property without disturbance of a title... 
founded on adoption to that ancestor, is to 
put upon them a meaning they were never 
intended to bear.” 

We set aside the decree of the lower 
Court and dismiss the suit with costs 
throughout. 

Appeal allowed ; Decree set aside. 

(2) 20 C. 487; 6 Sar. P. C. J. 261; 17 Ind. Jar. 164; 

10 Ind. Dec, (N. s.) 330; 20 I. A. 30 at p. 33. 

(3) 13 I. A. 84 at p. 96; 13 C. 308; 4 Sar. P. C. J. 
715; 10 Ind. Jur. 307; 6 Ind. Dec. (n. s.) 705. 

(4) 6 I. A. 110; 6 C. L. R. 12; 4 Sar. P. C. J. 15. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 3095 

of 1914. 

June 28, 1917. 

Present: —Mr. Justice N. R. Cbatterjea and 

Mr. Justice Richardson. 

MIA RAJA PATWARI and on his death 

Hla HEIR AND LEGAL REPRESENTATIVE 

NOA RAJA PATWARI— 
Plaintiff—Appellant 
versus 

RAM KUMAR DE and others—Defendant? 

—Respondents. 

Bengal Tenancy Act ( VIII B.C. oj 1885), ss. 49 (b),85,- 
sub-secs. (2), (3)— Under-ryoti lease for more them nine 
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years created prior to Act, whether becomes invalid 
after expiry of nine years from passing of Act. 

A sub-lease for a term exceeding nine years, grant¬ 
ed by a ryot prior to the passing of the Bengal 
Tenancy Act, does not become void after the expiry of 
nine years from the passing of the Act, but remains 
valid and operative as against the ryot, who, therefore, 
has no right, (before the term of the sub-lease has 
expired , to eject the under-ryot under the provisions 
of section 49 (b), Bengal Tenancy Act. [p. 848, col. 1.] 

Appeal against the decree of the District 
Judge, Tipperah, dated the 24th June 1914, 
affirming that of the Munsif, 4th Court, 

Chandpur, dated the 16th July 1913. 

Babu Upendra Kumar Ray ( for Babu 

Bipin Chandra Bose), for the Appellant. 

Dr. Sarat Chandra Basak , for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit by the plaintiff who is a raiyat to 
eject the defendant, an under raiyat , under 
the provisions of section 49 (6) of the 

Bengal Tenancy Act, on the ground that 
the lease, granted to the latter on the 14th 
July 1879, was void after the expiry of 9 
years from the passing of the Bengal tenancy 

Act. 

The Courts below concurred in dismissing 
the suit and the plaintiff has appealed to 

this Court. 

The judicial decisions on the question 
whether a sub-lease granted by a raiyat 
for a period of more than 9 years without 
the landlord’s consent is void not only 
against the superior landlord but also against 
the raiyat himself, have not been uniform. 
There is no dispute that such a sub-lease, if 
granted without the consent of the landlord, 
is not valid as against him as expressly 
provided by sub-section (0 of section 85. 
Sub-section (2) of that section provides that 
**a sub lease by a raiyat shall not be ad¬ 
mitted to registration if it purports to create 
a term exceeding 9 years,’ and it has been 
held in Jarip Khan v. Durja Bewa (1/ and 
Ttlam Framar.ik v. Adu Shaikh (2), that a 
sub-lease granted in contravention of the 
provisions of sub-section (2) of the sec¬ 
tion is void even against the raiyat him¬ 
self. 

In the first case, it was pointed out that 
a sub-lease, if it purports to create a term 
exceeding nine years, cannot be admitted to 

(1) 15 I Mil. Can. 470; 17 C. W. N. 59; 16 C. L. J. 

144. 

(2) 18 lnd. Cas. 791; 17 C. W. N. 468. 


registration, and under the rules of the Regis¬ 
tration Department when such a lease is 
presented for registration it should be re¬ 
turned at once with a note recorded on its 
back to the effect; “Not admissible under 
sub-section (2* of section 65 of the Bengal 
Tenancy Act”; and it was observed that “had 
the law been obeyed, the document would 
not have been registered. If it had not 
been registered, then under section 49 of 
the Registration Act not only would it not 
affect any immoveable property comprised 
therein but it could not be received as evi¬ 
dence of any transaction affecting such pro¬ 
perty, so that for the purposes of this liti¬ 
gation the document, if not registered, would 
have been as though it did not exist.” It 
was further observed that it did not make 
any difference that the sub lease was regis¬ 
tered in contravention of the section and that 
in fact it must te treated ‘as though it 
was not registered,” the result being that 
there was “no proof of the document and as 
a consequence no proof of the title on wdiich 
the party claiming the sub-tenancy rests.” 
The same view was taken in the second 
rise as to the effect of registration of a sub¬ 
lease in contravention of the terms of sub¬ 
section (2), thelearned Judges beingof opinion 
that a permanent sub-lease registered in 
contravention of the statutory provision is 
inadmissible to prove the tenancy. In both 
these cases, however, the sub-lease was exe¬ 
cuted afterthe passing of the Bengal Tenancy 
Act and the provisions of sub-section (2) of 
section 85 had, therefore, a very material 
bearing upon the question. 

In the present case, the sub-lease was 
executed on the 14th July J879 before the 
passing of the Bengal Tenancy Act With re¬ 
ference to such a case, the provision of 
sub-section (3) of section 85 is applicable. 
That sub section says: Where a raiyat has, 
without the consent of his landlord, granted 
a sub lease by an instrument registered 
before the commencement of this Act, the 
sub lease shall not be valid for more than 
9 years from the commencement of this 
Act.” So far as the construction of this 
sub-clause is concerned, there does not 
appear to be any conflict of authority. 

One of the earliest cases on the subjeot 
in which the question was discussed ia 
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Gopal Mondal v. Eshan Chunder Banerjee (3). 
The learned Judges, Ameer Ali and Pratt, 
«JJ., pointed out that “that sub section (2) 
has no connection with sub-section (3), as 
it necessarily deals with sub-leases granted 
after the passing of the Act; for it directs 
that no sub-lease should be admitted to 
registration, if it purports to create a terra 
exceeding nine years”, and with reference to 
the contention that sub-section (3) must also 
be read in the light of sub section (2) so 
that a sub lease granted before the passing 
of tbe Act should be absolutely invalid 
not merely as against the superior landlord 
but also against the raiyat himself, the 
learned Judges observed: ‘if this contention 
be correct, the result would be that a raiyat , 
who has obtained any benefit under the 
lease in the shape of a bonus, would be 
entitled to retain the same, although the 
lease in consideration of which he has 
received the same will be set aside at 
the end of 9 years.” The difference in 
the position of an under -raiyat taking a 
sub-lease for a term of 9 years before the 
passing of the Bengal Tenancy Act and a 
sub-lease granted subsequent to the passing 
of the Act is pointed out by the learned 
Judges at page 153 of the report. The 
case was followed in two later cases, namely, 
Madan Chandra Kapali v. Jaki Karikar (4), 
and Bipin Behari Hati v. Amrita Lai Bhatta- 
charji (5). 

We have been referred to the cases of 
Srikant Mondul v. Samla Kant Mondul (6), 
Ramgati Mandul v. Shyama Charan Dutt (7) 
and Basar..tulla Mundle v. Kasirunnessa 
Bihi (8). In all these cases, it wa« held 
that a sub-lease granted for more than 9 
years is void not only against the land¬ 
lord but also against the raiyat. In the 
first case, however, the suit was directed 
both against the raiyat as well as 
against the superior landlord. In the 
second and third cases the sub-leases were 
executed after the passing of the Bengal 
Tenancy Act which would, therefore, attract 
the provisions of sub-section (2). The pro- 

(3) 29 C. 148. 

(4) 6 C. W. N. 377. 

(5) 3 Ihd. Cas. 6b5; 9 C. L. J. 76. 

(6) 26 C. 46; 13 Ind. Dec. (n. s.) 633. 

(7) 6 C. W. N. 919. 

(6) II C. W. N, 190. 


I 

visions of sub section (3) had not to b6 con¬ 
sidered in those oases. 

In the case of Manik Borai v. Bini Charan 
Mondal (9) it was held that tbe question of 
the invalidity of a sub-lease granted in con¬ 
travention of the provisions of sub-sec¬ 
tions (1) and (2) of section 85 can be 
raised only by the landlord of the 
raiyat. The learned Judges expressly stated 
that it was not necessary in that ^case 
to consider sub section (3) which deals with 
an instrument registered before the commence¬ 
ment of the Bengal Tenancy Act, so that so 
far as sub section (3) is concerned, there is no 
conflict of authority. 

Tbe present case is governed by the deci¬ 
sion of Ameer Ali and Pratt, JJ lt in Oopal 
Mondal v. Eshan Chunder Banerjee (3), and we 
are of opinion that the plaintiff is not entitled 
to eject the defendant. 

The appeal must be dismissed with costs. * 

Appeal dismissed . ' 

(9) 10 Ind. Cas. 469; 13 C. L. J. 619. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 66B 

of 1915. 

October 22, 1916. 

Present: —Mr. Prideaux, Offg. A. J. C. 

BALWANT— Plaintiff—Appellant 

versus 

DEORAO —Defendant—Respondent. 

Limitation Act (IX of 1908), Sch /, Art. 120, appli¬ 
cability of—Suit to recover village profits from co-sharer 
— Limitation—Burden of proof. 

A suit by a co-sharer to recover his share of the 
village profits from the managing co-sharer is govern¬ 
ed by Article 120 of the Limitation Act. [p. 849, col. 

2J # 

In a suit for the recovery of village profits the 
plaintiff must not only plead but adduce evidence that 
the defendant’s negligence was responsible for short 
collections, [p. 819, col 2.] 

Appeal against the decree of the District 
Judge, East Berar, dated the 29th September 
19.4, modifying that of the Subordinate 
Judge, Yeotmal, dated the 24th February 
1914. 

Messrs. S. K. Barlhigay and V. V. Ohitale , 
for the Appellant. 

Rao Bahadur D. N. Khare t for the Re¬ 
spondent. 
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. JUDGMENT.—This appeal arises from 
a suit filed by the appellant, a two-annas 
sharer in the jagir village of Mouzi Wanoj. 
to recover his share of the village profits 
for the six years ending 191 i- i 2 from the 
defendant Deorao, an eight-annas sharer in 
and the manager of the said village^ 
Rupees 2,168-1-3 with interest are claimed. 

The appellant’s right to claim profits of 
a two annas share was admitted bat it was 
pleaded, inter aL'a, that the claim as regards 
the profits of the first three years in suit 
was time-barred. The suit resulted in a 
decree for Rs. 2,162-5-0 being passed in 
plaintiff’s favour. 

On appeal the District Judge, East 
Berar, has held that Article 62 and not 121 of 
the Limitation Act applies and has, therefore, 
confined the suit to the last three years. 
He has for this and for other reasons 
reduced the amount due to the plaintiff to 

Rs. 857-15-9. 

Against that decision the present appeal 
has been filed. The 2nd and the 9th grounds 
of appeal have not been pressed and need not, 
therefore, bo considered. Of the remaining 
grounds the main ground is that which 
questions the period of limitation found by 
the lower Appellate Court to be applicable. 
In cases for village profits arising in the 
Central Provinces, the six years’ rule is 
invariably applied on the authority of 
Mohammad Farrukhv. Birdhichand Oswal (1). 
The learned District Judge avoids following 
this case principally on the ground that 
it has been customary in the past in Berar 
to hold that Article 62 of the Limitation 
Act governs these cases. There is authority 
for this view, for Elliot, J. C., in Regular 
Appeal No. 160 of 1899, reported at page 109 
of 5 Berar Law Journal, dealing with the 
case of a half sharer in an Izara village 
claiming profits from a managing co-sharer, 
holds that Article 62 is the one to be 
applied. 

No reasons are given for this decision, 
and with all respect to the learned Judicial 
Commissioner who decided that case, 1 find 
myself unable to agree with him. For the 
respondent it is- contended that neither 
Article 02 nor yet Article 120 governs 

(1) 10C.?. L. R. 98. 

5* 


the case but that it falls under Article 
89 of the Limitation Act. It seems to me 
that there is no force in this contention. It 
is clear that the defendant manages the 
village, that he collects rents from the 
tenants, pays quit rent to Government for the 
village, and pays also the patel , patwari and 
jaglia . He defrays the customary expenses 
of various festivals in the year and after 
allowing for the rent of land in the possession 
of each co-sharer, makes up accounts and 
finds what share of the net profits is due to 
eaoh. 

It cannot be said that the moneys received 
by him were for the plaintiff’s use within 
the meaning of Article 62. Neither is Article 
89, which applies to suits by a principal 
against his agent applicable. The agency 
wanted for this Article is missing. The 
present case, to quote Mohammad Farrukh v. 
Birdhichand Oswal (1), is not a question of 
merely suing for money received. It cannot 
be said* that immediately eaoh tenant pays 
his rent, the plaintiff can claim his share 
thereof. The defendant is entrusted with the 
general management of the village and has to 
spend as well as to receive money. I hold that 
Article 120 of the Limitation Act applies 
and have less hesitation in holding this 
to be the case, as ray decision brings the law in 
force in Berar in conformity with that ob¬ 
taining in the rest of the Province and 
increases the period of limitation hitherto 
held to have governed such cases in the first 
mentioned part of the Province. The case 
must, therefore, go back to the lower Appel¬ 
late Court to determine the amount due to 
tjhe plaintiff as his share of village profits for 
the first three years in suit. 


I still hold to the view expressed in Bal- 
krishna v. Deorao (2), decided on 10th July 
1914, that the plaintiff in these cases has 
not only to plead but to adduce evidence 
that the defendant’s negligence was respon¬ 
sible for short collections. I did not, 
however, intend to convey the impression 
formed by the lower Appellate Court that 
village officers’ emoluments in these suits 
should invariably be calculated according 
to rates prevailing in Khalsa villages. 
Section 6 of the Berar Patel and Patwari 
Law deals with the Deputy Commissioner’s 
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powers with regard to the payment of these 
village officials in a jagh and it can be gather¬ 
ed from the section that their emoluments 
can be settled by mutual agreement be¬ 
tween them and the jagirdar . In default 
of payment, where the rate is so settled, 
the Deputy Commissioner is empowered 
to enforce payment at that rate; but where 
it has not been so agreed to, he fixes a 
fair rate, but a rate not higher than that pay¬ 
able in a Khalsa village. 

The same principle can with advantage be 
followed in these suits. Where the manag¬ 
ing co-sharer has fixed the rate and this is 
proved, it should be allowed. Where it has 
not been fixed, the Court is justified in 
allowing emoluments to the extent allowed 
in G ivernment villages. The defendant 
in the present case has charged Rs. 200 
per annum for the pa'el and patwan . 
Tnis seems less than the amount tha*. 
would he paid yearly under the scale laid 
down in Appendix B of V-1 of the 2nd 
Volume of the Berar Revenue Manual. If this 
is so, it must beheld to represent the amount 
paid to these village officials for the work 
done by them and the defendant cannot claim 
more than that sum per annum. 

I can find nothing to warrant the lower 
Appellate Court’s assumption that the yearly 
disbursement of Rs. 200 for a dewanji refers 
to the patwan's remuneratipn. As the 
patward s emoluments are included in the 
sum of Rs. l00 charged yearly for the 
patei and patwan , it seems to me clear 
that the amount claimed as paid to the 
dewanji or clerk is a separate item. 
Whether the defendant is entitled to the 
sum claimed under this head is matter 
yet to be decided by the lower Appellate 
Court. 

The Rs. 35 claimed annually on account of 
paper is clearly the amount for the patel 
and palwari's chillar. The rate for chillar in 
Khalsa villages is settled by the Appendix to 
the Berar Revenue Manual already referred to. 
If it works out to more than Rs. 35 for the 
two village officers, the excess cannot be 
allowed, for the defendant’s statement is that 
only Rs. 35 a year were so spent. Should 
the rate in the Khalsa village work out to less 
than Rs. 35 per annum, then I do not think 
(.hat the defendant should be given more than 


would be allowed for this purpose in ■ inor¬ 
dinary village. ' v ? - 

With these remarks I- remand the case -to" 
the lower Appellate Court for a fresh decision. 
A refund certificate will issue and other costs 
will abide the result. 

1 Case remanded: ■■ 


CALCUTTA HIGH COURT. 

Appeal fcom Appellate Decree NO. 2313 7 

cf 1915. 

July 27, 1917. • • 

Present —Mr Justice N. R. Chatterjea and 

Mr. Justice Newbould, 

JNAN CHANDRA DAS and others — 

Plaintiffs and Defend ints Nos. 1 and 2 

—Appellants 
versus 

RAJANI KANTA PAL and oraERS — 

• 0 

Defendants—Respondents. 

Execution - Judgment-debtor in possession of land 
under contract of sale — Land, whether can be sold in 
execution — Judgment-debtor, position of. 

The plaintiff got into possession of a piece of land on 
payment of the entire consideration for its purchase 
under a contract of sale. Before the conveyance 
was registered, however, the land was sold and was 
purchased by the defendant in execution of a money 
decree against the plaintiff: 

Held, that the plaintiff at the date of the auction- 
purchase by the defendant had acquired a right to • 
the land which passed to the defendant under the r 
sale in execution, so that the plaintiff could not con¬ 
tend that he had no interest in the property which . 
could be purchased by the defendant at the execution 
sale, and that he was not entitled to recover the ; 
property from the defendant on getting a registered 
conveyance from its former owner after the defend¬ 
ant’s purchase, [p. 851, col. 2.] 

' Appeal against the decree of the Sub- * 

Judge, Dacca, dated the 8th June 1915, 

reversing that of the Additional Munsif, 

Naraingunj, dated the 30th November 1914. 

Babu Gobinda Chandra De Roy , for the 
Appellants. , 

Babu Birendra Chandra Pas, for the ;; 
Respondents. 

JUDGMENT.—The suit out of which 

• \ 0 

this appeal arises was one to recover 
possession of the lands in dispute under 
the following circumstances. The lands 
belonged originally to the plaintiff. They 
were sold in execution of a decree for 
money against him and purchased by on 
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Debendra in March 1905, and symbolical 
possession was taken by him in March 
1906. Debendra agreed to convey the lands 
to the plaintiff in consideration of a sum 
of Rs. 232 and actually executed a con¬ 
veyance on the 27th March 1906, but it 
was not registered as plaintiff paid only 
Rs. 200 out of the consideration. The 
plaintiff, however, was allowed to remain 
in possession. On the 17th July 1907 
the lands were sold in execution of another 
money decree against the plaintiff, and 
were purchased by the defendant No. 1, 
who obtained possession of the lands. The 
plaintiff on the 29th November 1907 

obtained a second kobala from Debendra 
which was duly registered. It is upon 
the strength of this second kobala that 
the plaintiff brought the present suit for 
declaration of his title by purchase from 
Debendra and for possession against the 
defendant No. 1, on the ground that at 
the time of the purchase by the latter, 
he, the plaintiff, had not acquired any 
interest which could be purchased by the 
defendant No. 1, the title to the lands 
being still then with Debendra as no 
registered conveyance had been executed 
until the 29th November 1907, /.e., after the 
purchase by the defendant No. 1. , 

A8 there was no clear finding whether 
the balance of the purchase money had 
been paid to Debendra before the purchase 
at the execution sale by the defendant 
No. 1, and also upon the question whether 
the plaintiff was in possession at the date 
of the said purchase, we sent back the 
case to the lower Appellate Court for findings 
on those points. The Court has found 
that the whole of the purchase money had 
been paid by the plaintiff to Debendra 
before the purchase by the defendant No. 
1, and that the plaintiff was in possession 
at the date of the auction purchase by the 
defendant No. 1. 

Upon the findings the position appears 
to be this. At the date of the purchase 
by the defendant No. 1 at the execution 
sale (17th July 1907), the plaintiff had paid 
the entire consideration money (Rs, 232) 
to Debendra who had purchased his 
rights at a previous execution sale, and 
who had agreed to convey the property to 


him, and the plaintiff was allowed to 
remain in possession of the property. In 
the circumstances stated above, plaintiff 
undoubtedly could have sued Debendra for 
specific performance, and he could have 
successfully resisted a suit by Debendra 
if the latter sued the plaintiff for posses¬ 
sion of the property, although there was 
no registere 1 conveyance executed by him. 
The argument founded upon section 54 
of the Transfer of Property Act that in 
the absence of a registered instrument the 
transaction was a nullity was relied on by 
Cox, J., in the case of Puchha Lai v. Kunj 
Behary Lal{ 1), but was overruled by the Court 
of Appeal (Jenkins, C. J., and Mookerjee, J.) 
relying upon the principle laid down in 
Walsh v. Lonsdale (2). Jenkins, C. J., ob¬ 
served in that case, “There is no invasion 
or evasion of the Registration Act. It is 
merely securing to a party those rights to 
which he is entitled apart from the Acts — 
rights to which he has a good title in 
Courts to which the abiding direction has 
been given to proceed in all cases according 
to equity and good conscience.” The principle 
was followed in the case of Khagendra 
Xath Chatterjpe v. Sonatan Guha (3), in which 
the decision of the Privy Council in 
Mahomed Musa v. Aghore Kumar Ganguli (4) 
was also relied upon Having regard to 
those decisions we think that the plaintiff 
at the date of the purchase by the 
defendant No. 1 had acquired a right to the 
property and that as Debendra could not, 
at that date, enforce any right against 
the plaintiff, the plaintiff cannot contend 
that he had no interest in the property 
which could be purchased by the defendant 

No 1. 

It is contended that the defendant No. 1 
cannot avail himself of any equity which 
could be enforced by the plaintiff, but the 
defendant No. 1 as the purchaser of the 
rights of the plaintiff oan do so. It is 
contended further on behalf of the plaint¬ 
iff-respondent that the view taken in the oases 

(1) 20 I ml. Cas. 803; 18 C. VV. N. 445; 10 C.L.J. 213. 

(2) (1882) 21 Ch. D. 0; 52 L. J. Ch. 2; 46 L T. 858; 
31 W. It. 109. 

(3) 31 liul. Cas. 987; 20 C. W. N. 149. 

(4) 28 1ml. Cas. 930; 42 I. A. 1; 19 C. W. N. 250; 
17 Bom. L. It. 420 ; 42 C. 801; 21 C. L. J. 231; 28 M. 
L. J. 548; 13 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 
258; (1915) M. W. N. 621 (P. C.). 
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of Tuchha Lai v. Kunj Behary Lai (1) and 
Khagevdra Nath Chatterjee v. Sonatan Guha 
(3) must be taken to have been overruled by 
the decision of the Judicial Committee in the 
recent case of Mating Shwe Goh v. Maung 
Inn (5). In that case it was found that 
the mortgagor had subsequent to the 
mortgage agreed (on the 4th April 19C6) 
with the mortgagee to sell the property 
mortgaged to the latter on or before the 
6th July 1906 for one lac of rupees, if 
he failed to pay the mortgage money 
(Rs. 50,000) with interest. He failed to do 
so and a decree was passed for specific 
performance of the contract to sell. The 
mortgagee entered into possession of the 
property on the 24th March 19 il though 
no proper conveyance of the equity of 
redemption had been executed and on an 
application which was in form for execu¬ 
tion of the decree for specific performance, 
a question arose as to the manner in 
which the purchase money payable under 
the contract for sale was to be calculated. 
The mortgagee contended that interest 
continued to run upon his mortgage until 
the date when he entered into possession 
and that consequently the principal sum 
of Rs. 50,000 together with the agreed 
interest up to that date ought to be 
deducted from the one lac of rupees which 
was the purchase price, and the balance 
only should be paid by him. It was held 
by the Chief Court of Burma that he was 
entitled to bring into account the amount 
due for principal and interest up to the 
6th July 1906. 

The Judicial Committee pointed out that 
the foundation of that judgment of the Chief 
Court depended upon the application to the 
contract of the 4th £pril 190o of the well- 
known principle by which the rights of 
vendors and purchasers are regulated in 
England, and under which a contract for 
sale of real property makes the purchaser 
the owner in equity of the estate, and from 
that principle it followed that “Where the 
rights as to payment of interest on the 
purchase money are not regulated by the 
terms of the contract the purchaser is deemed 

(5) 38 Ind. fas. 938; 21 C. W. N. 500; 21 M. L. T. 
18; 15 A. L. J. 82; (1917) M. W. N. 117; 32 M. L. J. 6; 
25 C. L. .1. 108; 19 Bom. L. K. 179; 5 L. VV. 532, 44 
C. 542; 10 Bur. L. T. 69 (P, C ). 


to be entitled to the rents and profits of the 
property, as from the time when he did take 
or could safely have taken possession, and 
interest on the purchase money runs in 
favour of the vendor from that time,” and 
observed: It has been pointed out to their 

Lordships that the underlying principle, upon 
which this rule depends, has no application 
to the sale of real estate in Lower Burma, 
since by section 54 of the Transfer of Pro¬ 
perty Act, 1882, (a Statute mdee applicable 
to Lower Burma), it is expressly provided 
that such a oontract creates no interest in 
or charge upon the land. If, therefore, the 
contract was silent in dealing with the ques¬ 
tion of interest, their Lordships think that 
the appellant would have strong ground for 
contending that the reasoning in the Court 
of Appeal could not be supported.” But 
apart from that consideration their Lordships 
held that the appellant must succeed upon 
the construction of the contract itself. 

Now section 54 of the Transfer of Property 
Act expressly lays down that a contract for 
the sale of immoveable property does not 
of itself create any interest in or charge on 
such property, and to that extent it differs 
from the rule of English Law, and this is 
all that was pointed out by the Privy 
Council. 

The question whether the equitable doc¬ 
trine of part performance, which arises from 
the fact that the vendee has paid the full 
purchase money and has obtained possession 
of the property agreed upon to be sold, is 
inapplicable by reason of the provisions of 
section 54 of the Transfer of Property Act 
was not considered nor decided by their 
Lordships. In the present case the defend¬ 
ant No. 1 does not rely uron the mere con¬ 
tract of sale, which by itself (as laid down 
by section 54 of the Transfer of Property 
Act) does not create any interest iD the pro¬ 
perty. He relies upon the fact of the entire 
purchase money having been paid and pos¬ 
session obtained by the plaintiff under the 
contract of sale. The Judicial Committee in 
an earlier case of Mahomed Musa v. Aghore 
Kumar Ganguli (4) cited above, referring to 
the case of Maddison v. Alderson (6), observed: 

* Their Lordships do not think that there is 
anything either in the law of India or of 

• 6) (1883) 8 A. C. 467; 52 L J. Q. B. 737; 49 L- T. 
303; 31 W. R. 820; 47 J. P. 821. 
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England inconsistent with it, but, upon the 
contrary, that these laws follow the same 
rule. In a suit said Lord Salborne, in Maddison 
v. Alderson (6) founded on such part perform* 
ance (and the part performance referred to 
was that of a parol contract concerning land) 
the defendant is really charged upon the 
equities resulting from the acts done in exe¬ 
cution of the contract, and not (within the 
meaning of the Statute of Frauds) upon the 
contract itself. If such equities were ex¬ 
cluded, injustice of a kind which the Statute 
cannot be thought to have had in contempla¬ 
tion would follow.” 

In the present case the person who disputes 
the right of the defendant No. 1 is the 
plaintiff himself whose interests were pur¬ 
chased by the former. No question, therefore, 
arises of any third person having acquired 
any rights in the property and we are not 
pressed with any considerations of the policy 
of the Registration Act. 

We are of opinion that the interests of the 
plaintiff in the property passed to the de¬ 
fendant No. 1 under the sale in execution. 
The decree of the lower Appellate Court 
must, therefore, be set aside and that of 'he 
Court of first instance restored. The appel¬ 
lant will he entitled to his costs. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 104 

of 1916. 

January 10, 1917. 

Present: —Sir Lancelot Sanderson, Kt., 

Chief Justice, and Justice Sir Asutosh 

Mookerjee. Kt. 

MAHARAJ BAHADUR SINGH— 

• Judgment-debtor—Appellant 

VGTSUS 

INDER CHAND BOTHRA— 

Respondent. 

Civil Procedure Code (Act XIV of 1882), s. 248— 
Order on application for transmission of decree , whether 
order on application for execution — Notice—Execution 
of decree, order for, without notice, validity of. 

Where a notice is necessary to be issued under 
sect ion 248, Civil Procedure Code, 1882, any order 
for execution made without such notice is without 
jurisdiction and consequently a nullity, [p. 856, c:ls. 

1 & 2 ] 

Per Sanderson, C. J .—An order granting an appli¬ 
cation of a decree-h >lder fop transmission of tfie 


decree to another Court for execution is not an 
order passed on a previous application for execution 
within the meaning of section 248, Civil Procedure 
Code of 1882. [p. 856, col. 1.] 

Per Mookerjee, J .—A notice, given to the represent¬ 
atives of a judgment-debtor, of the decree-holder’s 
application for transmission of the decree for execu¬ 
tion to another Court cannot be treated as a notice 
given upon a previous application for execution 
within the meaning of section 248 of the Code 
of 1882. [p. 857, col. 1.] 

Appeal against the following order of Mr. 
Justice Chitty, dated the 29th August 1916, 
sitting on the original side:— 

“in this case a question arose whether 
the decree was barred by limitation; 
in other words, whether there had ever 
been any revivor. The decree was passed 
on 19th June 1896 for Rs. 1.3,150-1-0 in 
favour of Kapoor Chand Kharrar. Kapoor 
Chand Kharrar died and on 18th August 
1907 Surajmull, purporting to be the only 
son of the decree-holder, applied to this 
Court for transmission of this decree to the 
Murshidabad Court for the purpose of en¬ 
forcing it against Maharaj Bahadur Dhunput 
Singh, who was the only son of the judgment- 
debtor who had also then died. Notice 
was issued under section 248 (a) and (6), 
because not only had more than a year 
elapsed but enforcement of the decree was 
applied for against the legal representatives 
of the judgment-debtor. That notice was 
duly served and a question arose as to 
whether Surajmull required a succession 
certificate before he could be allowed to 
exeoute the decree. The matter was referred 
to the Judge in Chambers by consent of 
both parties and on 23rd August 1907, 
Mr. Justice Harington passed an order under 
section 248 against Maharaj Bahadur 
Dhunpat Singh as the legal representative 
of the deceased judgment-debtor*. The 
present application was made on 11th 

August 1916. It is, therefore, within twelve 
years of 23rd August 1907, the date of 
Mr. Justice Harington’s order. This faot 
appears to me to distinguish this case from 
the case of Chutterput Singh v. Sait Sumari 
Mai (1). There was a judicial pronouncement 
by Mr. Justice Harington under section 
248, that the decree was capable of exe¬ 
cution. It is clear that by that order a 
revivor of the decree would take place. 

(1) 36 Ind. Cas. 602; 43 C, 903; 23 C. L. J. 64): £0 
C. W. N. 889. 
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A further point was taken with regard to the 
right of the present assignee of the decree to 
execute it. It appears that Surajmull in 1907 
falsely represented that he was the only son of 
the decree-holder, who had left another son 
Hari Charan. The family was a joint 
Mitakshara family and the question of the 
necessity for Surajmull taking out a succession 
certificate was dealt with by Mr. Justice 
Harington in the presence of the judgment- 
debtor. The other brother does not seem 
to have taken any part in the execution 
of this decree, but he is said to have joined 
in the sale to the present applicant; we 
find that the judgment-debtor has on 
several occasions appeared before this Court 
in the matter of execution and has never 
raised the objection that Hari Charan was 
a necessary party to any of those applications. 
As a matter of fact it does not appear 
that he wa9 a necessary party. The whole 
decree descended by survivorship to Surajmull 
as well as to Hari Charan and Surajmull 
would be entitled to apply for execution. 
It is unnecessary to consider whether Hari 
Charan has lost any right which he might 
have had under the decree, inasmuch as 
the decree has been transferred by both 
the brothers to the present applicant. I 
think that the decree is not barred by 
limitation and that the present applicant 
should be allowed to proceed with the 
sale of the property No. 58 Burtolla Street, 
which sale was ordered by the Court but 
eventually adjourned sine die on 28th 
August 1910. The application will, there¬ 
fore, be allowed with costs. The order will 
be in terms of the prayer of the petition.” 

Against this order, the judgment-debtor 
appealed. 

Sir 8. P. Sinlia and Messrs. N. Sarkar 
and B. L. M it ter, for the Appellant. 

Mr. 8. h\ Chakrabarty, for the Respondent. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal from 
the judgment of Mr. Justice Chitty, where¬ 
by he allowed the application of Inder 
Chandra Bothra to be at liberty to proceed 
with the sale of premises No. 58 Burtolla 
Street in the town of Calcutta, attaohed in 
execution rf the decree in question. In order 
to state the point it is necessary to examine 
the facts. It appears that on the 19th of 
June 1896 one Kapoor Chand Kharar 


obtained a decree against Maharaj Bahadur 
Dhunput Singh for Rs. 13,‘50. The applica¬ 
tion in this case was made by the holder of 
the assignment from the sons of the original 
creditor and the opposite parties are the 
sons of the original debtor. On the 18th 
of May 1907, an application was made by 
the son of the decree-holder for transmission 
of the decree to the District Court of 
Murshidabad for the purpose of having the 
decree executed. On the 28th of August 
1907, an order for transmission was made 
by Mr. Justice Harington. The matter came 
before Mr. Justice Harington in this way. 
It appears that the matter having come 
before the Registrar, an objection was taken 
that no succession certificate had been 
produced by the applicant, and the Registrar 
consequently referred the matter to Court, 
and Mr. Justice Harington was the learned 
Judge who disposed of it. The facts are 
stated by Mr. Justice Chitty in his 
judgment. Having stated that notice was 
duly served and that a question arose as to 
whether Surajmull required a succession 
certificate before he could be allowed to 
execute the decree, he says: ‘ The matter 
was referred to the Judge in Chambers by 
consent of both parties and on the 23rd of 
August 1907 Mr. Justice Harington passed 
an order under section 248 against 
Maharaj Bahadur Dhunpat Singh as the 
legal representative of the deceased judgment- 
debtor.” That decree was not transmitted, 
and, on the 4th cf September 1907 an 
application was made by the same parties 
for the attachment and sale of certain 
premises in Calcutta, namely, No. 58 Burtolla 
Street. In the application it was stated 
that the property was inherited by Maharaj 
Bahadur Singh as the sole heir under the 
Mitakshara Law from the deceased defend¬ 
ant Rai Dhunput Singh Bahadur. In respect 
of that application no notice was issued to 
the representatives of the deceased judgment- 
debtor, the Registrar in his order express¬ 
ing the view that no notice was necessary 
either under section 232, Civil Procedure 
Code, or under section 248 (a),Civil Procedure 
Code, the decree having been transferred 
to the applicants by operation of law and 
the Court having in a previous application 
ordered execution against the same person 
as legal representative of the deceased 
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judgment debtor. On the 17th of September 
an attachment was made of the 
property in Calcutta, and on the 29th of 
July 1908. an order for sale was made. 
Both these orders, as I understand, were 
made without notice to the representatives 
of the deceased judgment-debtor. After 
that, apparently, the holders of the decree 
changed their mind; they did not proceed 
with the order for sale, but another ap¬ 
plication was made for transmission of 
the decree, ana that was made on the 
25th of August 1908. The Master, dealing 

with this application in the ordinary course, 
made an order that the decree should be trans¬ 
mitted. On the 1/th of May 1909 the 
learned District Judge of Berhampur re¬ 
turned the decree to the High Court with 
a note that the matter had been dismissed 
for want of prosecution. Then on the 12th 
of March 1910 the holder of the decree 
applied to proceed with the order of 29th 
of July 19C8 which, it will be remembered, 
wa9 the order for the sale • f the premises 
in Calcutta Then on the 21st of April 
1910 the Master made an order for the 
sale of the premises, and it will be noted 
that that order was made when the Master 
was acting under the old rules of the 
Code, the new rale*, as pointed out by 
the learned Advocate General, not having 
come intv) force until the 15th of April 
1914. I might incidentally mention here— 
although l do not think it is necessary 
for my judgment in this case as at present 
advised — that that order of the Master would 
be without jurisdiction. 

The property was advertised for sale and 
a date was finally fixed for the sale of 
the property on the 25th of August 1914. 
Then the representative of the judgment- 
debtor came upon the scene again and 
applied to have tlie attachment of September 
1917 set aside on the ground that the 
property was trust property : and—as 1 
understand—the application was made in 
his capacity as trustee. Then the holder 
of the decree came upon the scene again, 
an 1 upon his application the sale was ad¬ 
journed sine di*. That was in August 1914. 
Nothing happened then until two years later, 
when on the 29th of August 1916 the 
present applicant, Inder Chand Bothra, hav¬ 
ing obtained an assignment of the decree 


from the sons of the decree-holder made 
this application to the Court, and, as I 
have already stated that was an application 
for leave that he might be allowed to 
proceed with the sale of the said attached 
property in terms of the order of the 29th 
July 1914. Now, those are all the facts— 
which 1 think necessary to state for the 
purpose of my judgment. The matter really 
is within a narrow compass. 

The learned Advocate-General argued first 
of all that inasmuch as there was no notice 
of the application dated the 4th of Septem¬ 
ber 1907, which was for the attachment of 
the premises in Calcutta, served upon the re¬ 
presentatives of the judgment debtor, the 
subsequent proceedings in respect of that 
application, namely, the attachment of the 
17th of September 1907, and the order 
for sale of the 29th of July 1908, were 
both invalid, inasmuch as they were made 
without jurisdiction. That depends upon 
section 248 of the Civil Procedure Code 
which was then in force That section says 
as follows : 

“The Court shall issue a notice to the 
party agains' whom execution is applied 
for, requiring him to show cause, within 
a period to be fixed by the Court, why 
the decree should not be executed against 
him (a) if more than one year has elapsed 
between t<he date of the decree and the 
application for its execution, or (l>) if the 
enforcement of the decree be applied for * 
against the legal representative of a party 
to the suit in which the decree was made.” 
(b) certainly applies to this case ; (u) also 
applies to this case. There is a proviso to 
the section which runs as follows: ‘Pro¬ 
vided that no such notice shall be necessary 
in consequence of more than one year having 
elapse! between the date of the decree and 
the application for execution, if the appli¬ 
cation be made within one year from the 
date of any decree passed on appeal from 
the decree sought to hi executed, or of 
the last order against the party agaiinst 
whom execution is applied for, passe! on 
any previous application for execution.” If 
the order for transmission which was made 
by Mr. Justice Harington on the 23rd of 
Ang'st 907, was an order passed on a 
pn-vinus application for execution, then r.o 
notice under the proviso to the section 
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would be necessary in respect of the ap¬ 
plication of the 4th of September 1907. 
On the other hand, if the order of the 

23rd of August 1907 of Mr. Justice 

Harington was not an order passed on a 
previous application for execution, then 
notice in respect of the application of the 
4th of September 1907 ought to have been 
given, and if such notice was necessary 
and if it was not in fact given, then the 
attachment and the order for sale were 
made without jurisdiction. Therefore, the 
question to be considered is whether the 
order made by Mr. Justice Harington was 
passed on a previous application for execu¬ 
tion. In my judgment it was not such an 
order. Having regard to the decision of 
a Full Bench of this Court in Ghutterput 
Singh v. Sait >bumari Mai (1) it is necessary 
for us to look at the substance of the 
application and the order that was made on it. 
There is no doubt that the application was 
merely an application that the decree should 
be transmitted by this Court to the Dis¬ 
trict Court of Murshidabad, and whatever 
form may have been used in the course of 
the proceedings, the learned Judge in effect 
was deciding that the order asked for, 
namely, that the decree should be trans¬ 
mitted to the District Court, should be 
made. Having regard to the Full Bench 
decision, that was rot an order passed 
on a previous application for execution, 
and, consequently I am of opinion that notice 
of the application of the 4th of September 
1907 was necessary under section 248 of 
the Civil Procedure Code then in force, 
and inasmuch as no notice was in fact 
given the attachment and the order for 
sale of the 29th July 1908 were made 
without jurisdiction, as it was made ex parte. 
Therefore, when the applicant in this case, 
Inder Chand Bothra, comes to the Court 
and asks for leave to carry out the order 
of the 29th of July 1908, he is asking 
this Court to carry out an order which 
was made without jurisdiction. That appli¬ 
cation, therefore, ought to be refused. 

There is one other matter which I may 
mention. I say nothing as to whether the 
application of the 4th of September 1907 
still is one, of which the applicant in this 
case can avail himself. It may be that 

he oan avail himself of the proceedings 


which were started by that application, or 
it may be that he cannot avail himself 
of the proceedings started by that appli- 
cation; and, I say nothing to intimate 
what view ought to be taken by a Court, 
supposing any further application were to 
be made by the applicant in this case in 
respect of such proceedings. 

For these reasons I think the appeal 
ought to be allowed and the learned Judge’s 
order set aside and the application dismissed 
with costs both in the Court of Appeal and 
the Court of first instance. 

Mookerjee. J.—I agree that the order of 
Mr. Justice Chitty cannot be supported. 

On the 1st September 1914 the res¬ 
pondent took assignment, from the repre¬ 
sentatives of Kapur Chand Kharar, of a 
decree for money made on the 19th June 
1896 on the Original Side of this Court 
against Rai Dhanpat Singh Bahadur, the 
predecessor-in-interest of the appellant. 
On the 29th August 1916, the respondent, 
as such assignee, applied to this Court to 
carry out an order for sale of immoveable 
property made so long ago as the 29th 
July 1908 after attachment had been 
effected ex parte on the 17th September 
1907, on the basis of an application for 
execution dated the 4th September 1907. 
Mr. Justice Chitty has granted this prayer, 
and the question for determination is, whe¬ 
ther this order can b9 supported. 

On behalf of the judgment-debtor appellant, 
the Advocate-General has argued that the 
order for sale, as also the antecedent order 
for attachment, were made without jurisdic¬ 
tion and no further proceedings can be 
taken on the basis thereof. The reason 
assigned for this contention is that the 
attachment and the consequent order for 
sale were made without the requisite notice 
to the judgment-debtor under clauses (a) 
and f b) of section 243 of the Civil Procedure 
Code of 18S2, then in force. The argument 
in snbstance is that if a notice was requisite 
the order for execution made without notice 
must be deemed to be a nulli’y, as is 
shown by the decision of the Judicial' 
Committee in Raghunath Das v. Sundar Das 
Khetri (2) which confirms the view taken in 

(2) 24 Ind. Cas. 304; 42 C. 72; 20 C. L. J. 655; 41 I. 

A. 251; 18 C. W. N. 1058; 1 L. W. 567; 27 M. L. J. 
150; 16 M. L. T. 353; (1914) M. W. N. 147; 16 Bom. 
b. R. 814; 13 A.L.J. 154 (P. C.). 
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a long series of cases in India reviewed in 
Desoo Verikatfsav. Srinivasa Banga Row' 3) 
and Syam Mandal v. 8ati Nath Banerjee (4). 
The question consequently arises, whether 
notice under section 248 was requisite in 
the circumstances of this case. Ihe decree- 
holder was dead: so also was the judgment- 
debtor; and more than one year had elapsed 
from the date of the decree when the appli¬ 
cation for execution was made on the 4th 
September 1907. Consequently, prima facie , 
notice under section 248 was requisite ; but 
no sucb notice would be essential, if the 
requisite notice had been given upon a 
previous application for execution. The only 
previous notice to which reference has been 
made was a notice given upon an application 

made on the 18th May 1907 for trans¬ 
mission of the decree, and granted by Mr. 
Justice Harington on the 23rd August 
1907. This, however, is plainly not a notice 
as contemplated by section 24S, Civil Pro¬ 
cedure Code. The fundamental distinction 
between an application for transmission of 
a decree and an application for execution 
of a decree was fully analysed and examined 
In the case of Sripati Cham v. Belchambers 
(5), and was also incidentally explained 
by the Full Bench in Chutterput Singh v. 
Sait Sumari Mai (l). That view has now been 
confirmed by the decision of the Judicial 
Committee in Maharajah of Bobbili v. A arusa- 
raju Peda Baliara (6). Consequently, the notice 
given to the representatives of the judg¬ 
ment-debtor of the application for trans¬ 
mission of 

treated as notice given upon a previous appli- 

oation for execution within the meaning of seo- 

tion 248 of the Code of lt82. The true position 
then is that notice under section ‘24S was 
requisite upon the application of the 4th 
September 1907, that such notice admittedly 
was not given, that the orders of the 7th 
September 1907 and the 29th July 1908 

were made without jurisdiction, and that 


consequently, no legal proceedings oan be 
taken on the basis thereof. 

It has been argued, however, that this con¬ 
tention is not open to the appellant by reason 
of certain proceedings which took place in 
1910, and may be briefly described. On 
the 12th March 1910 the decree-holder 
made an application for sale. The usual 
order was made by the Master on the 21st 
April 1910. No further action appears to 
have been taken on the basis of this 
application. But cn the 27th August 1914, 
the appellant in his character as trustee 
of the estate of his grandfather appeared in 
Court and contended that the property 
sought to be sold was trust property and was 
not liable to be seized in execution of a 
decree obtained against his father. Mr. 
Justice Chitty on the 27th August 1914 

overruled this objection. The contention 
of the respondent is that this order attracts 
the operation of the rule laid down by the 
Judicial Committee in Mungul Pershad 
Bichit v. Orija Kant Lahiri (7). That case, 
however, can have no possible application 
to the circumstances of the present litigation, 
for there was no determination by Mr. 
Justice Chitty, directly or by implication, 
on the 27th August 1914, that the order 

for attachment made on the 27th September 
K'07 and the order for sale made on the 
29th July 1908 were valid and legal orders, 
In my opinion the point taken by the 
appellant is open to him and really concludes 
the matter. In these circumstances I need 
not express an opinion upon the question 
whether the application for execution made 

on the 4th September 1907 may be deemed 
as still pending and whether an application 
to revive it and to carry on proceedings on 
the basis thereof may still be entertained 
by this Court on the principle recognized by 
the Judicial Committee in Qamar-ud-dm 
Ahmad v. Jawahir Lai (8), or is liable to be 
refused as an abuse of the process of the Court. 
I agree that this appeal must be allowed 
and the application dismissed with oo.,ta 


(3) 4 In (I Cas. 306; 33 M. 187; 7 M. L. 1.32. 

(4) 38 Ind. Cas. 493; 24 C. L. J. 523; 21 C. W. N. 

:7 (5)8Iml. Cas. 22; 15 C. h. J. 123; 15 C. W. X. 

06 (6) 36 Ind. Cas. 682; 21 C. W. X. 162; 24 C. L. J. 
478- 31 M. L. J. 300; 39 M. 640; 18 Bom. L. R. 909; 14 
;V. L. J. 1129; 20 M. L. T. 472; 4 L. W. 558; (1916) 2 

M. W. N. 541; 1 P. h. W. 26 (P. C.). 


throughout. 

Appeal allowed. 

( 7 ) 8 C. 51 ; 6 I. A. 123; 11 C. L. It. 113; 4 Sar 

p. C. .1. 249; 4 Ind. Dec. (s. s ) 3-\ 

8) 32 1. A 102; 27 A. 334: 1 O. L. J. 38!; 2 A L. 

397; 9 O. w N. 601 ; 15 M. L J. 258 ; 7 B‘>U». R. 
433;’ 8 Sar. P. C. J. 810 (P. O.). 
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JAGDJSH SINGH V. RAM ADHIN SINGS. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 279 of 1916. 

March 26, 1917. 

Present :—Mr. Lindsay, J. C. 

J AGDISH SINGH —Plaintiff—Appellant 

versus 

RAM ADHIN SINGH and others — 
Defendants—Respondents. 

Limitation Art (IX of 1908), Sch. I, Art. 18 1 , appli¬ 
cability of -Civil Procedure Code (Act V of 1908), 0. 
XXXIV, r. 5 (2), application under — Limitation , com¬ 
mencement of — Mortgage—Decree far tale—Application 
for decree absolute—Appeal, effect of. 

An application for a decree absolute made under 
Order XXXIV, rule 5, sub-rule [2), of the Civil Pro¬ 
cedure Code, is an application under the Code and is 
governed by Article 181, Schedule I, of the Limitation 
AcU [p- 858, col. 2.] 

Under the provisions of Order XXXIV, rule 5, 
Civil Procedure Code, the right to make an applica¬ 
tion begins as soon as the period limited in the decree 
expires and once time begins to run it must con¬ 
tinue running, so that if an appeal is preferred 
against the decree, the limitation for making an 
application for a decree absolute is not thereby 
extended, [p. 859, col. 1.] 

Madho Ram v. Nihal Singh, 30 Ind. Cas. 494; 38 A. 

21; 13 A. L. J. 985, followed. 

Appeal against the decree of the District 
Judge, Lucknow, dated the 19th April 1916, 
reversing that of the Sub Judge, Unao, 
dated the 24th January 1916. 

Messrs. Ishwari Prasad and Ram B^arose 
Lai , for the Appellant. 

Messrs. Puttoo Lai and Alakund Bihari 
Lai , for Respondents Nos. 1 to 3. 

JUDGMENT.—The question raised in 
this appeal is one of limitation. In ray 
opinion it has been rightly answered by 
the lower Appellate Court and the appeal 
must be dismissed. The appellant before 
me is a person who obtained a decree for 
sale upon a mortgage. The time for pay¬ 
ment limited by that decree expired on 
the 18th of October 1912. One of the de¬ 
fendants in the case, a man named Sheo- 
gobind, preferred an appeal against this 
decree, That appeal was dismissed on its 
merits by the District Judge cf Hardoi 
on the 23rd of January 1913. This present 
appeal has arisen out of an application 
made by the plaintiff appellant fora final 
decree under the provisions of Order XXXIV, 
rule 5, sub-rule (2). This application was 
made either on the 3rd or 26th of Novem¬ 
ber 1915 (both dates are recorded on the 


petition). It was met with an objection 
that it was barred by time and iu this 
connection the opposite party relied on 
Article 181 of the Schedule to the Limita¬ 
tion Act. The Court of first instance re¬ 
jected the plea of limitation. It has, how¬ 
ever, been accepted in the lower Appellate 
Court and the application has been dismissed. 
In appeal here it is argued that Artiole 
IS l does not relate to an application of this 
kind. To my mind the whole question is 
settled by an abundance of authority which 
cannot be disputed. Ooe case which was 
relied upon by the Court below is a deci¬ 
sion of a Bench of the Allahabad High 
Court reported as Madho Rqm v. Nihal 
Singh (l). That case exactly covers the 
case which we have before us now. I may 
further refer to a decision of the Patna 
High Court reported as Bala Ram Naik v. 
Kanhai Bharan (2). There the authorities 
are discussed and it was held that 
Article 181 governs applications for a final 
decree for foreclosure or sale, that is to say, 
applications made under Order XXXIV, rule 
3, or Order XXXIV, rule 5, both of which 
expressly require applications to be made. I 
have listened to a long argument, which has 
been put forward by the appellant’s learn¬ 
ed Counsel and in the course of which he 
has referred me to numerous decision®. One 
on which he laid particular stress is reported 
as Madha Moni Dan v. Pamela Lambert 
(3). The authority of that case, however, 
has been shaken by subsequent decisions 
of the Calcutta High Court, of which I need 
only mention Amolak Chand Parak v. Sharat 
Chandra Mukherjee (4). This latter case 1 
may observe was affirmed by their Lord- 
ships of the Privy Council in Munna Lai 
v. Sarat Chunder (5). The authorities of 
the Allahabad and Patna High Courts are 
also supported by a decision of the Bombay 
Court which is reported as Datto 
Atmaram Hasabnis v. Shankar Dattatraya (6). 

(1) 30 Ind Cas. 494; 38 A. 21; 13 A. L. J. 985. 

(2) 38 Ind. Cas. 385; l P L. J. 364. 

(3. 6 Ind. Cas. 537; 37 C. 796; 12 C. L. .T. 328; 15 

C. W. N. 337. 

(4) 11 Ind. Cas. 943; 38 C. 913; 16 C. W. N. 49. 

(5) 27 Ind. Ca«. 6*3; C. 776; 17 M L T. 120; 21 
C. L. J. 118; 2 L. W. 282; 19 C. W. N. 561; 28 M. L. J. 
470; 17 Bom. L. R. 403; 42 I. A. 88 (P. C.). 

1.6) 21 Ind. Cas. 318; 38 B. 32; 15 Bom. L. R. 841, 
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It seems to me to be clear on all hands 
that Article 181 must govern an applica¬ 
tion of this kind. It is not to be doubted 
that an application made under Order 
XXXIV, rule 5, sub-iule (2),is an application 
under the Code of Civil Procedure and that 
being so, I am unable to imagine how it is 
to be removed from the operation of Article 
181. The reasoning in the cases which I 
have just cited appears to me to be unanswer¬ 
able. Having now decided that Article 

181 applies, the next point for argument is, 

from what date limitation began to run. 

I have already mentioned that the first 
decree of the Appellate Court was passed 
on the 23rd of January 1913. The appel¬ 
lant claims that in any case limitation 
could only begin to run against him from 
this latter date The argument on the 
other hand is that on the language of 
Article 181 the right to make the applica¬ 
tion first accrued on the expiry of the time 
which was limited in the Original Court’s 
decree. The time limited in that decree 
expired on the 18th of Ootober 1912 and, 

therefore, it is said that three years’limita¬ 
tion provided in Article i SI began to run 
from this date. 1 think this argument 
must be accepted. It is the argument which 
was adopted by the Bench of the Allaha¬ 
bad High Court in the ruling reported as 
Madho Pam v. Nihal Singh (L). I am unable 
to accept the contention that in a case 
of this kind the date of an appellate 
decree gives a fresh starting point for 
limitation. The language of the third 
column of ’he Schedule in Article 181 lays 
down that the period begins to run from 
the time “when the right to apply accrues.” 
There can be no doubt in my mind as to 
when this right does accrue, for under the 
provisions of Order XXXIV, rule 5, the 
right to make an application begins as soon 
as the period limited in the decree expires 
and once time begins to run it must con¬ 
tinue running. I am unable to entertain 
the argument, therefore, that the appellant 
was entitled to limitation starting from the 
date of the Appellate Court’s decree. That 
argument might have been a sound one if 
we were dealing now with an application 
for execution of decree to which the terms 
of Article 182 would apply, hut as has 
been pointed out, applications of the nature 


contemplated in Order XXXIV, rule 5, are 
not applications for execution of decree, 
they are applications for an order for a 
final decree. The same line of argument, 
therefore, cannot be followed as in cases 
where the application is for execution of 
deoree. I am satisfied that the decision of the 
lower Court on the question of limitation is 
correct and I dismiss this appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1454 

of 1915. 

July 5, 1917. 

Present: — Mr. Justice Fletcher and 
Mr. Justice Newbould. 

BHUPENDRA NARAIN DUTT am* others 

—Defen dan; s—Appellants 

versus 

Kumar MANMOTHA NATH MITTER 
and others— Plaintiffs - Respondents. 

Bengal Tenancy Act (I III II. C.of 1885./, 60— Land¬ 

lord and tenant — Co-sharer landlord , right of, to main- 
lair, separate suit for share of rent—Registration <>t co- 
sharer’s name under Land Registration Art (I / II. C. 

o/ 1876). 

A co-sharer landlord who has been duly registered 
under the provisions of the Land Registration Act, 
is entitled to maintain a separate suit for his share 
of the rent, as under the provisions of section 60 of 
the Bengal Tenancy Act the tenant is prohibited 
from setting up the title of a third party to receive 
the rent sued for. p. 862, col. I.] 

Appeal against the decree of the Addi¬ 
tional District Judge, 24-Pergannahs, dated 
the Sth March 1915, reversing that of the 
Additional Subordinate Judge, Alipur, dated 

the 21st July 1913. 


FACTS of the case will appear from the 
following extracts of the judgment of the 
lower Appellate Court: — 

“in this case the plaintiff sued to recover 
rent for the years 1314 to 1317 in respect of a 
fractional part of a tenure which was held by 
defendants Nos. 1 to 3 and 15, the other de¬ 
fendants being co-sharer landlords. 

The plaintiff’s case is that he is a co-sharer 
landlord in Lot No. 11, lowzi No. 1466, 
which comprised three villages Shamnagar, 
Gobindapur and Kamalpur, and that by pur¬ 
chase from one Surendra Nath Datta he has 
acquired 16-annas interest in Gobindapur and 
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Kamalpur, these two villages having been 
allotted to Surendra Nath Diitt exclusively. 
As to Sharanagar it was originally owned by 
a number of co-sharers, Duttas of Mazilpur. 
Surendra Nath Datta had 3 annas 15 gandas 
3 4 danti and 3 hags share in this village. 
Preo Nath Mitra and his brother had 2 annas 
7 gandas 2 haras share. 

Plaintiff s case is that by a kobala dated 
6th Srabun 1313, he purchased this share of 
Surendra with his other property and that 
on the 19th Migk 1314 he purchased the 
interest of Preo Nath Mirra and his brother 
n the name of his amla Braja Bandhu Mitra 
and had his nama registered under Act VII 
for both the shares His ca?e is that 
Sukhamoyee was the grandmother of defend¬ 
ant? Nos. 1 to 3 and great-grandmother of de¬ 
fendant No. 15 and that she held a tenure of 
900 bighas in Shamnagar at a rental of 
Rs. 4.0. These defendants were also land¬ 
lords and so were defendants Nos. 4 to 14 
Surendra Nath and Preo Nath used to realise 
their rent separately and so the plaintiff 
claims to realise his share sep .rately too but, 
if it is not established that there were separate 
collections, he claims to receive rent jointly 
with the other c3-sharer landlords. 

The defence set up is that Sukhamoyee’s 
tenure was one of 1,3 ^2 bighas at a rental of 
Rs. 607-9-12 gandas , ******* 

that Sukhamoyee had been holding the land 
in both these estates at cne consolidated rent, 
there being no separate payment of rent for 
any separate tenancy within Lot No. 41, 
distinct from the tenure in Estate No. 425. 
The defendants also disputed the share of the 
plaintiff. There were also claims by the de¬ 
fendants by way of set-off and plea of limita¬ 
tion. 

The learned Subordinate Judge found that 
the plaintiff was, by virtue of his purchase, 
a co-sharer landlord with the Duttas of 
Mazilpur. He did not find that the claim was 
barred by limitation and found that the 
plaintiff had been registered, though he did 
not decide the exact share which he held. 
The claim for set-off was rejected, the defend¬ 
ants not having paid the requisite Court fees, 
but finding that Sakharaoyee had only one 
jama and that the land now claimed was only 
a part of that jama, he dismissed the suit. 
The plaintiff, therefore, appeals, * * * * 


I must, therefore, hold that Sukhamoyee’s 
holding within Lot No. 41 must all along 
be considered to have been separate from her 
holding in Estate No. 425. I, therefore, din- 
agree with the learned Subordinate Judge in 
holding I hat there was no separate tenure in 
respect of the land within Lot No. 41 only 

# * * * *. * * * * * Afl te toe 

share of the plaintiff he has been registered 
for the share he claims. The present suit is a 
rent suit and not title suit. He is, therefore, 
entitled to rent for the share for which he is 
registered. As to whetherthere was a separate 
collection, the very plea that there had been 
adjustments of rent between the different 
members of the Dutt family shows that each 

party received his separate share of the rent 

for his own benefit. * * * * #»». 

Dr. Divarkanath Mittfr (with him Babu 
Bijoy Ccomor Chatterji ), for the Appellants.— 
The point to be considered in thiscase is whe¬ 
ther the plaintiff alone can maintain this suit, 
The plaintiff says that he sues for rent for 
9C0 bighas which forms a separate tenure. 
He says he is a co-sharer, but has a separate 
collection. If it is a part of a larger tenure, 
all the co-sharers must join in the suit We 
are not only tenants, we are also co-sharer 
landlords, there was an adjustment of 
rent of different tenancies and so the Judge 
says that that was equal to separate collection. 
There is no evidence properly so called as 
regards separate collection. Government 
created Lot No. 41 (the present estate) by 
excess lands in Nos. 425 and 427 aod then 
settled No. 41 jointly with the owners of 
Nos. 425 and 427. The owners of No. 425 
transferred their shares to different people. 
All owners of No. 425 are not impleaded in 

this litigation. 

[Babu Mohendranath Roy , for the Respond¬ 
ents, refers to section 60, Bengal Tenancy Act, 
and section 78, Land Registration Act.] 

Admissions by thempelves do not create a 
title. If I have got title on basis of an original 
instrument, ray afterwardssayingthat 1 have no 
title cannot unmake my title. Reads section 
60, Bengal Tenancy Act. The Courts could 
have gone It hind ihe land register. Simply 
being true owner would not do, he must be a 
registered owner too, RamkristoDass v. Shejhh 
Harain (1?, Alimuddin Khan v. ffira Lall Sen 

(1)9C.617; 12 C, h. II 141:4 Ind Pec. <N. e.) 

993. ‘ 
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(2). Refers to section 78, Land Registration 
Act. Either section 60, Bengal Tenancy Act, 
or section 78, Land Registration Act, could 
not create a title in the owner simply by regis¬ 
tration, Ram Bvshan Mahto v. Jebli Mahto (3). 

[Babu Mohendranath Roy refers to Girish 
Chandra Chongdar v. Satish Chandra Sarkar 

(4) .] 

Refers to Durga Das Hazra v. Samasli Akon 

(5) . The Bengal Tenancy Act does not apply 
to the present case as the document here is 
dated 1855. 

Since we are co-sharers also, the decision in 
this case may amount to res judicata. 

Babu Mohendranath Roy (with him Babus 
Narendra Chandra Bose and Satyendra Nath 
Hitter), for the Respondents was not called 
upon. 

JUDGMENT. 

Fletcher, J. — This is an appeal by the 
defendants Nos. 1 and 3 against a judg¬ 
ment of the learned District Judge 
of the 24-Pergunnahs reversing the 
decision of the learned Additional Sub¬ 
ordinate Judge of the same place. The 
suit was a suit for the recovery of certain 
rent in arrears and it was brought by 
the plaintiff as a co-sharer of a tenure 
of 900 bighas of land held out of Lot No. 
41 in Touzi No. 1466 in the bunderbunds. 
Two points have been raised in this 
appeal. The first point is that there was 
no evidence on which the learned District 
Judge oould find that it was a separate 
tenure of 900 bighas held out of lot No. 
41 at an annual rent of Rs. 420. We 
have been taken through a considerable 
amount of documentary evidence which 
has been read before us. The question in 
a case like this is not whether we should 
arrive at the same conclusion as the learned 
Judge, but the question is whether the 
learned Judge had before him evidence 
which entitled him to arrive at the con¬ 
clusion that there was a separate tenure 
of 900 bighas held out of Lot No. 41 at 
a rent of Rr. 420 per annum. It is 
quite clear that there was a considerable 
body of evidence before the learned 

(2) 23 C. 87 at p. KT; 12 Ind. Dec. (n. s.) 59. 

(3) 8 C. 853; 4 Ind. Dec. (n. h.) 550. 

(4) 12 C. W. N. 622. 

(5) 4 C. W. N. 606. 


Judge and amongst that evidence there 
were admissions in writing made by the 
appellants before us. The learned Judge 
acting on that evidence made a clear 
finding that there was the separate tenure 
of 900 bighas held out of Lot No. 41 at 
a rent of Rs. 420. There is nothing to 
say on that. I cannot see any reason on 
which the finding of the learned Judge 
can be disturbed. Dr. Mitter says that 
there are some reasons why this should 
not be treated as a separate holding but 
ought to be treated as one holding with 
the original holding of 1,302 bighas. Those 
considerations cannot weigh with us. 

The other point that has been raised 
is on the finding of the learned District 
Judge that the plaintiff as a co sharer is 
entitled to maintain a separate suit for 
his share of the rent on the ground that 
he having been registered under the pro¬ 
visions of the Land Registration Act, the 
provisions of section 60 of the Bengal 
Tenancy Act do not permit, in a suit by a 
landlord to recover rent, the entry in the 
register to be challenged by the tenant. 
Dr. Mitter has put forward the case that 
his clients, the tenants, are also co sharer 
landlords and the case may involve a 
considerable hardship on the ground that 
the decision in this case may amount to 
res judicata. Clearly it will not amount 
to res judicata. If the Statute prohibits 
this matter to be enquired into in a rent 
suit, it cannot be judicially determined as 
between the plaintiff and Dr. Hitter’s 
clients, and cannot he determined except 
in a proper suit. It seems to me that 
the view that the learned District Judge 
has taken is clearly right. Under the 
sections of the Land Registration Act, appa¬ 
rently registration is not conclusive so as 
to prohibit the tenant from setting up the 
right of a third party in a rent suit and 
the reports of the cases in this Court 
show that the tenants have resorted to 
that right. But it was intended by the 
Legislature in the Bengal Tenancy Act, 
that, in a rent suit where the only point 
can be as to the tenant’s acquittance for 
the rent, registration should be taken as 
conclusive and that the tenant should not 
in a rent suit be entitled to set up that 
the rent is due to a third party, Section 
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60 of the Bengal tenancy Act says this 
in clear and unmistakable terms. If the 
Statute says this, we ought to give full 
effect to the words of the Statute. It is 
said that the decision of this Court in 
the ca«e of Ditrga Das Hazra v. Samash 
Akon (5) is the other way. That was a 
decision of Mr. Justice Morris and Mr. 
Justice Gordon, and what they decided 
in that case was that the facts found by 
the learned Judges took the case out of 
section GO of the Bengal Tenancy Act. It 
is qui e clear that that case is not an 
authority for stating that, in a suit for 
rent, the tenant can challenge the title 
of the landlord duly registered under the 
provisions of the Land Registration Act. 
In this case, any rights that the appel¬ 
lants have as co-sharers as against the 
plaintiff, of course, they will be able to 
enforce such rights in a properly consti¬ 
tuted suit; but in a suit for rent, it seems 
to me quite clear under the provisions 
of section 60 of the Bengal Tenancy Act 
that the tenant is prohibited from setting 
up the title of a third party to receive 
the rent sued for. I agree in the con¬ 
clusion arrived at by the learned District 
Judge. The present appeal, therefore, fails 
and must be dismissed with costs. 

Newhould, J.— I agree. 

Appeal dismissed , 


Appeal against the deoree of the Subordi¬ 
nate Judge, Sultanpur, dated the 25th July 
1916, confirming that of the Additional 
Munsif, Sultanpur, dated the 6th March 

1916. 

Mr. A. P. Sen, for the Appellants. 

Pandit Gokaran iSath Misra , for the 
Respondents. 

JUDGMENT.—The dispute in this appeal 
relates to certain plots of land, of which the 
plaintiffs claimed to be the owners by virtue 
of a decree for pre-emption obtained by 
them against the original proprietors. The 
defendants claimed to be in possession of the 
said plots as mortgagees and are entered as 
such in the revenue papers. In 1913 the 
plaintiffs applied for the amendment of the 
khewat , alleging that the defendants merely 
held the said plots as tenants. But the 
application was rejected on the 10th August 
1914. The present suit was then filed by 
the plaintiffs for a declaration that the 
defendants held no mortgagee rights over 
the plots in dispute. The Courts below 
dismissed the claim, holding that, though 
no mortgages were established of the kind 
set up by the defendant, the claim of the 
plaintiff was barred by Article 120 of the 
Indian Limitation Act (IX of 1908). They 
further held that the defendants had been 
setting up their rights as mortgagees from 
as far back as 1S79 and that the claim was, 
therefore, also barred by Article 144 of the 
said Act. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 373 op 1916, 

June 12, 1917. 

Present :—Pandit Kanhaiva Lai, A. J. C. 
BIHARI and another—Plaintiffs 

—Appellants 

versus 

ADYA NATH and others—Defendants 

—Respondents. 

Limitation Act {IX of 190S), Sch. /, Art. 144- 
Adverse possession of limited interest—Acquisition 0 , 
mortgagee rights by prescription. 

Where a person has been in possession of land in 

the open assertion of a definite and specific right as 

mortgagee, it is not open to the owner of the land 
to question his right after the expiry of more than 
twelve years from the date when such open assertion 
was made within his knowledge or within the know¬ 
ledge of his predeccssor-in-titlc. [p. 863. col. 1.1 


In appeal it is contended on behalf of the 
plaintiffs that Article 120 of the Indian 
Limitation Act has no application, because, 
if the title of the plaintiffs subsists, it is open 
to them to sue for a declaration that the 
defendants do not hold the status which they 
arrogate to themselves, whenever that status 
is asserted, and reliance is placed in support 
of that contention on the decisions in Jevanand 
v. Beni Madho (1) and Chukkun Lai Roy v. 
Loht Mohan Roy (2). But this contention 
can be of no avail to the plaintiffs, if the 
defendants have succeeded in establishing, 
as the Courts below have found, their right 
to hold the plots in dispute as mortgagees 
by reason of their adverse possession of su?h 


(1) 4 Ind. Cas. 159; 12 O. C. 320. 

(2) 20 C. 906; 10 Ind. Dec. (n. s.) 609. 
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limited interest from more than twelve years. 

It appears that in 1879 the predecessor* in¬ 
title of the plaintiffs issued a notice of 
ejectment against the predecessor-in-title of 
the defendants in respect of the plots in 
dispute. The latter contested the validity 
of the notice, on the ground that he held 
the said plots'in his possession as mortgagee 
under four different mortgages, executed 
between the years 1 SOT and lel6 Sambat 
for an aggregate sum of Rs. 50-4, and that he 
had also made certain improvements in the 
mortgaged property. On the 7th August 
1879 the notice-was cancelled. In 1S93 the 
predecessor-in-title of the defendants applied 
for the entry, of his name as a mortgagee of 
the plots in dispute in the revenue papers. 
The agent of the then superior proprietor 
admitted that he was mortgagee, the Revenue 
Court accordingly directed the entry of his 
name as such in the revenue papers. The 
defendants have thus been in possession of the 
plots in dispute in the open assertion of their 
right as mortgagees, and it is not open to 
the plaintiffs to question their right after the 
expiry of more than 12 years from the date 
when such open assertion was made within 
their knowledge or within tne knowledge 
of their predecessor-in-title. The right, 
set up by them, is sufficiently definite 
and specific. It is unnecessary to deter¬ 
mine whether those mortgages now subsist 
or not. The Courts below have rightly 
dismissed the olaim for the declaration 
asked for. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3324 

of 1914. 

July 19, 1917. 

Present: —Mr. Justice Walmsley and 
Mr. Justice Greaves. 

KASESWAR MUKERJEE and others— 

Defendants—Appellants 

versus 

ANNODA PROS AD PATRA and others— 

Plaintiffs —Respondents. 

Limitation Act {IK of 190S), s. 23 —Easement— 
Natural right to discharge water on to lower lands — 


Obstruction, whether constitutes continuing cause oj 
action. 

Owners and occupiers of higher lands have the 
right to discharge surface water of their lands on 
to the contiguous lower lands not only in the dry 
season but in all seasons of the year. [p. 860, col. 1.] 

This right is not curtailed by any natural changes 
such as the silting up of an adjoining river, in con¬ 
sequence of which the burden of the lower ground 
is enhanced [p. S6H, col. 2 j 

An obstruction to the discharge of surface water 
constitutes a recurring cause of action, so that no 
question of limitation can arise in regard to a suit 
for tin' removal of the obstruction. p. 866, col. l.J 

Appeal against the decree of the Subordi¬ 
nate cudge, Hooghly, dated the 12th of 
August j 914, modifying that of the Munsif, 
Amta, dated the 31st of May 1905. 

FACTS of the case appear from the judg¬ 
ment. 

Babu Ram Chandra Majumdar (with him 
Babu liira Lai Chakraha/ t'j)> for the Appel¬ 
lants.—The respondents" villages were on 
a higher level. The waters of respondents’ 
villages passed through a channel into the 
appellants' vwuzas , spread over their fields 
and passed through a channel into the 
Banspati Canal. The bed of the said canal 
having silted up it was incapable of draining 
all the water. The appellants raised bunds 
at both the channels and had stopped the 
alleged natural drainage from the respondents’ 
villages for the last ten years. The lower 
Appellate Court found that the respondents 
had a right to drain water but allowed 
the hands to be removed only during the 
winter season, because the Banspati Khal 
having silted up the appellants’ mouzas would 
otherwise be flooded in the rainy season. 
Against this decree of the lower Appellate 
Court the plaintiff No. 1 preferred an appeal 
which has been dismissed under Order XLI, 
rule 11, and the defendants also preferred 
an appeal, while the tenant plaintiffs 
tiled a cro.ss-objeotion to the defendants’ 
appeal. 

My first submission is that natural rights 
are not recognised here to suoh an extent 
as to prevent the proprietor of the lower 
lands from raising protective works on his 
own land so as to stop the drainage. The 
view taken by the lower Appellate Court is 
wrong inasmuch as there cannot be any 
such natural right of drainage. See Maka - 
mahopadyaya Rangachariar\. Municipal Council 
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Kumbakonam (1), Smith v. Kenrick (2), 
Ureyvensteyn v. Hattingh (3). 

My next submission is tint even if the 
natural right existed, it has become extinguish¬ 
ed by reason of the silting up of the canal. 
The canal cannot discharge *11 the waters 
and if the respondents be allowed to drain 
the waters of their villages into the appellants’ 
villages, the latter villages would be com¬ 
pletely destroyed, especially as the waters do 
not run in defined channels. 

Then the next point is that the lower 
Appellate Court has found non-user for ten 
years. The right of the plaintiff to sue 
for an order directing the hana to be opened 
is barred because it was closed more than 
six years before the institution of this suit. 
The wrong cannot be said to be a con¬ 
tinuing wrong. See Brojendra Kishore Buy 
v. Bharat Chandra Boy (4) When resulting 
damage is not an essence of the toit then 
only is a continuous wrongful act a con¬ 
tinuing wrong. Actual damage is necessary 
to support an action for disturbance of 
easement. See Goddard on Easements, page 
441; Earl of Harrington v. Corporation of Derby 
(5). Hence Bajrup Koer v. Abul Hossein 
(6; is distinguishable. Article 120 of the 
Limitation Act is the proper Article appli¬ 
cable to this case. Section 23 offthe Limitation 
Act has no application. 

As regards the cross-objection, if it is 
allowed there would be an anomaly, inasmuch 
as the previous order of dismissal under 
Order XLI, rule 11, Civil Procedure Code, 
would be rendered nugatory. 

Babu Mohendra Nath Boy (with him Babus 
Ifara Kumar Mitter and Bupetidra Kumar 
Milter), for the Respondents.—The lands of a 
higher level have a natural right of discharg¬ 
ing water on to the lower lands, and the pro- 

58 2^ 20 M * " 39 at l> * 547; 1 M * L - T - 333 ; 16 M. E. J. 

'(2) (1849) 7 C. B. 515; 18 L. J. C. P. 1?2 ; 13 Jur. 

362; 137 E. R. 205; 78 R. R 745. 

(3) (1911) A. C. 355 at p. 359; 80 L. J. P. C. 158- 
104 L. T. 360; 27 T. L. R. 358. 

(4) 31 Ind. Cas. 242; 20 C. W. N. 4S1 at p 4S4- 2‘> 

C. L. J. 283. * 

(5) (1995) 1 Ch. 205 at pp. 226, 227- 74 L T 
Cli- 219; 92 L. T. 153; 69 J. P. 62; 3 L. G. R 321 ‘ 21 
T. L. R. 98. 

(6) 6 C. 394 at p 404; 7 C. L. R. 529; 7 I. A. 240- 
4 Shome L. R. 7; 4 Sar. P C. J. 199; 3 Sutli. p. C J 
816; 4 Iud. Jur. 530; 3 Ind. Dec. (n s.) 257. 


prietors of the lower lands have no right 
to obstruct the drainage. The question is 
whether the plaintiffs as owners and occu¬ 
piers of the higher ground are entitled to 
discharge surface water on to the contiguous 
lower ground. Hameedoonnissa v. Anundamoyee 
Dossee (7), Kopii Pocree v. Manick Sohoo (S), 
Imam Aliv. Poresh Mundul (9), Abdul Hakim 
v. Gonesh Dutt (10). The existence of a 
definite channel in the lower lands is not 
necessary in the case of a natural right. 
See Bamadhin Singh v. Jadunandan Singh 

(11) . Even in the case of an easement 
to drain water the existence of a defined 
channel in the servient tenement is not 
necessary. See Munshi Misser v. Bhimrajmam 

(12) . The law has been settled by the 
hull Bench ruling in the above case. The 
natural right cannot be extinguished because 
there is an alteration in the level of the 
appellants’ land. Whether there has been 
an alteration in level beyond the appellants’ 
lands is immaterial. 

Then the suit is not barred by limita¬ 
tion. The authorities referred to in support 
of the appellants’ case do not directly touch 
the point in controversy now. The wrorg 
is a continuing wrong and limitation runs 
de die en diem. See section 23, Limitation 
Act of 1908; Bajrup Koer v. Abul Hossein 

(6). Article 120 of the Limitation Act has 
no application to the facts and circum¬ 
stances of this case because a natural right 
cannot be extinguished. It can only be 
scspended by the acquisition of an ease¬ 
ment. See Peaccck on Easements, page 258. 
See also Goddard on Easements ; Rimphul 
Sahoo v. Misree Ball (13). Hence nothing 
short of twenty years’ complete interruption 
can be sufficient to extinguish the plaintiffs- 
respondents’ natural right to dischargesurface 
water over adjacent lower lands. The argu¬ 
ment put forward in support of the appel¬ 
lants’ case and based on the change in 
the Banspati has very little force, inasmuch 

(7) W. R. Full Bench Rulings 25. 

(8) 20 W. R. 287 at p. 288 

(9) 8 C. 468; 10 C. L. R. 396; 4 Ind. Dec. (n. s.) 
299. 

(10) 12 C. 323 at p. 326; 6 Did. Dec. (n. s ) 220. 

(11) 27 Ind. Cas. 268; 19 C. \V. N. 54. 

(12) 18 Tnd. Cas. 824; 40 C. 458; 17 C. W. N. 306; 

17 C. L. J. 368. 

(13) 24 W. R. 97. 
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as th* plaintiffs have never done anything 
by which the burden of the defendants, 
the owners of the servient tenement, has been 
enhanced. Under the above circumstances 
the plaintiffs still possess the right which 
they are claiming, and their claim is not 
barred. 

With regard to the cross-objection the 
lower Appellate Court appears to be clearly 
wrong in holding that it is only in the 
dry season of the year that the plaintiffs 
shall be entitled to exercise their right 
to discharge water on to the defendants’ 
lands. The qualified right given in the 
decree is no right at all. When once the 
Court came to the finding that the natural 
right of the plaintiffs existed it cannot 
fetter the exercise of that right in the way in 
which it has done. 

[Greaves, J.—Your contention is that the 
decree of the lower Appellate Court should be 
modified.] 

Yes. 

[Greavfs, J.—In what way Y] 

The decree should be modified to the 
effect that so far as the tenants (plaintiffs) 
and their successcrs-in-interest are con¬ 
cerned, they shall be entitled to exercise 
their right at all limes of the year and 
that the defendants shall open the ham 
within a certain time and failing that the 
plaintiffs will open the hana at the cost 
of the defendants, and also a permanent 
injunction should be issued upon the defend¬ 
ants restraining them from closing the 
hana. 

Babu Ram Chandra Majumdar replied. 

JUDGMENT. 

Walmsley, J.—The plaintiff No. 1 is the 
proprietor, and the other plaintiffs are 
tenants, under him, of two villages Khasnan 
and Bishubera. To the east of these vil¬ 
lages lie the villages of Sonamni and Gazi- 
pur, owned by the defendants. It is con¬ 
ceded that the plaintiffs’ villages are higher 
than the defendants’ villages, and that the 
natural flow of surface water from the former 
is eastwards over the latter. Formerly the 
. surface water of the four villages found an 
outlet into a stream called the Banspati on 
the east of defendants’ villages, but the 
bed of this stream has gradually rifen until 
it is above the level of the fields lying to 
the west of it. A band separates Bishubera 


from Gazipur and Sonamni, called the 
pakband y and another band' lies between 
the two latter villages and the stream on 
the east. In each of these bands is a 
hana’ or opening through which the 
water used to flow: but both hanas were 
closed by the defendants several years ago. 
The plaintiffs sued for a declaration of their 
right to discharge their surface water over 
the defendants’ villages, for a direction upon 
defendants to open the hanas , for a per¬ 
manent injunction upon the defendants re¬ 
straining them from closing the hanas , and 
for compensation. 

The defendants denied the assertions made 
by the plaintiffs, but that attitude has been 
given up, and they now resist the plaintiffs’ 
claim, on the grounds that the plaintiffs 
had no right to discharge the water on- to 
their lands, that any right the plaintiffs 
may have had has been extinguished by the 
defendants’ right to block the water exer¬ 
cised for a number of years, that the 
plaintiffs have lest the right to sue for the 
enforcement of their right, and that the 
silting up of the stream has so changed the 
natural features of the 4 villages that- the 
plaintiffs cannot discharge their surface 
water eastwards without ruining the defend¬ 
ants’ villages. .. \ 

The Court of first instance dismissed the 
suit; the Appellate Court decreed it in part. 
On appeal to this Court, the judgment of the 
Appellate Court was set aside and the appeal 
was remanded to be re-heard. 

The Appellate Court has again decreed 
the suit in part, awarding to the plaintiffs.a 
declaration that they have a right to discharge 
water from their villages to the east during 
the dry season, but denying them the 
right to keep the hanas open throughout the 
year. «*, 

Against this deoroe the plaintiff No. I 
preferred a second appeal, but it was dis¬ 
missed under Order XEI, rule 11. The de¬ 
fendants also preferred a second appeal, and 
in response the tenant plaintiffs filed a memo¬ 
randum of cross objection under Order XL1, 
rule 22. We are now concerned with this 
appeal, and the cross-objection. 

The first question for decision is whether 
the plaintiffs as owners and occupiers of the 
higher ground had the right to discharge 
surface water ou to the contiguous lower 
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ground. On behalf of the appellant-defendants 
it is urged that there cannot be any such 
natural right. This contention, I think, is 
opposed to the view which has been taken 
by, this Court in a number of cases, viz., 
Hameedoonnissa v, Anundamoyee Dossee 

(7) , Kopil Pooree v. Munich Sahoo 

(8) , Imam Al ; v. Poresh Mnndul (9) and 
Abdul Hakim v. Gonesh Butt (10). With- 
but alluding to these oases in detail it is 
enough to say that they distinctly recognize 
the right of the owner of higher land to 
discharge surface water over adjacent lower 
land, or as it is expressed in one of the 
judgments, a servitude of lower lands to 
receive the natural drainage of adjoining 
lands on a higher level. English cases have 
been quoted, but it is unnecessary to refer to 
them as the view taken in this country 
seems so well established. The only case 
mentioned before us which lends any support 
to the defendants is a Midras case, Maha- 
inahnpadyiya Rangachariar v. Municipal 
Council, Kumbakonam (D, but the circum¬ 
stances were very different and I do 
not think that any help can be derived from 
that decision. 

In my opinion, therefore, the plaintiffs had 
this right. It is urged, however, that even 
if they once had it, they have lost it. In the 
first place, it is said that the defendants have 
acquired by prescription a right to close the 
hana and keep the water from coming on their 
land. This argument fails on the finding of 
the lower Court; the closing of the hana is 
too recent for the defendants to have 
acquired such a right. Secondly, it is 
said that the plaintiffs cannot now sue for an 
order directing the hana to be opened, 
because it was closed more than six years 
before the institution of the suit. To this 
the answer is that the closing of the hana 
constitutes a recurring cause of action. 
Thirdly, it is said that the change in the 
bed of the Banspati river has made it impos¬ 
sible for defendants’ land to receive the 
water without very serious loss, and, therefore, 
the plaintiffs’ right ought to be regarded as 
extinguished. In this connection it is pointed 
out that plaintiffs 3peak of their right 
as a right to discharge their surface 
water on to defendants’ land through the 
pakband hana and then through the hana in 
the second band into the Banspati. If 


that were really the right belonging to 
the plaintiffs, the change in the bed of the 
Banspati would affect it very materially. 
But I think too much is being made of 
mere words: it is quite clear that the plain¬ 
tiffs claimed the right to discharge their 
surface water into defendants’ land, and 
then went on to state that, as a matter of fact, 
such water found its way through a second 
hana into the Banspati. 1 may add that it is 
for this reason that I have spoken of the 
pakband hana in these remarks, and that 
I think the decreeshould be limited to the open¬ 
ing of the pakband liana. If we leave out of 
consideration this quibble about the phrasing 
of the plaint, there is no force in the argu¬ 
ment based on the ohange in the Banspati. 
it is very unfortunate for the defendants but 
the burden is not enhanced by anything that 
the plaintiffs have done, and, therefore, the 
plaintiffi still have the right which they 
claim. 

The arguments put forward on behalf of 
the defendants are not tenable, and their 
appeal must be dismissed with costs. 

With regard to the objection filed by the 
plaintiffs it is urged that the plaintiffs’ right 
is not curtailed because natural changes have 
taken place. It is certainly difficult to 
understand how a Court can declare that they 
have a right to discharge water on to the de¬ 
fendants’ land but that they may exercise it 
only in the dry season. The plaintiffs hav* not 
contributed in any way to the changes which 
have taken place, and they are entitled to 
continue the exercise of their right. It is for 
the defendants to take such steps as may be 
advisable to deal with the difficulties created 
by the rise in the bed of the Banspati. The 
decree must, therefore, be modified, but as the 
landlord’s appeal was dismissed the declara¬ 
tion must be limited, so as to be for the 
benefit of the tenants and their sucoessors-in- 
interest so long only as the tenancies exist. 

1 think, therefore, that the tenant plaint¬ 
iffs’ cross objection should be allowed as 
indicated above. 

The decree will be to this effect, that 
the right of the plaintiffs to discharge 
water from the villages of Khasnan 
and Bishubera through the pakband hana 
on to the defendants’ villages Sonamni and 
Gazipur is declared; that so far as the 
plaintiffs-tenants and their successors*in- 
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interest are concerned, this right may be 
exercised at all times of the year so long as 
their tenancies continue to exist; and that 
the defendants be directed to open the 
pakband hana within fifteen days from the 
date of this decree, and that if they fail to 
do so the plaintiffs-tmants be authorized to do 
so, at the expense of the defendants, and to 
recover the cost of doing so from the defend¬ 
ants; and that a permanent injunction be 
issued upon the defendants restraining them 
from closing the pakband hana. The 
plaintiffs-tenants will recover their costs 
in the cross-objection from the defendants. 

Gkeayes, J.—I agree. 

Appeal dismissed; Cross objection allowed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 4o2 ok 191b. 

June 26, 1917. 

Present: — Mr. Justice Piggott and 
Mr. Justice Ryves. 

1L1AS AHMAD and otheks — 
Defendants—Appellants 

versus 

BULAQI CHAND — Plaintiff—Respondent, 
Partition Act (IV of 1893), 5. 4, scope and object of 
—Dec ice, form of. 

The object of section 4 ot the Partition Act is to 
provide in certain cases an alternative course, bv 
which a plaintiff claiming partition by metes and 
bounds may be compelled, ai the option ol the de¬ 
fendant, whether he himself likes it or not, to forego 
his legal right to such partition and to accept pecu¬ 
niary compensation in lieu thereof. p. 868, col. 

This section involves a statutory interference with 
the legal rights of the plaintiff in a partition suit, and 
it should, therefore, be strictly construed so as to 
limit that interference. The words "shall undertake 
in the section mean that there must be something 
more than a mere offer to purchase by the 
defendant. There must be an undertaking to do so, 
which means an unconditional offer from which 
the person making it will not he permitted to resile, 
and on such undertaking being given, the Court is 
bound to direct a sale, [p, 868, cols 1 .&> 2.] 

A deoree passed under section 4 of the Partition 
Act should be one which has the effect in law ot 
transferring the ownership of the plaintiff s share to 
the defendant who has undertaken to purchase it, 
that is to say, which givei the defendant a good 
document of title against the plaintiff, [p. 868, col. 2.J 
Bemble .—Under section 4 of the Partition Act the 
Court should pass a decree compelling the plaintiff 
to execute a deed of sale in favour of the defendant, 
in the same manner as is done in the case of a 
•juit for the specific performance of a contract ol 



sale. After the execution of such a document by the 
plaintiff, or by the Court in his behalf, in the event of 
his declining to do so, the defendant would 
become liable to the plaintiff for the unpaid 
purchase-money and the plaintiff would be entitled 
to maintain a suit for the recovery of the same if it 
were not paid. , p 868, col. 2.] 

Second appeal from a decree of the 
Subordinate Judge, Moradabad. 


Mr. S. M. Sulaiman , for the Appellants. 

Mr. Gokul Prasad , for the Respondent. 

JUDGMENT.—Putting on one side a 
small matter of detail which is not in 
issue now before us, the essential point to 
be determined in this second appeal is 
the following. The plaintiff-respondent 
and the defendants-appellants are the joint 
owners of a certain house, the plaintiff's 
share being *ths and that of the defendants- 
appellants vths. The plaintiff sued for 
partition of his share. His suit was 
resisted upon a variety of grounds; but in 
paragraph 7 of the written statement the 
defendants did claim the benefit of section 
4 of the Partition Act. IV lt?93, 

and did make an unconditional offer to 
purchase the plaintiff's share. The Uourt 
of first instance decreed a partition by 
metes and bounds, and it would seem 
that a final decree was actually passed. 
The defendants went up in appeal against 
that decree and obtained its reversal, on 
the ground that they had claimed the 

benefit of section 4 of Act IV of 1893 and 

were entitled to a decree for the sale to 
them (if the plaintiff’s share. On this the 
first Court proceeded to value that share 
at Rs. 1,062 3-8 and after certain further 
complications, a decree was passed which, 
in form, is a simple money-decree in 
favour of the plaintiff for the sum awarded 
on account of compensation for the house 
together with the costs of the suit. To 
avoid misunderstanding we may note that 
the decree actually passed was for a sum 
of Rs. l,OzO-7-6 and costs, the award having 
been slightly reduced in consequence of an 
agreement come to by the parties upon a 
question of detail. Against this decree the 
defendants appealed, and in their memo¬ 
randum of appeal they took a number of 
objections to the amount awarded to the 
plaintiff as compensation but they took no 
objection against the form of the deoree 
passed. The learned Subordinate Judge 
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^er.t thoroughly into the questions raised 
by the memorandum of appeal before him, 
decided them all against the defendants, and 
dismissed their appeal, affirming the decree 
of the first Court. The defendants now come 
to this Court in second appeal, contending that 
the form of the decree passed is wrong, and 
that there should have been a conditional decree 
for sale subject to payment by the defendants 
of Rs. 1,020-7-8 within a period to be fixed 
by the Court, with an alternative provision 
that, in the event of the defendants failing 
to pay this sum, the plaintiff shall be entitled 
to proceed to the partition of his share by 
metes and bounds. In substance, therefore, 
the defendants claim that they should be 
alio * ed an opportunity of resiling from the 
offer made by them to purchase the plaintiff’s 
share at a valuation. We might perhaps 
dispose of this matter by saying that the 
point is one which the defence, if it intended 
to raise at all, ought to have taken before 
the lower Appellate Court, and that we are 
not disposed to entertain it at the stage of 
second appeal. The matter has, however 
been argued out before us as a question of 
law, and we feel bound to say that, in our 
opinion, there is no force in the main con¬ 
tention on which this appeal is based. The 
question can only be decided with reference 
to the provisions of section 4 of Act IV of 
1893. The object of that section is to 
provide in certain cases an alternative 
course, by which a plaintiff claiming parti- 
tion by metes and bounds may be com¬ 
pelled, at the option of the defendants, 
whether he himself likes it or not, to forego 
his legal right to such partition and to accept 
pecuniary compensation in lieu thereof. It 
may be quite true, as has been argued before 
us on behalf of the present appellants, that 
this section was enacted for the benefit of the 
defendants in a partition suit; but it is 
equally true that it involves a statutory 
interference with the legal rights of the 
plaintiff, and it is not unreasonable that it 
should be strictly construed so as to limit 
that interference. The section says that 
under certain circumstances, if the defendant 
to a partition suit “shall undertake ” to buy 
the share scnghttobe partitioned, then the 
Court shall direct a sale of such share to the 
person who gives the undertaking. The 
words as they stand seem to admit of only 
one interpretation. There must be some- 
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thing more than a mere offer to purchase. 
There must be an undertaking to do so, 
which means presumably an unconditional 
offer from which the person making it will 
not be permitted to resile, and on such 
undertaking being given the Court is bound 
to direct a sale. 

There is one point, however, in connection 
with the decree passed in this case about 
which we entertain some doubts. We are 
satisfied that the Court was bound under the 
circumstances to pass a decree which would 
have the effect of transferring to the present 
defendants-appellants the £ths share in the 
house in suit which belongs at present to 
the plaintiff, for a sum of Rs. 1,020-7-8. It 
seems to us difficult to hold that the decree 
actually passed has this effect, and we feel 
some doubt as to the precise form of decree 
which the Legislature intended to be passed 
in such a case. It is conceivable that the 
intention of the Legislature was that the 
Court should pass a decree compelling the 
plaintiff in a case like the present to execute 
a deed of sale in favour of the defendants, 
in the same manner as is done in the case 
of a suit for the specific performance of a 
contract of sale. After the execution of such 
a document by the plaintiff, or by the Court 
in his behalf in the event of his declining to 
do s^*, the defendants would become liable 
to the plaintiff for the unpaid purchase 
money and the plaintiff would obviously be 
entitled to maintain a suit for the recovery 
of the same if he were not paid. As the 
point has not been raised in the memo¬ 
randum of appeal before us we do not 
desire to pronounce a final opinion as to the 
form of decree which should be passed in a 
case to which section 4 of Act IV of 1891 is 
applicable. It is perhaps doubtful whether 
the Legislature intended a procedure so 
cumbrous as that above suggested; but at 
any rate the decree passed should be one 
which has the effect in law of transferring 
the ownership of the plaintiff’s share to the 
defendants who have undertaken to purchase 
it, that is to say, which gives these defendants a 
good document of title as against the plaintiff. 

We feel it incumbent upon us to modify 
the decree in the present case, at any rate 
to such extent as seems to us absolutely 
necessary in order to produce that effect. 

We direct, therefore, that the decree be 
ameuded so as to run in this form, that the 
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plaintiff is entitled to recover from the 
defendants Rs. 1 ,020 7-8, together with 
saoh costs as may be awarded to him in all 
three Courts, and that the Court shall put 
the defendants in possession of the undivided 
fth share of the house in dispute at present 
belonging to the plaintiff and declare them 
to be the owners of the same. We do not 
think that the defendants are entitled to any 
indulgence in the matter of costs. Their 
appeal is dismissed, except in so far as the 
deoree of the Court below has been directed 
to be modified, and the defendants will pay 
the costs of this appeal. 

Decree varied. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. G30 

of 1917. 

July 3, 191?. 

Present :—Mr. Justice Marten. 

Sir DORABJI JAMSHEDJI TATA, Kr. 

— Plaintiff 

versus 

EDWARD F. LANCE and 

OTHERS— 1)8 FENDANTS. 

Contract Act UK of 1872), s. .’10 - Bombay Act III of 
1865, s. 1 — Lotter if — Agreement to fnirchase ticket in 
lottery sanctioned by (torernment, validity of — Injunc¬ 
tion m support of voi<1 contract, icheth-r can be 

granted. 

The defendant Club organised a lottery with the 
sanction of Government. Plaintiff purchased, through 
the admit'ed agents of tin' Club, a ticket in the 
lottery bearing a particular number. He paid the 
rjrice of the ticket which was promised to be delivered 
to him. Subsequently, the ticket was by mistake 
sold and issued to the third defendant The matter 
being brought to the notice of the Club, the latter 
decided to withdraw that ticket altogether and to 
substitute another ticket bearing a different number 
in its place. They returned the money paid by tin* 
plaintiff, and wrote to the third defendant saying 
that if the substituted ticket was successful in the 
lottery the amount thereof would he paid to him. 
The third defendant approved of the arrangement. 
The plaintiff then sued the defendants, praying that 
the first and second defendants, representing the 
Club, may be restrained by an injunction from with¬ 
drawing the ticket bearing the number purchased by 
the plaintiff from the lottery, and that pending the 
decision of the suit they may he restrained from 
paying the amount of any prize drawn by that ticket 
or any ticket substituted in place thereof to the 
third defendant: 

Held, (1) that the agreement entered into by the 
plaintiff with the Club wr.s an agreement by way 
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of wager and that consequently it was void both 
under the first part of section 30 of the Contract Act 
and of iIn* first- part of section 1 of Bombay Act III 

of 1865; [p. 871, cols 1 A' 2 ; . 

(2) that tho effect of the Government having 
sanctioned the lottery was that no prosecution, would 
lie in respect thereof, but that the sanction did not 
affect the Civil Law on the subject of lotteries, inas¬ 
much as Government has no power to overrub an Act 
of the Legislature by correspondence; \p 870, col. 2.J 

(3) that no injunction could be granted in support 
of a void contract, [p. 871, col. 2.] 

Mr. C. If. Setalvad , Mr. Stranjman (Ad¬ 
vocate General) and Mr. Tarapurvalla , for 
the Plaintiff. 

Mr. Weldon , for Defendants Nos. 1 and 2. 

JUDGMENT.—This is a notice of motion 
for an injunction and order in terms of 
prayers (c) and (e) of the plaint. Those 
prayers are: (c) that the first and second 
defendants (who represent the Western 
India Turf Club) may be restrained by an 
order and injunction of this Court from 
withdrawing ticket No. 15315 from the 
lottery, and (e) that pending the decision 
of tin's suit the first and second defendants 
may be restrained by an order and injunction 
of this Court from paying the amount of 
any price drawn by the ticket No. 15315 
or any ticket substituted in place thereof 
to the third defendant. 

Put shortly the facts are these: The 
plaintiff purchased through the admitted 
agents of the defendant Club a ticket 
bearing the number 15315. Those agents 
were Messrs. Thomas Cook & Son of Bombay. 
They bad the disposal of this ticket and 
they gave a receipt to the plaintiff for the 
Rs. 10 paid in respect of that particular 
ticket bearing that particular number. 
But it appears that at that moment the 
book containing the ticket had not been 
sold down to that number and so Messrs. 
Thomas Cook it Son agreed actually to 
band over the ticket itself when they got 
to the particular number in the book. Messrs. 
Thomas Cook & Son are not before me, but 
they seem by some mistake to have sent 
the ticket in question to another part of 
India where it was eventually issued and 
delivered by another branch of theirs to 
the third defendant. 

Correspondence took place between the 
plaintiff and Messrs. Thomas Cook k 
Son, and it appears from that correspondence 
or from other parts of the evidence that 
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pome offer was made by or on behalf of 
the plaintiff to the third defendant for 
this ticket. There was a counter-offer 
made by the third defendant which was 
refused: so there would appear to be some 
value attached to this particular ticket by 
the plaintiff and tho third defendant over 
and above its face value. Then the 
plaintiff, being unable to obtain the ticket 
he thought he had bought, applied to the 
Turf Club and the decision the Turf Club 
came to was this. They decided to 
withdraw this ticket 15315 altogether, to 
return the plaintiff’s money paid in respect 
of that ticket and to issue a new ticket 
15315A to the third defendant. They wrote 
to the third defendant at the same time 
asking for his approval which I understand 
was subsequently given and telling him 
that if ticket No. 15315A was successful 
in the lottery the amount thereof would 
be paid to the third defendant. Thereupon 
the plaintiff brought this action. 

I should say that the letter of the Club 
announcing what it had done was written 
on the 21st June and that this action was 
not brought till the 29th. But the 
explanation of that delay which might 
possibly have been serious is this that the 
plaintiff was in Kashmir at the time and that 
accounts for the delay of a week in taking 
action. Formal evidence as to this is to be 
put in by the plaintiff. 

As regards the action itself, one can 
understand the plaintiff feeling that the 
Club had acted arbitrarily in deciding the 
dispute substantially in favour of one of 
the parties without giving either of them 
an opportunity of being heard and also in 
doing an act which the lottery conditions 
did not empower them to do, viz., to cancel 
a particular ticket, and that consequently 
he had been rather harshly treated in the 
matter. Apart from this factor, I find it 
strange that parties should attach so much 
value to a particular ticket so as to come 
here with a law suit of this nature. 

But the point which 1 have to deal with 
is really in the nature of a preliminary 
objection to the whole action on the ground, 
stated shortly, that the contraot on whioh 
the plaintiff professes to sue is in the nature 
of a gaming and wagering contract, and, 
therefore, no action will lie on it in this 


Court. It is really unnecessary for me to 
refer to any Act or authorities for the 
proposition that apart from some special 
sanction given by the Government or the 
Legislature recently, no such action would lie. 
The Courts of this country do not exist for the 
purpose of helping gaming and wageriDg 
transactions and they resolutely set their faces 
against any attempts of that sort. But in 
the present case the lottery prospectus issued 
by the Turf Club is headed: ‘Sanctioned by 
the Government of India” and it was not 
until this morning that I saw what this sanc¬ 
tion really consists of. Nobody suggests 
there is any further sanction than what is 
contained in this document now before me, 
viz., a letter written by the Secretary of the 
Bombay Government, Judicial Department, 
No. 1943, dated the 26th March 1917, and 
addressed to the Chairman, Bombay Citizens 
Executive Committee, Indian War Loan. It 
is to the following effect:— 

“Sir, 

With reference to your letter, dated the 
15th March 1917, I am directed to inform 
you that the Government of India have approv¬ 
ed of the organization by the Western India 
Turf Club of the proposed War Loan Bond 
sweepstake. With the approval of the Gov¬ 
ernment of India, 1 am accordingly to convey 
the sanction of the Government of Bombay 
to this lottery as a special case.” 

This letter is not in the defendants’ evi¬ 
dence and I have accordingly directed it to 
be exhibited to a further affidavit. Now this 
letter, it is quite clear, would stop the lottery 
being a Criminal offence under the Indian 
Penal Code. A lottery, unless authorized by 
Government, renders parties liable to certain 
punishment by the Criminal Law. That letter 
is an authority by Government and it would 
clearly at any rate have this effect that no 
prosecution under the Criminal Law would 
lie. But the question of the Civil Law is 
something entirely different. There one has 
to see what is prohibited or made void by 
the Civil Law, and unless you have some 
qualifying words of the like nature as those 
found in the Indian Penal Code, viz., not 
authorized hy Government,” the Government 
has no power to overrule the Imperial Act 
or the Acts of the Indian Legislature by 
eorresponder.ee. Indeed it is not attempted 
to argue in this case that they have any suoh 
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power. So really, therefore, one has to con¬ 
sider whether this action is covered either 
by section 30 of the Indian Contract Act or 
by section 1 of the Bombay Act HI of 

1865. 

As regards section 30 of the Indian Con¬ 
tract Act, that provides that “agreements 
by way of wager are void”: and it goes on 
to provide that “no suit shall be brought for 
recovering anything alleged to be won on 
any wager,” etc. In my view these two por¬ 
tions of the section are independent. In 
other words, 1 am entitled to take the first 
part alone, viz ., “agreements by way of wager 
are void”, and 1 have no hesitation in saying 
that the contract entered into in this case 
was an agreement by way of wager and that 

consequently it is void. 

In that view it is really immaterial to con¬ 
sider whether this present suit also falls 
within the latter part of the section, viz., no 
suit shall be brought for recovering anything 
alleged to be won on any wager. It «*, 
however, said this is not a suit brought for 
recovering anything alleged to be won. be¬ 
cause it is only to recover something in he 
contingent event of the draw resulting in the 
plaintiff’s f vour. Now, 1 have got to re- 
member the foundation of this suit. It is 
not, in my opinion, the practice to grant 
spec fic performance of a contract for mere y 
a piece of paper. In substance the object 
of this action is to recover the prize, if any, 
which this particular number, .1 inserted in 
the lottery, shall win, and even ,f the suit 
at the present moment does not come precise¬ 
ly within the latter portion of section -,U, it 
undoubtedly falls within the spirit of it 
and I should not grant specific performance 

in a suit of that nature. 

Then as regards the Bombay Act HI 
of 1865 it is said boldly by Mr. tsetulvad 
that this Act was ultra vires oi the Bombay 

Legislature and is not binding on P a ^ ,es 
so far as it purports to affect the Hig i 
Court. But be admits very frankly tha 
the ultra vires portion of the argument 
applies only to what is stated in section 1 
with respect to not allowing certain suits 

in any Court of Justice for recovering any 

sum ot money paid or payaole in respect 
of a wagering contract. But t sec ion 
is split UP into two portions in a similar 
way to tha^ in which T have »pht "P 
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section 30 of the Indian Contract Act, 
then this partiouiar contract would fall 
within the first portion of seotion 1 of the 
Bombay Aot and the ultra vim argument 
would not affect it. 

Now, 1 do not propose to decide, par¬ 
ticularly on a motion, whether this Act 
is or is not ultra vires of the Local 
Legislature as regards the latter portion 
of seotion 1. I have heard no argument 
on that point and so I will say nothing 
further about it. But 1 am quite satisfied 
that the fair way of reading seotion 1 is 
to say that all contracts of a certain 
character therein mentioned are null and 
void. I have equally no doubt that the 
contract sued on in tho present case if* 
one of the chaiacter mentioned in the first 

portion of section 1. . 

Now, what is the result of that r' It l*? 

this, that I find and hold that under two 
Acts, one the Indian Contract Act, and 
the other the Bombay Act III of 1865, 
the agreement in this case is a void agree¬ 
ment. Under these circumstances, I think, 
it follows that l cannot grant an injunction 
which, if granted, depends on the validity 
of the contract. Obviously I cannot grant 
an injunction in support of a void contract. 
That being so, this motion must be dismissed 
and the interim injunction granted yesterday 

must be dissolved. . 

As regards the costs, I have to bear in mind 
that this technical point was not mentioned 
in the evidence and was not raised till the last 
minute and I think the plaintiff has some 
ground for thinking that he has been treated 
rather harshly by either the Club or its agents. 
Under these circumstances, I think the fair 
order will be to dismiss the motion without 

costs. 

Motion dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1199 

ck 1915. 

May 3, 1917. 

rresent :— Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 
BANESWAR PRAMANIK and another— 

Plaintiffs —Appellants 

versus 

TARAPADA BHATTACHARJEE and 
others—Defendants—Respondents. 

Minor , decree against , without appoint inent of 
guardian ad litem, whether operative — Decree , can¬ 
cellation of , effect of. 

A minor, against whom a decree is made in a suit 
in which though joined as defendant he is not repre¬ 
sented by a guardian ad litem, occupies the same 
position as if he were not a party to the litigation, 
[p. 873, col. ].] 

A mortgage suit instituted against the represen- 
t&tires-in-interest of the mortgagor, who were 
minors, was decreed without any guardian ad litem 
being appointed for them. In a suit by the represen¬ 
tatives to set aside the mortgage decree: 

Held, that the decree made in the mortgage suit 
was not operative against the minor representatives 
an J must stand cancelled, with the consequence that 
the mortgage suit would be revived and the mort¬ 
gagee would be entitled to proceed therewith in 
accordance with law. [p. 873, col. 1.] 

Appeal against a decree of the Sub-Judge, 
Burdwan, dated the 18th February 1915, 
reversing that of the Munsif, Katwa, dated 
the 26th February 1914. 

Babu Uemendra Nath Sen, for the Appel¬ 
lants. 

Babus Biraj Mohan Majumdar and Hira 
Lai Sanyal, for the Respondents. 

. .JUDGMENT.—This is an appeal in a suit 
to set aside a mortgage-decree and the exe¬ 
cution sale consequent thereupon, on the 
ground that the decree was made under cir¬ 
cumstances which render it inoperative as 
against the plaintiffs appellants. There is no 
dispute as to the facts which have given rise 
to this litigation. The defendants instituted 
a suit against the plaintiffs to enforce a 
mortgage-bond alleged to have been execut¬ 
ed by their father. When the suit was 
instituted on the 25th May 1905, the present 
plaintiffs, then defendants, were infants. 
The Court directed the plaint to be register¬ 
ed. As the defendants were infants and as 
the plaintiffs had proposed their mother for 
appointment as guardian ad litem , the Court 
recorded an order to the following effect: 

Issue notice to the minois and the guardian, 
fixing the 17th July for appointment of the 


guardian.” On the lTth July, the mother 
did not enter appearance or signify her will¬ 
ingness to accept the office of guardian ad 
litem cf her infant sons. The Court there¬ 
upon proceeded to record the following order: 

The defendants are absent. Protap Chunder 
Mozumdar witness for the plaintiffs is examin¬ 
ed and Exhibit I is used as evidence on 
behalf of the plaintiffs. According to the 
reasons given in the judgment, the suit is 
decreed with costs.” To use the words of 
Mr. Justice Trevelyan in Dakeshur Pershad 
Naiain Singh v. Rewat Mehton (1), it is diffi¬ 
cult to conceive of a case where the formali¬ 
ties of law have been more neglected than in 
the present instance. When the proposed 
guardian did not enter appearance and accept 
the office, the duty of the Court was to 
appoint one of its officers to act as guar¬ 
dian ad litem for the infants. The Court 
not only omitted to take this essential step, 
but proceeded to decide the case, although the 
7th July 1905 had been fixed, not for the 
disposal of the suit, but for the appointment 
of a guardian al litem for the infants. In 
execution of the decree so made, the pro¬ 
perties of the infants were subsequently 
brought to sale and were purchased by the 
decree-holders themselves. The plaintiffs 
now seek to have the decree and the execu¬ 
tion sale cancelled on declaration that the 
decree was inoperative as against them. In 
our opinion, there is no answer to the Suit. 

The Subordinate Judge has placed reli¬ 
ance upon the decision of the Judicial Com¬ 
mittee in the case of Walian v. Banke Behari 
Pershad Singh( 2), which is clearly distinguish¬ 
able. There the Judicial Committee held 
that the proceedings in the earlier litigation 
showed, on the face of them, that the infants 
v ere represented by a properly appointed 
guardian, although no recorded order of 
appointment could be traced. In these cir¬ 
cumstances, and in the absence of the re¬ 
cords of the earlier suit (which had apparent¬ 
ly been destroyed), the Judicial Committee 
ruled that the mere absence of an order to 
the effect that the mother was appointed 
guardian ad litem did not invalidate the 
proceedings. In the ca^e before us, on the 
other hand, the facts are well established. 

(1) 24 C. 25; 12 Ind. Dec. (n. s.) 6*1. 

•2) 30 C. 1021; 30 I. A. 182; 7 C. \V. X. 774; 5 Bom. 

L. R. 822; 8 Sar. P. C. J. 512 (P. C.). 
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The mother was never appointed guardian 
ad litem of the minor; indeed, she never 
entered appearance; and the Court proceeded 
to decide the suit on a date which had been 
fixed for the appointment of a guardian and 
not for the final disposal of the suit, In 
our opinion, this decree must be treated as 
a decree made Against persons who were 
not represented in the suit and who con¬ 
sequently occupy the same position as if 
they were not parties to the litigation. 1 his 
view is supported by the decision of this 
Court in Nursing Nurain v. Juki Mistry (3) 
and is also in cjnformity with the decision 
of the Judicial Committee in Rashid-un-nisa 
v. Mohammad Ismail Khan (4). The latter 
case shows that where infants have not 
been represented by a guardian duly appoint¬ 
ed and competent to represent them for the 
purposes of the litigation, the decree made 
against them must be deemed inoperative in 

law. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the suit deoreed with costs in all 
the Courts. It is declared that the decree 
made in the mortgage suit is not operative 
as against the plaintiffs-appellants and 
must stand cancelled. The consequence will 
be that the mortgage suit will stand revived 
and the mortgagee will be entitled to proceed 
therewith in accordance with law. The 
sale consequent on the decree will also stand 
cancelled and the plaintiffs will be forthwith 
restored to possession of the property in suit, 

in execution of the decree of this Court. 

Appeal allowed. 


(3) 13 Ind. Cas. 414; 15 C. L. J. 3. 

(4) 3 Ind. Cas. 804; 10 C. L. J. 318; 13 C W . N. 
1182; 0 A. L. J. 822; 11 Bom. L. It l‘225; b M. L. 1. 

270; 19 M. L. J. 031 (1\ C.). 


ALLAHABAD HIGH COURT. 

Civil Revision No. 107 ok 1917. 

July 7, 19.7. 

Present: - Mr Justice PigerotC 
MAN ;ER CHAMAR and another - 
Defendants—Applicants 

tersus 

GAJAI SINGH-PuiNT.Kf-Oppos.T* :P*m. 

Provincial Small Cause Courts Act {IX of 1887), s. 


25 —Object of Act —Procedure —Arbitrartj decision — 
Revision—High Court, power of interference of. 

The Provincial Small Cause Courts Act proceeds 
upon the very reasonable view that cheap and 
speedy justice in petty cases, without a right of 
appeal, is iu the main of advantage to the public, 
even though a certain amount of risk is taken of 
erroneous decisions. The procedure provided for 
Courts <>f Small Causes leaves a great deal to the 
discretion of the Court, and the revisional juris¬ 
diction of the High Court must be limited, as far as 
possible, to insisting upon such observance of rules 
of procedure, as is necessary to ensure to both parties 
a fair opportunity of laying their case before the 
Court, and to protecting the public against the risk 
of arbitrary decisions, [p. 874, col. 2.] 

Where the judgment of a Court of Small Causes 
is not based upon any reasoned consideration, either 
of the pleadings or of the evidence, and does not 
proceed upon any allegation made by the plaintiff or 
upon any admission made by the defendant or upon 
the evidence of either party, it is a purely arbitrary 
decision and the High Court will interfere with it in 
revision [p. 875, col. 1. 

A Court of Small Causes must place on the record 
just enough materials to make it clear to the High 
Court, in the event of an application for revision, 
what the grounds really are on which its decision 
proceeds. lP &75, col. 1] 

Civil Revision from an order of the Second 
Additional Munsif, Jaunpur. 

Messrs. Gulzari Lai and Iqbal Ahmad, 
fu.* the Applicants. 

Mr. J. Nehru, for the Opposite Party. 

JUDGMENT.-This is an application by 

two defendants against the decree of a 
Court of Small Causes, by which the 
plaintiff was awarded a sum of Rs. 30 
out of Rs. 80 claimed by him The deoree 
moreover allows the plaintiff his full costs. 
The suit was a somewhat peculiar one. 
The plaintiff describes himself as one of 
the proprietors of two villages, while the 
defendmts are Chamars, residing in one 
of the said villages. The plaintiff alleges 
that at a certain time there was an 
epidemic of cattle disease in that village, 
in consequence of which sixteen head of 
cattle belonging to the plaintiff died. He 
then offered the defendants the hides of 
these animals on a charge of Rs. 5 each. 
The defendants accepted this offer and 
removed the hides of the carcasses; but 
they subsequently declined to fulfil their 
contract of payment to the plaintiff. 
The defendants replied, first, by denying 
all the allegations of faot made in 

the plaint. They said that the plaintiff 
rover owned as many as sixteen head 
of citil* 1 , that therj had been no 
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epidemic of cattle disease in their village 
at or about the time stated, that no carcasses 
of cattle belonging to the plaintiff had 
ever been flayed by them, that they had 
never received any hides from the plaintiff 
and had never agreed to pay for any. They 
pleaded, further, that according to village 
custom, they as resident Chamars had a 
right to flay any animal dying a natural death 
within the boundaries of the village and 
to remove the hides for their own benefit. 
The services which they render in return 
for this privilege they suggest to he (1) 
the disposal of the carcass of the animal 
and (2) certain customary services rendered 
by them at weddings and on similar 
occasions. They added that the hide of 
any animal which had died of epidemic 
disease was absolutely useless for any pur¬ 
pose, and that, even though entitled to do 
so without payment, they would not take 
the trouble of flaying any such animal for 
the sake of its hide. These pleas were 
obviously put forward with a twofold 
objec’: - (1) as arguments against the 
truth cf the allegations made in the 
plaint; (2) by way of an alternative defence, 
in the event of the Court’s finding upon 
evidence that they had actually flayed the 
carcass of some animal or animals belong¬ 
ing to the plaintiff, and had removed 
the hide or hides thereof. The trial in 
the Court below was unquestionably un¬ 
satisfactory. In the 6rst place a single 
issue was fixed, namely, what sura, if any, 
was due from the defendants to the plaintiff, 
a sort of issue which might be fixed in 
almost any possible suit brought before 
a Court of Small Causes. A little 
evidence was then taken, aud that of a 
somewhat curious nature. The plaintiff, 
having first given evidence in support 
of his own case as brought, finished up 
with a vaguely worded statement, to the 
effect that he was really entitled to 
Rs. 3 and not Rs. 5 for each hide. He seems 
to have amended his plaint accordingly. 
He never said or suggested that any lesser 
number of carcasses than sixteen had been 
made over by him to the defendants, nor was 
any such suggestion made by the one witness 
who supported the plaintiff’s case. The 
Court took the trouble to examine the 
patwari of the village and ascertained 
from him that there had been no such 


epidemic of oattle disease as was alleged 
in the plaint. It is a curious circum¬ 
stance, and one which suggests a very 
perfunctory sort of trial, that when the 
patwari was in the witness-box no question 
was put to him as to the local custom 
in the matter of the disposal of the 
carcasses of cattle. The statement of the 
defendants was not, so far as my experience 
goes, at all an extraordinary or unusual 
one, and tho allegations of the defendants 
on this point had a direct hearing upon 
the truth or otherwise of the plaintiff’s 
•story. 

Ontheother side, cue of the defendants went 
into the witness box and one witness was 
called on their behalf. These gave evidence 
of a somewhat general character in support 
of the defendants’ case. On this the only 
finding recorded was that the defendants 
owed the plaintiff Rs. SO and there was 
a decree for this amount with full costs. 
There was no reason given why the plaintiff 
was awarded his costs in full, and there 
is no explanation of the manner in which this 
sum of Rs. 30 was arrived at. So far as I am 
personally concerned, I am most anxious to 
restrict the interference of this Court in 
revision under section 25 of the Provincial 
Small Cause Courts Act within narrow 
limi l s. I fully recognize that the enact¬ 
ment in question proceeds upon the very 
reasonable view that cheap and speedy 
justice in petty cases, without a right of 
appeal, is in the main of advant¬ 
age to the public, even though a certain 
amount of risk is taken of erroneous de¬ 
cisions. I recognise also that the pro¬ 
cedure provided for Courts of Small Causes 
leaves a great deal to the discretion of 
the Court, and I am most anxious not to 
be regarded as imposing upon a Court of 
Small Causes requirements in the matter 
of procedure beyond what the Legislature 
has seen fit to lay down. The revisional 
jurisdiction of this Court 1 have always 
endeavoured to limit as far as possible to 
insisting upon such observance of rules of 
procedure as is necessary to ensure to 
both parties a fair opport unity of laying their 
case before the Court, and to protecting 
the public against the risk of arbitrary 
decisions. There may be a few cases in 
which this Court is bound to interfere with 
the decision of a Court of Small Causes on 
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a pare question of law, where it appears 
to'this Court that an error of law has 
been committed which is likely to prove 
a matter of general interest and to involve 
further erroneous decision in ocher cases, 
if it is not at once set right. My diffi¬ 
culty in the case now before me is whether 
I ara not bound to treat this decision of 
the Court below as purely arbitrary. So 
far as the record shows, it is not based 
upon any reasoned consideration, either of 
the pleadings or of the evidence. It does 
not proceed upon any allegation made by 
the plaintiff or any witness for the 
plaintiff, or upon any admission made 
by the defendants or any witness of the 
defendants. It looks, therefore, like a purely 
arbitrary attempt to satisfy the plaintiff 
while getting rid of a troublesome case. 
If in making these remarks 1 am doing 
injustice to the learned Judge of the 
Court below, I can only say that it is 
always open to him to guard himself 
against the possibility of such injustice 
by plaoing on the record just enough 
materials to make it clear to this Court, 
in the event of an application for revision, 
what the grounds really are on which his 
decision proceeds. 

I have come to the conclusion that there 
must be a re-trial of this oase, both because 
the matter is one of some general conse¬ 
quence, as affecting the agricultural com¬ 
munity, and also because, so far as I can 
gather from this record, there lias been 
no real trial of the matter in dispute 
between the parties. The questions which 
the Court below lias to decide are: — 

(1) Whether the defendants did or did 
not flay the carcass of any cattle belong¬ 
ing to the plaintiff and appropriate 
the hides thereof, and if so, what was 
the number of hides thus appropriated? 
(2) Whether the defendants did this under 
a definite contract to pay anything to the 
plaintiff, and if so, what the terms of 
that contract were? In the event of 
findings in favour of the plaintiff upon 
both these issues no further enquiry will be 
necessary; but if there is a finding in favour 
of the plaintiff on the first issue and against 
him on the second, the Court will have to 
consider, further, whether apart from proof of 
contract the defendants are under any liabi¬ 


lity to account to the plaintiff for the market 
price of the hides of any cattle belonging 
to him which they may have removed. 
If this question requires to be gone into, 
the Court 3hould distinctly bear in mind 
that the question for consideration is not 
merely the benefit which a Chamar may 
obtain by disposing of the hide, but the 
remuneration which be would he entitled 
to charge for disposing of the carcass 
and for his labour in Haying it. There can 
be no doubt that the disposal of the carcasses 
of animals which had died a natural death 
is a service to the village community 
as a whole, and that it is frequently 
rendered by custom by resident Chamars 
in return for the right of flaying the caicass 
and appropriating the hide. 

Before leaving the case I desire to add that 
the impression of arbitrariness about the deci¬ 
sion of the Court below is further intensified 
by the unexplained order awarding the plaint¬ 
iff his full costs. 1 set aside, therefore, the 
decree of the Court below and remand the 
case to that Court with orders to re-ad m it the 
suit on to its file of pending cases and to 
dispose of it according to law with due regard 
to the observations I have found it necessary 
to make. 

Decree set a<ide\ Cast remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. Ib41 

ok 1916. 

July 17, 1917. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

BAIKANTA NATH CMATTERJEE and 
others—Plaintiffs—Appellants 

versus 

UA1CSHAN CHANDRA CHATTERJEE 

and others—Defendants — 
Respondents. 

j jC(l6e construction of— Istimrnri raourasi mokarrari, 
meaning of. 

The words istimrari moorasi mokarrari in a lease 
always mean permanent and heritable and not merely 
permanent for the life of the grantee, even whore no 
other words indicating a heritable interest, such as 
“the grantee, his sons and grandsons in .succession 
should enjoy the property in perpetuity’’ are used in 
the document. L p. S7(>. col. 2. 
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Appeal against the decree of the Additional 
District Jadee, 24-Pergannahs, dated the 
2Dth June 1916, reversing that of the Munsif, 
Biruipur, dated the 30th January 1915. 

1’A.CrS of the case appear from the 

judgment. . 

YUbw JChmdra Hoy, for the Appel¬ 
lants.—The pi lintiEfs object to the encroach¬ 
ment on a certain road and the excavation of 
a k'ml. The encroachment is upon an ijmali 
road by defendants Nos. 1 and 2 to which 
they have no right. There have been trees 
too griwn nntb j « imli land l le defen lants 
produced Kxhib.C 'A', w'.iuh is a l idimrari 
mourasi mnkarrari putta on which they take 
their stan 1 an! base their right in the case 
and justify thom .elves f >r what they h ive 
done. 1 contend that the aforesaid document 
doe3 not grant a permanent heritable lease 
so as to entitle the defendants to do what 
they have done. There are no words of 
inheritance in ths document. No right of 
transfer is given. 

[Babu Brjolal Chakraburtty.—The word 
mourasi means nothing but hereditary.] 

It bas got to be seen whether the patta falls 
within Ram Narain Singh v. Ghota Nagpur 
Banking Association (1), following the decision 
in Tulshi fershad Singh v. Rimnarain Singh 
(2) At one time idamr iri w is thought to 
be permanent. Does the word mourasi take 
the pitta out of the class of cases in Ram 
Narain Singh v. Chnta Nagpur Banking Associa¬ 
tion (1)? In those cases in which the 
grantor wants to give a heritable estate, the 
grantor says, putt a poutradi krame. Moreover 
there are no words as ‘dan’ (gift,), bikroy’ 
(sale) in the document in the present ci-e. 
This lease is clearly a lease for the life of the 
grantee in the absence of su.’h words as the 
sons and grandsons in succession should enjoy 
the property.’ The learned Judge was wrong in 
setting aside the whole decree of the Munsif 
inasmuch as defendants Nos. 3 to 7 have not 
appealed to your Lordships. 


Babu Brojolal Ghakraburtty , for the 

spoiidents, was not called upon. 

JUDGMENT.—This appeal, which 
been preferred against a decision of 
learned Additional District Judge 


Re- 

li as 
the 

of 


•' (lY 36 Ind. Cas. 321; 43 C. 332. 

(2) 12 C. 117; 12 I. A. 205; 9 lnd. -fur. 433; 4 Sar, 
P. C. J 646; 6 I m3. Dec. (s. s,) 80, 


the 24-Pergannahs reversing the deoi* 
sion of the Munsif at Buruipur, must be 
dismissed. The plaintiffs who are the 
appellants before us brought the suit with 
reference to an encroachment on a road and 
the removal of the trees growing thereon, 
which they alleged to he the property in 
Umali between them and the defendants and 
also with reference to the excavation of a 
khal in certain property which the plaintiffs 
alleged had fallen into their sole lot in a 
certain partition proceeding. The persons 
said to have encroached upon the road were 
the defendants Nos. 1 and 2. The other 
defendants are said to have excavated the 
khal. Certain incidental and consequential 
reliefs were also asked for. The learned 
Munsif decreed the suit against all the 
defendants disbelieving a certain document 
Exhibit A which was seated to be an istimrari 
mourasi m>Jcirrari patta. The first two 
defendants appealed to the learned Additional 
District Judge. There the learned Ad¬ 
ditional District Judge accepted the istimrari 
mourasi moka'rari patta as being a genuine 
document and, on that footing, he held that 
the defendants Nos. 1 and 2 who were the 
appellants before him were justified in doing 
the acts complained of. Here, it has been 
argued in the first instance that the document 
is not a permanent heritable lease but is a 
lease for the life of the grantee, on the ground 
that there are no words in this lease that 
commonly appear in documents creating a 
permanent lease stating that the grantee, 
his sons and grandsons in succession should/ 
enjoy the property in perfect felicity so long 
as the moon and the stars last. Of course, it is 
not necessary to u^e all these *ords, that the 
grantee, his sons and grandsons in succession 
should enjoy the property in perfect felicity 
and that the grant is fir the period so long 
as the moon and the stars last, in a document 
of this nature. It would be quite sufficient 
if other words indicating a lierit ble interest 
are used. The words istimran mourasi 
mokarrari have always been held to mean 
'permanent and heritable.- 

Another point lias been urged by Mr. Roy 
which, if established, would have been a good 
point, and that is that the appeal to the 
lower Appellate Court had been preferred by 
the defendants Nos. 1 and 2 only but the 
learned Additional District Judge has set 
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aside tbe whole decree made by the Munsif. 
An examination of tbe record, however, shows 
that that is not so. The learned Judge only 
set aside tbe Munsif\s decree in so far as it 
affected tbe defendants Nos. 1 and 2. That 
is clearly right. 

The present appeal, therefore, fails and 

must be dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Appeal from Appellvte Decree No. 209 

of 1915. 

July 26, 1916. 

Present: —Mr. Mittra, Offig. A. J. C. 
SHARD APRAS AD— Defendant 

—Appellant 


versus 


SHAIKH HUSAIN—Plu stiff— 

R ffQPflNnifNT 

Contract Art (IX of IS? 2) t *s 25, 65 -Considcta'ion, 
failure of - Suit for refund of payment—C. P. Tenancy 
Act (IX of 189V. "0, 71 — Sale of occupancy 

holding by tenant , validity of— Nazarana pool to 

landlord , suit for refund of. 

Plaintiff entered into an agreement for t he pur¬ 
chase of some occupancy holdings from S. and ./. 
A sale-deed was executed but was not registered. 
The defendant, who was tho malyuzar of the village 
in which the land was situate, filed an application 
under sections 47 and 71 of the Central Provinces 
Tenancy Act, but the proceedings were withdrawn 
on the plaintiff paying Rs. 175 to the defendant. 
S. and J. then brought a suit to recover possession ot 
the holdings from the plaintiff and got a decree The 
latter then brought, a suit to recover the money paid 
by him to the defendant: 

Held , that the money was paid to the defendant .in 
consideration of his giving up his right to question 
the validity of the transfer, which right he was 
supposed to possess, and that the payment amounted 
to a compromise of a disputed claim which was binding 
on the parties and the plaintiff was not, therefore, 
entitled to a return of the money paid by him. Ip. 

878, col. J.] 

Appeal against tbe decree of the District 
Judge, Raipur, dated tbe 9th January 1915, 
reversing that of the Munsif, Raipur, dated 

tbe 22nd October 1914. 

Mr. J. C. Ghosh , for the Appellant. 

Mr. P. S. Kotwal , for the Respondent. 
JUDGMENT.— The plaintiff entered into 
an agreement for tbe purchase of some 
occupancy and ordinary holdings from 
Sarju and Johan Chamars, tbe tenants o 
tbe land, for Rs. 467-10 0. A sale deed 


was executed, but was not registered, and 
in view of tbe prohibition contained in the 
Tenancy Act it could not be registered. 
The defendant is tbe malguzor of the 
village in which the land is situate. 
According to the plaintiff, the malguzar 
agreed to take one field No. 527, and 
Rs. 50 in cash as nazarana. The defendant 
filed an application under sections 47 and 
71 of the Tenancy Act. The proceedings 
were withdrawn on the plaintiff paying 
Rs. 175 to the defendant. Sarju and 
Johan brought a 9uit to recover 
possession of the holdings, and they 
succeeded in their suit, ihe plaintiff now 
brings a suit for the return of the money 
and the field, or. the allegation that there 
was an express agreement between the 
parties providing for such refund and return. 

Both the Courts below have held that there 
was no such express agreement. The first 
Court di-missed the suit on the ground that 
the agreement was not proved. The Dis¬ 
trict Judge has decreed the claim, and his 
reasons are given in the following extract 
from his judgment:— I find that the field 
No. 527 was given and payment of Rs. 175 
was made to the defendant on account of 
nazarana in respect of the sale by Sarju 
and Johan. There was no valid sale by 
Sarju and Johan to the plaintiff. ^Thus 
the defendant got the field and Rs. 175 for 
consenting to or ratifying a contract of 
sale, which was not a contract by reason 
of the provisions of sections 46 (5) and /0 
(5) of the Central Provinces Tenancy Act, 
1898. Indeed these provisions virtually 
prohibit such sales. Therefore such sales 
are void in hw. This being the case, the 
defendant must give back the field No. 527 to 
the plaintiff, and he must pay Rs. 175 to the 

plaintiff.” The defendant has filed this 
second appeal, and 1 think it must succeed. 

The plaintiff and the defendant must be 
assumed to have known the law; in other 
words, the plaintiff must bo taken to have 
Inown that no valid transfer of occupancy 
and ordinary rights can be made when the 
consideration exceeded Rs. 100. If the plaint¬ 
iffs vendors had kept their promise, the 
plaintiff could have obtained a good title 
after the lapse of two years. This is all 
that the plaintiff could reasonably expect 
as the result of his bargain with Sarju 
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and Johan. All that the landlord was 
asked to do in this case was, that he 
should give up his right to question the 
validity of the transfer. This was the sole 
consideration so far as he is concerned. The 
landlord did file proceedings in the Revenue 
Court, hut eventually compromised the case 
and withdrew these proceedings. As it has 
been found that there was no express 
agreement to return the held and the money, 
I can see no reason for assuming the exist¬ 
ence of an implied agreement to that effect. 
The iualguzar was supposed to have a 
right to object to the transfer, and this 
right was waived for the consideration 
given by the plaintiff. In fact, there was 
a compromise of a disputed claim, and that 
compromise is undoubtedly binding on the 
parties. The consideration, so far as the 
malguzar is concerned, has not failed. He 
has not, in any way, sought to disturb 
the plaintiff’s possession. It was the 
vendors who avoided the sale. It is 
argued that the consideration was illusory 
as it has turned out to be. This 
may be sc; but the plaintiff, with his eyes 
open valued at his own figure the malguzar's 
right to avoid a transfer. The malguzar 
never covenanted to give good title or 
quiet possession to the plaintiff. The 
malguzar , no doubt, agreed to accept 
the plaintiff as a tenant so far as he was 
concerned, and in the absence of evidence 
to that effect, it cannot be assumed that 
he indemnified the plaintiff against the 
acts of his vendors. For these reasons, I 
think, the decision of the lower Court is 
unsound. The decree of the lower Appellate 
Court is,^ therefore, reversed, and the decree 
of the first Court is restored. The plaintiff 

will pay the defendant’s costs in both the 
Appellate Courts. 


Decree reversed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 19-16 

of 1915. 

May 4, 1917, 

Present : Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Walmsley. 
BEHARI LALL GHOSE and others— 

Defendants—Appellants 


b IN DHL BALA DASSI— Plaintiff— 

Respondent. 

Landlord and tenant—Gift of non-iransferable occu¬ 
pancy holding, whether binding upon heirs of donor — 
Gift, rescission of. 

A gilt of a non-transterable occupancy holding 
made by a ryot without the landlord’s consent is 
binding upon his heirs, as by the gift the property 
ceases to torm part ot the estate of the donor so 
that liis heirscannot claim it as an inheritance. Ip. 
882. col. 2.] LF 

Although in contracts for sale, mortgage, lease or 
exchange, there is pecuniary consideration, while in 
a gift there is no such consideration, yet the right 
°1 rescission in the case of a gift (on the part of the 
grantor) is circumscribed by the same sort of circum¬ 
stances such as fraud, mistake, coercion, undue 
influence, misrepresentation or the like as would 
operate to invalidate a contract, [p. 882, col. 1.] 

Appeal against the decree of the District 
Judge, Birbhum, dated the 3rd May 1915, 
ailirming that of the Munsif, Balepur, dated 

the 17th March 1914. 

IACTS of the case appear from the judg¬ 
ment. 


Babu Brajendra Nath Chatterjee, for the 
Appellants.—The lower Appellate Court has 
found that the holding in dispute is a 
lion-transferable occupancy holding; so it is 
not capable of transfer by way of gift or 
sale without the landlord’s consent. The 
lower Courts have also concurrently held 
that the deed of gift was validly executed 
and duly registered by the former ryot . 
Against this finding of fact I have nothing 
to say. But the question still remains 
whether a gift of a non-transferable occupancy 
holding without the landlord’s consent could 
be binding upon the heirs of the ryot after 
the death of the ryot. The District Judge 
has relied upon the Full Bench case of Daya- 
moyi v. Auanda Mohan Roy (1) for holding 
that the gift would be binding upon the heirs 
of the ryot. I submit that the Full Bench 
case does not support the proposition. In 
the Full Bench case it has been held that 
a transfer of a non-transferable occupancy 


(1) 27 Iud. Cas. 61; 42 C. 172; 18 C. W. N. 971; 20 
C. L. J. 52. 
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holding, when made for consideration , would 
be binding upon the ryot and persons 
deriving title from him; but it has not been 
held in the case that a transfer without 
consideration would be binding upon the 
representatives-in-interest of the ryot. In 
the case of a sale or mortgage by a ryot 
an estoppel arises against the ryot % and 
that estoppel operates against the heirs 
of the ryot in favour of the transferee. But 
in the case of a gift no estoppel could 
arise against the donor; so his heirs are 
not estopped from questioning the validity 
of the gift as against themselves. The 
donee does not suffer any prejudice by 
accepting the gift ; he had not to pay 
any consideration for the property granted 
to him by the donor. So there was not 
the least detriment to his interest when 
the transaction of gift was completed. 
Therefore lie, the donee, cannot plead any 
estoppel against the donor or his successors- 
in interest. 

It has been held by this Court that a 
bequest of an occupancy holding which is 
non-transferable, is not binding upon the 
heirs of the testator, vide Antalya liatan 
Sarkar v. Tar ini Nath Dey (-); and by 
analogy I submit that a gift of a non- 
transferable occupancy holding made by a 
ryot is not binding upon his heirs. hat 
is the difference between a gift and a 
bequest ? In both cases no consideration 
is paid, so that no estoppel could arise 
against the grantor. The only difference 
which could be suggested is that whereas a 
testamentary bequest takes effect after the 
death of the testator, a non-testamentary 
gift takes effect during the lifetime of the 
grantor. But that does not make any 
difference in principle between the two cases 

of transfer. 

[Mookerjee, J.—In the case of a bequest 
the testator could revoke the gift at any 
moment before his death, but in the case 
of a gift which has been completed, the 
grantor has no power of revocation except 
under certain specified circumstances. Does 
not that make any difference between the 

two?] 

It might make some difference, but that 

(2* 27 lnd. Cas. 235; 42 C. 254; 21 C. L. J. 187; 18 
C. W. N. 1290. 


does not matter in a case where the heirs 
of the grantor question the validity of 
the bequest or the gift. The heirs could 
question the bequest only when it has been 

completed by the death of the testator with¬ 
out revocation. When the property has 
vested in the legatee by virtue of the bequest, 
then and then only the question^ arises 
whether the heirs would be bound by the 
bequest or not. Where the bequest has 
been revoked by the testator, the 
heirs are not in any way affected by the 
bequest The test is whether the heirs 
have been deprived of the property which 
they are entitled to inherit by law by 
a bequest or a gift made by the ryot. The 
heirs’ case would be that the ryot had no 
power to grant away the property and 
thus to deprive them of it which they 
were entitled to get by right of inheritance, 
unless, of course, the grantee or the trans- 
feiee could prove in equity that he was 
entitled to plead estoppel against the grantor 
and his heirs. 

Mookekjee, J.— How could the heirs 
claim a property which ceases to form part of 
the estate of the ancestor before the in¬ 
heritance opens?] 

L Babu Bhnpendra Kumar Ir/icn/i, for the 
Respondent, referred to the decision of 
Rahimjan Bibi v. hnaujau Bill (3).] 

The case referred to is distinguishable. 
The facts of that case are entirely differ¬ 
ent from the facts of the present case. 
A case is an authority for what it decides 
on the facts found or assumed, but is no 
authority for what logically follows from 
the decision. 1 submit that the gift that 
was made or attempted to be made was not 
valid at its very beginning. The property 
was non-transferable and under section 6 
of the Transfer of Property Act, the ryot 
could not transfer it without the consent 
of the landlord. it is admitted that 
no consent was given to the gift 
by the landlord, and the heir of the 
donee, the plaintiff, has not upto this time 
been recognised by the landlord. On the 
other hand, my clients are in possession with 
the consent of the laudlord, as the allega¬ 
tion in the plaint itself shows. How could 
the plaintiff eject me from the land in suit 

(3) 15 lnd. Cas. 698; 17 C. L, J. 1/3. 
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without proving her title? I submit, that at 
any rate as long as she has not been recog¬ 
nised by the landlord, she has no right to eject 
me from the land; whether I have acquired 
any right to it or not is immaterial. The 
plaintiff’s suit being a suit in ejectment 
on declaration of her title, she must 
succeed if at all on the strength of her 
own case, and not on the ground that 
my clients have acquired no right to 
the property. Suppose the plaintiff gets 
this property from me. Could not the 
landlord then bring a suit for khas posses¬ 
sion against the plaintiff on the ground that 
the gift under which the plaintiff claims 
title is inoperative without the consent of the 
landlord? There is nothing to prevent the 
landlord under the law from making this 
property khas, when the plaintiff ill 
possess it by virtue of the gift. If your 
Lordships decree this suit in favour of the 
plaintiff, the result may be that the plaint¬ 
iff will not be able to enjoy it as the 
landlord will make it khas and my clients 
will also be deprived of the enjoyment which 
they have had. The plaintiff would not be the 
gainer by the decree, whereas my clients 
would be the losers; the landlord would be 
the only person, who would gain this pro¬ 
perty in consequence of the plaintiff’s suit 
beitjg decreed. 

[Mookekjee, J.—We are not now con¬ 
cerned with what the landlord might or 
might not do in future. We must decide the 
case on the state of things as it exists 
now.] 

The state of things existing shows tint 
the plaintiff has got no title to this pro¬ 
perty, as the gift was not valid and opera¬ 
tive without the consent of the landlord; so 
the plaintiff cannot get any decree. 

I may go further and submit that this 
gift which was made by the old tenant, 
Nader Chand, was a contingent gift; there 
was an implied agreement between the donor 
and the donee that on the happening of a 
particular event, namely, the landlord with¬ 
holding his consent, the gift shall be revoked. 
(Refers to section 126 of the Transfer of 
Property Act.) The donor was not 3ure of 
the landlord’s consent, and it is quite reason¬ 
able to assume that he intended when he 
made the gift that in the event of the 
landlord not recognising the gift, he would 


get back the property. Unless and until 
the landlord’s consent has been obtained 
the donee's interest in the property is only 
contingent and not vested. Therefore, the 
donee cannot get a decree for possession on 
declaration of title until he proves that he 
has acquired a vested interest in the pro¬ 
perty. (Refers to sections 19 and 21 of the 
Transfer of Property Act.) This gift was 
an imperfect gift and could not be a com¬ 
pleted gift, before the landlord has given his 
consent, and it is an established principle 
of equity that an imperfect gift cannot be 
enforced against the successors in interest 
of the donor. See Milroy v. Lord (4L 

I am in possession of the property. You 
cannot eject me unless your title is complete. 
And your title cannot be complete until you 
have got the landlord’s consent to the gift. 
Get the landlord’s consent or recognition or 
a declaration in a Court of Law that tho 
landlord is bound to recognise you, and then 
come in a Court of Justice to eject me from 
the property which I am possessing, it 
might b9 as a trespasser, it does not matter. 
I submit both in equity and under the law, 
the plaintiff has no right to tako away this 
property from my possession, as the plaintiff 
has got no completed title and as it is prob¬ 
able that she will be deprived of the property 
by the landlord even if she recovers it from 
me. 

Babu Bhupendra Kumar Ghosh , for the 
Respondent, was not called upon. 

JUDGMENT.—This is an appeal by the 
defendant in a suit instituted by the respond¬ 
ent for recovery of possession of land upon 
declaration of title. The land in dispute 
constituted the occupancy holding of one 
Nader Chand Ghose who died in 1890. 
Shortly before his death, he executed on the 
18th March 1890 a deed of gift in favour of 
his widowed daughter Suchandmukhi Dasi, 
whereby he professed to transfer the pro¬ 
perty to her. The document was duly 
attested and was registered as required by 
the provisions of the Transfer of Property 
Act. The donee continued in occupation 
till her death in 1898, when the present 
plaintiff, her daughter, came into possession 
under claim of title by inheritance. In 1910, 

(4) (1S62) 4 DeG. P. & J. 264; 31 L. .T. Ch. 798; 

8 Jur. (n. s.) 806; 7 L. T. 178; 45 E. R. 1185; 135 R. 
R. 135. 
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the defendants forcibly took possession of 
the land on the allegation that after the 
death of Nader Chand Ghose the land had 
passed to his widow, and, upon her death, 
had vested in them as the reversionary heirs 
(nephews) of the last full owner. On the 
29th March 1913, the plaintiff instituted 
this suit for declaration of her title and 
for recovery of possession with mesne profits. 
The defendants denied that the deed was 
executed by Nader Chand Ghose and con¬ 
tended that the claim was barred by limita¬ 
tion. The Court of first instance found that 
the claim was not barred by limitation and 
that the plaintiff had acquired a valid title 
to the property as the heiress of her mother, 
who had obtained the land from her father 
under the deed of gift already mentioned. 
An objection was taken before the T rial 
Court that as the land constituted a non- 
transferable occupancy holding, the deed of 
gift was inoperative in law and that conse¬ 
quently the plaintiff had not acquired a 
valid title. . The Court held that this ques¬ 
tion could be raised only by the landlord 
or his representative in-interest, and accord¬ 
ingly decreed the suit. Upon appeal the 
District Judge has confirmed the decree of 
the Court of first instance. On the present 
appeal, the defendants have argued that no 
valid gift could be effected in respect of a 
non transferable holding, that notwithstand¬ 
ing the execution and registration of the 
deed of gift, the property continued to form 
part of the estate of the donor, passing upon 
his death to his widow, and ve.->ting upon 
her death in the defendants as the rever¬ 
sionary heirs to the last full owner. The 
decision of the Full Bench in the case of 
Dayamoyi v. Ananda Mohan Roy (1) has been 
distinguished by the appellants on the ground 
that the principles enunciated therein are 
expressly limited in their application to cases 
of transfer of occupancy holdings for value. 
On the other hand, the respondents have 
referred to the decision in Rahimjan Bibi 
v. Imanjan Bibi (3), which is an authority 
for the proposition that in circumstances 
closely analogous to those of the case before 
us, the question of transferability cannot 
be raised by the heirs of the donor to the 
prejudice of the donee or his representative- 
in-interest. In our opinion, the view taken 
by the Courts below is well founded on 
principle aud must be upheld. 

66 


The decision of the Full Bench in the 
case of Diyamoyi v. Ananda Mohan Roy (1) 
is an authority for the proposition that in 
cases of transfers for value, the title passes 
from the transferor to the transferee, although 
the validity of the transfer is liable to be 
questioned by the landlord who is not a 
party to the transaction. Let us consider 
whether this principle is applicable to cases 
of gifts of non-transferable ocoapancy hold¬ 
ings. Section 122 of the Transfer of Property 
Act defines a gift as the transfer of certain 
existing moveable or immoveable property, 
made voluntarily and without consideration 
by one person, called ihe donor, to another, 
called the donee, and accepted by or on be¬ 
half of the donee. Section 123 defines the 
mode in which the transfer is to be effected; 
in the case of immoveable property, the 
transfer must be effected by a registered in¬ 
strument, signed by or on behalf of the 
donor and attested by at least two witnesses. 
Section 126 deals with the question of revo¬ 
cation of gifts. The first paragraph of the 
section provides that the donor and the 
donee may agree that on the happening of any 
specified event which does not depend on the 
will of the donor, a gift shall be suspended 
or revoked; but a gift, which the parties 
agree shall be revocable wholly or in part 
at the mere will of the donor, is void wholly 
or in part as the case may be. The second 
paragraph lays down that a gift may also be 
revoked in any of the cases (save want or 
failure of consideration) in which, if it were 
a contract, it might be rescinded. Then 
follows the important provision, in the third 
paragraph, that “save as aforesaid, a gift 
shall not be revoked.” This provision is a 
legislative recognition of a doctrine enun¬ 
ciated more than two centuries ago by Lord 
Nottingham in the case of Villers v. Beaumont 
( 5 > ? “If a man will improvidently bind 
himself up by a voluntary deed, and not 
reserve a liberty to himself by a power of 
revocation, this Court will not loose the 
fetters he hath put upon himself, but he 
must lie down under his own folly; for if 
you would relieve in such a case, you must 
consequently establish this proposition, name¬ 
ly, that a man can make no voluntary disposi¬ 
tion of his estate, but by his will only, which 

( 5 ) (1882) lVeru. 100; 23 K. K. 342. 
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would be absurd.” The position, conse¬ 
quently, is clear, that except in the circum¬ 
stances mentioned in section 126 of the 
Transfer of Property Act, a gift cannot be 
revoked. The second paragraph of the sec¬ 
tion shows that a gift may be revoked as if 
it were a contract but not on the ground 
of want or failure of consideration, in other 
words, a gift may be revoked, as a contract 
may be cancelled, on the ground of fraud, 
mistake, coercion and undue influence, mis¬ 
representation or like reason. No such rea¬ 
son is assigned in the present case. But it 
is argued that the donor was competent to 
revoke the gift immediately after execution and 
registration of the document, on the ground 
that ihe property transferred by way of gift 
constituted a non-transferable ocoupancy-hold- 
ing and that such right of revocation has 
vested in his heir. To test the validity of this 
argument, we have to consider whether the 
transaction could have been rescinded if it 
had been a contract. The section makes it 
plain that such rescission was not permissible. 
The substance of the matter is that although 
in contracts for sale, mortgage, lease or 
exchange, there is precuniary consideration, 
and in a gift there is no such consideration, 
the right of rescission is circumscribed by 
the same set of circumstances. Now the 
decision of the Full Bench in Bayamoyi v. 
Ananda Mohan Hoy (1) shows that this 
transaction could not have been rescinded if 
it had been for valuable consideration. The 
inference follows that it cannot be rescinded 
merely by reason of want or failure of such 
consideration. 

Reliance has been placed on behalf of the 
appellant upon the decision of Milroy v. Lord 
(4). That case, however, is clearly dis¬ 
tinguishable. There the property transferred 
constituted fifty Bank shares which were 
transferable only by entry in the books of 
the company: no such transfer was ever made, 
but a deed poll was executed. In these 
circumstances, Turner, L. J., observed as 
follows:— In order to render a voluntary 
settlement valid and effectual, the settler 
must have done everything which, according 
to the nature of the property comprised in 
the settlement, was necessary to be done in 
order to transfer the property and render the 
settlement binding upon him.” These re 
zparks were followed by Jessel, M, R., in 


Richards v. Belhridge (6), where he ob¬ 
served that a man may transfer his property, 
without valuable consideration, if he does 
such acts as amount in law to a conveyance 
or assignment of the property, and thus 
completely divest himself of the legal owner¬ 
ship which vests in the person who by those 
acts acquires the property. Consequently, to 
make the principle of Milroy v. Lord (4) 
applicable here, the appellant would have to 
establish that the nature of the property 
transferred in this case was such that no 
valid transfer thereof could be effected till 
the consent of the landlord had been ob¬ 
tained and the name of the transferee 
registered in bis books. But the decision 
of the Full Bench shows abundantly that 
in cases of transfer for value, title un¬ 
questionably passes from the transferor to 
the transferee, even though there is no re¬ 
cognition by the landlord in other words, a 
transfer of this description cannot be im¬ 
peached by the transferor, though the land¬ 
lord may possibly refuse to recognise the 
transfer. In our opinion the principle of the 
decision in Milroy v. Lord (4) has no appli¬ 
cation to the circumstances of the present 
case. Reliance has finally been placed upon 
the decision in Amulya Ratan Sarkar v. Tarini 
A ath Bey (2), which is an authority for the 
proposition that the holder of a non trans¬ 
ferable occupancy holding is not competent 
to make a testamentary bequest of such 
holding. That case is clearly distinguish¬ 
able, founded as it is on the fact that the 
bequest was revocable up to the last moment 
of the life of the testator and that the very 
moment that the bequest would come into 
operation, if legal and valid, was the moment 
when the right of the heir would accrue by 
operation of law. In the case before us, the 
gift was not revocable, and . was binding as 
between the donor and the donee. It cannot 
consequently be maintained thatnotwithstand- 
ing the execution and registration of the deed 
of gift, the property continued to form part of 
the estate of the donor. The property 
oeased to be part of the estate of the donor, 
and there is thus no escape from the position 
that the heir did not succeed to it by right 
of inheritance. 

(6) (1874) 18 Eq. 11; 43 L. J. Ch. 469; 22 W. R. 
584. 
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The result is that the decree of the Dis¬ 
trict Judge is affirmed and this appeal dis¬ 
missed with costs. 

Appeal dismissed. 
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COURT. 

Civil Revision No. 215 of 1915. 

August 3 J, 916. 

Present :—Mr. Stanyon, A. J. C. 
GANESH PRASAD- 
Applicant 
versus 

Musammat REWA BAI— Non-Applicant. 

Hindu Late—Succession— Widow and daughter , rights 
of, in estate of deceased — Compromise, effect of—Civil 
Procedure Code (Act I' of 1908J, s. \\b-Revision- 
Error in laic, whether ground for interfe>ence. 

One 0 was the owner of certain property including 
a house. He died leaving a widow and two daugh¬ 
ters. On his death one L. claimed to be his devisee 
under a Will and took possession of his estate. 0.’> 
widow sued L. for possession of the property but died 
while the suit was pending, and her two daughters 
were substituted for her. Thereafter the suit was 
compromised and the house was, under the compro¬ 
mise, obtained by R one of the daughters. Plaintiff on 
account of a personal debt of the widow of (). obtained 
a decree against R. qua the legal representative ot 
her mother, but the decree was confined to the assets 
of the widow in the hands of R. The decree-holder, 
in execution of the decree, sought to attach and sell 

the house which it. had obtained under (he compro¬ 
mise with L.: , . 

Held, (1 ) that the house did not form any part ot 

the assets of the widow, but was R.’s inheritance from 
her father, inasmuch as though R. and her sister took 
up the duties of their mother as plaintiff in an hen- 
at-law suit against an invader, they did so as heirs ol 
their father and not as heirs of their mother, aud any 
property which they obtained by force of that suit 
constituted their inheritance from their father and 
was no part of the estate of their mother; LP- 885 > 

col. !•] , . 

(2) that under the compromise each party look 

what he and she got by virtue of the independent 
title set up by him and her, and that to the extent of 
the property which R. got, her title as her father s lien 
was admitted by the other parties by way of com¬ 
promise. [p. 885, col. 1] 

Hiran Bibi v. Sohax Bibi, 24 Ind. Cas. 309; 18 C. W. 
N. 929; 27 M. L. J. 149; 1 L. W. 048 (P. C.), relied 

upon ... 

In order to justify interference under section llo 

of the Civil Procedure Code on the ground of an 
erroneous view of the law taken by the l'jwer 
Appellate Court, the error must involve, either a want 
or refusal of jurisdiction, or some illegality or material 
irregularity of procedure, [p. 885, col. l.J 



Civil revision against the order of the 
District Judge, Jubbulpore, dated the 13th 
July 1915, reversing that of the Munsif, 
Jubbulpore, dated the 13th March 1915. 

Dr. Ti. S. Gout, for the Applicant. 

Sir Bepin Krishna Bose, for the Non-Appli- 
cant. 

JUDGMENT.—The case has been argued 
on both sides with the usual ability of 
the learned Counsel and Advocate who ap¬ 
peared in it, and an interesting question 
of law has been raised. The faots are 
not disputed. One Odeychand was the 
owner of certain property including a hcu°e 
which is now in dispute. He died leaving 
a widow Khilona Bai, a daughter by her 
who is the non-applicant, Rewa Bai, and 
one Ganga Bai, another daughter by a 
predeceased wife. On Odeychand’s death, 
one Lakhmichand claimed to be his devisee 
under a Will and took possession of his 
estate. Apparently Lakhmichand was a 
nephew of the deceased and an expectant 
reversioner. However, Khilona Bai was 
Odeychand’s heir-at-law, and the two 
daughters stood next in the order of succes¬ 
sion after her. Khilona Bai, asserting the 
alleged Will to he a forgery, sued Lakhmi¬ 
chand for possession of her husband’s estate. 
She died pendente lite , and the two daughters, 
Rewa Bai and Ganga Bai, were substituted 
for her. Thereafter the suit was compro¬ 
mised, and the litigants apparently divided 
the bone of contention among themselves. 
Under this compromise Rewa Bai obtain¬ 
ed, inter alia , the house now in dispute. 

Now the present plaintiff, Ganesh, on 
account of a personal debt of Khilona Bai 
has obtained from a Small Cause Court a 
money decree against Rewa Bai, qua the 
legal representative of her mother, and 
this decree is confined to the assets of 
Khilona Bai in the hands of her daughter. 
Execution of the decree having been trans¬ 
ferred to the Munsif of Jubbulpore, the 
decree-holder sought to attach and sell the 
house which Rewa Bai obtained under the 
compromise with Lakhmichand. Rewa Bai 
objected that the house did not form any 
part of the assets of Khilona Bai, but 
was Rewa Bai’s inheritance from her father, 
and the objection has been allowed by the 
Munsif and by the District Judge in appeal. 
The decree-holder has, therefore, applied to 
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this Court for revision under section 115, 
Code of Civil Procedure, 1908. 

It is urged on his behalf that Rewa 
Bai obtained the house not by inheritance 
but by a compromise of her mother’s suit. 
She entered that suit as the heir of her 
mother, and she made a compromise, as it 
were, on behalf of her mother. If Khilona 
Bai had herself lived to make the compro¬ 
mise she would have got the house not by 
inheritance but by contract with Odeychand's 
devisee Lakhraichand, and the house would 
have been her stridhan. Rewa Bai merely 
stood in her mother’s shoes in that contract 
and obtained the house as a part of her 
mother’s assets. It was properly conceded 
that the learned District Judge had rightly 
held the dictum\n Bachcho Kunwary. Dharam 
Das (1) to be inapplicable, and Dr. Gour 
has been nnable to find any case exactly 
in point. 

On behalf of the non-applicant it was 
urged:— 

(1) that the Courts below had rightly 
held that the house in dispute was part of 
the patrimony of Rewa Bai and did not 
constitute the assets of Khilona Bai in her 
hands; and 

(2) that, assuming that the view of the 
law taken by the Courts below did not 
commend itself as correct to this Court, that 
circumstance afforded no ground for inter¬ 
ference in revision. 

I think that both these responses to the 
• application are well founded. The argument 
in support of the decree holder’s claim 
is well-reasoned, but I think it is unsound. 
When Odeychand’s estate was claimed by 
an alleged devisee who was not the heir at- 
law, a right to sue became available to the 
heir-at-law for the time being, and this right 
would survive for the benefit of each heir- 
at-law of Odeychand whose inheritance vested 
by succession 'pendente lite. On Odeychand's 
death his heir at law for the time being was 
his sole widow Khilona Bai, and, upon 
Lakhmichand’s seizure of the estate, a right 
of suit arose in her favour. She used it and 
filed the necessary suit. When she died, the 
right of suit did not die with her, because she 
represented the interest of Odeychand s heir- 
at-law against a claimant who was not a 


legal heir. Because the right to sue survived, 
the daughters of Odeychand, as the next 
legal heirs in succession to Khilona Bai, 
were brought on the record. They were her 
legal representatives in the suit, but they 
were not her heirs, even though they may have 
erroneously been named as such by a common, 
but often incorrect, translation of the ver¬ 
nacular term ivaris. They took up her duties 
as plaintiff in the suit, but they did not 
represent her interest. Her personal claim 
to enjoy the estate of her husband died with 
her. But her legal responsibility to protect 
the interest of the legal heir of Odeychand 
devolved, when she died, upon the next in the 
order of legal succession,namely, Odeychand’s 
daughters. In most systems of inheritance 
each holder becomes a fresh stock of des¬ 
cent. But, as we know, there are exceptions 
to this rule where, as here, the personal law 
applicable is the Hindu Law. The parties 
in this case are presumably governed by the 
Hindu lex loci in Jubbulpore, which is the Mi- 
takshara as interpreted by the Benares 
School. That being so, Rewa Bai took up the 
suit as an heir of her father, in succession 
to another and preferential heir of her father 
who had instituted it and died before it was 
decided. This view of the law was discussed 
in detail by a Bench of this Court in 
Rimdin v. Raj Rai.i (2), dissenting from a 
contrary view of the High Court of Madras 
in Sakyabani Ingle Raj v. Bhavani Bozi (3). 
And though the Madras view was re affirmed 
by the same Tribunal in Kommeneni Chinna 
Veerayya v. Kommeneni Lalcshminarasamma 
(4), the law has now been set at rest by the 
Supreme Tribunal in Ven l atanarayana Pillay 
v. Subbammal (5), where their Lordships take 
the same view as was adopted here in 'Ram* 
din v. Raj Rani (2). I do not think that any 
distinction can be drawn between the case of 
a daughter succeeding to a suit instituted by 
her mother, as here, and a contingent rever¬ 
sioner succeeding as presumptive reversioner 
to a suit instituted by his predecessor in the 

(2) 17 Ind. Cas. 101; 8 N. L. R. 113. 

(3) 27 M. 588. 

(4) 15 Ind. Cas. 213; 37 M. 406; 11 M. L. T. 184; 
22 M. L. J.375; (1912) M. W.N. 412. 

(5) 29 Iud. Cas. 298; 38 M. 406: 28 M. L. J. 535; 17 
M L. T. 435; 21 C. L J. 515; 17 Bom. L. R. 468; 19 
C. W. N. 641; 2 L. W. 596; (1915) M. W. N. 555; 42 

I. 4- 12b (R. C.). 


(1) 28 4- 347;A. W. (1906) 34; 3 4. 1. J. 155. 


VoJ» Itlj 


INDIAN v CASES, 


885 . 


KOTIHARl CONCERN, LTD t; LACHMl TRASAD. 

reversion. Each case is one of a suit in¬ 
stituted by an immediate heir (vested or re¬ 
versionary) of the propositus^ and carried on, 

o*iDg to the death of the original plaintiff, 

by the next succeeding heir of the same 
propositus , and not of the deceased plaintiff. 

It follows that, in the present case, though 

Rewa Bai and Ganga Bai took up the duties 

of their mother as the plaintiff in an heir- 
at-law suit against an invader, they did so 
as heirs of their father, and not as heiis 
of their mother; and any properly which they 
obtained by force of that suit constitute 
their inheritance from their father, and was 
no part of the estate of Khilona Bai. It 
makes no difference that they obtained it, 
not by adjudication on the merits, but y 
compromise. Under the compromise each 
party took what he and she got by virtue o 
the independent title set up by him and her. 
To the extent of the property which Rewa Bai 
got, her title as her father’s heir was ad¬ 
mitted by the other parties, by way ot 
compromise. This principle was aftirme 
by their Lordships of the Pi ivy Council in 
ffijan Bibi v. Bohan Bibi (6). 

It is thus clear that the house wl ich tl e 
applicant seeks to attach is the inheritance 
of R*wa Bai from her father, and not any 
part of the personal estate of Khilona Bai. 
The Courts below have correctly held that it 
is not liable to attachment, and this appli¬ 
cation must fail on the merits. 

Under the above circumstances it is hardly 
necessary to go into the other response raa e 
to the application. But it may be we o 
point out that an erroneous view of the law 
need not involve either a want or refusa o 
jurisdiction, or any illegality or material 
irregularity of procedure; and, therefore, may 
be insufficient to justify interference under 
section 115, Civil Procedure Code, lb US. 

Ample authority may be found for this view 

in Amir Ha*s w Khan v. Sheo Baksh Singh 
Kristamma "Saidas, Chapa Saida (b), j u anl 


Khan v. Muhammad Hassan (9 ) r ,Vm V, 

Mohanlal (10). . .. 

Tor the above reasons the application. t has. 

and is dismissed with costs. I allow-< tfe-rt.t 

as Pleader’s fees in this Court. . , 

Application dismissed, 

(9) 29 C. 107, « C. W. N. 226:29 I 

J. 77; 4 Bom. L. R. 161: 8 Sar- <’ C - J - 194; 2 
1902. 

(10) 4N. L. K. 1N4. 


10) 24 I ml. Cas. 309; 18 C. W. N. 92°; 27 M. L. J. 

149: 1 \j. W.648 <P. C). P P I 559- 

(7) 11 C. 0: 11 1. A. 237; 4 bar P. C. J- 55y ’ 

Kalique A JacksWa !\ C. No. 83; 5 Ind. Doc. (x. sj 
760 ^ 

(£) 17 M. 410; 6 Ind Dec. (n. $ ) -84. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 98 of 1916. 

January 3, 1917, 

Present: — Sir Edward Chamier, Kt , Chief 
Justice, and Mr. Justice Sharfuddin. 
MOT1HARL CONCERN, Ltd.— 
Plaintiff—Appellant 

t ersns 

LACHMl PRASAD and others— 

Defendants—Respondents. 

Landlord and tenant-Recognition oj tenancy-WRh. 

r$n? trsisf 

JILod to do so Withdrew rent deposed by the 

< ’ e ffeId n, « l hat ,l tlw S withdrawa 1 l 0 amou'nt e d to recognition 
" e defendants as tenants of the holding or at a 
It., to an acknowledgment that the defendants 
were not trespassers, [p. 8Sb, col. l.j 

Appeal against a decision ot Mr Justice 
Kingsford, reported as 3d Ind. Gas. 81, dated 

the 15th June 1916, in Second Appeal 
\ T n 1310 of 1915, confirming that of the Dis- 
f Tndee Muzafferpur, dated the 6th March 

Munsif, Motihari, dated the 17th June 1914. 
Messrs. Naresh Chandra Smha and Shiva■ 

narain Bose, for the Appellant. 

Messrs. K. P. Jayatwal and Sunder Lai, 
for ihe Respondents. 

JUDGMENT.—This is an appeal under 

clause 10 of the Letters Patent against a 
iudgment of Mr. Justice Kingsford confirming 
the decisions of the Munsif of Motihari and 
the District Judge of Muzafferpur. The 
appellant Company sue for possession of land 
in possession of the principal defendants 
alleging that the Company are the pro- 
prietors of the land and that the pnncipa 
defendants are mere trespassers All three 

Courts whioh have dealt with this case 
haye held that in consequence of perttUR 
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rent having been withdrawn from the Court 
by the general agent of the Company, the 
Company must be taken to have recognized 
the principal defendants to be tenants of the 
land and, therefore, no suit is maintainable 
against them as trespassers. In this appeal 
it is contended that the general agent of the 
Company had no authority to withdraw the 
money which had been deposited in the 
Court and even if he had authority to 
withdraw it, the withdrawal did not amount 
to a recognition of the status of the defend- 
ants as tenants. We have examined a 
translation of the Power-of-Attorney held 
by the general agent and \\'e are satisfied 
that the Courts below were right in holding 
that the general agent had the power to 
withdraw the money. The Power of-Attorney 
authorised him to withdraw money deposited 
in the Court by tenants or any other money 
which was paid into Court to the credit of 
the Company. 

It is said that the general agent had not 
power to decide whether the defendants were 
tenants or not and, therefore, the clause 
authorising him to withdraw money deposited 
by tenants had no application to the present 
case. It is unnecessary to discuss this 
question, for the other clause referred to 
dearly authorised the general agent to 
withdraw the money. The Power of-Attorney 
conferred very wide powers on the general 
agent and it seems to us that there can be 
no doubt that the general agent was clothed 
with authority to withdraw the money paid 
into Court by the defendants as the rent of 
the land in question. We think that the 
Courts below were right also in holding that 
the withdrawal of the money amounted to 
an acknowledgment that the defendants 
were at all events not trespassers. In the 
plaint the Company prayed that, in case the 
Court came to the conclusion that they were 
not entitled to possession of the land, rent 
might be assessed at the rate of Rs. 100 a 
biglia and that Rs. 550 awarded as salami 
and as compensation for land. All the 
Courts below have declined to assess rent on 
the land and it seems to us that this Court is 
»ot in a position to do so. The findings merely 
amount to this, that the principal defendants 
are tenants of some kind on the land. Whe¬ 
ther they are tenants at-will of the whole 
pf the land or whether they acquired the 


rights of any previous tenants of the land are 
questions whioh have not been decided and 
until they are decided, it is impossible to say 
whether any Court is entitled to assess rent 
on the land. The question of the actual 
rights of the principal defendants and the 
question whether rent can be assessed by the 
Court must be settled, if at all, in subsequent 
litigation or by agreement. This appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 209 of 1916. 

May 14, 1917. 

Present —Mr. Justice Piggott. 

LACHMAN DAS — Plaintiff—Applicant 

versus 

MUTSADDI LAL and another — 
Defendants—Opposite Party. 

Civil Procedure Code ( Act V of 1908), O. XLVII, r. 7, 
O. XL///, r. 1 (w) — Appeal from order granting re¬ 
view , maintainability of. 

Plaintiff sued defendants for specific performance 
of a contract to execute a lease of certain property 
and in the alternative for ejectment and damages. 
Hie dispute was referred to arbitration, and the 
arbitrator decided in favour of the plaintiff, but gave 
an option to the defendants to vacate the land after 
payment of the rent due at a certain rate. The Court 
passed a decree by which the plaintiff was given 
the right to eject the defendants in addition to the 
recovery of rent. Defendants applied for amend¬ 
ment of the decree, but their application was re¬ 
jected. They then applied for review, and their 
application being granted, the plaintiff appealed: 

Held, that the appeal could not be supported upon 
any of the pleas referred to in Order XLVII, rule 7, 
of the Civil Procedure Code. [p. 887, col. 2.] 

Older XL1II, rule 1 (w), Civil Procedure Code, 
is merely inserted in order that the rule in ques¬ 
tion mav contain a complete list of those orders from 
which an appeal lies. It must be read subject to 
the provisions of Order XLVII, rule 7, by which the 
right of appeal from an order granting an application 
for review is limited and defined, [p. 887, col. 2; p. 
888, col. 1.] 

Civil revision from an order of the Distriot 
Judge, Sabaranpur. 

Mr. Nehal Chand , for the Applicant. 

The Hon’ble Sir Sundar Lal t for the 
Opposite Party. 

JUDGMENT.—This is an application in 
revision which arises under the following 
circumstances. The applicant wa9 the plaintiff 
m a suit in whioh he claimed specific 
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performance of a oontraat to execute a lease 
of certain property on certain terms, or in 
the alternative the ejeotmentof the defendants 
from the property in question and damages. 

The matter was referred to arbitration 
and the arbitrator delivered an award. 
The first relief olaimed by the plaintiff 
was in very clear terms allowed by the 
arbitrator, that is to say, he was declared to 
be entitled to obtain from the defendants 
the counterpart of a lease, on certain terms 
which were sufficiently indicated. He was 
awarded Rs. 270 as rent for three years 
prior to the institution of the suit, with a 
further direction that rent should continue 
to be payable at the same rate from the 
institution of the suit until the defendants 
should execute a kabuliyat, or counter part 
of a lease, in the prescribed terms. Then the 

arbitrator went on to deal, inlthe alternative, 

with the question of refusal or negleot on 
the part of the defendants to execute the 
requisite dooument. He laid it down in this 
alternative that they, that is to sai, tie 
defendants “will have the option to vacate 
the land after paying all rents due at the ra e 
of Rs. 90 a year up to the date of the eviction, 

suoh option to be exercised within two weeks 
after confirmation of this award.” The Court 
accepted the award and passed judgment 
accordingly, but a decree was drawn up in 
the vernaoular which was not a literal trans¬ 
lation of the alternative provision which has 
been quoted above from the award. Accord¬ 
ing to the decree as drafted, the plaintiff was 

in express terms authorised to eject the e- 

fendants from the land in suit, besides re¬ 
covering rent at the prescribed rate up to the 
date of ejeotment. This decree is dated August 

the 7th, 1915. The defendants allowed two 

weeks to pass without executing any lease 
and the plaintiff thereupon took out execu¬ 
tion of the decree according to its terms 

and obtained possession by ejeotment of the 

defendants. The latter thereupon applied 
for amendment of the decree but on September 
the 25th. 1915, the presiding officer of the 
Cour , Mr. Grant, being the same offioer who 
had passed judgment in accordance with the 
award and had signed the decree in question, 
passed an order rejecting ihe application for 
its amendment. On October the 4th, 19Io, 
the defendants applied for review of this 
order, and this application was entertained 
by Mr. Grant and notioe orderod to 


issue to the opposite party. Tbs matter 
came up for deoision on November the 

4th, 1915, by whioh time Mr. Grant had 

been transferred and his place had been 
taken bv Mr. Neave. This offioer came to 
the conclusion that the deoree as passed 
was not in accordance with the award and 
that it was absolutely necessary for the 
Court to amend it. He himself, however, 
proceeded to draw up a deoree which was 
not an accurate translation of the critical 
passage in the award to whioh reference 
has been made. He did not content him¬ 
self with removing from the deoree the 
words which in express terms empowered 
the plaintiff to obtain possession by ejeot- 
me nt of the defendants; but he proceeded 
to insert a provision to the effeot that 
the relinquishment of the land in suit was 
to be a matter entirely at the option of 
the defendants, and that in no event should 
the plaintiff be regarded as empowered to 
obtain the ejeotment of the defendants in 
execution of the deoree. Against this order 
an appeal was filed in the Court of the 
District Judge of Saharanpur. The District 
Judge has dismissed the appeal on the 
ground that it could not be supported upon 
any of the pleas referred to in Order 
XLVII, rule 7, of the Code of Civil Pro¬ 
cedure. The application now before me is 
a<*iinst this order of the Distriot Judge. 
The contention is that an appeal av 

against Mr. Neave’s order granting the 
application for review, under the Provisions 

„f Order XLIII, rule 1 (ud of the Code 
of Civil Procedure, that this right could 
not be qualified by anything contained in 
the provisions of Order XLVII, rule 7. and 
that consequently the District Judge has 
refused to exeroise a jurisdiction vested 
in him by law in not entertaining the 
appeal before him on its merits. On the 
question thus stated, 1 am clearly of opinion 
that the Distriot Judge was right. Ihe 
provisions of Order XLVII, rule 7, and of 
Order XLIII, rule 1 M, of the Code of 
Civil Procedure appear to overlap and it 
is necessary to put upon them a construc¬ 
tion whioh reconciles them. In my opinion 
Order XLIII, rule 1 M, is merely inserted 
in order that the rule in question may 
contain a complete list of those orders 
from which an appeal lies. It must be 
read subject to the provisions of Order 
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XLVII, rule 7, by which, the right of appeal 
from an order granting an application for 
review is' limited and de6ned. This has 
been held in Sundar Lai v. Upendra Nath 
Seal (1) and I find myself in entire agree¬ 
ment with the view of the learned Judge 
who decided that case. 

I think the plaintiff has been badly 
advised. In the Trial Court both Mr. Grant 
and Mr. Neave had gone beyond the powers 
of the Court in passing a decree which 
was not in precise accordance with the 
terms of the award. The award had been 
made through the intervention of the Court; 
and if there was anything ambiguous about 
the ■ alternative relief referred to in the 
closing portion of the award, that was a 
matter which the Court ought to have 
noticed at the time and referred back 
to the arbitrator for consideration. Once 
the award had been accepted, it was 
incumbent on the Court to accept it as it 
stood As soon as the decree-holder took 
out execution, a difficulty would, no doubt, 
have arisen as to the proper interpretation 
of the words in the award which I have 
already quoted; but this difficulty was inevit¬ 
able, once the award had been accepted with¬ 
out amendment. Both the presiding officers of 
the Court of first instance seem to me to have 
gone beyond their powers in different direc¬ 
tions, by seeking to clear up an ambiguity 
in the terms of the award. 

This being my view of the case, it has 
been suggested to me in argument that I 
might take up the matter even now as 
an application in revision, not against the 
order of the District Judge dismissing the 
appeal filed in his Court, but against Mr. 
Neave’s order of November 4th, 1915. I 
am not anxious to add to the irregulari¬ 
ties which have already been committed 
in the case. If the plaintiff desired to 
invoke the revisional jurisdiction of this 
Court in respect of Mr. Neave’s order, he 
should have done so in express terms; no 
doubt he has refrained from doing so 
because of the difficulty in which he had 
landed himself by appealing against hat 
order. Moreover, I am bound to say that, 
if the question had come before me on the 
execution side, so that the only point I had to 
d oide was the legal effect to be given to the 
(1) 35 Ind. Cas. 15; 1 P. L. J. 193. 


words of the award, assuming, those- words 
to have been emb< died in a decree of Court,- 
l should have agreed in substance,, with 
the view taken by Mr. Neave. The inten-. 
tion of the arbitrator may have been other¬ 
wise, and that is why I think it unfortu¬ 
nate that the possible ambiguity was not 
brought to the notice of the Court at the 
proper time, while the opportunity to refer 
the matter back to the arbitrator for con¬ 
sideration was still open; but on the words 
as they stand, 1 do not think that a power 
of ejectment is conferred upon the plaintiff. 
This does not mean that the decree leaves 
the plaintiff without his proper remedy. 
The provisions of Order XXI, rule 34, of the 
Code of Civil Procedure seem to have been 
overlooked by the plaintiff and by his legal 
advisers. His proper course was to take. 
out execution of the first part of the decree 
under the provisions of the rule above 
mentioned. In this manner he can obtain 
execution of a document in the terms 
prescribed by the award, and the defendants, 
whether they like it or not, will be com¬ 
pelled to choose between executing such 
a doouraent and abiding by its terms, or 
voluntarily relinquishing the land in suit. 
The decree-holder will be entitled under 
the terms of the decree to rent at • the 
prescribed rate of R^. 90 per annum 
so long as the defendants continue in posses¬ 
sion. 

I hold, therefore, that the application in 
revision now before me is altogether mis¬ 
conceived and that I must dismiss it with 
costs. I do so accordingly. 

Application dismissed. 
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JAMNA DAS V. BISHAN DAS. 

PUNJAB ‘CHIEF COURT. 

MrsoBLLANgous First Civil Appeal No. 3176 

OK 1916. 

April 24, 1917. 

Present :—Mr. Shah Din, Chief Judge. 

JAMNA DAS AND ANOTHER — DECKER-HOLDERS 

—Appellants 
versus 

BISHAN DAS—Jor gmbnt debtor — 

Respondent. 

Civil Procedure Code ( Act \’ of 1908), 0. XLI, rr. 14, 
17,21 — Appeal, hearing of—Xoticeto respondent, service 
0 j — Appellant, duty of, to furnish address of respondent. 

An Appellate Court is not to presume that the 
respondent has knowledge of the date of hearing of 
the appeal, if notice has not Iteen duly served upon him. 
[p. 889, col. 2; p. 890, ool. 1.] 

It is the duty of the appellant to give the proper 
and correct address of the respondent, but the latter 
is not bound to communicate his address either to the 
Court against whose decree or order the appeal lias 
been preferred or to the Appellate Court; and by his 
omitting to do so or by leaving the Appellate Court 
in dark as to his whereabouts he in no way abuses the 
provisions of the Civil Procedure Code. [p. 890, col. 1.] 

Miscellaneous first appeal from the order 
of the Additional District Judge, Amritsar, 
at Gurdaspur, dated the 2$th April 1916, 
rejecting the application for setting aside the 
ex parte judgment passed by the Additional 
Judge, Amritsar, at Gurdaspur, dated the 

17th March 1916. 

Facts appear from the following order of 
the District Judge: — 

“This is an application to set aside an 
ex parte judgment delivered by Mr. Martineau 
on the 17th of March 1916. The facts are 
patent on the face of the record. The 
appellant judgment debtor appealed in the 
year 1913 from the decision of the Munsif 
at Amritsar, dated the 19th of April 1913, 
and eventually on the 19th of January 1915 
Mr. Martineau directed notice to be issued 
to the respondents who now apply to set aside 
the ex parte decree in appeal. On the 15th of 
March 1915 Mr. Martineau noted that the 
respondents had not been found at Cawnpore. 
It appears that on the 11th of February 19i5 
an attempt was made to effect service on the 
respondents at Cawnpore, but it was reported 
by the process-server that they no longer 
had a place of business in that city and had 
no place of residence there. The report is 
silent as to ihe place where the respondents 
had gone or transferred their place of 
business. It is not suggested on their behalf 
thfvt they had notified their ohange of address 


to the appellant or to the Court which had to 
execute their decree. It does not appear that 
any notice had been put up even on their old 
place of business at Cawnpore to say where 
they were to be found or where their new 
place of business was. On the record as it 
stands, the only address of the petitioners 
which can be traced is the address at Cawn¬ 
pore and it is admitted that the petitioners 
left that place a considerable time ago. In 
consequence of the appellant’s failure to get 
service of the notice effected at Cawnpore 
Mr. Martineau directed him to fi* d out the 
petitioners’ proper address. The only address 
which the appellant could trace out appears 
to have been a shop at Calcutta known as 
that of Multani Chand-Kanhaya Lai where 
Jamna Das and Laohhmi Narain petitioners 
appear to have been employed. Accordingly 
the notices were sent to the address for 
service on petitioners and as they could not be 
found there in person, the notices were 
affixed to the shop. Finally on the 17th of 
March 1916 or some 14 months after notice 
had issued in the first place, Mr. Martineau 
decided the appeal e.v parte . It is now contended 
for the petitioners that there was no proper 
service upon*them, hut the answer to that 
contention is that the petitioners by their 
own conduct have rendered it impossible 
for * he appellant ever to get proper notice 
served upon them. It is also contended that 
Mr. Martineau’s procedure was under the 
circumstances illegal, but I am not disposed 
to give any weight to that argument. It 
appears to me that the petitioners have 
abused the provisions of the Civil Prooedure 
Code as to the service of notices on respond¬ 
ents by leaving the Courts, both the Court 
of first instance and the Court of Appeal, 
totally in the dark as to their whereabouts 
and have done so intentionally with the object 
of defeating and delaying the hearing of 
the appeal in this Court. This being so, l see 
no reason to set aside the (x parte proceedings 
or Mr. Martineau’s judgment. 1 accordingly 
reject this application.” 

Lola Hukam Chand for Mr. Lai Chand 
Mehra , for the Appellants. 

Mr. Ihuni Chand, for the Respondent. 

JUDGMENT.—After hearing arguments 
and referring to the record of the execution 
rrocedings, 1 think that the Additional 
District Judge was not justified in assuming 
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that the decree-holders, who are appellants 
before me, must be taken to have known the 
date on which the appeal of the opposite 
party *as fixed for hearing in the Court of 
Mr. Martineau. The appefl from the order 
of the Munsif was sent from one Court to 
another for reasons which it is unnecessary 
to state in this place; and it is not surpris¬ 
ing that the decree-holders, who had 
meanwhile changed their place of business, 
were unaware of the date of hearing fixed 
by the Appellate Court. They were not 
hound to communicate their address to 
the original executing Court or to the 
Court of Appeal; and I cannot agree with 
the Additional District Judge that they 
have abused the provisions of the Civil 
Tiocedure Code as to the service of notices 
by leaving the Court in the dark as to their 
whereabouts. There is nothing on the 
record to show that the decree-holders were 
employed at the shop of Multani Chand- 
Kanhaya Lai at Calcutta, and the fact 
that the proprietors of the shop refused to 
accept the service of notices on behalf of 
the decree-holders in no way tells against 
them. 

1 hold it not proved on the piesent record 
that the appellants had any knowledge of 
what the date of hearing was in the Court 
of Mr. Martineau. I accordingly accept this 
appeal, set aside the ex parte order of Mr. 
Martineau, dated the 17th March 1915, and 
send the case back with a direction that 
the appeal be re-heard after giving proper 
notice to the present appellants. In the 
peculiar circumstances of the case, the parties 
will pay their own costs. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 75 of 1917. 

June 29, 1917. 

Present: —Mr. Justice Tudball and 
Mr. Justice Walsh. 

SRI NARAIN— Plaintiff—Appellant 

versus 

JAGANNATH and another—Defendants— 

RESPON LENTS. 

Civil Procedure Code (Act V of 1908), .<?. 20— 
Cause of action — Jurisdiction—Banker and depositor — 
Suit to recover deposit. 


The ordinary rule is that a debtor must seek hia 
creditor to pay him, and people do not generally mako 
express stipulations on the subject when making a 
deposit, because the question of suing for the deposit 
is far from their minds, [p. 891, col. 1.] 

In an ordinary case, especially a case agaiust a 
Bank or some trader who holds himself out as a person 
to receive deposits, it does not necessarily follow that 
a rc-paynment of the deposit is to be made at the 
place of business of the Bank. In the majority of 
such cases the intention of the parties is that the 
money should be paid to the depositor wherever he 
happens to be when lie demands re-pavment. [p. 
890, col. 2.] 

Civil revision from an order of the 
District Judge, Cawnpore. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Kailas Nath Katju , for the Appellant. 

The Hon’ble Mr. Motilal Nehru, for the 
Respondents. 


JUDGMENT.—We have come to the 
conclusion that this decision cannot stand 
as it is at present, and there being an 
important question of jurisdiction raised, we 
ought to interfere even in revision. The 
question whether any part of the cause 
of action arose in the Court of Cawnpore 
depends entirely upon the place where, under 
the contract, either by express agreement 
or by the intention of the parties, re pay¬ 
ment was to be made. Both parties have 
set up an express contract. That alleged by 
the plaintiff alone has been considered and 
has been dealt with, as would appear, 
rather in the light of what was decided 
by the Bikaneer Court. It is by no means 
clear that the previous judgment of that 
Court was admissible. It is not desirable 
to say more about the facts than this that in 
an ordiuary case, especially a case against 
a Bank or some trader who holds himself 
out as a person to receive deposits, it would 
not necessarily follow that a re-piyment of 
the deposit was to be made at the place of 
business of the Bank. In the majority of such 
cases the intention of the parties is obvious¬ 
ly that the money should be paid to the 
depositor wherever he happened to be when 
he demanded re-payment. In deciding the 
question of jurisdiction it may be that the 
Court will also decide the merits. That 
cannot be helred, but if in deciding the 
merits, it comes to the conclusion that the 
payment was to be made at Bikaneer, then 
obviously it must give effect to that deci¬ 
sion and decide that there is no jurisdiction 
in itself to determine the suit. In 
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onsidering the somewhat nice question 
which appears to arise, the Court must 
not lose sight of the fact tha^ the sale of 
the jewellery and the deposit of the money 
was made by the deceased woman after, 
and possibly in consequence of, her husband’s 
death; it was done in the company of her 
father with whom she had come to Bikaneer 
and shortly before her return to Oawnpore 
to her parents’ house and further, it is 
suggested by the defendant, in consequence 
of a dispute with her mother-in-law. It 
will further not lose sight of the fact that 
it was a continuing contract, and that there 
was a liability on the part of the defendant 
not only to re-pay the money deposited 
but until re-payment was demanded, to make 
periodical payment of interest. These 
circumstances of course all have their place 
in the consideration of the real question 
where payment was to be made if no express 
provision on the subject was made, and the 
Court will no doubt further have regard 
to the fact that the ordinary rule is that 
the debtor must seek his creditor to pay 
him ar:d that, as a general rule, people 
do not make express stipulations upon the 
subject when they are making arrangements 
of this kind, because the question of suing 
for the deposit is far from their minds. 
We, therefore, remand the whole case to 
the Court of first instance through the 
lower Appellate Court to be restored to its 
original number on the record and to be 
tried according to law. Costs in all Courts to 
abide the result. 

Case remanded. 




PUNJAB CHIEF COURT. 

Civil Revision No. 712 of 1916. 

February 10, 1917. 

Present: — Mr. Justice Shah Din. 
Mnsimmat GULABI BIBI— Decree-holler 

— Petitioner 
versus 

ASLAM KHAN — Objector- 

Respondent. 

Civil Procedure Code (Art V of 190s), 0. XXI , rr. 
100,10’, 103 -Order uiuler r. UfO — Ai>f>e<d, whether 
l ies. 

Under rule 103 of Order XXI of the Civil Pro. 
cedure Code no appeal lies from an order passed 
under rule 101 of that Order, [p. S92, col. 1.] 

Civil revision from the order of the 
District Judge, Lahore, dated the 60th May 
1916. 

The Hon’ble Pandit Sheo Narain , R. B., for 
the Petitioner. 

Messrs. BeecLey and Obednlla , for the Re¬ 
spondent. 

JUDGMENT.—The order of the Munsif, 
dated the 21st of February 1916, was passed 
under Order X X1, rule 101, of the Civil Proce¬ 
dure Code, upon an application made by the 
respondent under rule 101. Under rule 1C3 
no appeal lay from the said order of the 
Munsif, as it was conclusive between the 
parties (the decree-holder, who is peti¬ 
tioner before me, and the respondent) ; 
and the respondent was at liberty to 
institute a suit to establish the right which he 
claimed to the possession of the property of 
which he was dispossessed by the decree- 
holder. 

The District Judge 'entertained an appeal 
by the respondent from the Munsif’s order, 
dated the 21st of February 1916, on the 
strength of two very old rulings of the Cal¬ 
cutta High Court, Brohmo Moyee Dabee v. 
Burkut Sirdar (1) and Mooknndee Mis rain v. 
Sheo Lochun Pat tuck (2), and setting aside t lie 
order in question he sent the case back to the 
Munsif for re decision. 

Now, the two rulings which the Distriot 
Judge has followed were passed under sections 
2.'.0 and 231 of the Civil Procedure Code of 
1859 (Act VII of 1859), which Act has long 
since been repealed and no longer governs 
cases like the present. The present case is 
covered by rules 100, 101 and 103 of Order 
XaI of Aot V of 1908, and according to the 

(D 13 W. R. 264. 

(2) 21 W. R. 39. 
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last mentioned rale of Order XXI no appeal 
lay from the order of the Munsif, dated the 
21st of February 1916. 

This is conceded by the Counsel for the 
respondent; but he has filed before m3 a peti¬ 
tion under section 115, Civil Procedure Code, 

* 

against the order of the Munsif aforesaid, and 
has urged that since the order in question was 
passed by the Munsif without holding an 
investigation into the merits of the petitioner’s 
(present respondent’s) claim, the order should 
be set aside and the Munsif be directed to 
decide theca^e on the merit* afer taking all 
the evidence that may be adduced by the 
parties. In my opinion the Munsif has 
given sufficient reasons i i support of his 
order by which he has rejected the respond¬ 
ent’s application; and it is perfectly unneces¬ 
sary to send the case back to the Munsif 
for a fresh decision, as the respondent can 
bring a regular suit, if so advised, to 
establish his alleged right to the property in 
dispute. 

I accordingly accept this revision, set aside 
the order of the District Judge, and restore 
that of the Munsif with costs. Pleader’s fee 

Rs. 32. 

Revision accepted . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 889 of 1915. 

Jane 7, 1917. 

Fresent: - Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAT AN DEI— Pl \int. ff —Appell vni 

versus 

DURGA SHANKAR BAJPA1 and others — 

Defendants —Respondents. 

Rent Law — Ex-proprietary rights, sale of, validity of 
—Agreement to relinquish ex-proprietary rights for con¬ 
sideration. 

Plaintiff judgment-debtor sold a zemindari to the 
defendant decree-holder and agreed to file a relin¬ 
quishment of her ex-proprietary rights in the sir lands, 
and in consideration thereof the defendant agreed to 
file a certificate of the satisfaction of the decree and 
further bound himself to pay to the plaintiff a monthly 
allowance of Rs. 5 for the rest of her life, which was 
to be a charge on the property sold. Plaintiff sued 
the defendant to recover arrears of the allowance 
agreed to be paid to her: 

Held , that the arrangement between the parties 
was merely a device to get round the provisions of 



the Rent Act of If 81 and amounted in fact to a sale 
of ex-proprietary rights, and was, therefore, absolutely 
void and unenforceable, [p 89^, col. 2.*] 

Moti Chand v. Khuaja Ikram Clluh Khan , 39 Ind. 
Cas. 454; 15 A. L. J. ,50; 5 L, VV. 3*8: 21 M.iL. T. 267j. 
32 M. Ti J. 383; 21 C. W. N. 616; 19 . Bom. L R. 4S3; 
39 A. 173; 26 C. L. J.24; (1917) M. W. N. 453 (P. C.). 
relied upon. 

Second appeal from a decree of the Dis¬ 
trict Judge, Benares. 

The Hon’ble Dr. r Iej Bahadur Sapru (wifcjl 
him Mr. bham Nath Mushran) , for the Appel¬ 
lant. 

Mr. Gohul Prasad (with him Messrs. Bra j ' 
Na'h Vyas and Harnandan Prnsad) } for the 
Respondents. 

JUDGMENT.—The facts of this case, 
are as follows;—The plaintiff’s husband was . 
the owner of zemindari in several villages 
and some house pojerty in Berare 9 . He , 
also held a large area of land as sir within,, 
his zem ind in i. He was heavily in debt tq 

Durga Shankar Bajpai, defendant No. 1,. 
The latter obtained one decree for about 
Rs. 20,000. 

On the 7th October 1899, the plaintiff 
who was then a widow transferred the 
zemindari and the houses to Durga Shankar 
by a sale-deed, the ccnsideiation for which 
was Rs. 21,415. This included the amount 
due on the decree and also another debt. 
By the terms of the deed the plaintiff*- 
agreed to file a relinquishment of her ex- 
proprietary rights in the sir lands and 
Durga Shankar agreed to certify to the 
Civil Court full satisfaction of his claim 
under the decree. 

At that time the Rent Act XII of 1881 
was in force and it is quite clear that the 
sale consideration was to cover not only 
the proprietary rights tut also the ex-pro¬ 
prietary rights and the arrangement was 
one of these devices considered by their 
Lordships of the Privy Council in Moti 
Chand v. Khwaja Ihram Ulluh Khan (l) and 
which are there declared to be “in contra¬ 
vention of the policy of the Act and are 
contraiy to law and are illegal and void.” 
The Act v. hich their Lordships had in view 
was the proent Tenancy Act, but in this 
respect it does not differ from its pre- 

(1) 39 Ind. Cas. -154; 15 A L. J. 150; 5 L. W. 388; 

21 M. L. T. 267; 32 M. L J. 383; 21 C. \V. X. 616; 19 
Bom. L. R. 433; 39 A. 173.- 26 C. L. J.24; (1917) 

M. W. N. 453 (P. C.). 
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decessor which equally prohibited the sale 
or transfer of ex-proprietary rights except 
as between those in whose favour jointly 
the right had arisen. In the present case 
a hitch appears to have occurred. The 
plaintiff at first did not tile a relinquish¬ 
ment and Durga Shankar did not certify to 
the Civil Court full satisfaction of his decree. 
The cause of this is not given, for neither 
the plaintiff nor Durga Shankar have given 
the Court any assistance. 

However, on October 24th, 1901, i.e. t 

two years after, Durga Shankar executed a 
document in favour of the plaintiff in which 
it is stated the parties had come to an 
agreement that she was to file her relinquish¬ 
ment and in consideration thereof Durga 
Shankar would file his certificate of satisfac¬ 
tion of the Civil Court decree and further 
bound himself to pay to the plaintiff a 
monthly allowance of Rs. 5 for the rest of 
her life, which was to be a charge upon the 
property transferred by the sale deed of 7th 
October 1899. When the relinquishment 
was actually filed, if at all, is not stated. 

In subsequent years the property in ques¬ 
tion was all sold in execution of decrees 
obtained against Durga Shankar. 

Now on 24th February 1914, the plain¬ 
tiff has brought a suit to recover arrears 
of the monthly allowance for the period 
from 24th October 1904 to the 24th 
February 1914, amounting to Rs. 560, plus 
interest which brings the claim up to 
Rg, 932-12 0, and also asks for a decree tor 
future maintenance allowance at the rate 
of Rs. 5 recoverable by execution of the 
decree. Durga Shankar does not contest 
the claim. The subsequent purchasers contest 
it. The Courts below have dismissed the 
suit holding that the contract is contrary 
to law, null and void in that it was in fact 
and in substance a sale of (x-proprietary 
rights which is forbidden by law. 

The pleas taken before us are: — 

(1) That the transaction was not illegal 
in that it was only a surrender of the ex¬ 
proprietary rights for a consideration, and 
reference is made to section 83 of the 
Tenancy Act. 

(2) That at least it may be treated as 
the granting of a lease of the ex-proprietary 
holding, the rent being the monthly allow- 

auee of $3. 5. 


(3) That at least the plaintiff is entitled 
to a personal decree against Durga Shankar. 

Reviewing the transaction as a whole and 
keeping in view the terms of both the docu¬ 
ments of 1899 and 1901, there is not the 
slightest doubt that the arrangement bet¬ 
ween the parties was merely a device to 
get round the provisions of the Rent Act 
of 1881. Section 83 of the Tenancy Act 
does not apply, as that Act was not in force. 
Even if it did apply, it would not avail 
the plaintiff anything for we cannot allow 
the law to be defeated by any such device. 
There was clearly a transfer for considera¬ 
tion, a buying out, agreed upon at the 
time of sale, of the ex-proprietary rights 
about to be created. The plaintiff, appa¬ 
rently knowing that the vendee could not 
enforce the contract, made use of her 
position to extract a further consideration, 
and the case we have mentioned above is 
to the point. The contract was contrary to 
law and, therefore, void. Neither party can 
enforce it. The plaintiff bases her claim 
upon it. She does not seek to avoid it and 
regain her holding. She raised no plea of 
fraud in her plaint nor is any such plea raised 
before us. 

The suit has the appearance of being (far 
from a bona fide claim) an attempt to defeat 
Durga Shankar’s creditors. The long delay 
in the claim is not free from suspicion. As 
for treating the claim as a suit for rent on 
the basis of a lease, that is an impossibili¬ 
ty. There is no lease and it is not a suit 
for rent and this is not the case that the 
defendants were asked to meet in the Courts 
below. 

Nor can the plaintiff obtain a personal 
decree against Durga Shankar. The contract 
being void she cannot enforce it, any more 
than he could have done if she had refused 
to give up her holding. 

The appeal fails and is dismissed with 

costs. 

The cross-objections have not been pressed 
and are dismissed with no order as to the 
costs thereof. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 963 

of 1913. 

May >2, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 

BRAJENDRA LAL DAS and others— 
Defendants Nos, 1 and 2—Appellants 

versus 

DEB NARAIN TEWARI and another— 
Plaintiffs and others—Defendants Nos. 3 

and 4—Respondents. 

Chowkidari chakran Zands—Zemindar’s title — 
Auction-purchaser of zemindari at revenue sale, 
whether acquires chowkidari chakran lands transferred 
to zemindar under Chowkidari Act. 

Chowkidari chakran lands form part of the original 
revenue paying estate and when they are resumed 
and transferred to the zemindar, the latter does not 
acquire thereby a new estate but the estate taken 
by him under the order of transfer is in confirmation 
and by way of continuance of his pre-existing estate, 
[p. 894-, col. 2.] 

Nevertheless a purchaser of the parent estate 
at a revenue sale under Act XI of 1859 acquires no 
title to the chowkidari chakran lands that have been 
resumed and transferred to the defaulting zemindar 
under the Chowkidari Act, where the Collector, treat¬ 
ing the enfranchised chowkidari chakran lands as 
constituting by themselves a separate estate subject 
to the payment of a separate assessment made 
under the Chowkidari Act, puts up to sale the original 
parent estate, exclusive of those lands, for realisation 
of the arrears of revenue due therefrom, [p 895 col 
!•] \ ”, 

Appeal against the decree of the Sub¬ 
ordinate Judge, 1st Court, Burd wan, dated the 
29th November 1912, affirming that of the 
Munsif, 3rd Court, at that place, dated the 
30th August 1911. 

Babu Ra n Chandra Majumdar , for the 

Appellants. 

Babu Dwarkmath Chakrabarty (with him 
Babu Gopal Chandra Chakrabarty ), for the 
Respondents. 

JUDGMENT,—This is an appeal by the 
defendants in a suit for recovery of possession 
of immoveable property on declaration of 
title. The lands in dispute were originally 
chowkidari chakran lands, which were 
resumed under the provisions of the Village 
Chowkidari Act, 1870, and were transferred 
to the plaintiffs on the 2nd February 1900. 
Since then, the proprietors of the estate have 
defaulted to pay Government revenue, with 
the result that the parent estate was sold on 
the 27th March 1907 when it was purchased 
by the appellants. The plaintiffs contend 
that their title to the chowkidari chakran 


lands was not affected by the sale of -.the 
parent estate and that they are consequently 
entitled to recover, possession thereof. The 
defendants, on the other hand, maintain that 
the sale under the provisions of Act XI of 
3 859 transferred to them, not merely the 
lands comprised in the parent estate, but 
also the resumed chowkidari chahan lands. 
The Courts below have concurrently negativ¬ 
ed this contention on the authority of the 
decision in Kashim Sheik v. Prasanna Kumar 
Mukerjee (1). The correctness of that 
decision, however, has been called in ques« 
tion, and our attention has been drawn to the 
cases of Kazi Newaz Khoda v. Ram Jadu Bey 

(2) , Harak Chand v. Charu Chmdra Singha 

(3) and Rdkhal Das v. Madhab Chandra (4). 
In our opinion, there is no room for con¬ 
troversy upon one fundamental question de¬ 
cided by the Judicial Committee in the case of 
Ranjit Singh v. Kali Dasi Bebi (5), 
namely, that chcwkidari chakran lands form 
part of the original estate, and, when they 
are resumed and transferred to the zemindar , 
the latter does not acquire thereby a new 
estate, as was erroneously laid down in 
Kashim Sheik v. Prasanna Kumar Muker jee 
(1). The Village Chowkidaris Act recognises 
the existing title of the zemindar to the dands 
resumed, and the estate taken by him under 
the order of transfer is in confirmation and 
by way of continuance of his existing estate. 
This proposition, however, is of no real 
assistance to the appellants, for as pur¬ 
chasers, they can claim title only to what has 
been actually exposed for sale by the Collec¬ 
tor. In the case before us, it is clear that 
the chowkidari chakran land have not been sold 
by the Collector; consequently, the appellants 
have acquired no title to such lands by their 
purchase. Indeed, the state of facts here 
is identical with what was foreshadowed in 
the case of Kazi Newaz Khoda v. Ram Jadu 
Bey (2). The Revenue Authorities have 
treated the parent estate as divided into 
two, namely, one comprising all the lands of 

(1) 33 C. 596; 10 C. W. N. 598; 5 C. L. J. 299. 

12) 34 C, 109; 5 C. L. J. 33; 11 C. W. N. 201. 

(3) 8 Ind. Cas. 766; 13 C. L. J. 102; 15 C. W. N. 

5. 

(4, 8 Ind. C as. 828; 13 C. L. J. 109; 15 C. W. N. 
61. 

(5) 40 Ind. Cas. 981; 21 C. W. N. 609; 32 M. L. J. 
565; 15 A. L. J. 390; 25 C. L. J. 499; 19 Bom. L. R. 
462; 2 P. L. W. 1; (1917) M. W. N. 459; 6 L. W. 101 
(P. C.). 
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the parent estate except the chowkidari 
chakran lands and the other including the 
chowkidari chakran lands. Rakhal Dao v. 
Madhab Chandra ( 4 ). The Revenue Author¬ 
ities have thus substituted two distinct estates 
in place of what originally constituted one 
integral estate. Whether this was or was 
not the necessary consequence of the pro¬ 
visions of the Village Chowkidari Act, we need 
nor. discuss on the present occasion; we are 
concerned only with the legal effect of what 
has actually taken place. The Collector 
has treated the enfranchised chowkidari 
chakran lands as constituting by themselves a 
separate estate subject to the payment of a 
separate assessment made under the Village 
Chowkidari Act, 1870. The residue of the 

original estate as created at the time of the 
Permanent Settlement has been treated as a 
separate estate, and that alone was exposed for 
sale for recoveiy of the arrears due therefrom. 
The sale was not held for the recovery of the 
amalgamated revenue, namely, the revenue 
assessed at the time of the Permanent Settle¬ 
ment and the subsequent assessment made at 
the time of the resumption under the \ illage 
Chowkidari Act, nor was the amalgamated 
estate brought to sale. In these circum¬ 
stances, it is clearly impossible to maintain 
the position that the purchaser at the revenue 
sale has acquired title to the chowkidari 
chakran lands which were never put up to 
sale for realization of the arrears due from 
the remainder of the estate. We hold 
accordingly that the decree made by the 
Subordinate Judge is correct but not on the 
grounds set out in his judgment. 

The result is that this appeal is dismissed 

with costs. 

Appeal d it missed. 


PUNJAB CHIEF COURT. 

Civil Reference No. 3 of 1916. 

March 7, 1917. 

Present: —Mr. Shah Din, Chief Judge, 
and Mr. Justice Lellossignol. 

RAM SINGH and others — Plaintiffs 

Petitioners 

versus 

BAKHSHI— Defendant—Respondent. 
Punjab Tenancy Act (XVI of 1387), s. 77 (3) 


Punjab Land Revenue Act (XVII of 1887), *s. 45, 158 
(2) (vi )—Suit for declaration that entries in revenue 
papers are incorrect — Revenue Court, whether com¬ 
petent to entertain suit— Civil Courts , jurisdiction of. 

The plaintiffs alleged that the entries in the 
revenue papers relating to the ownership of certain 
khasra numbers of a village were incorrect, in so far 
as the land comprised in those khasra numbers was 
shown as the property of the defendants whereas 
ii really formed part of the shamilat deh , and the 
relief prayed for by them was that the proceedings 
relating to the mutation of the land in question in 
the Settlement Record be held null and void and 
rhe entries in the Record of Rights and the annnal 
record be corrected. The suit was tried and dis¬ 
missed by the Revenue Courts on (he merits. The 
Financial Commissioner referred the case to the 
Chief Court under section 100 of the Punjab Tenancy 
Act: 

Held , (l) tint the suit as laid was not covered by 
any of the clauses of sub-section 3 of section 77 of 
the Punjab Tenancy Act; and since section 158 (2) 
of the Land Revenue Act, which debars the Civil 
Courts from exercising jurisdiction over matters 
specified therein, did not confer jurisdiction on a 
Revenue Court, as distinguished from a Revenue 
ft/‘liver, to trv a suit relating to anv of those matters, 
the present suit as laid could not be taken cognizance 
of by a Revenue Court; p. 89(5, col. 1.] 

(2) that even if the present suit be considered as 
one for the correction of an entry in a Record of 
Rights, annual record, or tin 1 register of mutations, it 
was clearly not cognizable by a Revenue Court as 
rm express jurisdiction was conferred upon a Revenue 
Court bv either the Tenanev Act or the Land Revenue 
Act to entertain a suit of that description; [p.896, 
cols. 1 A: 2.j 

(3) that as upon a liberal interpretation of the plaint 
it was reasonable to hold that the real object of the 
plaintiffs was to obtain a declaration that the entries 
relating to the land in question in the Record of 
Rights and the annual record were incorrect and 
that the land was part of the village shamilat and did 
not belong exclusively to the defendants, such 
a suit was cognizable by a Civil Court, for the 
relief claimed by the plaintiffs was not the actual 
correction of the entries complained of, as contem¬ 
plated by clause (vi) of sub-section (2) of section 158 
of the Land Revenue Act, but only to obtain a 
declaration under section 45 of the Act in respect of 
certain rights of which the plaintiffs claimed to be in 
possession and in respect of which they alleged that 
a wrong entry had been made in the Record of Rights 
and in the annual record, [p. 896, col. 2.] 


Case referred by the Financial Commis¬ 
sioner, Punjab, with his letter No. 346, dated 
the 14th January 1916. 

Mr. Daulat Ham , for the Petitioners. 

Mr. Hainan Kami , for the Respond¬ 

ent. 


JUDGMENT.—This is a reference by the 
Financial Commissioner under section 100 of 
the Punjab Tenancy Act. After hearing argu¬ 
ments and referring to the plaint, we 


l.'in a ft U/.8KB 



RAM SINGH V. RAKH3HI. 

agree with the learned Financial Commis¬ 
sioner (Sir Michael Fenton) that the suit 
brought by the plaintiffs out of which 
this reference has arisen is not cognizable by 
a Revenue Court. 

The plaintiffs allege that the entries in 
the revenue papers relating to the owner¬ 
ship of certain khasra numbers of village 
Chatia Aulia are incorrect, in so far as 
the land comprised in those khatra numbers is 
shown as the property of the defendants, 
whereas it really forms part of the shamilat 
deh and the relief prayed for by them is 
that the proceedings relating to the mu¬ 
tation of the land in question in the 
Settlement Record of 1910 be held null and 
void and the entries in the Record of 
Rights and the annual record be corrected. 
The suit has been tried by Revenue Courts 
and has been dismissed by them on the 
merits. 

Now it is clear that the suit as laid 
is not covered by any of the clauses of 
sub section 3 of section 7 7 of the Punjab 
Tenancy Act; and since section 158 (2) 
of the Land Revenue Act, which debars 
the Civil Courts from exercising jurisdic¬ 
tion over matters specified therein, does 
not confer jurisdiction on a Revenue 

Court % as distinguished from a Revenue 

Officir, to try a suit relating to any of 
those matters, the present suit as laid could 
not be taken cognizance of by a Revenue 

Court. As pointed out by the learned Finan¬ 
cial Commissioner, the Land Revenue Act 
does not contemplate the creation or 

constitution of any Revenue Courts having 
jurisdiction to hear and determine any suits 
other than those specified in the various 
clauses of section 77 (3) of the Punjab Ten¬ 
ancy Act; and it doe9 not follow that because 
the jurisdiction of a Civil Court is barred by 
section 158 (2) of the Land Revenue Act in 
respect of the matters detailed therein, there¬ 
fore, a Revenue Court has power, as a Court, 
to entertain a suit with respect to any one 
of those matters. 

Even, therefore, if the present suit be con¬ 
sidered as one for the correction of an entry 
in a Record-of-Rights, annual record or the 
register of mutations, it is clearly not cogniz¬ 
able by a Revenue Court for the simple 
reason that no express jurisdiction has been 
conferred upon a Revenue Court by either 
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the 1 enancy Act or the Land Revenue Act 
of 1S87 to entertain a suit of this description. 
As pointed out in Raja Nur Khan y. Musainmat 
Darab Kh-itun (l), “under the Land Revenue 
Act of 187J, asuit could be instituted with the 
sole object of having it declared that a Set le- 
ment entry was incorrect and that a 

different entry ought to have been made 
(section 20). But the new Act (i. e. t 

Act XVII of 1887) has introduced a change 
in this respect, and while leaving it still 
open to a person aggrieved by an entry 
in a Record of Rights to sue for a declara¬ 
tion of his rights under the Specific Relief 
Act, 1877, it has wisely enough reserved 
the mere correction of the entry alleged 
to be wrong to the Revenue Officers.” 

The plaint in the present suit is not 
very happily worded and should not be con¬ 
strued literally; upon a liberal inter¬ 
pretation of it, it is reasonable to hold that 
the real object of the plaintiffs was to 
obtain a • declaration that the entries 
relating to the land in question in the 
Record of Rights and the annual record 
were incorrect and that the land was part 
of the village shamilat and did not belong 
exclusively to the defendants. A suit of 
this nature is, as held in Raja Nur Khan v. 
Musammai Dai ah Khatun (l), cognizable by 
a Civil Court, for the relief claimed by 
the plaintiffs is not the actual correction 
of the entries complained of, as contemplated 
by clause (t n) of sub-section (2) of section 
158 of the Land Revenue Act, but only 
to obtain a declaration under section 45 
of the said Act in respect of certain 
rights of which the plaintiffs claim to 
be in possession and in respect of which 
they alletre that a wrong entry has been 
made in the Record of Rights and in the 
annual record. 

For the foregoing reasons, we hold 
that the suit of the plaintiffs was not 
-cognizable by a Revenue Court, and as the 
plaintiffs seem to have been prejudiced, as 
pointed out by the learned Financial Commis¬ 
sioner, by the mistake as to jurisdiction, we 
direct that the plaint be returned to them 
for presentation in a Civil Court having juris¬ 
diction to entertain the suit. 

Reference accepted , 

(1J 25 P. R. 1889. 
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CALCUTTA HIGH COURT. 

Role Nisi No. 258 of 1917. 

August 3, 1917. 

present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 

PADMA LOCHAN CHAKRAVARTTY— 

Plaintiff—Petitioner 
versus 

RUSTOM KHAN and another—Defendants 

—Opposite Parties. 

Contract Act (IX of l 872), s. 14 —Interest, high rate 
of, whether penalty. 

Th*re is nothing in law to prevent parties to a 
loan from contracting that a high rate of interest 
should be paid, if the money is not re-paid within a 
certain time. The rate of interest, deliberately 
arrived at by the parties to a contract, should not be 
reduced by a Court on the ground that being high 
it is a penal rate. 

Rule against the order of the Sub*Judge, 
2nd Court, Sylhet, exercising the powers 
of a Court of Small Causes in Suit No. 377 

of 1916. 

FACTS of the case appear from the 

.judgment. 

Babu Gopal GhunJer Das , for the Peti¬ 
tioner -.—The learned Small Cause Court 
Judge has held that the rate of interest 
stated in the bond is very high and hence 
penal. He has disallowed interest at the 
contractual rate, and reduced it to 1 per 
cent., per month, although the defendant 
did not put in any written statement. 

There was no stipulation to pay compound 
interest, and one rate of interest which 
is simple interest has never been held to 
be penal although the rate might be high. 
Thedefendanthas admitted that the stipulated 
rate of interest is the usual rate ^ paid on 
mortgage-bonds in the locality. There is 
nothing on the record to show that the in¬ 
terest is penal, and there is no justification 
for i he lower Court’s disallowing the 
contractual rate of interest. No ground has 
been shown far varying or modifying 
contract which the defendant entered 
with his eyes open. 

No one appeared for the Opposite 
Party. 

JUDGMENT.—This is a Rule obtained 
by the plaintiff calling upon the opposite 
party to show cause why so much of the 
deoree of the learned Small Cause Court 
Judge, dated the 14th December 1916, as 
disallowed interest at the contractual rate 

57 


the 

into 


should not be set aside. The plaintiff 
brought the suit on a contract in writing 
to recover the principal and interest due 
on such contract. No formal defence was 
put in by the defendants. The defendants 
appeared before the Court and made an 
appeal that the decree should be drawn 
up in such a form that they might be 
permitted to pay the amount in instalments. 
They also complained that the rate of 
interest as claimed by the plaintiff and 
which is provided for in the contract was 
penal. The learned Judge has found that 
this rate of interest is penal. That oannot 
be suggested for one moment. It may 
be a high rate. There is nothing in law 
to prevent parties from contracting that a 
high rate of interest should be paid if 
the money is not paid within a certain 
time. Various matters arise for considera¬ 
tion as to the rate of interest, one of 
the principal being the solvency of the 
borrower. There cannot be an universal 
rate of interest applicable to all borrowers. 
It has got to be adjusted having regard 
to the circumstances of the case. There 
is nothing to show in this case why the 
rate that the parties deliberately arrived 
at should not be adhered to. The Rule is 
accordingly made absolute and the case is 
remitted to the Court below for the learned 
Judge to calculate the interest on the 
principal sum decreed at the rate provided 
for in the contract and not at the rate 
which has been found by the learned Judge 
to be equitable between the parties, 
namely, 12 per cent. Petitioner will get 
costs of the Rule, one gold mohur. 

Rule modi absolute. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 58 ok 1914. 

March 12, 1917. 

present: —Mr. Justice Scott Smith and 
Mr. Justice Broadway. 

GHULAM MUHAMMAD KHAN— 
Defendant—Appellant 
versus 

NUR KHAN AND ANOTHER—PLAINTIFFS AND 
YAR MUHAMMAD and others— 
Defendants—Respon dents. 

Civil Procedure Code (Act T o/ 19080, 0. U, r. 2, 0. 
KXIII r. {-Withdrawal of suit, whether operates as 
bar lo’subsc'pient suit -permission to withdraw, effect of 
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-Cuttom-Suwmon-A'rans of Mauza Chakrala, 
Minn wall District— Sardari, custom of-Collateral 

succession—Presumption—Burden of proof 

Where plaintiffs first sued for their shares in the 
moveable property of a deceased collateral and then 
sued separately for their shares in his immoveable 
property and the Court allowed them to withdraw 
their suits for their shares in the moveable property 
with permission to bring fresh suits under rule 1, 
Order XXIII of the Civil Procedure Code: 

Held, that the suits for the immoveable property 
were not barred by rule 2, Order II, of the Civil 
Procedure Code, inasmuch as the effect of the per¬ 
mission given under rule I, Order XXIII, of the Code 
was to leave matters in the position in which they 

would have stood if no such suits had been instituted 
LP- 900, col. 2.J 

A special custom of sardari exists in the family of 
Awans of Mauzas Chakrala and Thamewali, Mianwali 

I*i i j . of succession from 

father to son is governed by the pagwand rule, and 

m the case of collateral succession the whole blood 
90? coM*] 00 ' 1 SUCCCed to S ether - [p. 900, col. 2; p. 

The onus of proving any other custom, e. g., yak. 
niadri, lies on the party who alleges it. [p, <J00, col 2.] 

First appeal from the decree of the 

District Judge, Mianwali, dated the 27th 
October 1913. 

Mr. Beechey, for the Appellant. 

, . J , D * DG .J? ENT —The annexed pedigree- 
table will assist in the elucidation of this 
case. Azmat was a resident and a proprietor 
in the village of Chakrala, and his sons 
founded the village of Thamewali. Amanat as 
the elder son was vested with, or assumed the 
pag and was regarded as Sardar or the 
head of the family in so far as Thamewali 
(at least) was concerned. He was suc¬ 
ceeded in the Sardarsbip by his brother 
Kamal owing to the fact that he died 
without issue. Kamal had five sons and 
bis eldest son Suleman succeeded him as 
Sardar. Suleman died, or renounced this 
world (see page 165, paper-book A, Appeal 
No. 58/85 of 1914) without leaving any 
male issue surviving and was succeeded 
by Allah Yar. This Allah Yar had three 
wives and sons by all of them. He was 
in due course succeeded in the sardari 
by Barkhurdar, his eldest son. Barkhurdar 
was murdered in Lahore, and of his sons 
Xatan alone survived him. He was a mere 
ohild at the time of his father’s death and his 
uncle Budhe Khan was vested with, or 
usurped the pag. In any event he was 
acknowledged as the Sardar and, as such, 
the holder of the lands at Thamewali by 
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the rest of this family, in Sambat 1908, as 
is evidenced by a deed of relinquishment, 
dated the 28th Magharim (11th December 
1 v_5 1 } pages 95-96, paper-book A. It 
appears that hi? half brother Zulfikar was 
associated with him in the management of 
the family estates, for in 1864 both the 
brothers were lambardars in Thamewali. 
Zulfikar was not satisfied with his position, 
and made repeated claims in the Revenue 
Courts to half the property left by Allah Yar 
but, though directed to do so, brought no 
regular suit to establish the claim he 
advanced. In 1864, however, he induced his 
nephew Yaran, then about 20 years of age, 
to institute a suit against both Budha Kban 
and himself in which Yaran claimed one- 
fifth share in the Thamewali lands. 


* fage 902 infra—Ed. 


In this suit Budha Khan pleaded that 
since the foundation of the village Thamewali 
it had been the custom in the family that the 
most capable of its members was appointed 
Sardar and invested with the pag and 
that the Sardar so appointed became the 
owner of all the lands, his other brothers 
being only entitled to suitable maintenance. 
He set up his due appointment as Sardar 
as evidenced by the deed already referred to. 
Zulfikar too denied Yaran’s claim to one 
fifth, but he also denied the existence of the 
custom set up and pleaded that his father 
Allah Yar had, in his lifetime, divided the 
lands in suit into two portions giving 
him one-half as the son of one wife and 
the other half to bis sons by his second wife. 

The case was enquired into thoroughly by 
Mr. L. Cowan, Assistant Commissioner, who 
on the 12th April 1864 held that the custom 
alleged in regard to the Thamewali lands had 
been proved, and that, according to it the 
pag should have gone to Yaran. He, however, 
maintained Budhe Khan in the Sardarship 
for the duration of his life, and directed that 
1 aran should succeed to the pag on Budhe 
Khan’s death. On the 13th May 1864, he 
passed a further order defining Budhe 
Khan s powers of alienation in regard to the 
Thamewali lands. On the 7th January 
1865, owing to Budhe Khan’s conduct, Mr. 
Cowan set aside his order maintaining him 
in the Sardarship, and appointed Yaran as 
the pagwala. Budhe Khan appealed and 

Major Pollock, on the 20th March 1865, 
(page 105, paper-book A) remanded the case 
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to the Deputy Commissioner for further 
enquiry. On the 14th April 1865, the 
Deputy Commissioner, Mr. H. B. Armston, 
confirmed the orders of Mr. Cowan, dated 
the 12th April 1864 and 13th May 1864. 
Apparently the Commissioner, on appeal, 
set aside the order of Mr. Cowan, dated the 
13th May 1864, but maintained that of the 
12th April 1864. This litigation came to 
an end with an order passed by Colonel 
Lake, Financial Commissioner, dated the 
1st January 1866, by which Zultikar was 
given one-fifth share of the Thame wali 
lands. The alleged custom was not farther 
adjudicated upon, and Zulfikar was given 
this land under special circumstances, he 
having been in actual possession of the same 
and having assisted Budhe Khan in the 
management of the property. 

On the 10th August 1868, Muhammad 
Khan, son of Allah Yar, sought to obtain 
partition of the Thamewali lands (see pages 
110111, paper-book A) claiming one-fifth 
share for himself, and a similar share for his 
nephew Faiz Bakhsh. This application was 
rejected on the 5th October 1868 (page 112, 
paper-book A) and he was referred to a 
regular suit. 

Budhe Khan died soon after 1868 and 
Yaran, who should have succeeded to the 
Sardarship and to the lands thereto pertain¬ 
ing, apparently allowed mutation to take place 
in the name of Musammat Bakht Bhari, 
widow of Budhe Khan, who had left no 
male issue but whose daughter Yaran had 
married. Their actual possession appears 
to have been joint, and Yaran seems to have 
managed the property, for Faiz Bakhsh, son 
of Dad Khan, sued both Yaran and Musa in - 
mat Bakht Bhari in 1874 claiming a share 
of the land left by Budhe Khan. This 
claim was rejected and the custom re the 
Sardari maintained as established ar.d as 
admitted by the order of Colonel W. G. 
Davies, dated 10th October le74, see pages 
112-113, paper-book A. 

Zulfikar also sued Musammat Bakht Bhari 
for the lands in Thamewali and Chakrala. 
This suit was heard by Mr. Thorburn and 
on the 31st May 1874, it was held that 

the custom alleged re the Sardari had been 
clearly established (page 115, paper-book 
A), and the suit was decided on a compromise 
to the effect that, (1) Zulfikar should receive 
one-fifth of the lauds held by Bakht Bhari in 


Chakrala; (2) Yaran should be made the 
pagwala and suooessor in the Sardari to 
Budhe Khan and (3) Musammat Bakht 
Bhari should keep her life-interest in the 
lands. The Financial Commissioner (Mr. 
R. E. Egerton) on appeal to him on the 
30th April 1875, remanded the case for 
further decision, on the ground that the com¬ 
promise was not binding, and the case was 
again dealt with by Mr. Thorburn who 
decided it on the 24th November 1875, 
and gave Zultikar a decree for one-fifth 
share of the lands in Chakrala, dismissing 
his claim to the Thamewali lands. On 
appeal, the Settlement Commissioner (Mr. 
J. B. Lyall) dismissed the claim for the 
Chakrala lands as well on the ground that 
it was time-barred. 

Apparently, in spite of the faot that 
Yaran and Musammat Bakht Bhari were 
not on the best of terms, the land continued 
to be entered in the name of the latter till 
her death, which took place on the 26th 
September 1909. Yaran had predeceased 
her and the land was then taken possession 
of and entered in the name of Ghulam 
Muhammad, Yaran’s eldest son, who, it 
appears, had been recognized as the pagioila. 

On the 1st October 1912, Nur Khan, 

son of Muhammad Khan, instituted a suit 
against Ghulam Muhammad and four others 
for Rs. 1,800 being a one-fourth share of 
the moveable estate left by Bakht Bhari 
and alleged to have been taken possession of 
by Ghulam Muhammad. 

On the same date a similar suit for a 
similar sum was brought against Ghulam 
Muhammad alone by Fatteh Khan and 
Mehr Khan, sons of Zulfikar, and Sarfaraz, 
Zultikar’s grandson. 

On the 7th October 1912, Nur Khan and 
his brother Mehr Khan instituted their 
present suit claiming a one fourth share 
in the lands situated in Thamewali and 
Chakrala, making Ghulam Muhammad and 
some forty-four other members of the family 
defendants. 

On the 15th October 1912, Fatteh Khan, 
Mehr Khan and Sarfaraz also instituted 
their present suit against the same defend¬ 
ants similarly claiming one-fourth share in 
the same lands. The principal defendant 
in all the suits was Ghulam Muhammad 
who being a minor was represented by the 
Malik of Kala Bagh, and on hie behalf the 
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custom re the sardari was pleaded and it 
was also pleaded that the present suits 
were barred under rule 2, Order II, Civil 
Procedure Code, inasmuch as they should 
have been brought with the suits for move* 
able property. In any event it was said 
that the custom of yakmadri prevailed in 
the family and that the plaintiffs in both 
the cases had no cDim to any of the lands 
held by Budhe Khan inasmuch as they were 
the descendants of Allah Yar by different 
wives. 

The learned District Judge, on the 18th 
June 1915, allowed the two sets of plaintiffs 
to withdraw their suits for their shares in 
the moveable property, and under Order 
XXIII, rule 1, Civil Procedure Code, gave 
them leave to bring fresh suits, and held 
that the present suits for the immoveable 
property were not barred by Order II, rule 
2, Civil Procedure Code. He then held 
that the custom re the sardari had been 
established, but that it related only to the 
Thamewali lands while the Chakrala lands 
were 4 ancestral,” and as such divisible under 
the ordinary rule of succession inasmuch as 
the custom of yakmadri had not been proved. 
He accordingly dismissed both the suits qua 
the Thamewali lands but decreed them qua 
the Chakrala lands. 

Against this decision both sides have 
preferred appeals to this Court. Ghulam 
Muhammad’s appeals are Nos. 58 and 59 
of 1914 and we have heard Mr. Beechey 
on his behalf. Sarfarsz Khan’s appeal is 
No. 194 of 1914 and he has been repre¬ 
sented by Mr. L. M. Datta, while Nur 
Khan, whose appeal is No. 85 of 1914, has 
appeared before us in person. Mr. Datta 
quite frankly admitted that he had been 
wholly unable to understand the case and 
was of no assistance to us in any way. 
We are indebted to Mr. Beeobey for a 
statement of the case and of the history 
of the family and the litigation culminat¬ 
ing fn these suits. 

The points for determination are, (1) 
whether Order 11, rule 2, Civil Procedure 
Code, bars the present suits; (2) whether 
the custom of sardari has been proved; (3) 
whether the succession to Budhe Khan is 
governed by the rule of yakmadri and (4) 
whether the Chakrala lands are attached 
to the sar iai i or are ancestral. The decision 
of these points v; ill dispose of all th6 appeals 


w r hiah will be dealt with in the one judg¬ 
ment. 

With regard to point (I) in our opinion 
Order If, rule 2, does not operate as a bar 
to the present suit. No doubt the two 
suits in question might have been joint; 
possibly they ought to have been so joined, 
but it is not necessary for us to decide 
this question inasmuch as it seems to us that 
the bar, if any, was removed by the orders 
passed by the learned District Judge under 
Order XXIII, rule 1, Civil Procedure Code; 
the suits for the moveables having been 
allowed to be withdrawn with permission 
to bring fresh suits they must be regarded 
as non-existent. The effect of the permis¬ 
sion given under this rule and Order is to 
leave matters in the position in which they 
would have stood if no such suits had been 
instituted. In this view we are supported by 
Behari Lai Pal v. Srimati Baran MaiDasi (l), 
which case was followed by Chevis, J., in Buta 
v. Bit hen Das (2). We accordingly hold 
that the present suits are not barred by 
Order II, rule 2, Civil Procedure Code. 

Coming next to the second point, the 
history of the family and the litigation 
between some of its members, referred to 
already, leaves no room for doubt that 
the custom re sardari exists and is valid. 
It was urged that the custom was departed 
from and practically abrogated when Mus* 
sammat Bakht Bhari obtained possession of 
the lands left by her husband Budhe 
Khan, in spite of the presence of YaraD. 
As stated above, however, her possession 
was with Yaran’8 consent, which was no 
doubt given because of the relationship 
between them, and there is every reason 
for believing that Yaran was the de fact o 
manager of the lands in question. Doubt¬ 
less the necessity for suoh a custom ceased 
to exist with the advent of British rule, 
but it has nevertheless been clearly re¬ 
cognized and in agreement with the learned 
District Judge we hold that it has been 
proved and that Ghulam Muhammad is the 
present pagwala. 

As to point (3) the or.usoi proving the 
custom alleged was on Ghulam Muham¬ 
mad. Admittedly among Awans of this 

locality (the parties to this case are Awans) 

(1) J7 A. 53; A. W. N. (1894) 201; 8 Ind. Des. 
(n. s.) 358. 

(2) 9 Ind. Cas. 956; 37.P. L. R. 1911; 176 P. 'V. R. 
1911. 
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the rule of succession from father to son 
is governed by the pagwand rule, and, 
therefore, as laid down in Article 26 of 
Rattigan’s Digest of Customary Law, in 
the oase of collateral succession the Court 
may presume that the whole blood and 
half blood succeed together. Mr. Beechey, 
however, urged that a custom had been 
established by which, as between the sons 
themselves , on the death of one without 
issue his uterine brother or brothers suc¬ 
ceeded to his estate to the exclusion of 
his half brothers, a reference to the cus¬ 
tomary law of the Mianwali District shews 
that, among the Awans, the rule of succes¬ 
sion as between brothers varies, and instances 
of both forms of succession are forthcoming. 
Five instances of succession per capita are 
given, two of which come from Tharaewali, 
four instances where succession was per 
stirpes or according to the rule of yakmadri 
are also entered, but none of them are 
from this village. Mr. Beechey referred us 
to the evidence on the record relating to 
this custom and pointed out that, at page 
88 there was an instance of the yakmadri 
rule having been followed in this family, 
Muhammad Khan, son of Allah Yar, alone 
having succeeded to the lands left by his 
three uterine brothers to the exclusion of 
Allah Yar’s other sons. This one instance 
alone does not seem to us to be sufficient 
to establish the departure from the general 
rule which appears to be, that all the 
brothers, whether of full or half blood, 
inherit equally. It is also somewhat 
stultified by the fact that instance (2) at 
page 43 appears also to be an instance in 
this family where all the brothers succeeded 
equally. Not a single instance has been 
brought to our notice relating to Chakrala 
itself and it is significant that no attempt has 
been made to shew under which rule of 

succession the ancestral lands in this village 

have devolved. 

So far as this family is concerned, the 
succession to the Thamewali lands is govern¬ 
ed by a special oustom, so . that instances 
from that village can afford no real assist¬ 
ance. We have carefully considered all 
the material on the record and have arrived 
at the conclusion that Ghulam Muhammad 
has not discharged the onus which was 
on him and that the said custom of yalmadri 

has not been proved in this caso, 


Finally, as to point No. 4, Mr. Beechey 
contended that the question as to whether 
the Chakrala lands were attached to the 
sardari or not was never really raised, 
that plaintiffs neither in their plaint nor 
in their written replication alleged that the 
Chakrala Ian Is did nit go with the sardari 
and he urged that the finding of the learned 
District Judge on this point was not cor¬ 
rect. The plaintiffs, however, claimed a 
share in all the lands held by Budhe Khan. 
Ghulam Muhammad raised the question relat¬ 
ing to the sard ??', and it seems to us that it 
was for him to shew that not only the Thame¬ 
wali, but the Chakrala lands, also formed a 
part of the estate which appertained to the 
Sardarship. The history of this village 
Thamewali shows that its founders came 
from Chakrala where they already had 
lands. Those lands were clearly ancestral, 
and as such were not subject to the special 
rule of succession which was prevalent in 
Thamewali. The whole of the former 
litigation shews that the struggle centred 
round the Thamewali lands alone. Allah Yar 
clearly inherited some lands in Chakrala 
from his father, Kamal, and regarding 
these lands there appears to have been 
no dispute so long as Budhe Khan was 
alive. It seems to us that the pagwala for 
the time being never advanced any claim, 
as pagwala to the Chakrala lands, and that 
Zulfikar’s efforts were invariably directed 
towards securing the same rights in the 
Thamewali lands as he possessed in the 
lands at Chakrala. It is also clear that 
the sardari only came into existence with 
the foundation of village Thamewali, and 
in these circumstances we have no hesita¬ 
tion in holding that the view taken by 
the learned District Judge is correct and 
that the pagwala only holds the Thamewali 
lands as the Sardar and that his rights 
in the lands at Chakrala are governed by 
the ordinary rules. The plaintiffs are, 
therefore, clearly entitled to share in the 
Chakrala' lands and we accordingly dismiss 
all the appeals, but in the special cir¬ 
cumstances that exist we direct that .the 
parties bear their own costs in this Court.- 

Appeals' dismissed, 
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MUHAMMAD ABUT. HASAN KHAN V. MUHAMMAD AM HUHAMMAD KHAN. 


OODH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 230 of 1916. 

May 16, 1917. 

Present — Pandit Kanhaiya Lai, A. J. C. 
Raid MUHAMMAD ABUL HASAN 
KHAN— Plaintiff—Appellant 


versus 

The Hon'ble Ra:a Sir MUHAMMAD ALI 
MUHAMMAD KHAN, Khan Bahadur— 

Defendant—Respondent. 

Civil Procedure Code (Ad V oj 1908), 0. I/, ■. 16 

Pleadings , amendment of—Court, power of, to order 
amendment , scope of—Alternative claims on ground ot 
ownership and prescriptive right , maintainability oj — 

Reliefs , alternative. 

Order VI, rule 16, of the Civil Procedure Code, 
authorises a Court at any stage of the proceedings to 
direct that any matter in any pleading which mav 
tend to prejudice, embarrass or delay the fair trial ot 
the suit be amended or struck out. But the Court 
is not to dictate to the parties how they should frame 

their cases, [p. 908, col. 2.] 

All it has to see is that the parties do not ofteml 

against the rules of pleading, which have been laid 
down by the law, and introduce what is unnecessary 

or tends to prejudice, embarrass, or delay the tan 
trial of the suit. The object of permitting alternative 
reliefs to be claimed in one litigation is to obviate 
the necessity of another litigation to dispose ot the 

same controversy or the subject-matter ot t e 

relief, though the ground upon which the relict is 
claimed may be different, [p. 903, col. 2 J 

Where a plaintiff prayed fora declaration that he 
was entitled to irrigate his land from a certain tank, 
basing his claim on his alleged joint ownership of the 
tank and also on a riKht of caserne.,t enjoyed by him 
through his tenants for a period of more than 20 
years, and the lower Court threw out the suit on the 
ground that the pleas set forth were inconsistent: 

Held, that the suit did not offend against the rules 
of pleading and that alternative claims on the ground 
of ownership and prescriptive right were enter- 

tainable. [p. 904, col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Sitapur, dated the 16th March 
1916, upholding that of the Munsif, Biswan, 
at Sitapur, dated the 2nd April 1915. 

Messrs. Aditya Prasad and Ali Muhammad , 


for the Appellant. 

Mr. Zahur Ahmad, for the Respondent. 

JUDGMENT.—The parties are co-sharers 
in the village Banni in which the disputed 
tank i* situated. The allegation of the 
plai. t.ff was that he was the owner of a 
two thirds share in the said tank and had 
been irrigating his land, that is the land 
appertaining to his share, from the said 
tank. The defendant asserted.that the village 
was divided into two>a«iVthat the tank 
in question stood in the patti belonging to 


the defendant and that the plaintiff had no 
right to use the water of the said tank. He 
denied that the plaintiff or his tenants 
irrigated their fields from the same. The 
plaintiff claimed a decree, declaring his 
right to irrigate the land appertaining to his 
share from the said tank, basing his right 
to that relief on his alleged joint owner¬ 
ship and on a right of easement said to 
have been enjoyed by him through his 
tenants from ft period of more than 20 

years. The Courts below have thrown out 
the suit „ on the ground that the pleas 
set forth in support of the claim were 
inconsistent. The decision in Durga Pershad 
v. Mendi Lai (1) is rebel on in support of 
that contention. But that deoision has no 
relevancy to the present oase. The plaintiff 
sued in that case for the cancellation of a 

deed of sale, executed by one of the de¬ 

fendants in favour of another defendant, 
and in the alternative for pre-emption of 
the property included in the deed. The 

right of pre-emption arose out of a set 
of facts, different from those which gave 
rise to the claim for the cancellation 
of the deed of sale. The right of 

relief, now claimed, arises from the same 
set of facts with this difference that the 
plaintiff’s alleged joint ownership or user, 
whichever may he established, is made the 
basis of that relief. Order VII, rule 7 of 
the present Code of Civil Procedure has 
considerably widened the scope for choice 
of a person seeking relief either simply or 
in the alternative, and the only restriction 
laid down for guiding the discretion of the 
Court is that contained in Order VI, rule 
16, whioh authorizes the Court at any 
stage of the proceedings to direct that any 
matter in any pleading which may tend to 
prejudice, embarrass, or delay the fair trial 
of the suit be struok out or amended. The 
discretion is very large, but, as pointed out 
in Farid un-msi v. Mukhtar Ahmad (2^ t 
the Court is not to dictate to the parties 
how they should frame their oases. All 
it has to, see is that the parties do not 
offend against the rules of pleading, whioh 
have been laid down by the law, and 
introduce what is unnecessary or tends to 
prejudice, embarrass, or delay the fair trial 
of the suit. The object of permitting 

(1) 1 O. C. 174. 

(2) 40 Ind. Cas. 488; 4 O. L. J. 230. 
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alternative reliefs to be claimed in one 
litigation is to obviate the necessity * of 
another litigation to dispose of the same 
controversy or the subject-matter of the 
same relief, though the-ground upon which 
the relief is claimed may be different. 

A claim to a right of easement is to some 
extent inconsistent with a claim to joint 
property. But in oases where a partition 
has taken place, there might be circum¬ 
stances in which a right of easement might 
be olaimed within the limits of the provi¬ 
sions contained in section 13 of the Ease¬ 
ments Act (V of 1882). Independently 
however, of section 13, it has been held in 
Narendra Nath Barari v. Abhoy Charan Chat- 
topadhya (3), that a claim in the alternative 
over the same plot of ground to rights 
of ownership and of easement can be pro¬ 
perly joined. In Durgamani Pebya v. Ambica 
Charan Sarnia (4), alternative claims on the 
ground of ownership and prescriptive right 
were similarly entertained and in Purnendu 
Narain Roy v. Dwijendra Narain Roy (5', 
alternative defences of the same character 
were held to be permissible. The same view 
was taken in Chadammi Lai v. Shib Chiran 
(6). In Morgan , In re; Ouen v. Morgan (7) 
it was laid down that pleadings should not 
necessarily be treated as embarrassing, 
because they are inconsistent. Lindley, L J., 
who delivered the judgment in that case, 
in commenting on Order XIX, rule 4, of 
the Rules of the Supreme Court, requiring 
every pleading to contain and contain only a 
statement in a summary form of the material 
facts on which the party pleading relies 
for his claim or defence, observed: “Now 
I cannot myself construe that Order as 
prohibiting inconsistent pleadings. One 
sees perfectly well what is meant by it, 
viz., that each party is to state succinctly 
and concisely and in a summary form the 
material facts cn which he relies. Now 
a person may rely upon one set of facts, 
if he can succeed in proving them, and 
he may rely upon another set of facts, if 
he can succeed in proving them; and it 

appears to me to be far too strict a 

(3)34 C. 5'; 4 C. L. J. 437; 11 C. W. N. 20; 

1 M. L. T. 364. 

(4' 4 C L. J. 367. 

■5)SC. L. T. 289 at p. 291. 

(6) A VV. V. (1905) I8 ; 2 A. L. J. 59. 

Co k .887) 35 Ch. D. 492; 56 l. J. CL. 6J3; 56 L. T. 
pQ3; 35 W. R. 705. 


construction of this Order to say that he 
must make up his inind on which parti¬ 
cular line be will put his case, when 
perhaps he is very much in the dark.” 
Order VI, rule 16, of the Code of Civil 
Procedure follows Order XIX, rule 27, of the 
Rules framed by the Supreme Court, and 
the decisions passed when the old Code of 
Civil Procedure was in force, are conse¬ 
quently not entitled to weight. The Courts 
below ought, therefore, to have gone into 
the merits and determined whether the 
allegations made by the plaintiff in his 
plaint were correct or not and whether 
he was entitled to the relief, which he was 
claiming. 

The appeal is consequently allowed and 
the suit is remanded to the Court of first 
instance with a direction to re*admit it 
under its original number and to dispose of 
it after taking such relevant evidence as the 
parties may adduce in the manner provided 
by law. The costs here and hitherto will 
abide the event. 

Cause remanded. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 15 of 1917. 

May 2, 19*7. 

Present :—Sir George Knox, Kt., Acting 

Chief Justice. 

GANESH PR AS A D-Defendant—Applicant 

versus 

BANSIDHAR BARAUNIA—- 
Plaintiff—Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 20— 
Place of suing—Cause of action—Goods sent without 
order—Plaintiff asked to keep goods—Suit for charges — 
Jurisdiction. 

Defendant from Cawnpore sent a bale of cotton 
to plaintiff at Jhansi without any order or 
direction of the latter. The plaintiff refused to 
take delivery of the bale and the defendant wrote to 
him asking him to take delivery and to hold the goods 
on the defendant’s behalf. The plaintiff sued the 
defendant for his charges, etc • 

Held, that the cause of action arose at Jhansi and 
that the Jhansi Courts had, therefore, jurisdiction to 
entertain the suit. [p. 905, col. 1.] 

Civil Revision from an order of the 
District Judge, Jhansi. 

Mr. Damodar Das, for the Applicant. 

Mr. Sital Prasad Ghosh, for the Opposite 
Party. 

JUDGMENT.—The contention raised in 
tbis application is that the District Court 

of Jhansi has wrongly held that the fcttit 

• • 
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was oognizable in the Civil Court at Jhansi. 
The suit out of which this application has 
arisen was a snit brought by one Bansidhar 
Baraunia to recover certain monies due to 
him. The main item was an item said to 
be the value of a bale of cotton. The plaint 
is to the effect that the bale without any 
order or direction of any kind was sent by 
the defendant to the plaintiff. The learned 
Judge says that this is an admitted fact. 

It has not been shown to me that this 
statement of the learned District Judge is 
in any way, in error. Other items sued 

for beyond the price of bale were items such 

as cost of warehousing the bale, railway 
freight paid, etc. The plaint says that 
when the plaintiff informed the defendant 
that he had refused to take delivery of the 
bale of cotton because he had not ordered the 
goods, the defendant replied in a letter asking 
the plaintiff to take delivery and to hold the 
goods at the defendant’s risk. Somehow or 
other the matter in dispute, viz., the price of 
the bale of cotton got into the Courts of Cawn- 
pore and the Courts of Cawnpore gave a decree 
against the plaintiff. In this application 
I am not concerned as to the rights or 
wrongs of the Cawnpore suit. That matter 
has not been brought into this application 
further than to support a plea that as the 
decree for payment on account of this 
bale was obtained against the plaintiff at 
Cawnpore, therefore, the suit was cognizable 
only in the Civil Court at Cawnpore. 1 he 
suit was one, as I have already said for 
recovery of monies said to be due from 
the defendant to the plaintiff on account 
of the plaintiff having taken delivery of 
the bale of cotton under defendant’s direc- 
tions at defendant’s risk and for monies 
incurred in keeping the same. As the plaint 
runs, it is a claim for a debt due from the 
defendant to the plaintiff and nothing else. 
The cause of action in such a case is a 
cause of action which arose within the 
jurisdiction of the Courts of Jhansi. Mau, 
which is situated in Jhansi, wa« the place 
* here the contract was made and it was the 
place where the performance of the contract 
was completed, the money to which the suit 

relates also, was according to the allegation 
contained in the plaint, expressly or impliedly 

payable at Mau. 

The learned Vakil, for the applicant, en¬ 
deavoured to place the suit on a different 


footing on the ground that it was not a 
suit arising out of a contract but a suit 
arising out of breach of contract, but he 
did not refer me to any precedent in support 
of this part of his pleading. He cited 
the case of Salig Bam v. Chuba Mai (1). 
That was a case for compensation under 
section 212 of the Contract Act in respect 
of the direct consequences of alleged neglect 
and misconduct on the part of the defend¬ 
ants who were acting as agents of the 
plaintiff, the neglect or misconduct took 
place at Karachi and nowhere else, the 
contract in that case too was made at Karachi, 
and the money due was payable at Karachi. 
The case is in no way any help with refer- 
ence to the present case unless we read 
what we may very well do in the present 
case, Mau in place of Karachi. The appli¬ 
cation fails and is dismissed with costs. 

Application dismissed. 

(1) 11 Ind. Cas. 712: H A. L. *T. 1160; 3t A. 49. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 171 

of 1913. 

May 21, 1917. 

p res ent \—Justice Sir Asutosh MoDkerjee, Kt., 

and Mr. Justice Walmsley. 

Srimati GIRIBALA DASI- Plaintiff— 

Appellant 

VPTSVS 

NITYA LALS1NHA and others — 

Defendants —Respondents. 

Civil Procedure Cod*’ (def V of 1908), xs. 11,0. /X, 

9 —Suit for recovery of possession on declaration 
th<it a decree and sale were fraudulent , maintainability 
of, after dismissal of previous suit for same declaration 
— ID'S judicata, doctrine of, whether applies to suit 
dismissed for default. 

No question of res judicata arises in favour of 
either of the litigants where a suit is dismissed for 
default, [p. 906, col. 1.] 

A suit brought in the Munsif’s Court for a 
declaration that a rent-decree and an execution sale 
thereunder of a holding were fraudulent was dis¬ 
missed for default. Subsequently the plaintiff, being 
deprived of the holding under the execution sale, 
instituted another suit in the Court of the Subordinate 
Judge for recovery of possession of the holding on 
the same declaration as prayed for in the previous 
suit: 

Held, that the subsequent suit was not barred 
under Order IX, rule P, as it was not based on the 
same cause of action as the earlier suit, nor was it 
barred a 9 res judicata , as the previous suit was 
dismissed for default, ami also as the Munsif, who 
dismissed that suit, was not competent to try the 
subsequent suit, instituted in the Court of the 
Subordinate Judge, [p. 906, col. 2.J 
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hast v . nttya t.al sinha. 

Appeal against the decree of the Sub¬ 
ordinate Judge, 1st Court, Burdwan, dated 
the 19th February 1913. 

Babus Baidya Nath Dutt , Biraj Mohan 
Mozumdar , Moliini Nath Bose , Satyendra 
Nath Makerjee and Rishendra Nath Sarkar , 
for the Appellant. 

Babus Vwarkanath Chnkravarty and Sib 
Chandra Palit , for the Resp ndent. 

.1CDCMKNT.— This is an appeal by the 

plaintiff in a suit for recovery of possession 
of land on declaration that a decree for 
arrears of rent and the execution sale 
consequent thereon have not affected his 
right, title and interest. The claim has 
not been tried on the merits but has been 
dismissed on the preliminary ground that 
it is barred under the provisions of section 
11 and Order IX. rule 9 of the Civil Pro- 
cedure Code of 1908. The reasons assigned 
in support of this view may be briefly 
stated. The plaintiff instituted a suit on 
the 18th June 1909 in the Court of the 
Munsif of Burdwan for declaration that 
the rent-decree mentioned and the sale 
consequent thereon were fraudulent; there 
was no claim for recovery of possession 
as on the date of the institution of the 
suit, the plaintiff had not been deprived 
of possession of the disputed property. The 
relief claimed was valued at Rs. 600. The 
suit was not tried on the merits and was 
dismissed for default on the 6th June 1910. 
On the 30th September 1910, the plaintiff 
instituted the present sur. in the Court 
of the Subordinate Judge for recovery of 
possession of the land which she valued at 
Rs.10,500. The Subordinate Judge has held 
that the order of dismissal for default 
made by the Munsif on 16th June 1910, 
bars the trial of the controversy between 
the parties in his Court. We are clearly 
of opinion that this view cannot possibly 
be maintained. 

Section 11 of the Civil Procedure Code 
has obviously no possible application to 
this case. As pointed out by Lord Watson 
in Ohand Kour v. Partab Singh (1), no 
question of res judicata arises in favour 
of either of the litigants when a suit has been 
dismissed for default. It would be a 

(1) 15 I. A. 156; 16 C. 08; 5 Sar. P. C. J. 243; 12 
Ind. Jur. 331; 8 Ind. Dec. (n. s.) 65. 


contradiction in terms to hold that the 
suit is barred by res judicata when admittedly 
the parties did not afford any opportunity 
to the Court to pronounoe an adjudication 
on the matters in controversy between 
them. The only effect of dismissal of a 
suit for default is than a suit upon the 

same cause of action cannot be maintained 

* 

by virtue of section 103 of the Codes of 
1877 and 1882 and Order IX, rule 9 of 
the Code of 1908. This view is supported 
by another decision of the Judicial Com¬ 
mittee in the case of Shankar Baksh v; 
Daya Shankar (2). It is further clear that 
the decision of the Munsif, even if it had 
been pronounced on the merits could not 
operate as les judicata in the Court of the 
•Subordinate Judge L Shibo Raut v. Baban 
Rant (3) and Siliman Sahib v. Bontala Haman 
Sahib (4).] This point, in fact, has been 
placed beyond the possibility of dispute by 
the provisions of section 11 of the Code 
of 1908. The question consequently reduces 
to this. Is the present suit barred by the 
operation of rule 9 of Order IK? The 
obvious answer is that the rule in question 
does not operate as a bar because this suit 
is not based on the cause of action which 
formed the foundation of the earlier litigation. 
Since then the plaintiff has lost possession 
of the property; consequently, whereas the 
former suit was for a declaratory decree, the 
present suit is for recovery of possession. 
We are of opinion that the grounds assigned 
by the Subordinate Judge in support of his 
view cannot be upheld. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him for 
trial on the merits. The appellant will 
get her costs in this Court, as also those 
in the Court below which had been thrown 
away by reason of the order of that Court. 
An order will also be made in favour of 
the appellant under section 13 of the Court 
Fees Act entitling her to obtain a refund 
of the Court-fee paid on the mennrandum 


of appeal to this Court. 

App°al allowed; Case reman J ed. 
(2)15 1. A. 66; 15 0.4*2; 5 Sar. P. C. J 107; 12 
Ind. Jur. 132; Rafique and Jackson’s P. C. No. 100; 7 


Ind. Dec. (N. s ) 866 t t 

(3) 35 C. 353; 12 C. W. N. 359; 7 C. L. J. 

(4) 20 Ind. Cas. 418; ?8 M. 247; (1913) M. W. 
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POKHAR DAS V . AMIR. 

COURT OF THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revenue Revision No. 11 of 1915-1916. 

May 8, 1917. 

Present: —Mr. Maynard, F. C. 
POKHAR DAS— Plaintiff — 

Petitioner 

versus 

AMIR and others—Defendants — 

Respondents. 

Landlord and tenant—Occupancy tenancy—Right of 
landlord to cut trees — Wajib-ul-nrz, entries in, value of, 
Fatehpur , Tahstl Guyera. 

Entries in the administration papers of Mama 
Fathepur m&lce it plain that the trees growing in 
the land of an occupancy tenancy are not the 
property of the occupancy tenants, but they may 
cut them in order to supply themselves with 
agricultural implements with the consent of the 
landlords, a consent which must not be withheld 
without reasonable cause, [p. 907, col. 2 ] 

Musammat Guv Devi v. Sandha, 01 1*. K. 1881, 
is applicable to occupancy tenants of Fatehpur and 
the proprietor is not entitled, in the absence ot 
reliable evidence as to his right, either by custom 
or otherwise, to enter upon the land in the 
occupation of a hereditary tenant and cut and sell 
the trees growing thereon without the said tenant’s 
consent, but this only means that the tenant is 
entitled to be safeguarded in the exorcise of certain 
rights of user, not that he can claim the price of a 
tree which the landlord has cut. [p. 907, col. 2 J 
Where the plaintiff (tenant) failed to show that 
the loss of a kikar tree cut by the landlord was 
in any way prejudicial to his agricultural interest: 

Held, that he was not entitled to tin award of 
damages for the injury done, and that as lie was 
not' the proprietor of the tree lie was not entitled 
to its price or anv portion of it. [p. 908, col. l.J 

Case forwarded by the Commissioner, 
Multan, with his order, dated the 2nd Novem¬ 
ber 1916. 

Mr. Kand Lai, for the Petitioner. 

Mr. Badr-ud-Din , for the Respondents. 

ORDER—1 have heard the Counsel for 

both parties. The applicant, occupancy tenant, 
sued the landlords for the price of a kikar 
tree out and removed by the latter from 
the land of the occupancy tenancy. The 
claim was rejected by the Assistant 
Collector and by the Collector on appeal; 
but the Commissioner forwards the 
proceedings for revision on the grounds 
that the decision is opposed to the general 
principles governing the rights of landlords 
and tenants in trees ; and that it involves 
the inference that a landlord is at liberty 
to enter the holding of an occupancy tenant 
and out down all tb© trees. 


The decision that a tenant is not entitled 
to recover from his landlord the price of 
a kikar tree cut by the latter, does not, 
in fact, involve the inferences which are 
above suggested. A tenant may be entitled 
to prevent a landlord from cutting a tree, 
on the ground that the cutting of it would 
deprive him of wood required for agricul¬ 
tural implements or of other conveniences, 
such as shade for his cattle, to which lie 
is entitled as tenant ; and lie may he able 
to enforce this right by a suit for an injunc¬ 
tion, and yet he may have no claim what¬ 
ever to the price of the tree. Again, he 
may have a right to prevent the landlord 
from cutting an undue number of trees, 
when he would have no right whatever 
to prevent him from cutting one only, on 
the ground that cutting, when carried beyond 
a certain point, would deprive him, the 
tenant, of the means of exercising the 
right to take wood for agricultural imple¬ 
ments. 

The entries in the administration papers of 
the village of Fattehpur, Talisil Gugera, 
make it plain that the trees growing in 
the land of an occupancy tenancy are not 
the property of the occupancy tenants, but 
that they may cut them in order to sup- 
ply themselves with agricultural implements, 
with the consent of the landlords ; a con¬ 
sent which, on the principle laid down in 
Sub/tan v. Niamat Khan (1) must not he 
withheld without reasonable cause. There 
is no doubt that Musammat Gur Devi v. 
Sondha (2) is applicable to occupancy ten¬ 
ants at Mama Fattehpur and that the pro¬ 
prietor is not entitled, in [the absence of 
reliable evidence as to his right either by 
custom or otherwise, to enter upon the 
land in the occupation of a hereditary ten¬ 
ant, and out and sell the trees growing there¬ 
on without the said tenant’s consent ; but 
this only means that the tenant is entitled 
to he safeguarded in the exercise of certain 
rights of user, not that he can claim the 
price of a trfe which the landlord has cut. 
Whether the legal position would be 
different if the tree out were a fruit tree 
is a question which 1 need not discuss in 
the present case where only a kikar tree 
is concerned. 

(1) 4 l*. W. R. 1908 Rev.; 2 P. R. 1908 Rev. 

(2) G1 P. K. 1881. 


so? 

R AGHUBIR RAI l'. MADHO. 


IN DUN CASKS. 



it has been urged before me, on behalf 
of the applicant, that Ganga Ram v, Mahni 
(3) dealt with tacts virtually identical with 
those of the present case, and that in the 
case referred to, the Financial Commissioner 
uphelJ a decree giving to the tenant a 
share in the price of certain trees cut 
down by the landlord. It seems to be 
true that the decree which was upheld 
actually awarded a portion of the price to 
the tenant. But the question, whether a 
right to prevent the landlord from cut¬ 
ting trees on an occupincy ten nicy necessarily 
involves a light to a portion of the price 
of the trees so cut down, is nowhere 
touched uoin in the judgment, and the 
Financial Commissioner does mt appear 
to have adverted to this aspect of the case. 
What the judgment makes quite clear is 
that a landlord is not entitled to cut down 
trees on a tenancy held by an occupancy 
tenant without the consent and contrary 
to the interest of the tenant. This princi¬ 
ple is fully applicable, as has already 
been stated, to kikar trees standing upon 
the lands of occupancy tenants at Mauza 

Fattehpur. 

A.s observed by the Collector, it was never 
urged by the plaintiff that the loss of the 
one kikar tree cut by the landlord was 
in any way prejudicial to his agricultural 
interests. If he had alleged and proved 
this, he might have been entitled to an 
award of damages for the injury done, and 
he might have been entitled to an injunc¬ 
tion against the landlord. But he is not 
the proprietor of the tree and he is no*, 
entitled to the price of it or to any por¬ 
tion of the price. 

AppHcntion re'eced. 

( 3 ) 9 ?. R. 1901 Rev.; 45 P. L. R. 1905. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1236 ok 1915. 

May 22, 1917. 

p resen t : — Mr. Justice Tudball and 
Mr. Justice Rafique. 
RAGHUBIR RAI and others — 

Plaintiffs—Appellants 

versus 

MADHO and others—Defendants 

—Respondents. 

Aura Tenancy Act (II o/1901) 4, 167— Suit for 

r 


share of fruit of grove, whether suit for rent — Jurisdic¬ 
tion-Revenue Courts. 

A suit for the share of the valne of the fivitg 
of a grove payable on account of the grove by the 
tenants is a suit for rent and is cognizable by the 
Revenue Courts. 

Second appeal from a decree of the Dis¬ 
trict Judge, Ghazipur. 

Mr. Uma Shanka ? Bajpai , for the Appel¬ 
lants. 

Mr. M. L. Agarwala , for the Respon¬ 
dents. 

JUDGMENT. — The suit out of which this 
appeal has arisen is in substance ft suit for 
recovery of rent from a tenant within the 
definition of these two words in section 4 of 
the Tenancy Act. The plaintiffs first of all 
went to the Revenue Court. The plea taken 
in defence there was that the Revenne 
Court had no jniLdic ion. The Court of first 
instance accepted that plea. The plaintiffs 
appealed. The Appellate Couifc held that the 
Revenue Court had jurisdiction, but it dis¬ 
missed the plaintiffs’ suit on the ground that 
they had failed to prove that they were en¬ 
titled to recover the rent which they claimed. 
Neither side proceeded to the Court of the 
District Judge. The plaintiffs have now 
come to the Civil Court and are seeking 
to recover the same rent from the defendants 
on account of the same years. The Courts 
below have dismissed the 9 uit on the wrong 
ground that it is barred by the principle 
of res judicata under section 11 of the Civil 
Procedure Code. It is quite clear that the 
suit is one which should and ought to 
have been tried in a Revenue Court in 
view of the terras of section 167 of the 
Tenancy Act. The defendants first party 
are clearly tenants and the sum sued for 
is the share of the value of the fruits of 
a grove and if payable at all is payable on 
account cf the grove. Ti e suit ought to 
have been dismissed on this ground alone 
by the Court of first ii stance. We dismiss 
the appeal with costs. 

Appeal dismissed. 
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8ITLA BAKHSH SINGH V. JAGDAT. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 412 of 1916. 

June 11, 1917. 

Present :—Pandit Kanhaiya Lai, A. J. C. 
SITLA BAKHSH SINGH and others— 
Defendants—Appellants 

versus 

JAGDAT— Plaintiff, SWAMBAR SINGH 

AND ANOTHER—DEFENDAN TS — RESPONDENTS. 

Pre-emption - Vendee acquiring property after institu¬ 
tion of suit —Defence based on title acquired ajter 
institution of suit , maintainability of. 

Where after a suit for pre-emption had been 
filed the defendants-vendees acquired sonic property 
by gift, which lay in the same sub-division in 
which the property sold was situated, and set it up as 
a defence in the suit: 

Hell, that they could not be allowed to use 
this transfer, which was effected subsequent to the 
filing of the plaintiff's, suit, as a shield and thusdefeat 
his claim, [p. 910, col. 2.J 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 2nd September 
1916, reversing that of tbeMunsif, Fyzabad, 
dated the 9th March 1916. 

Mr. J. K. Banerji , for the Appellants. 

Mr. //. S. Misra holding brief of Pandit 
(iokaran S r ath Misra , for the Respondents. 

JUDGMENT —This appeal arises out of 
a suit for pre emption, and the question for 
consideration is whether an acquisition, made 
by the vendees during the pendency of a 
suit for pre emption, can be of any avail 
in defeating a claim for pre emption, 
brought in respect of a prior sale, effected 
in their favour. The sale which is the 
subject of pre emption was made on the 
19th August 19 4. The suit for pre emption 
was brought by the plaintiff on the 1 1th 
September 1915. On the 25th September 
1915, the vendees obtained a gift from one 
of the vendors of a one pie share in the 
game sub-division in which the property sold 
was situated. The Court of first instance 
dismissed the claim, holding that the 
plaintiff had ceased to have a preferential 
right by reason of that gift; but the lower 
Appellate Court took a different view. 

It is admitted by the learned Counsel, 
who appear for the parties, that a suit 
was 8ubs€quently filed by the donor for the 
cancellation of the deed of gift but without 
success. No stress can, however, be laid 
oy that fact, because that decision has not 


909 


yet become final. Assuming, however, for 
the purpose of argument that that gift is 
effective, the defendants-vendees cannot be 
permitted to set it up as a defence to the 
suit, filed against them for pre-emption, 
because it was obtained after the suit for 
pre-emption was instituted agains". them. 
The general rule as laid down in Janki 
Prasad v. Ishar Das (1) is that a suit for 
pre-emption may be successfully maintained, 
if the cause of action which arises in favour 
of the pre-emptor at the time of the sale, 
on which the suit is based, subsists at the 
time when the suit is brought. Anything 
done by him prior to the institution of the 
suit, which destroys that cause of action may, 
therefore, deprive him of his right to sue. 
Similarly anything that may happen between 
the date of the suit and the date when the 
suit comes up for adjudication before the 
Trial Court and which disqualifies him from 
getting relief will deprive him of his right 
to obtain a decree. In other words, as 
pointed out in Nuri V.iah v. Ambira Singh 

(2), Tnfazul Husiin v. Than Singh (3) and 
Amir Hasan v. Sardar Begam (4>, the plaintiff 
in a pre-emption suit must be able to show 
a vilid and subsisting title not only at 
the time when he brings his suit into Court 
but also upto the date when the decree of 
the Court of first instance is passed in his 
favour. 

The position of the defendant-vendee is 
somewhat different. If he acquires any 
property prior to the date of the suit filed 
against him for pre emption which has the 
effect of defeating the right of pre emption, 
which another intends to set up, he can use 
such acquisition as a shield against any 
attack on his title. The principle underly¬ 
ing that rule, which the decisions in Bam 
Hit Singh v. Narain Bai (5) and Tahaivwar 
Khan v. Madho Bam (6) enforce, is that the 
rights of the claimants have to be determined, 
as they exist on the date of the suit unless 
they are waived or lost by any subsequent 


(1) 21 A. 374; A. W. N. (1*99) 120; 9 1ml. Dec 
(n. .s.) 947. 

(2) 34 1ml. Cuh S09; 20 C W\ N. 1199; 41 C. 47. 

(3) 0 1ml. Can. 420; 32 A. .707; 7 A. L. J. 715. 

(4) 3 Iml Oas 546; 12 (). O. 229. 

(5) 26 A 3S9; A. W. X. (1904) 0S ; 1 A. L. J. 209. 
(0) 110 C. 290. 
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act of theirs or by any act binding on 
their interest. An acquisition made by the 
vendee after the date of the suit cannot, 
however, invest him with the same weapon 
of defence because, though any right that 
might be possessed by him or by the pre- 
emptor might be lost by virtue of events 
which may have happened subsequent to 
the suit, a right which existed on the date 
of the suit cannot be defeated by acquisi¬ 
tions made after its institution. An acquisi¬ 
tion may in certain cases give a new right, 
but as in the case of the plaintiff, it cannot 
create a right which did not exist on the 
date of the suit, so in the case of a vendee 
it cannot give him a defence, which could 
be used with retrospective effect. In 
Pharma Singh v. Gurbakhsh Singh [7 j it was 
accordingly held that a vendee cannot defeat 
the pre-emptor’s claim by showing that he 
became a proprietor in the village by gift 
or otherwise after the date of the institution 
of the suit but before the passing of the 
preemption decree. In Rohan Singh v. 
Bhao Lai (S), where a suit for pre-emption 
was dismissed for the deficiency of Court- 
fees in both the Courts below, which decree 
was subsequently reversed by the .High 
Court and the case remanded, and the vendee 
in the meantime acquired the status of 
a co-sharer, it was held that the suit could 
not be dismissed, the pre-emptor having 
been entitled to a decree at the date of the 

institution of the suit. 

The learned Counsel for the defendants- 
appellants relies on the decisions in Sheo 
Qharan Singh v. Bhikai (9) and Onkar Singh 
v. Bhagivan Dat Singh (10). In the former 
case the vendees had re sold the property to 
the original vendor before the institution 
of the suit for pre-emption, and it was held 
that the re-transfer was sufficient to defeat 
the claim for pre-emption. In the latter 
case a purchase made by the vendees prior 
to the date of the suit, which was defeasible 
on the date on which it was made in the 
sense that it could have been made the 
subject of a claim for pre-emption, was 
allowed to operate in defeasance of a suit 

(7) 4 1ml. Cas. 33?; 91 P. R. 1909; 161 P. W. R. 
1909; 148 P. L R. 1909. 

(8) 3 Ind. Cas. 42; 31 A. 530; 6 A. L. J. 699. 

(9) 11 Ind. Cas. 532; 14 O. C. 156. 

(10) 25 Ind. Cas. 694; 17 O. C. 242. 


[19l7 . 

for pie-eruption, brought in respect of a 
prior sale, when the subsequent sale became 
absolute by reason of the dismissal of the 
claim for pre-emption, brought in respeot 
of it. As explained in 7 lam Sahay v. 
Jagdamba Singh (11), the right of the 
vendee to use that purchase as a shield 
against a claim for pre-emption, on being 
perfected by the dismissal of the suit for 
pre emption against him in respect of it, 
could be referred back to the date of the 
purchase, that is to the date anterior to the 
institution of the suit for pre-emption, 
tiled in respect of the earlier sale. There 
is a considerable amount of difference between 
the loss of an existing right and the 
acquisition of a new right of defence or attack 
as affecting a pending claim for pre-emption. 
A man may lose what he possesses, but he 
cannot use what he subsequently acquires 
either to give him a right whioh he did not 
possess on the date of the suit or to provide 
him with a weapon of defence which was not 
available to him when the suit was filed. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 

(11) 37 Ind. Cas. 163; 19 O. C. 153 at p. 157; 3 O. 
L. J. 683. 




PUNJAB CHIEF COURT. 
Miscellaneous First Civil Appeal No. 3325 

of 1916 
March 1, 1917. 

Present'. — Mr. Justice Scott-Smith. 
JAUAN NATH— Decree-holder— 

Appellant 


versus 

FATTEH CHAND—Judgment-debtor— 

Respondent. 

fivil Procedure Code (Act V of 1908,), s. 144— 
urt, inherent power of, to make restitution for wrong 
xe by its erroneous order—Executing Court, J uns ‘ 
tion of, to decide question of mesne profits on 

toration of possession. 

A Court has an inherent power to make restitution 

d a party who is entitled to it should no e 

‘erred to a regular suit. [p. 912, col. 1.] 

/. N. got a decree for possession of a certain 

Dperty by partition in 1903. The Chief Cour » 1 
decree of the 17th February 19 ^> ““ de Pr ^ r 
cree conditional on payment of Rs. ]53-lo- • 
that J. N. had obtained possession in execution 
acceding*. On the 14th February 1907 , tne 
Dcuting Court held that the decree had beoom 
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void owing to the non-payment of the sum and 
ordered restoration of possession to the judgment- 
debtor together with mesne profits for the period 
during which the decree-holder had been in posses¬ 
sion. An appeal to the Chief Court was dismissed 
on the 19th July 1907, but on the 10th January 1908, 
an application for review was accepted, and it was 
ordered that the decree had not become void and 
that possession should be restored to the decree- 
holder. The latter was again put in possession 
and applied for mesne profits for the period during 
which he had been wrongfully kept out of possession: 

held, that though the case did not strictly come 
within section 144 of the Civil Procedure Code, yet 
it was eminently a case where the Court should make 
restitution for the wrong done to the decree-holder 
by reason of its erroneous orders. p. 911, col. 2; p. 
912, col. 1.] 

heni Madho Singh v. Pran Singh, 14 I ml. Cas. 
456; 15 C. L. J. 187, relied upon. 

Miscellaneous first appeal from the order 
of the District Judge, Ludhiana, dated the 
26th June 1916. 

Mr. Gokal Chand Narnng , for the Appel¬ 
lant. 

Mr. Kirkpatrick, for the Respondent. 

JUDGMENT.—This is an appeal from 
the order of the District Judge, Ludhiana, 
refusing the application of Jagan Nath, 
decree-holder, for mesne profits by way of 
restitution in accordance with the provisions 
of section 144, Civil Procedure Code. 
Briefly the facts are as follows: Jagan Nath 
got a decree for possession of a certain 
property by partition in 1903. The Chief 
Court by its decree of the 17th February 
1906, made the decree conditional on payment 
of Rs. 153 13 0. Prior to that Jagan Nath 

had obtained possession in execution proceed¬ 
ings. On the 14th February 1907, the execut¬ 
ing Court held that the decree had become 
void owing to the non-payment of the 
sum above mentioned, and ordered restora¬ 
tion of possession to the judgment-debtor 
together with mesne profits for *he period 
during which the decree-holder had been 
in possession. An appeal to this Court 
was dismissed on the 19th July 1907, but 
on the 10th January 1908, an application 
for review was accepted, and it was ordered 
that the decree had not become void and 
that the possession should be restored 
to the decree-holder. The latter has now 
again been put in possession and asks for 
mesne profits for the period during which 
he has been wrongfully kept out of 
possession. 

On behalf of the appellant it is urged 


that section 144, Civil Procedure Code, is 
not exhaustive, and that independently of 
its statutory power the Court has inherent 
power in this respect; see in this connection 
Woodroffe and Ameer Ali’s Civil Procedure 
Code (2nd edition) at page 498 where it 

is pointed out that it is both its right 
and duty to prevent its proceedings being 
made the cause of injustice and, therefore, 
to order the restitution of the thing im¬ 
properly taken, and generally to restore 
th6 party to the position he would have 
occupied but for its erroneous order since 
reversed”. This view is supported by ample 
authority and one of the latest rulings is 
that reported as Beni Madho Singh v. Pran 
Singh ( l), where it is said that ‘the power 
of restitution extends also to cases which 
do not come strictly within section 144, Civil 
Procedure Code, because the Court has an 
inherent right, irrespective of the section, 
to order restitution. A Court will not 
permit injustice to be done by reason of 
an erroneous order made by it, and upon 
reversal of such order, the Court will 
restore the parties to the position which 
they would otherwisi have occupied.” It 
is pointed out that the decree-holder appel¬ 
lant obtained possession under his decree 
and through an erroneous order of the Court 
was subsequently dispossessed and kept out 
of possession for some years. Again it was 
held that he was entitled to possession, and 
possession was restored to him. Mr. Kirk¬ 
patrick urges that in these circumstances the 
case does not come strictly within the purview 

of section 144, Civil Procedure Code. His 
contention is that, when possession was 
restored to his client, the parties reverted 
to the status quo ante, and that subsequently 
when it was held that the decree-holder 
was entitled to possession, he obtained 
possession in ordinary course by execution 
of his decree, that there was no order in 
the decree for mesne profits subsequent to 
the date of the decree, and that, there¬ 
fore, the decree-holder is not entitled 
to claim them in the present proceed¬ 
ings. I am unable to aooede to this 
contention of Mr. Kirkpatrick. 1 hold 
that though the case does not strictly come 
within section 144, Civil Procedure Code, 

(1) 14 Ind. Cas. 456; 15 C. L. J. 187. 
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yet this is eminently a case where the 
Court should make restitution for the 
wrong done to the decree-holder by reason 
of its erroneous orders. The Court has an 
inherent power to make restitution and I 
consider that the decree-holder is clearly 
entitled to it and should not be referred to a 

regular suit. . 

I, therefore, accept the appeal and setting 

aside the order of the lower Court remand 

the oase to it that it may decide the decree- 

holder’s claim in accordance with law. 

Appeal accepted ; case remanded. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 61 ok 1916. 

March 30, 1917. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, Justice Sir P. C. Banerji Kt., and 

Mr. Justice Tudball. 

B1JAI M1S1R AND ANOTHER— 

Pr itntifks- Appellants 


versus 

KALI PRASAD MISIR and others— 
Defendants—Respondents. 

U P Land Revenue Act ( III of 1901), sa*. 233 {k), 
10 7 ’ partition—Civil suit, maintainability of— 

“ partition and union of mahals”, interpretation of. 

Certain co-sharers in a village applied for partition 
of their shares under section 107 of the U. P. 
Land Revenue Act. Under section 110 of the 
Act notice was issued to all the recorded co-sharers, 
and thereupon an application was made by some 
co-sharers praving for partition of their shares and 

settin" forth the extent of the shares which they 
prayed should be formed into one lot. A proceeding 
was thereafter drawn up by the Revenue C ourt 
under section 114 of the Act declaring the basis on 
which partition was to be effected and putting down 
the plaintiff’s share as that given in the application. 
Nearly a year after this the plaintiff brought a suit 
to recover possession of a share allotted to the 

defendants: . . . 

Held, (Richards , C. J., dissenting) that the suit was 

barred by the provisions of section 233 {k) of the 
U. P. Land Revenue Act. [p. 913, cols 1 & 2 ] 

Shambhu Singh v, Daljit Singh, 33 Ind. Cas. 19; 14 
A. L. J. 293; 38 A. 243, distinguished. 

Per Banerji, J—In determining whether section 
233 (k) of the U. P. Land Revenue Act 
applies to a suit, the Court must look to the sub¬ 
stance of the claim and not to the form in which it 
is dressed up. [p- 913, col- 1.] 



Per Richard •$, C. J.—The word “partition” and the 
words ‘‘union of mahals” in section 233 k) of the 
U. P. Land Revenue Act refer to “units” 
cf area which the Revenue Authorities create in the 
course of partition proceedings, [p. 914, col. 1.] 

Appeal under section 10 of the Letters 
Patent from a judgment of Mr. Justice 
Lindsay, reversing a decree of the Additional 
Judge, Gorakhpur. 

Mr. Harnandan Prasad , for the Appellant. 
Mr. S. N. Sen, for the Respondents. 

JUDGMENT. 

Banefj', J.—In the suit out of which 
this appeal has arisen the plaintiffs claimed, 
among other reliefs, possession of a share 
in the village of Bankata and it is this part 
of the claim with which we are concerned 
in this appeal. It appears that certain 
co-sharers in the aforesaid village applied 
for partition of their shares under section 
107 of the Land Revenue Act. Notice was 
issued to all the recorded co-sharers as 
required by section 110 of the Act and 
thereupon an application was made on the 
11th of September 1912, by the parties 
to this suit and other co-sharers under 
clause (2) of the section, praying for parti¬ 
tion of their shares. In that application 
they set forth the extent of the . shares 
which they prayed should be formed into 
one lot or qura. After this application was 
made a proceeding was drawn up by the 
Revenue Court under section 114 of the 
Act declaring the basis upon which parti¬ 
tion was to be effected and in that pro¬ 
ceeding the extent of the plaintiffs’ share 
was put down as that mentioned in the 
application to which 1 have referred. 
Nearly a year after this, that is, in August 
1913, the plaintiffs instituted the present 
suit. The question to be determined is 
whether the suit is barred by the provisions 
of section 233 U) of the Land Revenue 
Act. I should have considered that the 
point was fully concluded by authority in 
this Court had it not been for the decision 
in the recent case of Shambhu Singh v. Valjit 
Singh (1). In my opinion the present suit 
is in substance a suit in respect of the parti¬ 
tion of a mahal within the meaning of clause 
0) of section 233. That section provides 
that no Civil Court shall take cognizance ot 
a suit in respect of the several matters men¬ 
tioned in the section. One of these matters 

(1) 33 lud. Cae. 19; 14 A- L. J. 293; 38 A. 243. 
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is “partition or union of mahals except as 
provided in sections lit and 112. In 
determining whether the section applies 
we have to look to the substance of the claim 
and not to the form in which it is dressel up. 
If, as observed by Strachey, C. J., in Mukam - 
mad Sadiq v. haute Ram (2), the object of 
the suit is to establish the plaintiff’s owner¬ 
ship and possession in respect of property 
as to which the Revenue Authorities in 
making a partition have declared that it 
should go to the defendant, that is a matter 
relating to partition and a Civil Court is 
forbidden to take cognizince of it by the 
provisions of section 233. I am unable 
to distinguish this case from the case last 
mentioned, which is very similar to the 
present. It is a Full Bench decision by 
five Judges of this Court, and the view 
taken in it was held in subsequent cases 
also. I see no reason to depart from the 
course of rulings on the point. No question 
of res judicata , in my opinion, arises in a 
case like this. Had the question of the 
title of the parties been decided by the 
Revenue Court under sections 111 and 112 
the matter would have been res judicata. 
In my opinion the present suit is barred 
by reason of the prohibition contained in 
section 233 and not on the ground of les 
judicata. It is not necessary for the pur¬ 
poses of this case to say whether I agree 
or disagree with the ruling in Shambhu Singh 
v. Daljit Singh (l) referred to above, as 
the facts of that case are different from 
those of the present case but if it is 

deemed that the principle involved in that 
case is the same as that which arises in 
this, I am unable, with great deference, 
to acquiesce in all that was said in that 
case. In my judgment the decision of the 
learned Judge of this Court from which 
this appeal has been preferred under the 
Letters Patent is correct and l would dismiss 

the appeal. 

Todball, J.—The facts of the case have 
just been stated by my learned colleague 
Banerji, J. It is unnecessary to repeat 
them. In substance the present suit is 
merely an effort to turn round and annul 
the partition made by the Revenue Court. 
The appellants were parties to that parti- 

(2) 23 A. 291; A. W. N. (1901) 80. 


tion, the propsrty in dispute was the sub¬ 
ject matter of that very proceeding and the 
present case is nothing but a very very clear 
instance to which section 233, clause ( k ) 
applies beyond doubt. The case is clearly 
distinguishable from the case of Shambhu 
Singh v. Daljit Singh (1), for in that suit 


the subject-matter thereof had not been 
the subject-matter of a partition case in 
any way at all. I would dismiss tha appeal. 

Richards, C. J —The facts have been 
fully stated by my learned brother Banerji. 
The property claimed by the plaintiff in 
the present suit has in recent partition 
proceedings been allotted to the defend¬ 
ants. The plaintiff was a party to these 
proceedings and there is no doubt that he 
could then have put forward the title he 
now alleges (sections 111-112', Land Revenue 
Act). While 1 do not agree with my 
learned brothers that the present suit is 
barred by the provisions of section 233 
(k), l quite appreciate the objection of 
allowing parties to partition proceedings 
in the Revenue Court to re open in the 
Civil Court questions of title which could, 
and ought, to have been decided before 
partition, in the manner provided by the 
Revenue Act. If the result of the view 
taken by the majority of the Court in 
this case is to settle that parties to parti¬ 
tion proceedings in the Revenue Court 
cannot re-open questions of title in the 
Civil Court, which have been or ought to 
been decided before partition, some 
and little harm will probably • be 
particularly if the Revenue Courts by 
rules and practice give proper facility 
and opportunity for the raising and deci¬ 
sion of such questions. If. however, as a 
consequence of our decision persons are 
prevented from asserting their rights in 
the Civil Court merely because of partition 
proceedings in the Revenue Court to which 
they were not parties (or in which they 
were not interested to assert such rights), 
grave injustice will often be done. The 
only question for decision in the present 
appeal is whether or not the Civil Court 
could take cognizance of the present suit 
having regard to the provisions of section 
233 (k) of the Land Revenue Act. -The 
suit is in form a suit which is brought 
every day in the Civil Court. It is an 
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ordinary suit for possession of' land. Pos¬ 
session of the land in dispute is the ap¬ 
propriate relief for the plaintiff to seek. 
It is only after at least partial investiga¬ 
tion that the suit could possibly be said 
to have been instituted contrary to the 
provisions of section 233 (k) notwithstanding 
the partition proceedings. One at least of 
ray colleagues would, 1 think, have held the 

suit oognizable, had it not been for the 
faot that the plaintiff was a party to the 
proceedings in the Revenue Court. In the 
case of Shambhu Singh v. Dal jit Singh (1) 
there had also been partition proceedings 
and the plaintiff was seeking to recover 
possession of property which had been dealt 
with (wrongly, it is true) in those pro- 
ceedings. The Court below had held that 
the suit was barred by section 2 VS (k). 

I gave my reasons at some length in that 
case for holding that the suit was not barred 
and I referred to another case decided about 
the same time by the same Bench; Kalka 
Prasad w Manmohan Lai (3). My brother 
Tudball expressed his concurrence in both 
pase3. I did not understand him to take 
exception to anything I said in the 
course of my judgment. At the 

same time it must be admitted that the 
facts in the case of Shambhu Singh v. Daljit 
Singh (1) differ materially, at least on 
the merits. It is, however, common to all 
three cases that there had been recent parti¬ 
tion proceedings in the Revenue Court and 
the property in dispute in the Civil Court 
had been dealt with by the Revenue Court 
in the partition proceedings. Section 233 
(k) provides that “No person shall institute 
any suit or other proceeding in the Civil Court 
with respect to partition or union of mahals 
except as provided in seotions 111 and 112.” 
The question is, whatis the meaning of “parti¬ 
tion or union of mahals The expression 
“partition” is followed by the expression 
“union of mahals .” In the course of the 
argument it was said (with the approval 
of both my colleagues) that “partition” 
meant the opposite of “union of mahals ”. I 
agree and think that the word “partition” 
and the word union of mahals ” refer to 
“units” of area which the Revenue Authori¬ 
ties create in the coarse of partition proceed- 

(3) 33 Ind. Cas. 86; 36 A. 302; 14 A. L. J. 373. 


ings. If this is the correct meaning 
of the expressions, the institution 
of the present suit was not contrary 
to the provisions of section 233 (k). If the 
plaintiff in this suit was successful 
the property would remain in the same 
unit in which it was placed by the Revenue 
Court, notwithstanding the plaintiff’s decree 
for possession. The “unit” would not be 
affected, though the ownership of the pro¬ 
perty in it would be. If the meaning 
which I give is the oorrect meaning, then 
a suit which seeks to affect a “unit” 
created by the Revenue Court as “unit” 
cannot be instituted by any person, whether 
he was or was not a party to partition 
proceedings, and the meaning of a badly 
drawn section becomes comparatively clear. 
There are obvious reasons why the Legis¬ 
lature might have confined the power of 
altering and creating revenue areas (which 
for the want of a better name I call 
units”) to the Revenue Courts. The 
reasons for the exclusion (even partial ex¬ 
clusion) of the p&wer • to decide questions 
of title or the right to possession to pro¬ 
perty in those units for the Civil Court 
is not so obvious. My learned colleagues 
agreed that partition” meant the opposite 
of. union of mahals ,” still they seem to 
think that it -also means the determination 
of the title to the specific land allotted. It 
seems to me that to assert that there has 
been no partition” in the Revenue Court 
because the plaintiff was not a party to 
those proceedings is to assert contrary to 
fact. The section does not say that a person 
cannot institute a suit in respect of a par¬ 
tition to which he was a party. It seems 
to me that the very words “except as 
provided by sections 111-112” show that 
the expression partition” is not confined 
to divisions actually made, because seotions 
111-112 contemplate the raising of questions 
of title before partition. The section cannot 
be read as meaning that no person can 
institute a suit in the Civil Court which 
can in any way effect a contemplated divi¬ 
sion of zemindari. Such suits are institut¬ 
ed every day before any proceedings are 
taken in the Revenue Court and appear 
to be recognized by the Code of Civil Pro¬ 
cedure. The rights of the parties are 
declared by the Civil Court and it is only 
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the aotual division that is carried out by 
the Revenue Court. If you ^ive any 
meaning to the expression * partition” 
other than the meaning I have given it 
and substitute that other meaning of the 
word "partition” and then read the section 
giving the language its ordinary meaning, 

I think you will find that confusion at 
onoe arises. It is said that the words 
"except as provided by sections 111-112” 
show that the expression "partition” means 
or at least includes the aotual division as 
between the parties and the determination 
of their title. It may possibly be that the 
framers of the section hoped the introduction 
of these words would prevent subsequent 
questions of title being raised. Another 
explanation might be to obviate some con¬ 
tradiction or inconsistency between sections 

111-112 and section 233 (A). If the Legis¬ 
lature intended to prevent questions of title 
being re-opened after partition it would 
have been simpler, fairer, and less calculated 
to do injustice if the rules of “res judicata 
as laid down in the Code of Civil Pro¬ 
cedure had been incorporated It is un¬ 
necessary for me to repeat what I have said 
in my judgments in Kalka Prasad v. 
Manmonan Lai (3) and Shanibhu &ingh v. 
Daljit Singh (l). As the view of the 
majority of the Court will prevail, I need not 
consider what the order of this Court would 
have been had the views of my colleagues 
coincided with mine. 

Br the Court. —The order of the 

Court is that the appeal is dismissed with 

costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1195 of 1914. 

March 15, 1917. 

Present'. —Mr. Justice Soott-Smith and 
Mr. Justice Broadway. 
BHAGWAN SINGH— Plaintiff- 

Appellant 

versus 

MUNSHI RAM and another—Defendants 

— Respondents. 

Contract Act (IX of 1872), a. 25 (3)- -Promise to 
pay barred debt—Cause of action , accrual of-Interest, 
delay in instituting suit , whether ground for disallowing. 


Where a balance struck more than three years after 
the date of the last item in a bahi account is duly 
signed by the debtor with an additional statement 
that interest at a specified rate will be realisable 
along with (tjnil) the said balance, such an agreement 
amounts to a contract under section 25 (3) of the 
Contract Act and constitutes a fresh cause of action, 
[p. 917, cols. 1 <fc 2.] 

Mere delay in instituting a suit is not a sufficient 
ground for disallowing interest on a barred debt 
acknowledged under section 25 (3) of the Contract 
Act. ! p. 917, col. 2.] 

Second appeal from the decree of the 
Additional Divisional Judge, Hissar, at 
Kama], dated the 2nd Maroh 1914. 

Mr. Dharm Chawl , for the Appellant. 

Mr. Gokul Chand , for the Respondents. 
JUDGMENT.—On the 23rd January 1913 
Bhagwan Singh instituted a suit against 
Munshi Rani and Phullu, the minor sons 
of one Molilu, for Rs. 2,530, alleging that 
this sum was due to him by the said 
Mohlu on a bahi account. 

The averments in the plaint were that 
Mohlu had had dealings with Bhagwan 
Singh and had, on the 20th February 
1907, struck a balance showing that a sum 
of Rs. 1,200 was due on the account and 
had undertaken to repay that amount to¬ 
gether with interest at Rs.16-12-0 per 
mensem; that subsequent to this he had 
taken a further advance of Rs. 130 bearing 
interest at the rate of Rs. 2-0-6 per 
mensem. 

After crediting a sum of Rs. 300, as 
reoeived towards interest, Bhagwan Singh 
claimed Rs. 1,330 as principal and 
Rs. 1,170 as interest or an aggregate sum of 
Rs. 2,500 The suit was contested, it being 
alleged that Mohlu neither had any deal¬ 
ings with the plaintiff, nor struck the 
balance relied on, nor agreed to pay any 
interest, nor taken the further advance of 

Rs. 130. 

The entry in the bahi bore the mark 
and thumb-impression of Mohlu and the 
primary Court held that he had struck 
the balance as alleged and had agreed to pay 
interest. 

The further advance of Rs. 130 was found 
not to have been proved and the plaintiff’s 
suit was decreed to the extent of Rs. 2,226, 
with proportionate costs against the de¬ 
fendants as representatives of the estate 
of the late Mohlu, recoverable from estate 
-of the deceased.” Both sides preferred 
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appeals to the Divisional Judge who, on the 
2ith February 1914, held— 

(1) that Mohlu had struck the balance 
in question; 

(2) that the entry relating to the said 
balance contained a promise to pay within 
the ambit of section 25 (3), Indian Contract 
Act; 

(3) that the suit was within limi¬ 
tation; 

(4) that interest, however, had not been 
agreed upon and that Rs. 1,200, alone 
were claimable under the balance; 

(5) that the subsequent advance of 
Rs. 130 had been proved, but that no interest 
was payable inasmuch as there had been 
inordinate delay in the institution of the 
suit; and finally that the principal alone, 
amounting in all to Rs. 1,330, was claim¬ 
able. 

After deducting the credit of Rs. 300 
above mentioned he granted a decree in 
favour of the plaintiff for Rs. 1,030 with costs 
in proportion. 

Dissatisfied with this result both sides 
have appealed to this Court and this judg¬ 
ment will dispose of both the appeals, this 
and Civil Appeal No, 1262 of 1914. 

Mr. Dharm Chand for Bhagwan Singh 
(appellant in this appeal) claims that, in¬ 
terest has been wrongly disallowed, while 
Mr. Gokal Chand for the defendants 
(appellants in Civil Appeal No.1262 of 1914) 

contends that the suit should have been 
dismissed in toto or. the ground that it was 
time barred. 

This plea of limitation was not raised 
in the pleadings, and was not taken in 
the grounds of appeal to the Divisional 
Judge. It was, however, urged at the hearing 
of the appeal and was disposed of by 
the lower Appellate Court as stated 
above. 

Mr. Gokal Chand contended that prior 
to the 20th February 1907, the last entry 
relating to an advance was of a sum of 
R 9 . 3 shown a9 taken by Mohlu on the 
7th November 1897; that the claim on the 
hook account was, therefore, barred on the 
20th February 1907, and that as the entry 
relating to the balance of Rs. 1,200, pro¬ 
perly construed, contained r.o premise to 
jay, the said entry did not form a fresh 

itartipp jpoi&t f Qf liwitatipp, 


Mr. Dharm Chand on the other hand 
urged that the Courts below bad correctly 
construed the entry which did contain a 
promise to pay; and further that bad the 
plea of limitation been taken at the pro¬ 
per stage, his client could have proved 
that the claim was within time on the 
20th February 1907, by showing that Mohlu 
had been making payments to him within 
the period prescribed; he, therefore, urged 
that a remand for an enquiry into this 
point should be made if his first conten¬ 
tion was held to be untenable. A remand, 
how r ever, is not necessary as, in our opinion, 
the entryhas been correctly construed. 

This entry runs as follows:— 

“Baki rake lene miti Vhagan Sudi 8, 
Sambat 1963, biaj Rs. 18-12-0 mahina 

gail lene llazri , Mohlu , Bahman , ffarnam 
ke bete ki likhi. Hairi Bhola *, Khubi ke 
bete hi likhi - ticket anna l ntshani Mohlu 
Bahman , Harnam ke bete and, as has 

been stated above, to this is affixed a 
thumb impression which has been proved to 
be that of Mohlu. Assuming that the claim on 
the book account was time barred on the 20th 
February 1907, it is clear that if the entry 
under discussion contains a promise to pay,” 
it comes within the purview of section 25 
; 3), Indian Contract Act, and brings the 
case within, limitation. Mr. Gokal Chand 
in support of his contention cited Shankar 
Dos v. Josodhan (1), while Mr Dharm 
Chand referred us to Daula v. Gonda (2), 
Shankar Das v Jas»dhan (1), Pala Mai 
v. Tulla Rani (3‘ and Makhan Lai v. Ganeshi 
Lai (4). 

It is obvious that the construction of 
any entry or document must depend on its 
wording, and former decisions can 
only be useful as guides in so far as the 
phraseology of the documents construed 
in them coincides with, or approximates to, 
that of the document under consideration. 

In Shankar Das v. Jasodan (1) the wording 
of the entries under consideration was very 
different from that of the entry in this case. 
The entries there were clearly acknowledg¬ 
ments of an existing debt without any 

(1) 102 P. R. 1908. 

(2) 35 P. R. >903; 101 P. L. R. 1603. 

(3) 1 19 P. R. 1908; 206 P. W. R. 1908. 

(4) 30 Inch Cas. 84; 42 P. R. 1915; 130 P. W. R, 

1915; 49 P. h. 1916. 
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phrase or words indicative of an intention 
to pay the debt. No reference * a9 made to 
interest. 

At page 477* of the report, Ladhu Shah 
v. Fazl Dad (5) was referred .to and dis¬ 
tinguished. In that case the wording of 
the entry approximated closely to that of 
the present entry. It was Balance 
Rs. 323. One rupee percent, per month has 

been fixed a9 interest on it.” 

and it was held that this was clearly a 
promise to pay interest, which promise led 
irresistibly to the conclusion that an under¬ 
taking to pay the debt had been 
given. 

In Daula v. Gonda (2) the im¬ 
portant words in the entry were baqi lena 
Ganda pason , Sohela pason and it was held 
by the Full Bench that * lena ” and deni ’ 
are complementary to one another and 
when Ganda and Sohela signed this in¬ 
strument by which plaintiff was to take 
the balance from them, they must be held to 
have undertaken to pay the balance, and to 
have, therefore, obliged themselves thereby 
to pay the money. 5 ’ 

This case was followed in Tirkha v. Rizak 
Ram (t>). 

Pa la Mai v. Tulla Ram (3) was a case in 

which there was a mere acknowledgment of 
an existing debt without importing a promise 
to pay it. No mention of interest was 
made in it, and for this very reason it was 
distinguished in Makhan Lai v. Ganeshi Lai 

(4), where it was held that a balance 
signed by a debtor which states as payable 
a rate of interest, and that a rate different 
from the rate usually charged in the pre¬ 
vious account, amount to a new contract. 
In the present case there is a balance 
duly signed by Mohlu, with an additional 
statement that interest at a specified rate was 
realisable along with (gail) the said balance. 

Mr. Gokal Chand, no doubt, wished to 
challenge the finding of the lower Appel¬ 
late Court as to this subsequent entry, but 
the finding is purely one of fact and cannot 
be attacked on second appeal. 

After giving our careful consideration to 

the wording of this entry we are of opinion 

(5) 7 i P. R. 1879. 

(6) S Ind. Cas. 8 1; 8 P. L. R. 1911; 138 P. VV. R. 
1910. 


# Page of P. R. 1901 - >1. 


that the fixing of interest, and the making of 
the same realisable along with (gail) the 
balance arrived at and acknowledged, clearly 
imports an undertaking or promise to pay 
the balance so acknowledged, and give9 
a fresh starting point for limitation or 
constitutes a fresh cause of action. Civil 
Appeal No. 1262 of 1914 must, therefore, 
fail. 

Coming next to the appeal by Bhagwan 
Singh, we are unable to see any reason 
for disallowing the interest claimed. Mere 
delay in instituting the suit is certainly 
not a sufficient reason. Doubtless the 
learned Divisional Judge considered it very 
doubtful that the debtor, when he admitted 
a time-barred debt and agreed to pay the 
same, also agreed to pay a high rate of 
interest,” but the doubt is wholly incom¬ 
patible with his finding previously arrived 
at when dealing with the construction of 
the entry, when he says:— ‘if it had been 
only a memorandum of the account by the 
plaintiff himself, the presence of thedebtorand 
witness, the entry of rate of interest, the affix¬ 
ing of a stamp and the mark and the thumb- 
impression were all quite unnecessary and 
superfluous, but the presence of all these 
ingredients shows unmistakably that the 
debtor promised to pay a sum of Rs. 1,200 
with interest at Rs. 18-12 0 per month.... 11 

In fact, as has been pointed out above, 
it was this mention of interest and the 
promise to pay the same that brought the 
entry within the ambit of section 25 (3), 
Indian Contract Act. In these circum¬ 
stances we hold that the interest has been 
wrongly disallowed. Mr. Gokal Chand also 
u -?ed that any decree passed should be 
against Mohlu’s estate alone and not against 
the ancestral property. As a matter of fact 
the decree dearly specifies that the money 
is recoverable from Mohlu’s estate, and it 
will be for the executing Court to determine 
what Mohlu’s estate actually is, and to what 
extent it is in the hands of the defend¬ 
ants. 

The result is that we reject Appeal No. 
1262 of 1914 with costs and accept this 
Appeal No. 1195 of 1914 and grant the 
plaintiff a decree for Rs. 2,500 together 
with costs recoverable from the estate of 
Mohlu. 


Appeal accepted , 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 100 of 1917. 

July 4, 1917. 

Present :—Mr. Justice Piggott. 
SARFARAZ KHAN— Plaintiff—Applicant 

versus 

Musammat PAR B ATI A and others — 
Defendants—Opposite Party. 

Provincial Small Couse Courts Act (IX of 1887,), 
r. 25— Civil Procedure Code (Act V of 1908,), 0. IX, 
r. 9 — Dismissal for default — Application to set aside 
d ism issa l—S ujjl c ie nt cause—Rev is io n . 

Courts of Small Causes should not show themselves 
too rigid or exacting in the case of a litigant who is 
acting evidently with a bona fide purpose of prosecut¬ 
ing his suit. 

Where neither party was present when a case was 
called on, and the suit was dismissed for default, but 
the plaintiff put in his appearance later on in the 
course of the same day, and his explanation was that 
he had set out hoping to reach the Court in time, 
but had taken longer on the journey than he had 
anticipated: 

Held, that his application to set aside the dismissal 
for default should be allowed. 

Civil revision from an order of the Judge 
of the Court of Small Causes, Sambhal. 

£ Mr. Mohan Lai Sandal, for the Applicant. 

JUDGMENT.—I think this was a hard 
case. Neither party was present when the 
oase was called on and the record shows 
that the plaintiff put in his appearance 
later on in the course of the same day. 
His explanation was that he had set out 
hoping to reach the Court in time, but had 
taken longer on the journey than he had 
anticipated. Without professing to lay down 
any general- rule governing cases of this 
sort, I do think that Courts of Small 
Causes should not show themselves too rigid 
or exaoting in the case of a litigant who 
was acting evidently with a bona fide purpose 
of prosecuting his suit. The defendants 
never appeared in the Court below and have 
been unrepresented at the hearing of this 
application. I set aside the order of the 
Court below and in lieu thereof allow the 
plaintiff’s application for the restoration of 
his suit to the file of pending suits, subject 
to this condition that he will bear all costs 
here and hitherto, excepting the Court-fee 
stamp op, the plaint which will abide the event 
of the case. The Court below will restore 
the case to its file of pending suits and dispose 
of it according to law. 

Application allowed. 


DHANPAT MAL V. MELA MAL. 

PUNJAB CHIEF COURT.- - 
Second Civil Appeal No. 2252 of 1916. 

March 21, 1917. 

Present :— Mr. Justice Shadi Lai. 
DHANPAT MAL— Defendant— 

Appellant 

versus 

MELA MAL and another—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act V of 1908J, 0. XLI, r. 1 
— Appeal, presentation of—Copies of decree and judg¬ 
ment, necessity of — Copy filed after expiry of period 
of limitation, effect of — Limitation. 

Under Order XLI, rule 1, of the Civil Procedure 
Code, a memorandum of appeal must be accompanied 
by a copy of the decree appealed from and (unless 
the Appellate Court dispenses therewith) of the 
judgment on which it is founded, and where the latter 
is filed after the expiry of the period of limitation, the 
appeal, in the absence of just cause shown for extend 
ing the time, must be dismissed as barred by time 
[p. 918, col. 2; p. 919, col. 1.] 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 21st 
April 1916. 

Lala Dharm Vas Suri , for the Appellant. 

Mr. Balwant Rai , for the Respondents. 

JUDGMENT.—There was no valid pre¬ 
sentation of this appeal within the period 
prescribed by law, and the appeal must, 
therefore, be dismissed. The decree appeal¬ 
ed from was passed on the 21st April 
1916, and the memorandum of appeal ac¬ 
companied by a copy of the decree, and 
not by a copy of the judgment on which 
it was founded, was presented to this Court 
on the 26th July 1916. It will be observed 
that this memorandum did not bear the 
signature of either the appellant or his 
Pleader, and it was returned on the 27th 
July for rectifying this mistake and also 
for filing a copy of the judgment of the 
lower Appellate Court. The appeal was 
re-filed on the 2nd August but again with¬ 
out a copy of the judgment, and it was 
only after it had been returned again that 
the said copy was filed on the 8th August. 

Now, Order XLI, rule 1, lays down that 
the memorandum of appeal shall be ac¬ 
companied by a copy of the decree appealed 
from and (unless the Appellate Court dis¬ 
penses therewith) of the judgment on which 
it was founded. It is quite clear that no 
dispensation referred to above has been 
granted, and that a copy of the judgment 
is a neoessary accompaniment for a valid 
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appeal, vide, inter alia, Bhag Singh v. Jhanda 
Singh (1). It was not, as observed above, 
until the 8th August that the oopy of the 
lower Appellate Court’s judgment was filed 
and it is beyond dispute that after excluding 
the time requisite for obtaining the copies 
of the judgment and the decree, the appeal 
was validly presented long after the expiry 
of the period of ninety days prescribed by 
law. No just cause has been shown for 
extending the time, and I am, therefore, 
constrained’ : to dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) 7 P. R. 1879. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 522 of 1917. 

.• July 24, 1917. 

Present :—Justice Sir Charles Chitty, Kt., 
and Mr. Justice Beaehcroft. 

The RIVER STEAM NAVIGATION 
COMPANY, Ltd., and another 
— Defendants—Petitioners 

versus 

Messrs. HAZARIMAL MULTAN MAL— 

PLA1 (STIFFS — 0PPOSITE PARTT. 

Carriers Act (111 of I 860 ), .s. 10 —Sotice, require- 
merits and necessity of-Civil Procedure Code 
(Act V of 19D8j, h. I Hi—High Court's interference with 
decision erroneous in law. 

To maintain a suit foi damages for short delivery 
against a common carrier, a notice of claim under 
section 10 of the Carriers Act must he given to 
the defendant, even though the carrier came to 
know of the claim aliunde within six months’ time 
and had no difficulty in tracing the goods, [p. 920, 
col. 2 .] 

Whore a clause in a Bid of Lading ran as follows: — 
“No claim of any kind whatsoever in respect of 
the contract shall be valid, unless notice in writing 
shall be given and delivered at the office of the 
Company at Calcutta within six mouths from the 
date of any default, loss or damage, in respect of 
which such claim arises:” 

Hold, that the clause did not in any way limit 
the requirements of section 10 of the Carriers Act 
and was entirely consistent with it [p 920, col. 2 .] 

A Subordinate Court decreed the suit of a consignee 
against a Steam Navigation Company for damages 
on account of short delivery, erroneously holding 
that a notice of claim given to the sub agent of 
the Company was a good notice in the circumstances 
of the case: 

Held, that the decision being merely erroneous 
in law, it did not warrant the High Court’s inter¬ 
ference under section 115, Civil Procedure Code. [p. 
920, col. 2.] 


Rule against the order of the Court of 
the Sub-Judge, Darrang, in Appeal No. 8 

of 1916. 

FACTS of the cause appear from the 
judgment. 

Babu Mohendra Nath Boy (with him Babu 
Hemendra Kumar Das), for the Opposite Party. 
—The question in controversy in this case is 
about notice under section 10 of the Indian 
Carriers Act. In this case the first notice 
was delivered to the joint agent at Biswa- 
nath Ghat on 21st September 1914. The 
second letter was similarly addressed on 19th 
October 1914. The third lei ter of demand 
was also similarly addressed on 13th No¬ 
vember 1914. The fourth letter of demand 
was dated 10th December 19il. On 27th 
January 1915 (he Biswanath Ghat sub¬ 
agent sent a letter repudiating the claim. 
The Judge is of opinion that the repudia¬ 
tion was made under proper authority. 

[Chitty, J.—The head office is not entitled 
to notice of claim.] 

Six months is prescribed in the Bill of 
Lading and in the Act. ‘To him’ in seotion 
10 would include 1 he agent. Apart from 
the Carriers Act, there are several oases 
in which it has been held that the Bill 
of Lading binds the consignor. The lower 
Court has held that the conditions in the 
Bill of Lading are not binding. Section 
115 of the Civil Procedure Code does not 
empower your Lordships to interfere in 
revision on an erroneous decision of law. 
Section 115 only gives your Lordships a 
power to call for the records of the case, 
unlike seotion 25 of the Provincial Small 
Cause Courts Aot which gives your Lord¬ 
ships wider powers. In this case the find¬ 
ings on the merits are concurrent findings 
of both Courts. My claim reached the 
Company within six months. 

Babu Monmotha Nath AJukerjee, for the 
Petitioners.—It is not enough to assert that 
the Company had knowledge of the loss of 
the opposite party. Refers to British and 
Foreign Marine Insurance Co. v. India 
General Steam Navigation and Ry., Co. (1). 
As regards jurisdiction, the lower Court 
has consciously departed from a rule of law 
and so the High Court can interfere in revision. 
The Judge has exercised jurisdiction in a 

(I) 9 Ind. Ca§. 960; 38 C.60. 
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ease not entertainable by him. There is no 
finding that the Company got a valid notice. 
Refers to Mahomed Ismailjee Nada v. 
British Indio Steam Navigation Con>par.y (2), 
British India Steam Navigation Company 
Ltd. v. Hajee Mahomed Esack &. Co (3), 
British and Foreign Marine Insurance Co. 
v. India General Steam Navigation and By. 
CoLd. (4). 

Babu M oh en dr a Nath Boy was mt called 
upon to reply. 

JUDGMENT.—This is a Rule issued at 
the instance of the defendants calling upon 
the plaintiffs to show cause why the decree 
passed against them by the Munsif of 
Tezpur and modified on appeal by the Sub¬ 
ordinate Judge of the Assam Valley Districts 
should not.be set aside on the ground that 
condition No. 17 of. the *Bill of Lading 
requiring service of notice of claim at the 
defendants’ office in Calcutta was perfectly 
legal, and that the Courts below had no 
jurisdiction to entertain the suit without 
strict compliance therewith being proved. 
The clause in question runs as follows :— 

‘No claim of any kind whatsoever in res¬ 
pect of the contract shall be valid, unless 
notice in writing shall be given and de¬ 
livered at the office of the Company at 
Caloutta within six months from the date 
of any default, loss or damage in respect 
of which such claim arises.” The facts 
are that on 16th August 1914 goods were 
shipped by the defendant Companies’ steamer 
at Calcutta consigned to the plaintiffs at 
Bishwanath Ghat. There was short de¬ 
livery, and on 21st September 1914 a 
notice of claim was delivered to the 
defendants’ sub agent at Bishwanath Ghat. 
He is described as joint agent, as he 
represented the two steamship Com¬ 
panies. 

On 19th October, 13th November, and 
10th December 1914 three more letters 
were delivered to him. On 27th January 1915 
he wrote repudiating the claim. On 29th Janu¬ 
ary i 91 5 the plaintiffs wrote tothe defendant 
Company’s head office asking for a copy 
of the Bill of Lading which was supplied 
on 3rd February 1915. The plaintiffs then 
filed this suit. 


The learned Subordinate Judge held that, 
the defendants had no power to restriot 
the manner of service of notice by limitipg 
the service at the Calcutta office of the 
Company. He thought that the notice 
served in this case on the sub-agent at 
Bishwanath Ghat was a good notice in the, 
circumstances of the case, especially as he 
found that the defendant Companies came to 
know of the claim in less than six months’ time 
and had no difficulty in tracing the goods. 

This decision of the learned Subordinate 
Judge appears to be erroneous. In the 
first place, clause 17 does not in any way 
limit the requirements of section 10 of 
the Carriers Act, 1865. It is entirely 
consistent with ihat section. Secondly , it 
has baen held by this Court in British and 
Foreign Marine Insurance Co. v. India 
General Steam Navigation and Railway 
Company (l) I hat notice under section 10 
of the Carriers Act must be given. It is 
not enough to say that the Company had 
knowledge aliunde of the loss. 

Bat we are met with fhe objection that 
this is merely a decision erroneous in law, 
iha 1 , ’here is nothing in the procedure of 
the Courts below which warrants our 
interference under seotion 115 of the Civil- 
Procedure Code. In the petition for the 
Rule ’he question of jurisdiction was 
ingeniously introduc.nl, but it is really 
not a question of jurisdiction at all. The, 
cases of A mir Hassan Khan v. Sheo Baksh 
Singh (5) and Shew Prosad Bungshidhur v. 
Bum Chunder Haribux (6) make this clear. 
We must, therefore, decline to interfere in 
revision. The Rule is discharged but in 
the circumstances without costs. 

Buie discharged. 

(5) It U. 6. II I. A. 287; 4 8ar. P. C. J. 559; Rafique 
and Jackson’s P. C No. 83; 5 Ind. Dec. (x. s.) 760. 

(6) 23 Ind Gas 977; 41 C. 323. 


|2i 9 W. R. 396 at p. 397. 

(3) 3 M, 107; 1 Ind. Dec. (n. s.) 631. 

(*) 9 Ind. Cm. 364; 15 C. W. N. 226; 38 C. 2§. 
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PUNJAB CHrEF COURT. 

FULL BENCH. 

Civil Appeal No. 1922 ok 1913. 
March 22, 1917. 

Present:—Mr. Justice Chavis, Mr. Justice 
LeRossignol and Mr. Justice 
Leslie Jones. 

MATHRA DAS and others—Appellants 

versus 


case appear from the fol- 
Reference dated the 22nd 


NIZAM DIN and others—Respondents. 

Mortgage— Payment of mortgage-money to one oj 
several co-mo,tgagees, whether constitutes complete ( is- 
Charge-Contract Act (IX of 1872 ), s. 38, scope of. 

A payment of the mortgage-money to one of seveia! 
co-mortgagees without the consent of the other co- 
mortgagees is not a complete discharge ot the moif- 
gage-debt binding on all the mortgagees. L p. 923, 

col. 2; p. 924, col. 2 ] ... 

Section 38 of the Contract Act does not don with 
the ease of an offer accepted by one of several joint 

promisees bat considers only the case of such an 

offer which has been rejected, [p. 924, cob 2.J 

Appeal from the order of the Divisional 

Judge, Sialkot Division, dated the 18th 

June 1913. 

FACTS of the 

lowing Order of 
December 1916:— 

LeRossignol, J. (Johnstone, C. J. concur - 
ring ).—The facts of this case are these. 
Daula mortgaged 84 kanals of land to Gandn 
Shah with possession. Gandu Shah first 
sub-mortgaged his mortgage . ri * ht for 

Rs. 1,000 to Parshotam Das, this in 1901, 
but in 1907 he sold his mortgage right 
absolutely for Rs. 1,293 to the plaintiffs and 
Musammat Lachhmi, who now represent 
Parshotam Das. Subsequently Daula sold 
50 7/20 kanals , out of the 84 kanals mort¬ 
gaged, to Nizam Din and the latter, desir¬ 
ous of obtaining possession of the area 
sold to him and finding the heirs of Par¬ 
shotam Das at loggerheads, has paid ^ off 
the whole of the mortgage debt Rs. 1,293 
to Musammat Lachhmi, who has given him 

possession of the land. 


The plaintiffs sued to recover possession 
and their suit has been dismissed by the 
Courts below on the ground that Musammat 
Lachhmi as one of the joint promisees was 

competent to give a discharge which would 

bind her oo-promieees. Plaintiffs appeal to 
this Court. 


The deoiaion turns on the interpretation 
to be placed on the provisions of section 
36 of the Contract Aot. The decisions by 


the High Courts on the point are in con¬ 
flict but before dealing with them, it may 
be mentioned that Mr. Mehr Chand con¬ 
tended that even if in respect of the pur¬ 
chase of the mortgage right in 1907 his 
clients and Musammat Lachhmi became joint 
tenants of the right, they had a right to 
fall back on the sub-mortgage of 1901, and 
in respect of that transaction he argued that 
his clients and Musammat Lachhmi as heirs 
of Parshotam • Das had separate interests 
and were tenants-in-common of the right. 

In support of his argument le quoted 
Khiali Rani v. Qulab Khan (1), which follow¬ 
ed Deri Ditta v. Foreman (2), and he extracted 
therefrom the principle that a mortgage 
does not merge in a sale of later date, 
and that when the sale fails, the vendee 
may have recourse to his earlier mortgage, 
as it is the presumption that he had no 
intention to allow the mortgage to be merged 
in the sale. 

Whilst entirely concurring in the con¬ 
clusion reached in the decision quoted I 
venture to think that the ratio decidendi 
has not been quite correctly stated therein, 
for when a mortgage is superseded by a 
sale, the intention of the parties clearly 
is that the mortgage should merge in the 
sale, but it is equally their intention that 
should the sale eventually turn out to be 
invalid, the mortgage should be re-habilitat¬ 
ed, and to such re habilitation of his mort¬ 
gage the mortgagee would be entitled on 

general principles of equity. 

However that may be, the point regard¬ 
ing the different positions of plaintiffs with 
regard to the mortgage of 1901 and the 
sale of 1907 is now taken for the first 
time and I do not regard it as important; 
in any case, there is no question of the 
failure of the sale of 1907. The cardinal 
point for decision is whether section 38 
of the Contract Act warrants the conclu¬ 
sion that one of two joint promisees is 
competent to give the promisor a full dis¬ 
charge without the concurrence of the other 

promisee. 

In the affirmative the following decisions 
have been cited :—Barber Maran v. Bamana 


(1) 11 Ind. Cas. 39?: 3* P. R. 1911; 
1911. 

(2) 71 P. R 


190 P. 1,. R, 
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Goundan (3), Mar.nava Annapurnamma v. 
Uppala Akkayya (4), Daulot Haiti v. Sayad 
Abdul Kasim (5\ Kari Ghengamna v. Jatti 
Kristnamnah (6). 

The Panjab ruling is the earliest in 
date; the question in that case was one 
of limitation, which depended on the answer 
to the further question whether one adult 
joint promisee could grant a discharge which 
would bind the other promisees who were 
minors. 

The Judges who decided the case noticed 
Wallace v. Kelsall (7) and also Steeds v. 
Steeds (S), which considerably impaired the 
first authority, and felt themselves "some¬ 
what reluctantly” compelled to hold that 
one joint promisee could give a valid dis¬ 
charge of the whole contract. The last clause 
of section dS of the Contract Act was held to 
justify this conclusion. 

In Barber Maran v. Ramana Goundan (3) 
the facts were parallel with those of this 
case and the ratio decidendi was that because 
section 38, Contract Act, provides that a 
rejected tender divests the promisor of 
responsibility for non-performance, it follows 
that rejection of the tender by one of two 
joint promisees discharges the promisor from 
liability in respect of his promise. This 
appears to be a non-sequit ur, for the pro¬ 
misor must redeem his mortgage at some 
time 

Mannava Annapurnamma v. JJppila Akkayya 
(4) approved of the preceding decision but 
the Bench was not unanimous, for the Chief 
Justice wrote a dissenting judgment. 

Kari Gliengamna v. Jatti Kristnamnah (6) 
is a very short judgment and the Judges 
without discussion stated merely that they 
were not prepared to dissent from Barber 
Maran v. Ramana Goundan (3). 

Contra .— Bam Chandra v. Goswami Ra.jjan 
Lai (9) was a case similar to this and the 

(3) 20 M. 461; 7 M. L. J. 269; 7 Ind. Dec. (n. s.) 
327. 

(4) 19 Ind. Cas. 12; 36 M. 544; 24 M. L. J. 333; 
13 M. L. T. 268; (1913) M. W. N. 328. 

(6) 60 P. R. 1893. 

(6) 1 Ind. Cas, 219. 

(7) (1840) 7 M. & W. 264; 8 D. P. C. 641; 10 L. J. 
Ex. 12; 4 Jur 1061; 56 R. R. 707; 151 E. R. 765. 

(8) '1889) 22 Q. B. D. 537; 58 L. J. Q. B. 302; 60 
L. T. 318: 37 W. R. 378. 

(9) 5 Ind. Cas. 129: 32 A. 164; 7 A L. J. 99. 


Court refused to follow Barber Maran v. 
Ramana Goundan (3), distinguishing it on a 
very meagre ground. 

Sitaram v. Shridhar (10) doubted the 
correctness of Barber Maran v. Ramana 
Goundan (3), but decided the case on grounds 
which did not apply to the Madras case. 

Ah ins a Bibi v. Abdul Kader Saheb (11), 
a partnership case, doubted the correctness 
of Barber Maran v. Ramana Goundan (3 , 
but held that in any case that decision did 
not cover the case before the Court, which 
was a dispute between the co-heirs of a 
promisee. 

Jag at Tarim Dasi v. Saba Gopal Chaki 
(1*2) decided merely that when a legal tender 
had been made to one of several promisees 
and refused, the promisor ceased to be liable 
for interest from the date of the tender. 

In Ramaswamy v. Muniandy Serv'ai (13), 
a Madras case, Rather Maran v. Ramana 
Goundan (d) was absolutely disapproved. 

In Husainara Begum v. Rahmannessa Begum 
(14), a Calcutta decision, it was held, on 
the ground that persons making an adyanoe on 
the security of a mortgage must in equity be 
presumed to have separate interests in the 
money, that payment to one of two joint 
mortgagees does not necessarily operate as a 
discharge of the debt in so far as the other 
mortgagee is concerned. 

Sheikh Ibrahim v. Rama Aiyar (15), a 
Madras ruling, doubted the correctness of 
Barber Maran v. Ramana Goundan (3), and 
Ramjit v. Khemchand (16), (Allahabad) 
disapproved of Barber Maran v. Ramana 
Goundan (3), and found that payment to one^ 
of several co-mortgagees did not operate as 
a discharge against the co-mortgagees who 
had not concurred in that payment. 

Thus the balance of judicial opinion is 
decidedly against the principle enunciated in 
Barber Maran v. Raman • Goundan (3). 

My view is that section 45 of the Contract 

(10) 27 B. 292; 5 Bom. L. R. 91. 

(11) 25 M. 26 at p. 39. 

(12) 34 C 3 )5; 5C.L J. 270. 

(13) 5 Ind. Cas. 343; 7 M. L. T. 253. (1910) M. 

W. N. 550; 20 iU. L. .T 709. 

(14) 8 Ind. Cas 837; 13 C. L. J. 3; 38 C. 342. 

(15) 10 Ind. Cas. 874; 21 M. L. J. 508; (1911) 1 M, 

W. N. 442; 35 M. 685. 

(16) 23 Ind. Cas. 8, - - 
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Aofc contemplates the existence of joint pro¬ 
misees, but removes from their condition an 
incident which undertheBnglish Common Law 
would attach to it. In fact it declares that they 
shall be treated as tenants-in common and 
not as joint tenants of their interest and that 
the principle of survivorship shall not apply. 
In this the Statute is in conformity with the 

English equitable rule. 

Section 38, Contract Act, professes to deal 
with an offer of performance only and 
regulates the position of parties to the 
contract in the event of the refusal by a 
promisee of an unobjectionable tendei. 

The seotion provides that in such a case 
the results are: (D the promisor is not 
responsible for the non-performance; (2) he 
does not lose his rights under the contract. 

But the section nowhere provides for 
the case of an accepted tender and my 
view is that section 38 does not help us at all 
in such a case, which is entirely outside its 
purview, and that the law to be applied must 
be sought elsewhere. I concur entirely in 
the views expressed by the learned Chief 
Justice in Mannava Annapurnamma v. 
Uppala Akkayua U), which I should like to 

emphasize in one point only. 

He writes: “No doubt the last paragraph 
of the section is general and is not restricted 
to an offer which has not been accepted, hut 
apparently the Legislature were not con¬ 
templating the legal consequences of an offer 
which had been accepted, but the legal 
consequences of an offer which has been 

refused.” 

I should like to add that in accordance 
with the accepted principles of interpretation, 
a clause placed as is the last clause of section 
38 is obviously ancillary to the preceding 
clauses and cannot he held to have a more 
extended purview than theirs. I would para 
phrase section 38 as follows : 

Where a legally complete tender has been 
made to the promisee, or to one of several 
joint promisees, and has been rejected, the 
promisor is not liable to any penalty for non¬ 
performance. Nor does he thereby lose his 
rights under the contract, but, of course, he 
must at sometime fulfil the contract. 

For these reasons, as there is a decision 
of this Court in the contrary sense, I would 
refer the point to a Full Bench. 


Mr. Mehr Chand , for the Appellants. 

Messrs. Zia-ud Din and Niaz Alt , for the 
Respondents. 

JUDGMENT OF THE FULL BENCH. 

The order of reference to this Full Bench 
sets forth in detail the circumstan .*es 
which have rendered the reference necessary. 
Briefly put, the facts are: — 

1. One Daula mortgaged with posses¬ 
sion 84 kanals of land to Gandu Shah. 

•2. In 1907 Gandu Shah sold his mort¬ 
gage right for Rs. 1,293 to the plaintiffs and 
Mu.<a in mat Lachhmi. 

3. Next Daula sold 50-7 20 kcniah out of 
the mortgaged area to Xi/.ara Din, who 

4. paid the whole mortgage-debt of Rs. 
1,293 to Musammat LacMimi and so secured 
possession of the area transferred to him by 
his sale-deed. 

The plaintiffs who * ere not paid any 
portion of the Rs. 1,293 sue as mortgagees 
to recover possession of the land from 

Nizam Din. 

The point referred to us is whether a 
payment of the mortgage-money to one of 
several co-mortgagees without the consent 
of the other co-mortgagees is a complete 
discharge of the mortgage-debt binding on 
all the mortgagees. 

The Counsel for parties have added before 
us very little to what is contained in the 
order of reference. 

Appellants’ Counsel has repeated the 
arguments used in the order, and has 
pointed out that the plaintiffs are not the 
promisees hut the transferees of the pro¬ 
misees and, therefore, are in the same position 
as heirs of one promisee, whilst respond¬ 
ent’s Counsel used the argument that where 
Barber Mar an v. Ramona Goundan (3) had 
not been followed, it had been distinguished 
and, therefore, any doubts cast on the sound¬ 
ness of Barber Mar an v. Ramona Goundan 
(3) were mere obiter dicta. He failed, how¬ 
ever, to establish any essential difference 
between heirs of a promisee and transferees 
of a promisee. 

Section 38 of the Contract Act does not 
strictly speaking cover the facts of the case 
before us, for Nizam Din is not the promisor, 
he is the transferee of the promisor who is 
Daula, similarly the plaintiffs are not co- 
promisees, but transferees of the promisee 
who is Gandu Shah. 

However, we may assume that the prin- 
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oiples regulating the mutual position of pro* 
misor and promisee apply also to the trans¬ 
ferees of those persons, subject always to 
well recognised equitable considerations. 
We now come to the real point in dispute, 
which is: Does section 38 cover the case 

of payment made to and accepted by one 
co-promisee without the consent of the other 
promisees?” 

Our answer is, that on the assumption 
that the parties to this dispute are in the 
same positions respectively as a promisor 
and joint promisees, section 3S of the Con¬ 
tract Act contemplates ai.d pre.sciibes the 
results of only a rejected, not of an accept¬ 
ed, offer of performance. 

We adopt the view and the reasoning 
set forth by the learned Chief Justice in 
the Mannava Annapurnamma v. Uppala 
Akkayya (4), which view was acted upon 
in a later Madras judgment reported as 
Rcnnaswamy v. Muniandy Serrai (13). 

We have carefully considered the opposite 
view adopted by the other Judges who 
were parties to Mannava Annapurnamma v. 
Uppala Akkayya (4). 

They appear to have been influenced by 
the following considerations: — 

“It is difficult to impute an intention to 
the Legislature that the promisor was entitled 
to make the offer though the promisee was 
not entitled to accept it and, therefore, the 
promisor cannot be held liable to pay over 
again to the other promisees what he has 
already paid,” 

The conclusion is certainly, we suggest 
with all deference, not justified by section 
38 of the Contract Act and it does not 
follow that because A is entitled to take a 
certain step in regard to one person, the 
rights of other persons not concurring in 
that step are affected thereby. Again, 

“the debtor owing money to several joint 
promisees * * * * WO uld 

feel the greatest difficulty in discharging his 
obligation if he should not be allowed to 
make a bona fide payment to any one of them.” 

What difficulty there would be in such 
a case is not insuperable; after all, all 
complex transactions involve some difficulty 
and section 38 of the Contract Act has 
been devised to relieve the debtor in the 
case contemplated of any loss that might 
accrue to him by the refusal of his creditors 
to give him a joint discharge, 


In auy case it is not for us to gugss at 
the intention of the Legislature in a ease 
for which it has not specifically provided, 
and with all deference we ma t hold that 
the majority decision in Manuaia Anna• 
pnrnamma v Uppala Akkayya (4) constitutes 
an unwarrantable extension of the law. 

In short, our answer to the case referred 
is that section 3* of the Contract Act does 
not deal with the case of an offer accepted 
by one of several joint promisees, but con¬ 
siders only the case of such an offer 
which has been rejected. 

Answer accordingly. 


CALCUTTA HIGH COURT. 

Appeal f oj Appell .te Decree No. 1197 

cf 1914. 

April 2, 1917. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Sraither. 

PRASANNA KUMAR BHATTACHARJEE 

— Plaintiff—Appellant 

versa s 

IBRAHIM M1RZA and others— Defendants 

— Respondents. 

Civil Procedure Code (Act F of 1908), (J . XXI , 
vr. 92, 93 — Execution - Sale— Judgment.debtor having 
no saleable interest — Purchaser, suit by, for refund of 
purchase-money, maintainability of. 

A purchaser in execution of a decree can by a 
regular suit obtain a refund of the purchase-money 
paid by him on the ground that the judgment-debtor 
had no saleable interest in the property at the time 
it was put up to sale. The remedy of such a pur¬ 
chaser is not limited to making an application for 
the purpose under the terms of the Civil Procedure 
Code. [p. 927, col. 1.] 

'J he suit is maintainable even though the plaintiff 
does not ask to set aside the auction-sale. [p. 927, 
col. I.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Murshidaba 1, dated the 4th 
February 1914, affirming that o' tha Munsif, 
Lalbagh, dated the 12th May 19 3. 

FACTS material to the report will appear 
from the following extracts from the judg¬ 
ment of the lower Appellate Court: — 

This appeal arises out of a suit brought 
by the plaintiff appellant to recover possession 
of some lands or in the alternative to re¬ 
cover the purchase money with interest from 
the decree-holder. 

Defendants Nos. 4 and 5 were in posses¬ 
sion of the disputed lands as their occu- 
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patcy holding which was not transferable. 
They mortgaged that holding to the defend¬ 
ant No. 3 who reco r ered a mortgage-decree 
and in execution thereof caused the sale 
of the holding, which the plaintiff-appellant 
purchased on the 17th March 1911, and 
when he sought to get actual possession of 
the holding, he was successfully resisted by 
the defendant No. 2. Defendant No, 1 is 
the landlord and he in execution of the 
rent decree against the defendant No. 5 
purchased the land in suit on the 15th 
March 1906 and has been in possession 
thereof. He was the principal contending 
party. 

The Munsif dismissed the suit, holding 
that the plaintiff did not acquire any right 
by his auction-purchase against the de¬ 
fendant No. 1, as the holding was a non- 
transferable one; then as to the plaintiff’s 
claim for the refund of the purchase-money 
against the defendant No. 3, he has held 
that in the absence of fraud the plaintiff’s 
only remedy is to apply to set aside the 
sale and to recover back his purchase-money, 
when the judgment-debtor had no saleable 
interest at all. 

It was next contended that the plaintiff 
was entitled to get back his purchase-money 
by suit, and not only by application, if the 
judgment-debtor had no saleable interest. 
All the High Courts are not uniform on 
this point, but that much is settled law 
that until the sale is set aside on the. 
ground that the judgment debtor had no 
saleable interest, the auction-purchaser can¬ 
not get back the refund of the purchase- 
money. So without entering into the diffi¬ 
cult question whether outside the provisions 
of the Civil Procedure Code, an auction- 
purchaser has any right to recover the 
purchase-money merely by showing that 
the judgment-debtor had no saleable interest, 
1 hold that as the plaintiff in his present 
plaint did not ask for setting aside the 
sale and as the sale has not been set 
aside, the plaintiff is not entitled to get 
back the purchase-money. If the sale were 
set aside, then the defendant No. 3 might 
realise his dues from the other properties 
of the defendants Nos. 4 and 5, but as 
the sale was conhrmed and the decree was 
sati&fied, it will not be equitable to make 


him liable to pay back the purchase-money 
to the execution purchaser. 

Thus both the grounds fail and I agree 
that the suit was rightly dismissed by the 
Munsif. 

Hence ordered that the appeal be dismissed 
with costs.” 

Babu Brajendra Nath Chatter,'ee, for the 
Appellant.—I do not claim to get the pro¬ 
perty, because it was an occupancy holding 
which was not transferable by custom and 
had been before my purchase sold away in 
execution of a rent-decree. But why should 
I not get a refund of the purchase money 
if I could establish that the judgment debtor 
had no saleable interest in the property at 
the tim« it was put up to auction sale in 
execution of the mortgage-decree against 
h i m ¥ The remedy provided for by Order 
XXf, rule 93, Civil Procedure Code, is not 
exhaustive. That remedy is limited to those 
cases, in which a sale is set aside under 
Order A XI, rule 92 An application for 
setting aside a sale under that rule must 
be made within a limited time. Suppose 
the purchaser does not know that the 
judgment-debtor had no saleable interest 
in the property until long after the limi¬ 
tation period for setting aside the sale 
under rule 92 has expired. What should 
he do then ? Should he be deprived of 
the property as well as of the money I e 
paid for the purchase? That would be 
inequitable and unjust. He referred to 
Bari Voyil Sir.gh Roy v. Sheikh Samsuddin 

(1) , Nityannnd Roy v. Juggat Chandra Guha 

(2) , Surendra Nath Chose v. Beni Madhah 
Misra (3), Jotindra Mohan Tagore v. Mahomed 
Bnsir Chowdhry (!', Ram Kumar Shaha v. 
Ram Gour Shaha (5‘. 

As regards the reasoning of the Sub¬ 
ordinate Judge that ray client, the plaintiff, 
could not get a decree for the refund of 
the purchase-money because he did not 
ask in the plaint for setting aside the 
auction-sale, I submit, it is wholly unsound' 
The very fact that the plaintiff asked for 
the refund of the purchase-money necessarily 

(1) 5 C. W. N. 240. 

(2) 7 C. W. N. )05. 

(3) 10 C. W. N. 274. 

(4) 32 C 332. 

(5; 2 I rid. (a>. 550, 37 C. (37, 1 1 C. W. .V. 108)- 10 
C. L. J. 553. 
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implied that the sale at which he purchased 
should be set aside. If the sale stands 
then there could be no question of refund. 
Moreover the sale being, according to the 
plaintiff’s contention, a void sale, how could 
the plaintiff ask for setting it aside, when it 
was a nullity ? 

Babu Krishna KamalMoifra (with him Babu 
Gagan Chand Boral for Maulvi A. K. Fazlul 
Haq, and Babu Biraj Mohan Majumdir ), for 
the Respondents.—The plaintiff cannot 
maintain this suit, as the sale has not been 
set aside by order of any Court and as 
the plaintiff has not asked for setting it 
aside. The sale of an occupancy holding in 
execution of a mortgage-decree against 
the ryot may not be wholly void. The 
landlord might recognize the purchase. So 
that the purchaser could not say that the 
.judgment-debtor had no saleable interest in 
the property sold. Moreover, I would submit 
that a regular suit for a purpose like this 
does not lie. 

He referred to Shanto Chandar Mukerji 
v. Nain Sukh (6), Haro Chandra Poddar v. 
Uniesh Chandra (7), Minina Singh v. Gajadhar 
Singh (8), Pachayappan v. Narayana (9), 

The right to a refand of the purchase- 
money is given by the Civil Procedure 
Code, and it must be enforced under the pro¬ 
visions of that Code by an application under 
Order XXI, rule 93. There is no .warranty 
of title at an execution sale, and the pur¬ 
chaser purchases the property at his own risk. 
So he cannot maintain a regular suit for the 
refund of the purchase-money if his purchase 
turns out to be invalid. 

[Fletcher, J.—Is not there an implied 
warranty of title in a Court sale ? ] 

Under the Transfer of Property Act and 
the Contract Act, there is a warranty of 
title by the seller, but the provisions of 
those Acts do not apply to an involuntary 
Sale in execution of a decree. In some of 
the cases referred to by my learned friend 
on the other side, there was a prayer in the 
plaint for setting aside the sale, but in the 

4 

(6) 23 A. 355 at p. 356; A. W. N. (1901) 101. 

(7) 5 Ind. Cas. 39; 14 C. W. N. 71; 11 C. L. J. 20. 

(8) 5 A. 577 at pp. 580, 581; A. W. N. (1893) 130; 
3 Ind. Dec. (N. s.) 491. 

(9) 11 M. 269; 12 Ind. Jux*. 92, 3S1; 4 Ind. Dec. 
(x. s.) 187. 


present suit there is no such prayer in the 
plaint. Therefore those cases are distinguish¬ 
able. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
plaintiff against a decision of the learned 
Subordinate Judge of Berhampur, dated the 
4th February 1913, affirming the decision 
of the Munsif of Lalbagh. The plaintiff 
brought the suit asking, first of all, for 
possession of a certain occupancy holding 
which he had bought at a sale in execution 
hold under a decree founded on a mortgage. 
In the alternative, he asked that, in the 
event of his not being able to recover 
possession of that land, he might be allowed 
to recover back the money that he had 
paid for the purchase of the land. The 
first defendant, w T ho was a oo-sharer-land- 
lord, resisted the plaintiff’s claim on the 
ground that he was a purchaser of the 
property under a rent-decree and that, 
therefore, the plaintiff could have no right 
as against a person claiming under a rent- 
decree. The learned Judge found that 
portion of the case against the plaintiff 
and there is no appeal here with reference 
to that, namely, that the first defendant 
is not liable to be ejected by the plaintiff 
as he olaims to have purchased the property 
in execution of a rent-decree. 

With regard to the other point, namely, 
as to whether or not the judgment-debtor 
at the time the plaintiff purchased the 
property had any saleable interest, and 
whether, if the judgment-debtor had no 
saleable interest, the plaintiff is entitled to 
recover back his purchase-money in this suit, 
the case has been dismissed by the learned 
Judge. The learned Judge in the primary 
Court found quite clearly that the 
judgment-debtor had no saleable interest 
at the date of the sale to the plaintiff. 
The lower Appellate Court seems to have 
adopted the same view, and in fact, it is 
impossible to read the rest of the judg¬ 
ment of the learned Subordinate Judge 
except on the footing that the judgment- 
debtor had no saleable interest. But the 
learned Judge in the lower Appellate 
Court deolined to decree the suit on the 
ground that even if a separate suit could 
be maintained to recover the money which 
the plaintiff had given for the purchase 


INDIAJS CASKS. 


927 


Vcl. XLI] 

CHUHAR t\ JAS KADR. 

of the property, he did not ask to set 
aside the sale and that, therefore, he could 
not recover the money. That obviously 
cannot be right. The mere fact that the 
plaintiff asked for his money back but 
did not ask for the sale being set aside 
cannot bar his right. In fact, it is quite 
absurd that he should ask to set aside 
the sale when the Judge found that there 
was nothing to pass because the judgment- 
debtor had no interest in the property 
and, if the plaintiff had no interest, 
why he should go through the farce of 
asking the Court to set aside the sale? 

The only point in this case is whether 
a suit of tin's nature does lie. Appa¬ 
rently, all the High Courts in India seem 
to agree that a suit of this nature does 
lie. It is sufficient to refer to the decision 
of this Court in the case of Ram Kumar 
Shaha v. Ram Qour Shaha (5). There are 
cases also in the other High Courts in 
support of this view. But it has been 
objected that those decisions related to 
applications under the provisions of the 
old Code of Civil Procedure, and that, 
under the new Code, there has been a change. 
The authorities that have been cited show 
that that is not so. In the case of Rustomji 
V. Vinayak Gangadhar (10), whicli was clearly 
a oase under the new Code, the Court held 
expressly that a suit would lie under the 
provisions of the Code of Civil Procedure 
(V of 1908). A similar view has been 
taken in the oase of Muhammad Najib Ullah 
v. Jai Norain (11). The cases seem to 
establish that a suit of this nature does 
lie and that the purchaser in execution is 
not limited to making an application under 
the terms of the Civil Procedure Code. 
If that is so, and the learned Vakil who 
appears for the contesting defendants has 
not challenged that it is not so. The case 
seems to be a perfectly simple one because 
all that the learned Vakil has attempted 
to urge is that it is not established that 
the judgment-debtor had no saleable in¬ 
terest, and, if he had no saleable interest, 

I gather from the learned gentleman’s 
argument that he did not deny that the 
plaintiff would be entitled to recover back 
the money paid by him in those execution 

(10) 7 1ml. Cas. 955; 35 B. 29; 12 Bom. L. R. 723. 

(11) 26 Ind. Cas. 59; 36 A. 529; 12 A.L.J.908. 


proceedings. That apparently is the only 
matter in this oase. As I have already 
said, I think the learned Subordinate 
Judge, although he has not stated so in 
express terms, did mean to find, and his 
judgment is only consistent with that view 
that the judgment-debtor had no saleable 
interest in the property. Therefore, in my 
opinion, the plaintiff is entitled to recover 
baok the money paid by him to the 
decree-holder in the suit brought on the 

mortgage and in execution of which he pur- 
chased the property. 

I think the decree of the learned Sub¬ 
ordinate Judge in the lower Appellate Court 
ought to be varied and in lieu of the 
decree dismissing the plaintiff’s suit in toto 
a decree ought to be passed against the 
defendant No. 3, namely, that the defend 
ant No. 3 should he ordered to pay to 
the plaintiff the sum of Rs. 50 together 
with interest at the rate of 6 per cent, per 
annum from the 17th March 1911 Un til 
realisation. The defendant No. 3 mus t 
pay to the plaintiff his costs not only in 

this Court but also in the lower Courts. 

The appellant must pay to the other 
defendants, who have appeared and against 
whom the appeal has not been pressed 
their costs in this Court. We do not 

disturb the order of costs made in the 

lower Appellate Court in favour of these 
last mentioned defendants. 

Smither, J. —I agree. 

Decree varied. 
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Where in consequence ol the attitude taken up 
by the collateral heirs of the adoptive father ^ the 
adopted son has been brought up as a member of the 
village community to which his adopted father be¬ 
longed and has always been recognised as such, the 
collaterals are estopped from challenging the validity 

of the adoption, [p. 929, col. 1.] 

Incases which involve the status of individuals, 
those who challenge sucli status must show that they 
have not by their own conduct led the person con¬ 
cerned to imagine that his status was accepted by 
them. In this respect there is a considerable 
difference between cases of, say, mortgage and the 
like and cases of alleged adoptions, the legitimacy of 
children and the validity of marriages, [p. 929, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Jullundur, dated the 11th 
August 1913. 

Mr. Beni Parshad Khosla , for the Appel¬ 
lants. 

Bakhshi Tek Gharnl , for the Respond¬ 

ents. 

JUDGMENT.—In 1900 Gujar, a sonless 
Jat of the village of Punnian in the 
Nawashahr Tahsil of the Jullundur District, 
executed a registered Will under which he 
bequeathed all his property to Waryama, 
the son of his daughter whom he described 
as his adopted son. In 1907 he had half 
of his land mutated by way of gift in 
Waryamas favour. Gujar died in 1912 when 
Waryama obtained mutation of the other 
half of the property. The present suit was 
instituted on the 3rd August 1912 by the 
collaterals of Gujar who challenge the 
alienation in' favour of Waryama. It is 
declaratory in form because two widow's 
of Gujar are still alive. 

The first Court framed five issues and 
decided on four of them (0 that the bulk 
of the property in suit is ancestral; (2) that 
Waryama was adopted by Gujar ; (3) that 
the plaintiffs were estopped by reason of 
their acquiescence from contesing the adop¬ 
tion and (4) that the suit was barr.d 
by time. (There was no finding as to the 
remaining issue w'hether the adoptiou was 
valid according to custom). On these find¬ 
ings the suit was dismissed. The plaintiffs 
appealed to the Divisional Judge of Jullundur 
who again held that the adoption was 
proved, that the plaintiffs were estopped 
by reason of their acquiescence and that 
the suit was barred by time. In the 
grounds of appeal to that Court no reference 
was made to the failure of the first Court 



to come to the decision concerning the 
validity of adoption. 

The plaintiffs have now preferred a second 
appeal to this Court. 

The fact of the adoption is not a point 
which can now be questioned, though we 
may remark that it was very fully estab¬ 
lished It is, however, open to the plaint- 
iffs-appellants to question the finding as to 
acquiescence on second appeal, as that is 
a matter of the legal inference to be drawn 
from the facts proved in the case, vide 
Beni Ram v. Kundan Lai (1). 

The facts proved in this case are that 
Waryama was adopted as an infant some 
time before 1892 and was brought from his 
paternal village of Phalphota in the Phillour 
Tahsil to live with his adoptive father in the 
Nawashahr Tahsil. In 1892 when Gajar 
celebrated a betrothal of Waryama, some of 
the plaintiffs (all of whom are adults) or 
their predecessors paid neondra to Gujar. 
The same thing occurred again on the occasion 
of the second betrothal of Waryama in 
1903. When on the death of Gujar a question 
of succession to the lambardari appointment 
arose, two of the plaintiffs admitted that 
Waryama was the adopted son of Gujar 
and though they urged that an adopted 
son was not entitled to succeed to a 
lambardari appointment, they did not contend 
that the adoption was invalid. It was not 
until this suit was brought that the validity 
of 'he adoption was ever questioned. If the 
plaintiffs had ever seriously thought of 
contesting the adoption and had gone to 
the length of consulting any lawyer with 
the object of bringing a suit to challenge it, 
they would have been told that a suit for 
declaration that an alleged adoption is invalid 
or never took place must be brought 
within six years from the time when the 
alleged adoption becomes known to the 
plaintiffs and that even if they waited 
until the death of Gujar and then brought 
a suit for possession, they could not succeed 
unless they were able to get the adoption 
set asid 3 and that Article 118 of the 
Limitation Act would still be applied. It 
was not until the publication of bur)an 
Singh v. Kharak Singh (2), which followed 


(1) 21 A. 4Hi. 1 Born. L. R. 400; 3 C. W. N. oO-j; 26 
I. A. 58; 7 Sar. 1\ C. J. 523; 9 Ind- Dec. (n, s ) 10 — 

(2) 96 V. R. 190 v, 70 1’. W.-U. 1903. 
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Tirbhuwan Bahadur Singh v. Bameshar 
Bnkhsh Singh (3) that it was understood 
in this Province that Article 118 of the 
Limitation Act does not apply to suits for 
possession. 

The natural father of Waryama died in 
1915. Counsel for the appellants has stated 
that Waryama has succeeded to his share 
in the property of his natural father, but 
the facts which he does not deny are that 
when the matter came up for mutation the 
mother of Waryama claimed that her other 
three sons should alone get mutation, and 
that Waryama himself made no claim. 
The Tahsildar granted mutation to Waryama 
along with his brothers, but mutation 
confers no rights and his succession to a 
share in the property of his natuial father 
may yet be challenged. 

Thus since his infancy Waryama has been 
brought up in the belief that he was the 
validly adopted son of Gujar and that he 
would succeed to Gujar’s property. His 
situation in his original family has become 
so altered that even though he might 
succeed in a contest regarding his right to 
share in the property of his natural father 1 , 
it would be impossible to restore him to 
the position he would have enjoyul if lie 
had been brought up in his community of 
origin. Similarly Gujar was allowed to 
continue until the date of his death in 
the belief that his adoption of Waryama 
would not be questioned by his collaterals. 
He had a right as well as a desire to adopt 
a son and if those collaterals had ever 
suggested that according to custom it was 
net open to him to adopt the son of his 
daughter and had given any indication that 
they would challenge that adoption, it 
would have been open to him to adopt some 
other person to whose adoption no such 
objection could have been taken. 

The facts in this case are very similar to 
those discussed in an unpublished ruling of 
a Division Bench of this Court (Case No. 
1894 of 1913), in which it was held that 
where in consequence of the attitude taken 
up by the collateral heirs of the adoptive 
father the adopted son had been brought 

(3) 28 A. 7-7; 3 A. L. J. fill.'; 10 C. W. N. 100"; 8 
Horn. L R. 722; 1(5 M. L. J. 410; 4 C. L. J. 405; ! M. 
I,. T. 265; 9 0. C. 377; 33 I. A. 156 ,P. C ). 


up as a member of the village community 
to which his adopted father belonged and 
bad always been regarded as an adopted 
son, it would be grossly inequitable to allow 
the plaintiffs to contend that the original 
adoption was invalid by custom. The learned 
Judges went on to remark as follows: No 

doubt mere silence itself cannot give validity 
to an invalid transaction, but in cases which 
involve the status of individuals those who 
challenge such status must show that they 
have not by their own conduct led the 
person concerned to imagine that his 
status was accepted by them. In this respect 
there is a considerable difference between 
cases of, say, mortgage and the like and 
cases of alleged adoptions, the legitimacy 
of children and the validity of marriages, 
The passage at page 773 of Ameer Ali and 
Woodroffe’s Evidence Act which deals with 
estoppel in cases • of invalid adoptions is 
very relevant to the present case and we have 
no hesitation in accepting the propositions 
there laid down.” 

We entirely endorse the views thus ex¬ 
pressed and from the whole facts before us 
we draw with complete confidence the 
inference that the plaintiffs acquiesced in the 
adoption of Waryama by Gujar and we hold 
that they are now estopped from contesting 
its validity. 

In view of this finding it is unnecessary 
to discuss the question of limitation. The 
appeal fails and is dismissed with costs. 

Jppi'jl dismissed. 
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Plaintiff sued defendant in the Court of a Munsif 
to recover a specific sum of money due on account 
of salary and house rent, and added that if the 
correctness of the amount was questioned the amount 
due might be determined on examination of the 
accounts. The defendant pleaded that the suit was 
cognizable by a Court of Small Causes, and the 
Munsif ordered the plaint to be returned to the plaint¬ 
iff for presentation to the proper Court. The plaint 
was then presented in the Court of Small Causes, but 
the Judge of the Small Cause Court held that the 
suit was not cognizable by him and returned the 
plaint for presentation to the proper Court: 

Held, (1) that the suit was one for the recovery of 
money and not for accounts and was cognizable by 
the Small Cause Court; [p. 931, col. 1.] 

(2) that the procedure adopted by the Small 
Cause Court Judge was wrong, inasmuch as if he 
entertained a doubt as to the forum in which the suit 
should be instituted, lie should have referred the 
matter to the High Court for decision under rule 6 of 
Order XLVI of the Civil Procedure Code, and that if 
he was so confident of the correctness of Ins view as 
to entertain no doubt whatsoever in the matter 
within the meaning of rule 6, he might have sent the 
record to the District Judge with a request that 
action might be taken by him under rule 7 of Order 
XLVI. [p. 931, col. 1.] 

A suit for the recovery of a specific sum of money 
does not assume the character of a suit for accounts 
merely because in the determination of the question 
in controversy accounts may have to he examined, 
[p. 931, cols. 1 A 2.] 

There cannot in essence be a suit for accounts by a 
plaintiff against a defendant, unless the defendant is 
under a liability to render accounts to the plaintiff, 
[p. 931, col. 2.] 

Kule against the order of the Munsif, first 
Court, Jessore, in Title Suit No. 1180 of 
1913. 

Babu Rirendra Nath Gangully , for the 
Petitioner. 

JUDGMENT.—We are invited in this 
Rule to determine the forum where the 
plaintiff can obtain relief in respect of his 
claim. The plaintiff sues to recover from 
the defendant a sum of Rs. 466. He asserts 
that he was entitled to get Rs. 448 for 
salary, Rs. 367 as money borrowed for 
the benefit of the defendant, and Rs. 76 
as house rent, that is, Rs. 891 in the 
aggregate; he then allows credit for 
Rs. 425 and claims to recover Rs. 466. The 
plaint adds that if the correctness of the 
amounts is questioned, the amount due 
may be determined on examination of the 
accounts. The suit thus framed was in¬ 
stituted in the Court of the Munsif of 
Jessore on the 11th December 1913. Sam¬ 
mons was served upon the defendant in 
due course. She entered appearance and 
pleaded that the suit was cognizable by 


the Court of Small Causes and was conse¬ 
quently not triable by the Munsif under 
section 16 of the Provincial Small Cause 
Courts Act. An issue was thereupon raised, 
whether the suit was cognizable by a Court 
of Small Causes. Tbe Munsif came to the 
conclusion that the suit was so cognzible, 
and, on the 23rd December 1914, returned 
the plaint to the plaintiff for presentation 
to the proper Court. The plaint so return¬ 
ed was presented in the Court of Small 
Causes at Jessore on .that very day. Sam¬ 
mons was again served upon the defend¬ 
ant, who appeared and filed a written 
statement on the 12th April 1915. As 
that written statement is not before us, 
we do not know whether objection was 
taken by the defendant to the jurisdiction 
of the Small Cause Court to entertain the 
suit. It is plain that on the principle that 
no litigant is permitted to take up in¬ 
consistent positions in Court, such objec¬ 
tion could not have been taken by her, 
for at her instance the Munsif had held 
that the Small Cause ' Court and that 
Court alone had jurisdiction to entertain 
the suit. We find, however, the following 
order recorded by the Small Cause Court 
Judge on the 23rd April 1915: "This 
Court has no jurisdiction. Return for 
presentation to the proper Court.” The 
Small Cause Court Judge does not assign, 
it will be observed, any reasons in sup¬ 
port of his conclusion, he makes no endeavour 
to meet the grounds assigned by the 
Munsif in support of his order. The 

plaintiff took the plaint again to the 
Court of the Munsif and filed it on the 
same day. On the 2nd June 1915 the 
Munsif held, and, in our opinion, very pro¬ 
perly held, that so long as his previous 
order stood, he could not entertain the 
suit. Accordingly he returned the plaint 
to the plaintiff a second time for presenta¬ 
tion to the proper Court. The plaintiff 
thereupon applied to this Court and ob¬ 
tained the Rule now under consideration; 
his prayer is that either the Munsif or 
the Small Cause Court Judge be directed 
to entertain and try his suit which was 
instituted more than two and a half years 
ago. 

Before we determine the question of 
the forum of the suit, we cannot but 
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observe that the Subordinate Judge should 
never have followed the procedure he 
adopted to the manifest harassment of the 
plaintiff. He should have taken action 
under rule 6 or rule 7, Order XLVI, of the 
Code. Rule 6 provides that where, at 
anytime before judgment, a Court in which 
a suit has been instituted doubts whether 
the suit is cognizable by a Court of 
Small Causes or i9 not so cognizaole, it 
may submit the record to the High Court 
with a statement of its reasons for the 
doubt as to the nature of the suit. Th* 
Munsif had held, in a carefully written 
judgment, that the suit was cognizable, 
not by his Court, but by the Court of 
Small Causes. If the Judge of the Court 
of Small Causes was of a different 
opinion, he might reasonably have entertained 
a doubt as to the forum where the suit 
should be instituted and thus referred the 
matter to this Court for decision. On the 
other hand, if the Small Cause Court 
Judge was so confident of the correctness 
of his view as to entertain no doubt what¬ 
soever in the matter within the meaning 
of rule b (I), he might, at any rate, have 
sent the record to the District Judge 
with a request that action might be taken 
by him under rule 7. The lamentable 
result of the course adopted by the Small 
Cause Court Judge has been that the 
plaintiff has been driven from Court to 
Court and has not been able yet to ob¬ 
tain trial of his suit on the merits, while 
his summary order leaves us even now 
entirely in the dark as to the grounds for 
his view of the scope and nature of the 

suit. 

As regards the nature of the suit, we 
are clearly of opinion that the view taken 
by the Munsif is correct. The suit, as 
already stated, is for recovery of money 
and is, prima facie , cognizable by a Court 
of Small Causes. Reliance, however, ap¬ 
pears to have been placed before the 
Munsif on clause 31 of the Second Schedule 
to the Provincial Small Cause Courts Act, 
which excludes from the jurisdiction of 
Small Cause Courts a suit for accounts. In 
our opinion, the present suit cannot be 
properly described as a suit for accounts. 
A suit for the recovery of a specific sum- 
of money does not assume the character of 



a *uit for acoouuts, merely because in the 
determination of the question in contro¬ 
versy accounts may have to be examined. 
This has been pointed out in a long series 
of decisions, amongst others in Hantraj v. 
Raini (1), Koninru Rung a lteddiv. Subbiah 
Se'ty (2), Sankara Reddy v. Errarna Reddi 

(3) , Kailas Chandra v. Kiranenda Ghosh 

(4) , Marat i v. Balaji (5), Radar Rowther 
v. Yencatachellapathy Chetty (6), Indar Mai 
v. Baldeo Das (7) and Malaya Pillai Nad an v. 
Venganan Chetty (8). There cannot in 
essence be a suit for accounts by the 
plaintiff against the defendant, unless the 
defendant is under a liability to render 
accounts to the plaintiff. This was re¬ 
cognized in the cases of Chidrie Xristappa 
v. Siddamsetti Yamanappa (9), Varada- 
rajulu Chettiar v. Pattra Sar ay an as ivamy Chetty 
(10) and Krishnaswami Aiyaugar v. Poovarma 
Xadar ( P. In the present case, there 
is no allegation that the defendant is 
under a liability to the plaintiff to render 
accounts in the well-known technical sense 
of the term. We are accordingly of 
opinion that this is not a suit for accounts 
and is cognizable by a Court of Small 
Causes. 

The result is that this Rule is made 
absolute, the order of the Small Cause 
Court Judge, dated the 23rd April 1915, 
is set aside and the oase is remitted to 
him in order that he may take cognizanoe 
of it and try it on the merits. The 
plaint which has been filed in this Court 
will be received here and transmitted to 
the Small Cause Court Judge. As the 
application has not been contested by the 
defendant, there will be no order for 

costs. 

Rule made absolute . 


(1) 27 A. 200; A. W. N. (1904) 227. ' 

(2) 28 M. 394. 

( 3 ) 41ml. Cas. 618; 19 M. L. J. 113. 

(4) 10 Ind Cas. 8S3; 24 C. L. J. 187. 

(5) 14 Ind. Cas. 786; 8 N. L. It. 36. 

(6) 14 Ind. Cas. 573. 

(7) 23 Ind. Cas. 424; 12 A. L. J. 230. 

(8) 24 Ind. Cas. 764; 1 L. W. 180. 

(9) 13 Ind. Cas. 159; 11 M. L. T. 13; (1912) 

VV. N. 36. 

^ 10 20 Ind. Cas. 5In; 21 M. L. J. 693; 14 M. L. 
46; (1913) M. W. N. 879. 

^11) 28 Ind. Cas. 965. 
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Second Civil Appeal No. 1363 of 1915. 

February 14, 1917. 

Present :—Mr. Justice Shah Din. 
Musammat ME HR BIBI — Plaintiff — 

Appellant 
versu s 

CHAN AN DIN and others—Defendants— 

Respondents. 

Muhammadan Laic—Guardian of lunatic—Mother — 
Sale of lunatic's property by dc facto guardian —Widow, 
right of, to set aside sa : e — Limitation, commencement oj 
—Cause oj action, accrual of. 

Under the Muhammadan Law the mother of a 
lunatic is not his legal guardian, i p 933, col. 1.] 

A sale of the property belonging to a Muhammadan 
lunatic made by his dc facto guardian is invalid, 
even if the sale is effected for paying off the 
lunatic’s ancestral or family debts or for other family 
purposes, [p. 933, c)l. 2.] 

Uttam Singh v. Bark at Ali , 19 Ind. Cas. 235; 15 P. 
R. 1913; 202 P. L. R 1913; Sajjad Ali v. Muhammad 
Zultikar Ali Khan , 33 Ind. Cas. 943; 83 P. R. 1916; 125 
P. W. R. 1916; Mata Din v. Ahmad Ali , 13 Ind. Cas. 
976; ?4 A. 213; 16 C. \V. N. 338; 11 M. L. T. 1-15; 
(1912) M. W. N. 183; 15 C. L. J. 270; 9 A. L. J. 2:5; 
14 Bom. L. R. 192; 15 0. C. 49; 23 M. L. J.6; 39 
I. A. 49 (P. C.); Uijdennan Kutii v. Sycd 

Ali , 15 Ind. Cas. 576; 37 M. 514; 12 M. L. 
T. 147; (1912) M. W. N. 889; 23 M. L. J. 241, relied 
upon. 

The cause of action for a suit by the widow of a 
lunatic for possession of her husband's property sold 
by his mother as his de facto guardian accrues, not 
on the date on which the sale of the property is 
made, but on the date of tlie husband’s death, [p. 
933, col. 2.] 

Second appeal from the decree of the 
District Judge. Lahore, dated the ?5th March 
1915. 

Messrs. Oertel and M. N. Mukerji , for the 
‘ Appellant. 

Messrs. Tirath Ram and Muhammad Hus¬ 
sain , for the Respondents. 

JUDGMENT.—The facts of this case are 
fully stated in the judgments of the lower 
Courts and it is unnecessary to repeat 
them here at length. The following 
pedigree-table will assist in understanding the 
case : — 


[l9l) 


SATAD BADAR DIN SHAH. 



Say ad Ahmad Shah= Sayad Budhe Shah 

Musammat Sakina Begam 
(widow) died 1909. 

I 


Kaim Ali Shah died in \90o—Musammat 
Melir Bibi (widow) plaintiff. 


l i i 

Musammat Melir S. Fa/.l Sayad Mehr 
Bibi (plaintiff*. Shah. Ali Shah. 


The plaintiff-appellant, Musammat Mehr 
Bibi, who is widow of Kaim Ali Sbab, a 
Shia Muhammadan of Mauza Bhogiwal in 
Tabsil Lahore, has brought the present 
suit for possession of a house which is 
alleged to have belonged to her late hus¬ 
band but which was sold by the latter’s 
mother, Musammat Sakina Begam, on the 
27th of October 19C0 to the father of 
respondents Nos. 1 and 3 for Rs. 180. Kaim 
Ali Shah was a lunatic when the sale in 
question wa9 made, and he died in 1905. 
Musammat Sakina Begam died in 1909, and 
the present suit was brought on the 2Sth 
of October 1912. The plaintiff alleges that 
Musammat Sakina Begam had no power to 
sell the house in dispute which was the 
property ol her husband, Kaim All Shah; that 
the sale was invalid so far as it affects 
her lights of inheritance; and that she is 
entitled to prstessicn thereof as against 
the defendants, v\ho are sons of the original 
vendee cr other wise claim under him. Both 
the Courts below have concurred in dis- 
missii g the suit cu the ground that the 
sale of the house in dispute having been 
nade by Mnsammot Sakina Begam, mother 
of Kaim Ali Shah, lunatic, in her capacity 
of his de facto guardian, was valid under 
the Muhammadan Law by which the de¬ 
ceased Kaim Ali Shah was governed, and 
that the plaintiff had no right to chal¬ 
lenge the validity of the salo. The Court 
of first instance has held that the sale 
was made for the benefit of the lunatic; 
hut the District Judge has not recorded 
any clear finding on this point. He has 
contented himself with the remark, which 
will he found in the latter part of his judg¬ 
ment, that there is no evidence to show that 
Muouinmat Sakina Regain was a bad cbai&cU 
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and it- also appears that there were two 
widows (i. e., Musammat Sakina Begam and 
the present appellant) and Kaim Ali Shah to 
be provided for.” This is clearly insufficient as 
a finding that the sale in dispute had been 
made for the benefit of the lunatic himself. 

In support of their concurrent decision 
the lower Courts have cited Ummi Begam 
v. Kesho Das (1), in which it was held that 
where the mother and wife of a lunatic 
Muhammadan, acting de facto as the guar¬ 
dians of the lunatic, had sold certain pro¬ 
perty belonging to the lunatic in order 
to discharge debts due by him, the tran¬ 
saction could not be impeached by the 
lunatic’s daughter, although the mother was 
not under the Muhammadan Law the legal 
guardian of the lunat.c. The Allahabad 
decision was based on a previous ruling 
of the same Court in Majidan v. Bam 
Narnin (2) and two rulings of the Calcutta 
High Court, Mofazzal Hosain v. Basid Sheikh 

(3) and Bam Char an Sanya1 v. AnukuJ Chandra 
Aeharya (4). The three last mentioned deci¬ 
sions are to the effect that where property 
belonging to a Muhammadan minor is sold 
by a person who, though not the legal 
guardian of the minor’s property under the 
Muhammadan Law, is his de Mo guardian 
and the sale is for the benefit of the 
minor, it cannot be impeached by the 
minor. The rule of law applicable to a 

case of this kind as laid down by our 
own Court is enunciated in two recent 
decisions of this Court, Cttam Singh v. 
Barkat Ali (5) and Sajjad Ali v. Muhammad 
Zulfikar Ali Khan (6), and an important 
pronouncement on the same subject . is 
contained in the decision of their Lordships 
of the Privy Council in Mata Din v. Ahmad 
AH (7), which has been recently refer¬ 
red to and fully discussed in ITyderman 


(1) 30 A. 462 at j>. 463; o A. L. J. 474; A. W. N. 
(1908) 220. 

(2) 24 A. 22; A. W. N. (1903) 183. 

(S> 34 0. 36; 4 0. L J. 485; 11 C. W. N. 71. 

(4) 34 C. 65; 4 C. L. J. 578; 11 C. W. N.16 J. 

(5) 19 I ml. 0as. 2?5; 15 1\ K. 1913; 202 1 . L. R. 

10 (6) 33 I ml. Cas. 943; 83 P. R. 1916; 125 P. W. K. 

19l (7| 13 Ind. Cas. 976; M A. 213; 16 C. W N. 338; U 

M. L. T. 145; .1912) M. W. X. 183; 15 C. L. J. 270; 9 
A. L. J- 215; 14 Bom. L. R. 192; 15 O. C. 49; 23 M. L. 

J, 6; 39 I. A. 49 (P, C.) ; 


Kutti v. Sped Ali (8). It is clear 

from the Privy Council decision and 

the decision of the Madras High Court just 
referred to that a sale of the property of 
a Muhammadan minor made by a de facto 
guardian of the minor, who is not his 
legal guardian under the Muhammadan Law, 
is invalid even in a case where it is made 
to pay off his ancestral or family debts 
or for other family purposes In the pre¬ 
sent case there is no clear finding by the 
District Judge that the sale of the house 
in dispute was made by the mother of the 
lunatic for his benefit; and after considering 
the evidence on the record, I have no 
hesitation in holding it not proved that the 
sale in question was made for any pur¬ 
pose which could in law be deemed to 
be beneficial to the minor. It is in 
evidence that the family of the lunatic 
owned property other than the house in 
dispute; and there is nothing to show that 
it was absolutely necessary to sell the 
house to provide maintenance for the 

lunatic Kaim Ali Shah. The maintenance 
of the two widows clearly was not a 
purpose for which the lunatio’s property 
could have been validly sold by his 
mother. 

I therefore, hold, following the princi¬ 
ple laid down in the Privy Counoil deci¬ 
sion cited above, that the sale of the 
house in dispute was invalid so far as the 
present plaintiff’s rights of inheritance are 
concerned. I may observe here in passing 
that the Courts below are wrong in holding 
that the plaintiff had brought her suit 
on the last day of limitation; her cause 
of action accrued, not on the date on 
which the sale of the house was made, but 
on the date of her husband’s death, whioh 
admittedly took place in the year 1903. 
The plaintiff’s suit was, therefore, instituted 
long before the period of limitation appli¬ 
cable to it would expire [Ummi Begam v. 
Kesho Das (1)]. 

There remains the question as to whether 
the plaintiff was entitled to the possession of 
the whole house, or only of the share to whioh 
she is entitled under the Muhammadan Law. 
On this point I am of opinion that the 
decision of the first Court is correct. The 

(8) 15 Ind. Cas. 576; 37 M. 514; 12 M. L. I. 14/; 
(1913) M. W. N. 889; 23 M. L. J. 2 U. 
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bouse in suit was sold by the mother of 
the lunatic in her capacity of his de facto 
guardian, and it was treated as belonging 
exclusively to the lunatic in which the 
mother had no share. Taking this view 
of the case, on the death of the lunatic 
the plaintiff as widow of the lunatic had 
a one-fourth share in it under the 
Muhammadan Law, which admittedly governs 
the case, and the three-fourths share 
devolved upon the lunatic’s mother, Mus- 
sammat Sakina Begam, and the two brothers 
of the plaintiff, Sayad Fazl Shah and Sayad 
Mehr Ali Shah. In the present suit the 
plaintiff cannot claim the share of her 
mother-in-law, Musammat Sakina Begam, in 
the house in dispute, for the simple reason 
that as Musammat Sakina Begam had made 
the sale of the 27th October 1900, it was 
binding upon her as regards her own share 
in the house as heir of Kaim Ali Shah. 
Next, so far as the shares of plaintiff’s 
brothers are concerned, it is not proved that 
those shares were conveyed to the plaintiff 
prior to the date of suit, and it is clear 
that the plaintiff could only sue in respect 
of her own share in the house and had no 
right to claim in this litigation the shares 
which had devolved upon her brothers. 

For the reasons given, I accept this appeal 
and setting aside the decree of the lower 
Appellate Court 1 give the plaintiff a 
decree for possession of one-fourth share in 
the house in suit. In the peculiar circum¬ 
stances of the case, I think that the parties 
should pay their own costs throughout and I 
order accordingly. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 507 of 1917. 

July 23, 1917. 

Present: —Justice Sir William Chitty, Kt., 
and Mr. Justice Beaohcroft. 

SHANU SHEIKH — Defendant— 

Petitioner 

versus 

DHANI SARKAR— Plaintiff— 
Opposite Party. 

Civil Procedure Code (Act V of 1908 ', s. 115 0. 

XXIII, r. 1—Order allowing withdrawal of suit 
in Appellate Court, legality of— Revision—High Court, 
power of interference of . 


[mi 

A suit-in which a number of issues were raised 
and tried by the Munsif at considerable length 
was dismissed on the ground that the plaintiff had 
no title and that his claim wa6 barred by limita¬ 
tion. On appeal, on an application made by the 
plaintiff-appellant for withdrawing the suit and 
the appeal with liberty to bring a fresh suit on 
the same cause of action, stating therein that 
“through the mistake of the writer who drew the 
plaint some important items were left out”, the 
Appellate Court permitted the plaintiff to with¬ 
draw the suit and the appeal with liberty to bring 
a fresh suit : 

Held, that there were no formal defects or sufficient 
cause within Order XXIII, rule 1, Code of Civil 
Procedure, for allowing the plaintiff to withdraw' 
both his appeal and the original suit and that, 
therefore, the order could be set aside by the 
High Court in revision under section 115, Civil 
Procedure Code, [p 935, col. 2.] 

The case was remanded to the Appellate Court 
to be taken up for re-hearing from the point at 
which it stood when the order allowing withdrawal 
of the suit was made. [p. 935, col. 2.] 

Rule against the order of the Court of the 
District Judge of Mymensingh in M. O. 
Appeal No. 757 of 1916. 

b ACT& of the case appear from the judg¬ 
ment. 

Babu Arnn Chandra Ghose , for the Peti¬ 
tioner.—The order of the Appellate Court 
allowing the opposite party to withdraw the 
suit and the appeal with liberty to file 
another suit on the same cause of action is 
without jurisdiction, for as a matter of fact 
there were no formal defects or any other 
sufficient cause justifying the order under 
Order XXIII, rule 1, Civil Procedure Code. 
When the first Court dismissed the suit on 
the merits the suit did not fail on any formal 
defect in the plaint. The allegation of the 
omission of certain material words in the 
plaint is vague, hence the order should not 
have been passed. 

Babu Suiayya Kumar Guha , for the Op¬ 
posite Party.—-When the suit oame up on 
appeal, it was found that certain important 
and necessary words which were essentially 
necessary to be alleged in the plaint were 
by the mistake of the writer omitted from the 
plaint; so the Appellate Court allowed the 
suit and the appeal to be withdrawn in order 
that a suit might be instituted after correct¬ 
ing those errors in the plaint, and the pro¬ 
visions of Order XXIII, rule 1, Civil 
Procedure Code, give such jurisdiction to the 
Appellate Court. Moreover I submit that 
the order made by the lower Appellate 
Court is one which cannot be dealt with in 
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revision under section 115, Civil Procedure 
Code, see Bansi Singh v. Kishun Lall Thakur 

( 1 ). 

Babu Arun Chandra Ghosh, in reply.— 
Bansi Singh v. Kishun Lall Thakur (i) 
is dietinguiahable from this case. There 
the suit was allowed to be withdrawn not by 
the Appellate Court but by the first Court 
and that even before the actual decision of 
the case. The High Court has ample juris¬ 
diction to interfere with an order of this 
nature. See Kliarda Company, Ltd. v. Lurgx 
Charan Chandra (2) and Mahulla Sardar v. 
Hemangini Lebi (3), Hira Lai Mitra v. Lday 
Chandra Ley (4), llriday Nath Tarai v. 
Akshay Lai (5). When a suit is dismissed 
on the merits by the primary Court the Ap¬ 
pellate Court cannot, in the absence of any 
sufficient cause, permit any withdrawal under 
Order XXIII, rule 1, Civil Procedure Code, 
and any order so passed can be in 
terfered with in revision by the High Court 
as an order made without jurisdiction. 

JUDGMENT. -This is a Rule take-out 
at the instance of the defendant calling 
upon the plaintiff opposite-party <o show 
cause why the order of the lower Appel¬ 
late Court permitting him to withdraw 
the appeal and the original suit with 
liberty to file a fresh suit on the same 
cause of action should not be set aside. 
The case was tried before the Munsif at 
considerable length. A number of issues 
were raised and the Munsif decided than 
the suit was barred by limitation and 
also held that the plaintiff had no title. 
When the case went up on appeal, the 
learned Subordinate Judge passed an order 
permitting the plaintiff-appellant to with¬ 
draw the appeal and the original suit. 
He said: “As there were some defects 
in the plaint, the plaintiff is permitted 
to bring a fresh suit on the same cau«e 
of action.” In his petition for leave to 
withdraw the plaintiff does not appear to 
have stated what the defects were. In 
his petition he said: “through the mistake 
of the writer who drew the plaint some 
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important items were left out. After 
correcting those errors it is necessary that 
a new plaint should be drawn and the 
case be conducted on a new line”. That 
clearly does not bring the matter within 
the provisions of Order XXIII, rule 1, 
Code of Civil Procedure. It has been 
objected on behalf of the opposite party 
that this Court has no jurisdiction to 
interfere ; and the case of Bansi Singh 
v. Kishun Lall Thakur (1) has been cited. 
The facts, however,' of that case were 
entirely different to the facts of the pre¬ 
sent case. There, although there had been 
some hearing in the first Court, the deci¬ 
sion had not been delivered. It was not 
a case of the suit being withdrawn in 
the lower Appellate Court. It may also 
be noted that, though Mr. Justice Coxe 
expressed a doubt as to whether this Court 
had jurisdiction to interfere, Mr. Justice 
Digambar Chatterjee did not accede to 
that but agreed in discharging the Rule 
on other grounds. There are a number 
of oases in this Court which show that 
we have jurisdiction and that that juris¬ 
diction has been exercised. We need only 
refer to Kharda Co., Ltd., v Durga 
Charan Chandra (2), Mahulla Sardar v. 
Hemangini Dehi (3), Hira Lai Mitra 
v. Vday Chandra Ley (4) and Hriday 
Nath Parai v. Akshay Lai (5). In all 
the^e cases the order of the lower Appel¬ 
late Court has been ’ dealt with by this 
Court. In this case we think that the 
order now under review should not have 
bean passed. There were no formal defeats 
or other sufficient cause for allowing the 
plaintiff to withdraw both his appeal and 
the original suit. The order is accordingly 
set aside and the case is remanded to the 
lower Appellate Court to be taken up from 
the point at whioh it stood when the order 
now complained of was made. The defend¬ 
ant is entitled to his oosts of this Rule. 
We assess the hearing-fee at one gold 

mohur. , 

Order set aside ; Case remanded. 


(1) 26 Ind. Cab. 203; 41 C. 632. 

(2) 5 Ind. Cas. 187; 11 C. L. J 45- 

(3) 6 Ind. Cas. 629; 11 C. L. J. 512. 

(4) 14 Ind. Cas. 33; 16 C. L. J. 103; 16 C. W. 

(5) 39 Ind. Cas. 963; 25 C. L. J. 454. 
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CALCUTTA HIGH COURT. 

Rule Nisi No. 377 of 1917. 

July IS, 1917. 

Present: —Mr. Justice Fletcher aud 
Mr. Justice Newbould. 

HELALUDD1 MOLLA alias ELAI MOLLA 

—Defendant—Petitioner 

versus 

ABDUL GAFUR— Plaintiff— 
Opposite Party. 

Pruiincial Smalt Cause Courts Act (IX of 18b7 ),Sch. 
II, AC. 35 (ii)— Provincial Small Cause Courts 
(Amendment) Act (VI of 1914 )—Suit Jor damages for 
cutting and talcing away trees, whether cognizable bg 
Small Cause Court. 

X suit for recovery of damages for trees alleged 
to have been forcibly cut and taken away by the 
defendant is excluded from the cognizance of a 
Small Cause Court, [p. 937, col. 1.] 

Rule against the order of the Munsif, 
second Court, Bagerhat, exercising the powers 
of a Court of Small Causes, in Small Cause 
Court Suit No. 670 of 1916. 

FACTS material to the report will appear 
from the following petition:— 

‘ In the matter of an application under sec¬ 
tion 115, Civil Procedure Code, and section 25, 
Provincial Small Cause Courts Act, against 
the ex parte decree passed on 2nd February 
1917 in Small Cause Court Suit No. 670 
of 1916 by the second Munsif, Bagerhat. 

And in the matter of Helaluddi Molla alias 
Elai Molla Defendant-Petitioner versus Abdul 
Gafur, Plaintiff Opposite Party. 

To 

The Hon’ble Sir Lancelot Sanderson, Kt., 
Chief Justice, and his companion Justices of 
the said Hon’ble Court. 

The humble petition of the abovenamed 
petitioner 

Most respectfully sheweth; 

1. That the above mentioned suit was 
filed on 4th December j 916 by the plaintiff 
above named against your petitioner for 
recovery of Rs. 65 as damages for trees 
alleged to have been forcibly cut and taken 
away by your petitioner. 

2. That your petitioner entered appearance 
on 1 2ih January i 917 and filed his defence on 
15th January 19*7. 

3. That the principal contentions of the 
defendant were that suit of the present 
nature was not cognizable by a Court of 
Small Causes, that the plaintiff had no title to 

or possession in the land and the suit was 
instituted by way of a test case with the 


fraudulent motive of establishing a false title 
at the instigation of his father with whom 
the petitioner and bis co sharers had a long 
standing dispute. 

4. That on 19th January 1917 upon your 
petitioner’s application the Court ordered the 
issue of summons on his witnesses on the 
condition that the money should be deposited 
within a day, failing which the application 
would stand dismissed and on the same date 
upon the plaintiff’s prayer the case was 
adjourned for hearing to 2nd February 1917. 

5. That on 2nd February 1917, the afore¬ 
said date of hearing, your petitioner filed an 
app ication that the returns of the 
service of summons on his witnesses who 
were absent not having been filed in Court, 
he was unable to take further steps to 
secure their attendance and that as such 
adjournment of fifteen days might be granted 
to him for taking the necessary steps. 

6. That the learned Judge rejected the 
said application and called upon the plaintiff 
to prove his case and on hearing his 
witnesses decreed the suit in part for Rs. 4C 
wi th Rs. 10-3-0 costs fx parte against your 
petitioner on the same date, 2nd February 
1917. 

7. Your petitioner being aggrieved by the 
aforesaid decree begs leave to move your 
Lordships against the same on the following 
amongst other 

GROUN DS.—1. For that the Court of Small 
Causes had no jurisdiction to try the present 
suit under the provisions of the Provincial 
Small Cause Courts Amendment Act YI of 
1914. 

####*## 

Your petitioner, therefore, prays that your 
Lordships may he pleased to issue a Rule on 
the opposite party to show cause as to why the 
ex parte decree should not be set aside and 
the suit dismissed or re heard and on hearing 
any cause shown make the Rule absolute or 
pass such other orders as to your Lordships 
may seem fit and proper.” 

B;ibu Prakash Chandra Majumdar , for the 
Petitioner. 

JUDGMENT.— This Rule must be made 
absolute. It is quite clear from the cause of 
action as given in the proceedings of the Court 
that the suit is of a nature mentioned in 
Article 35 (ii) of Schedule II of the Provin¬ 
cial Small Cause Courts A^t. A suit of that 
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nature 19 excluded from the cognizance of 
the Small Cause Court. The Rule must, there¬ 
fore, be made absolute. We make no order 
as to costs, as the opposite party has not 
entered appearance. 

Rule made absolute. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 215 ok 1 9 1 G. 

March 28, 1017. 

Present: —Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 
ARUNACHELLAM CHETTY— Plaintiff 

—Appellant 
versus 

SABAI’ATHY CHETTY— Defendant — 

Respondent. 

Civil Procedure Code (Act V of 190'), 9, 20— 

Jurisdiction of inferior Court In set aside decree oj 
superior Court-Fraud-Compromise, suit to set unite. 

An inferior Court lias jurisdiction to set aside the 
decree of a superior Court obtained by fraud, 
provided it is otherwise competent to try the suit. 

fp. 938, col. 2; p. M', col. 2.] 

It matters not whether the impeached judgment 
has been pronounced by an inferior T nbiinal or by 

the highest Court of Judicature in the realm: m all 

cases it is competent for every Court, who. her superior 
or inferior, to treat as a nullity any judgment which 
can be clearly shown to have been obtained by 
manifest fraud, [p. 938, col. 1., ... 

Appeal, under clause 15 of the Letters 

Patent, against the judgment of Mr. 
Justice Napier, in Civil Revision Petition 
No. 951 of 1916, praying the High Court 
to revise the order of the District Court, 
Coimbatore, in Civil Miscellaneous Applica¬ 
tion No 6 of 1916, preferred against the order 
of the Distriot Munsif, Tiruppnr, in Original 

Suit No. 1631 of 1915. 

Mr. N. A. Krishna Aiftar, for the Appel- 

lant. . o 

Mr. T. Narasimha Aiyangar, for the re¬ 
spondent. 

JUDGMENT. 

Spencer, J. — The quest on that has been 
argued in this Letters Patent Appeal is 
whether it is competent to a Court of in¬ 
ferior jurisdiction to entertain a suit 
to declare a compromise decree obtain¬ 
ed in a Court of superior jurisdiction to be 
not binding on the plaintiff as baying been 


obtained by fraud. The plaintiff asked in 
his plaint not only for a declaration that 
the decree in Original Suit No. 20 of 1914 
on the file of the District Court of 
Coimbatore was not binding on him, 
but also that it should be set aside and 
that the said suit should be re-tried and 
decided on the evidence. The District 
Munsif, to whom the plaint was presented, 
held that he had no jurisdiction to go into 
the question whether the former decree 
was obtained by fraud and that only an 
Appellate Court or a Court transferring a 
suit from one Court to another would have 
the power to direct a re-trial. The Distriot 
Judge, who heard an appeal from the 
District Munsif*8 decision, was of opinion 
that a Court of inferior jurisdiction could 
not either set aside or order a re-hearing 
of a suit tried by a Court of superior 
jui isdiction. 

The learned Judge of this Court, who 
disposed of the petition to revise the District 
Judge's (rder, gave as his reason for 
refusing to interfere in the matter that the 
«>uit as originally instituted was not within 
the pecuniary jurisdiction of the District 
Munsif, although the amount involved in the 

compromise decree was. 

There seems to have been a considei able 
misapprehension as to the course that the 
Court trjing the question of fraud would 
1 ave to follow if it decided in the plaintiff’s 
favour. As observed in Davulmu Vijaya 
Ramayya v. Caxuh.ru Venkatasubba liao 
(1) it would be sufficient fc r the Court to 
declare that the previous decree was of no 
effect so far as he v.as concerned. Their 
Lordships remarked in that case 11 at the 
trial of the suit, which had been impro¬ 
perly compromised, after a declaration to 
that effect, would no doubt proceed if a 
proper application were made to the proper 
Court. They refused in second appeal to 
male any order as to that. So here, the 
fact that the plaintiff asked for two reliefs 
which could not in the nature of things 
he granted, was no reason for not deciding 
whether he was entitled to the declaration 
which he demanded, if he proved that the 
compromise was fraudulent. 



(1) 32 Ind. Ca» 
465, 


. 88); 89 M. 853 at p. 87 « q ; 30jM, 
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Nex 1- , as regards the powers of the 
District Munsif to try a suit brought 
for a declaration that a decree obtained 
in the District Court was obtained by 
fraud, section 9 of the Civil Procedure 
Code runs thus: ‘‘The Courts shall (subject 
to the provisions herein contained) have 
jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance 
is either expressly or impliedly barred.” 
The respondent has not shown that there 
is any express or implied bar to such a 
suit as this. Under section 5b, clause ( b ) 
of the Specific Relief Act, i Court has n ) 
power to stay proceedings in a Court not 
subordinate to it; but no such limit is 
placed by section 42 on a Court, that has 
otherwise jurisdiction over the suit, making 
a declaration as to a plaintiff’s title to a 
legal right and granting a permanent in¬ 
junction against the decree-holder executing 
his fraudulent decree against the plaintiff. 

If it were only the Court which possess¬ 
ed the jurisdiction to try the suit in 
which the fraud was committed that could 
entertain a question whether a decree so 
obtained was vitiated by fraud, there would 
be no relief by suit under Article 95 of 
the Limitation Act for parties aggrieved by 
fraud perpetrated in the trial of Small Cause 
suits, or of rent suits in Revenue Courts, or in 
appeals to the Privy Council, however 
gross the fraud. In Nistarini Dassi v. Nando 
Lall Bose (2), Stanley, J., quoting from 
Shedden v. Patrick (3) observed: “It 
matters not whether the impeached judgment 
has been pionounced by an inferior Tribunal 
or by the highest Court of Judicature in 
the realm; in all cases alike it is competent 
for every Court, whether superior or inferior, 
to treat as a nullity any judgment which 
can be clearly shown to have been obtained 
by manifest fraud". His judgment was 
upheld in appeal by a Bench of three 
Judges in Nistarini Dassi v. Nun do ha 1 
Bose (4) (see observations of Maclean, C. J., 
at pages 381-2) and confirmed by the Privy 
Council in Benode Behary Bose v. Nistarini 
Dassi (5). 


( 2 ) 26 C. 891; 3 C. W. N. 670; 13 Ind. Dec. (n. s.) 

1171. 

( 3 ) (1854) 1 Macq. ILL C. 535 at p. 60,; 149 R.K. 55. 

(4) 30 C. 3fiP; 7 C. W. N. 353. 

(5) 33 0 ISO; 15 M. L. ,T. 331; 7 Rom. L. R. 8S7 ; 
32 J. A. 193; a (’. L..1. 189; 9 C. W. N. 961 (P. C >. 


In Banke Behari Lalv. Pokhe Ram(Q) and 
Jawahir v. Neki Ram (7) it was held that 
a Subordinate Judge *and District Mnnsif 
could try suits to declare that decrees pass¬ 
ed by the Calcutta High Court and by 
another Court in Bengal respectively were 
vcid as against the plaintiff, when the cause 
of aotion arose within the jurisdiction of 
the former Courts owing to execution pro¬ 
ceedings having been taken in that locality. 

As regards pecuniary jurisdiction, the 
compromise decree was for Rs. 1,700 and 
interest, and that is, therefore, the extent 
to which the interests of the plaintiff in 
this suit have suffered, it is not suggest¬ 
ed that there has been any under-valua¬ 
tion. The property is situated and the 
defendant resides within the jurisdiction of 
the Tiruppur District Munsif’s Court. 
Under section 12 of the Civil Courts Act, 
the Tiruppur District Munsif’s Court is 
the proper Court to try the suit, unless it 
is shown to be otherwise exempted from 
his cognizance’. I am not aware of any 
provision of law which has the effeot 
of exempting from the jurisdiction of a 
Court, otherwise competent to try them, 
suits brought to avoid decrees obtained in 
suits when the original plaintiff claimed in 
his plaint more than he got by the final 
decree. 

I consider, therefore, that this appeal 
should be allowed and that the District 
Munsif of Tiruppur should be directed to 

restore Original Suit No. 1631 of 1915 to 
his file and dispose of it according to law. 
Costs throughout to abide and follow the 
result. 

Srinivasa Aiyangar, J.—I agree. The 
question in this appeal is whether one Court 
has jurisdiction to entertain a suit to set aside 
the decree of another Court, in this case a 
superior Court, on the ground of fraud. The 
present suit wa9 filed in the Munsif’s Court, 
Tiruppur, to set aside a mortgage decree passed 
by consent by the District Court, Coimbatore, 
for a sum of Rs. 1,700 in favour of the 
defendant against the plaintiff in a previous 
suit in that Court by the former against 
the latter to recover a sum of money 


(6* 25 A. 48: A. W. N. (1902) 179. 

(7.) 28 1ml. ( as. 502; 37 A. 189; 13 A. L. J. 190. 
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which was beyond the pecuniary jurisdiction 
of the Munsif. The lands charged are 
wholly within the local limits and the valuB 
of the relief sought is within the pecuniary 
limits of the jurisdiction of the Munsif. The 
plaintiff’s claim is to relieve himself from 
the liability to pay Rs. 1,7G0 under the 
previous decree and to get rid of the 
charge on his lands for the same amount. 
The defendant also lives within the jurisdic¬ 
tion of the Munsif. 

It is now quite settled that the more 
appropriate mode of setting aside a consent 
decree for fraud is by a separate action 
instituted for that purpose where charges 
of fraud can ba fully investigate 1. rather 
than by a motion in the cause in the nature 
of a review; but such a suit is not, 1 think, 
the same as an action of review or the 
old bill of review, Golub Koer v. Badshah 
Bahadur (S). Legislative recognition of this 
mode of procedure is afforded by Article 95 
of the Limitation Act. A suit instituted 
for that purpose is an ordinary civil suit 
and the jurisdiction of the Court to entertain 
such a suit must depend on the provisions 
of the Civil Courts Act and the Code of 
Civil Procedure. It was not said that suits 
to set aside decrees were exempted from 
the cognizance of Munsifs and under section 
12 of the Civil Courts Act, therefore, 

Munsifs have jurisdiction to try suits of 
this class. If the suit is considered to be 
one for the determination of a right to or 
interest in immoveable property, the District 
Munsifs Court, Tiruppur, was the proper 
Court to try it (section lb of the Code); 
otherwise the same Court will have juris¬ 
diction to try it as the defendant actually 
and voluntarily resides within the local limits 
of its jurisdiction (section 20 of the C ale). 
If, for instance, the plaintiff in the present 
suit had executed a mortgage-deed in favour 
of the defendant for Its. 1,700 and interest 
on the security of the property charged 
by the decree in satisfaction of his claim 
in the previous suit and if that suit had 
been withdrawn or dismissed as adjusted 
without there being a decree and if the 
present suit was to set aside the mortgage 
on the ground of fraud, there can scarcely 
be any doubt that the District Munsif of 
Tiruppur would have jurisdiction to entertain 

it. For the purpose of determining the 
(8) 2 Ind. Cas. 129; 10 C. L. J. 120; 13 C. W. N. 

1197. 


Court in which the suit should be filed, T 
do not see any difference between the two 
suits. The District Judge may also have 
concurrent jurisdiction, but the suit must he 
instituted in the District Munsifs Court 
as that is the Court of the lowest grade 
competent to try it. That is how the 
matter stands on the construction of the 
relevant portions of the Statutes which 
prescribe or limit the jurisdiction of Courts. 

A certain amount of confusion has, how 
ever, arisen, by not keeping quite distinct 
the question of the appropriate relief or 
reliefs which a Court can grant in a suit 
to set aside a decree or the consequences 
which follow the setting aside of a decree, 
from the question of competency of the 
Court to try the suit. In this very suit 
the plaintiff, after praying that the consent 
decree should be set aside, further prayed 
that the Court should direct the previous 
suit in the District Court to be re-tried 
and decided on the evidence; this latter 
relief he was not entitled to in the suit 
and the District Munsif was not competent 
to grant it. If the plaintiff succeeds in 
the suit, and gets the consent decree .-et 
aside, any application in the previous suit 
either to revive it or proceed with it can 
only be made to the Court in which that 
suit was pending and it is only that Court 
that can make any order in respect of that 
suit; but that in no way affects the juris¬ 
diction of the Munsif to try the suit to 
set aside the decree. What exactly are the 
forms of relief which a Court can grant 
when a party establishes his right to set 
aside a decree for fraud need not be con¬ 
sidered or specified now, as they may con¬ 
ceivably depend on the nature of the decree 
sought to be set aside and "ther circumstances 
of the case. Ordinarily a declaration that the 
decree is not binding on the plaintiff and an 
injunction restraining the other party from 
executing it, would be sufficient and proper. 

The learned District Judge, in his judg¬ 
ment in appeal in this case, draws a dis¬ 
tinction between the .jurisdiction of the 
Court to treat a decree obtained by fraud 
as a nullity when the impeachment of the 
decree arises incidentally or- is only one of 
the reliefs prayed, and the jurisdiction of 
the Court where the impeachment of the 
decree is the sole object of the suit. It is 
quite possible that a Court which has juris* 



lADLAfl OASJiS 


[1917 


940 

ARUN^CHELL&M CBETTY t\ SABAPaTHY CHE1TY. 

diction over a cause, may have jurisdiction 
to decide on the validity of a decree, though 
if the suit was wholly to set aside that 
decree it may have no jurisdiction on the 
ground that no part of the cause of action 
arose within its local limits or the defend¬ 
ant did not reside there. That difference 
arises, not out of any distinction between 
a diiect and collateral impeachment of the 
decree, not out of any difference in the 
nature of the suits, but arises solely out 
of the difference in the place of suing as 
determined ly tlie provisions <f the Code 
rr any other law determining the venue. 1 
do not understand how a Court which is 
not competent to ad.judicite directly on the 
validity or the invalidity <f a decree can 
do so indirectly. If a decree obtained by 
fraud is a nullity and is wholly void (which 
I think it is not in spite of some expres¬ 
sions to the contrary in the reported judg. 
mentsl, the Court may ignore it; hut if it 
is binding till set aside, the fact that it 
is impeached in a suit in which other 
substantial reliefs are asked which depend 
or are consequential on the setting aside of 
the decree cannot confer a jurisdiction 
which otherwise the Court did not possess. 
The recent decisions of the Calcutta and 
Allahabad Hieh Courts, sme of which were 
confirmed by the Pi ivy Council, support the 
view taken above. In an early ca9e in Cal¬ 
cutta, Pontifex, J., in connection with an 
application to take the plaint off the file on 
the ground that leave to sue was not obtained, 
is reported to have said that where the 
principal part of the prayer of the suit 
was to set aside a consent decree of the 
High Court in a previous suit, that Court 
and that Court alone had jurisdiction.” 
Bibee Soloman v. Abdml Aziz (9). In that 
case the whole cause of action appears to 
have arisen within the local limits cf the 
original jurisdiction of the High Court as 
the fraud which gave rise to the action was 
committed v ithin the local limits. The 

suit itself appears to be one in which 
substantial relief for the recovery of 

property appears to have been claimed 
and the previous decree which limited 
the right of the plaintiff was sought to be 
set aside as a preliminary to obtain such 


relief. If that be so, the later decision of 
the same Court on the Original Side in 
Nistarini Dasri v. Nundo Loll Pose ( 2 , which 
was confirmed in appeal, which again was 
confirmed by the Privy Council, is conclusive 
authority for the position that a Court which 
has jurisdiction over the cause has 
jurisdiction to set aside the decree of another 
Court on the ground of fraud as an auxiliary 
to the granting of the other reliefs [ Nisti- 
rini Dasn v. Nundo Loll Bose (2), Nifti- 
rim Dassi v. Nundo Lai Bose (4), Benode 
Behary Bo<se v. Ni>l irini Dam (5)]. I 
would draw particular attention to the judg¬ 
ment of Chief Justice Maclean in appeal at 
pages 360 and 3S1 of 4 Calcutta Law Reports, 
where the question of jurisdiction of ore 
Court to set aside the decree of another 
Court for fraud is discussed with reference 
to the Indian Statutes. In Kedar Nath 
Milker ee v, I rosonno Kumar Chat ter eje (10J 
the 9uit was to set aside on the ground of 
fraud a decree of a Small Cause Court at 
Krishnagar and sile of immoveable proper¬ 
ties in execution of that decree on transfer 
by a Munsif’s Court. The plaintiff also 
olaimed ti recover possession of the property 
sold in execution and instituted the suit in 
the Munsif’s Court. On objection taken, the 
jurisdiction of the Mnnsif to entertain the 
suit was sustained but the learned Judges 
were disposed to hold that if the action 
was brought simply to set aside the decree, 
the suit shoul 1 hive been instituted in 
the Krishnagar Civil Court. It is important 
to note that the learned Judges say that 
the suit to set aside the decree of the 
Small Cause Court would not lie in that 
Court , but would have to he brought in the 
ordinary Civil Court, and it may be that the 
Krishnagar Civil Court was t^e only Court 
which could take cognizinca of a suit under 
the Code of Civil Procedure, if it was simply 
to set aside the decree. 

The precise question now raised came 
up for decision in Sarthakram Maiti v. 
Nundo Tin in Maiti (11) and the Calcutta 
High Court decided that a Munsif’s Court 
had jurisdiction to declare that a decree 
obtained by fraud in a Subordinate Court 
was not binding on the plaintiff and to 


(9) 4 C. L. 1?, 366, 


(10) 6 C. W. N 559. 
(ID 11 C. W. N. 579. 
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grant an injunction restraining the 
defendant from executing the decree. There 
also the decree in the previous suit was for 
a sum which was within the pecuniary 
jurisdiction of the Munsif, though apparently 
the claim was for an amount above it. 
In this judgment the learned Judges appear 
to draw a distinction between setting aside 
a decree’ and declaring it to be a nullity; 
but what exactly is the difference is not 
explained. No doubt one Court has no 
control over the reords of another Court, 
and one Court setting aside the decree of 
another Court on the ground of fraud in 
an action brought for that purpose does 
not do so in the seme in which a judgment 
is vacated in appeal or on review. The 
consequences are, or rray be, different; 
further in the latter case directions may be 
given as to revivor, new trial or continuance 
of the proceedings and the Court may 
even enter a fresh judgment in the old 
suit. Again there may be matters over 
which particular Courts have exclusive 
jurisdiction a«, for instance, Probate Courts. 
If an order or decree is passed by such 
Courts in matters within their exclusive 
jurisdiction, such order or decree cannot be 
set aside by another Court, though the 
latter Court may be able to make a declara¬ 
tion that a party was guilty of fr.iud in 
obtaining that order. See PrieUman v. Thomas 
(12), in appeal Priest man v. Thomas (Id). In 
Ban ion (Earl) v. Bechtr (14) Lord Brougham 
said: “it is undeniably true that the Court of 
Chancery has no right to review a decree 
of the Court of Exchequer; that nothing but 
a Court of Appeal can give redress if such 
decree is erroneous, is clear, and indeed no¬ 
thing can be more true than such a proposi¬ 
tion; but it is equally true, that if the decree 
has bean obtained by fraud it shall avail 
nothing for or against the parties affected 
by it, to the prosecution of a claim, or to 
the defence of a right.” How far such a dis¬ 
tinction applies to Courts exercising the 
same or similar jurisdiction as the ordinary 
Civil Courts in British India may be a ques¬ 
tion. if, however, that was thediatinotion made 


by the learned Judges in Barthakram Maiti v. 
A 7 undo Ravi Maiti (11), as probably it was, 
that does not affect the present question. 
In a later case in the same Court, Abdul 
Roque v. Abdul Hafiz (15), the suit was 
instituted in a Munsif’s Court to set aside 
a decree of the Presidency Small Cause 
Court. The jurisdiction of the Munsif was 
upheld and the learned Judges pointed out 
that where a decree is set aside on the 
ground of fraud, an injunction restraining 
execution is necessarily consequential thereon, 
even where no other relief is sought, and 
that such a decree is more than a mere 
declaratory decree. They followed their pre¬ 
vious decision in Sarthakram Alaiti v. Sundo 
Ram Maiti (ll) and also another decision, 
Fran Nath R>>ij v. Mohesh Chandra Moitra 
(16), which was confirmed by the Privy 
Council, liadha Raman Shaha v. Prn Nath 
Roy (17) and Khagendn Nath Mahata v. 
Prau Nath Roy (ic). In these cases the 
main question in dispute was whether a 
party who had applied to the Court which 
passed U e decree, under sections 108 and 311 
of the old Code, to set aside an ex ports 
decree and a sale in execution of it, can 
sue to set them aside on the ground of 
fraud in a fresh suit. Their Lordships in 
the Privy < ouncil confirming the judgment 
of the High Court held that he can; but 
these cases are important for the present 
purpose for two reasons. In the first place, 
though relief by way of recovery of posses¬ 
sion of immoveable property sold in 
execution of the fraudulent decree was 
asked, their Lordships do not appear to 
think that this made any difference, for 
they describe the suit as one “for setting 
aside a decree and auction-sale on finding” 
them to be illegal, fraudulent and collusive; 
in the next place, though the previous 
decree was passed and the auction held by 
the Munsif, and the suit to set them aside 
was instituted in a different Court, the 
Court of the Subordinate Judge. These 
two decisions of the Privy Council appear 
to me to conclude the question in the present 
appeal. 


(12) (]sS4) o i». I). 70, 03 L J. l\ ta. 

(13) (1884) 0 l\ D. 210; 53 L. J. I*. 100, 61 L. T. 
813; 82 NY. K. 842. 

(U) (18)5) 3 Cl. Sr Fin. 47J at y. 510; 0 Bligli 

(N.fc ) * 4 -, 0 b. U. 1317. 


(15) 5 Irnl.lV. 048; 14 C. W. N. GOO; 11 C. L. J. 
030. 

(10) 24 C. 540; 12 hid. Dec. (\ >.) '.032. 

(17) 28 C. 47'; 0 C. W. X. 757. 

1 IS) 20 I. A. 00; 20 C. 300; G C. NV. N. 173; 1 JJuiij. 
L. OuJ, 0 udi-. i\ C. J, 26b (T. L ). 
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The latest case in Allahabad is Jawahir v. 
ATAT i7<m (7). There a suit was instituted 
in the Munsif’s Court, Fatehabad (Agra.), 
to . c et aside a decree of a Court in Sil- 
guri in Bengal. The learned Judges held 
that the Munsif had jurisdiction. They 
based their judgment on the ground that 
a portion of the cause of action at least 
arose within the jurisdiction of the Fatehabad 
Munsif, as the fraudulent decree -was sought 
to be executed by attaching properties situate 
within his local jurisdiction and they 
followed an earlier case in the same Court, 
where it was held that it was competent 
for the Cawnpore Court to set aside a 
decree of the Calcutta High Court, in 
Banke Behari Lai v. Pokhe Rani (b). The 
decision in Banke Behari Lai v. Pokhe Ram (6) 
was followed in this Court in Arunachellam 
Chettiar v. Velappa Tambiran (19) by the 
Chief Justice and Hannay, J. 

There was a reference made to section 5o 
of the Specific Relief Act, but that section 
has no application to the present case, for 
the Court is not asked to stay any proceed¬ 
ings in a superior Court. 

The respondent broadly contended that 
there was some principle of law which 
obliged a party, desirous of setting aside a 
decree obtained by fraud, to seek relief in 
the Court which passed the decree; but 
except the dictum of Pontifex, J., he did 
not refer to any other authority. If that 
contention is correct, a Court of Appeal 
which has no original jurisdiction and a 
Small Cause Court or a Revenue Court 
which has only a limited jurisdiction can¬ 
not entertain an original suit to set aside 
its decree, and no other Court can. This, 
however, does not appear to be the law. 
In Flower v. Lloyd (20) the Court of Appeal in 
England held that that Court had no original 
jurisdiction to hear an application to set 
aside their decree passed in appeal on the 
ground of fraud, but that a fresh action 
should be brought in a Court having original 
jurisdiction to set aside the decree. In the 
same case Baggallay, L. J., no doubt said 
that under the old practice when a decree 
had been obtained by fraud a bill was 
tiled in the Original Court in which the suit 

(19) 28 Ind. Cas. 337; 28 M. L. J. 410; 18 M. L. T. 

5 . 

(20) (1877) 6 Ch. D. 297; 46 L. J. Ch. 838; 37 L. T. 
419; 25 W. R. 793. 


had been brought for the purpose of set¬ 
ting the decree aside and the same may be 
done even after the Judicature Acts came 
into force. I doubt, however, whether the 
Lord Justice was thinking of Courts of 
different grades exercising similar jurisdic¬ 
tion. I, therefore, think that the District 
Munsif of Tiruppur had jurisdiction to enter¬ 
tain the suit, though he had no power to 
grant the second prayer of the plaint which, 
however, did not affect the jurisdiction of 
the Court, it may be mentioned that the 
plaintiff agreed to withdraw this prayer in 
the first Court. ' s 


V.li.P. 


Appeal allowed ; 
Case sent back. 


LOWER BURMA CHIEF COURT. 

Civil Revision Ncs. 151 and 152 of 1916. 

June 14, 1917. 

Present: — Mr. Justice Maung Kin. 

MA KYI— Applicant 

versus 

MAUNG PAN U and another — 

Respondents. 

Civil Procedure Code (Act V of 1908), ss. 115, 105— 
Interlocutory order in appealable case — Revision j 
whether lies—High Court , power of interference of . -i 

Flic Chief Court has no power to interfere ill 
revision under section 115 of the Civil Procedure 
Code with an interlocutory order passed by a lower 
Court in an appealable case; but under section 105 of 
the Code, tlie order can be made a ground of objection 
in the subsequent appeal against the decree. [p. 943, 
col. 1; p. 944, col. 2.J 

Case-law on the subject reviewed. 

Mr. Ba Tin , for the Applicant. 

Mr. Villa, for the Respondents. 

JUDGMENT. 

In No. 151 of 1916. 

The subject-matter of the suit out of which 
this application for revision arises is the 
estate of U Po Oh and Ma Za Yu. 

The respondent, Maung Pan U, applied for 
Letters of Administration on the ground that 
he was the adopted son of the deceased 
but for reasons, which it is not necessary 
to state here, his application was dismissed 
and one Maung Aung Gyaw, a stranger to 
the deceased, was appointed administrator. 
Aung Gyaw died before having fully ad¬ 
ministered the estate, leaving him surviving 
the applicant as his widow and two minor 
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children. The widow took charge of the 
estate. The respondent tiled three suits in the 
Sub-Divisional Court of Prome against the 
applicant and her labourers for the recovery 
of different parts of the estate of the de* 
cased. The applicant by her written state¬ 
ment admitted being in possession of the 
estate but objected to the splitting up of 
the cause of action. The other defendants 
claimed no rights and stated that they 
were merely labourers on the lands. The 
Court passed an order giving the applicant 
permission to bring separate suits on the 
same cause of action. Revision is sought 
of this order on the ground that it is 
ultra vires being in direct contravention of 
Order II, rule 2, of the Code of Civil Pro¬ 
cedure. 

Mr. Villa for the respondents contends 
that this Court has no power to interfere 
under section 115 of the Code although 
it may be of opinion that the order is 
ultra vires, inasmuch as under section 105 
of the Code the order can be made a 
ground of objection in the subsequent ap¬ 
peal from the tirst decree, and he cites in 
support the Cower Burma case of Maung 
Tkuung v. Ma Sc (1), Chattar Singh v. 
Lekhra) Singh (2), H. If. The Nizam of Hyder¬ 
abad, In re (M)> Mot idol Kashibhai v. Nana 

(4) . in regard to Dhapi v. Ham Pershad 

(5) , in which a contrary view was come to, 
to that held in the other cases above 
cited, Mr. Villa says that it has been dis¬ 
sented from in some of those cases and 
that in the Lower Burma case it was not 
noticed in the judgment, though it was cited 
at the Bar. 

In the Lower Burma case, Irwin, J., 
followed the previous rulings of Madras and 
Allahabad in H. H. The Nizam of Hydera¬ 
bad, In re (3) and Chattar Singh v. Lekhraj 
Singh (2) respectively, and held that sec¬ 
tion 622 of the Code of 1882 (section 115 
of the present Code) does not apply to an 
interlocutory order in a case, in which there 
will be an appeal against the decree in the 

(1) 8 Bur. L. R. 323. 

(2) 5 A. 293; A. W. N. (1883) 39; 3 Ind. Dec. (n. s.) 

2 81. 

(3) 9 M. 256; 3 Ind. Doc. (n.s.) 575. 

(4) 18 B. 35; 9 Ind. Dec. (n. s.) 532. 

(5) 14 C. 768; 12 Ind. Jur. 97; 7 Ind. Dec. (n. s.) 
509. 


proceeding in which the interlocutory order 
was made. 

T he Calcutta case of Dhapi v . Barn 
Per shad (5), where the contrary view was 
held, was not mentioned in Irwin J » 8 j u dg 

ment probably because there was no neces’ 
s,ty for doing so, inasmuch as he was 

following the Bombay caseo illotilal Kashibhai 
v. Auiia (4) which had dissented from it. 

In the Calcutta case Norris, J after 
noticing the Allahabad eases above men 
tinned, observes: “These cases „ 0 doubi 

d t ec, “ ?° • nar, y words that section 622 
of the Civil Procedure Code does not apply 
to interlocutory orders when there is an 
appeal from the final decree. I . 0 nfess 
that, after a careful consideration of the 
judgments, I am unable to concur in the 
interpretation placed on section 622 of the 

Civil Procedure Code. I think that the wL 

case ... section 622 of the Civil Proce- 
oure Cede is wide enough to include an 
interlocutory order....It is easy to imagine 
cases where irremediable injury may be 
done to a party by an interlocutory order 
made without jurisdiction, and unless the 
words of the section are clear beyond 
all doubt to the contrary, 1 cannot be¬ 
lieve that the Legislature intended such 
injury to remain without a remedy.” 
In Uotilal Kashibhai v. Nana (4) Sargent 
C. J., in delivering the judgment of the 
Court dealt with the views of Norriq I 
in the following words : “The expression 
case in section 622 of the Civil Pro¬ 
cedure Code may be, as stated by the Court 
... Ilham v Ram Pershad (5), wide en- 
ough to include an interlocutory order. 
But a word of such general import must 
be controlled by due regard to the pur¬ 
pose with which section 622 was framed. 
This, it cannot be doubted, was to enable 
a party to a suit to get a decision or 
order of a lower Court rectified by the 
High Court, when there would otherwise 
be no remedy. In the case of these in¬ 
terlocutory orders (such as the present one) 
against which no immediate appeal lies, 
a remedy is still supplied by section 59l’ 
which provides that the order may be made a 

ground of objection in the appeal against 
the final decree . 

In Damodar v. laghunath (6) Fulton, J 

(6) 26 B. 551; 4 Bom, L. R. 267. 


OAatt, 



L l&i 7 


RAMENDKA NA'ili RAY V. BROJENDRA NATH DASS. 


in the judgment of the Court followed 
the Allahabad ca&e of Ghaltar Singh v. 
Lehhraj Singh (2>. 

In Balamoney v. Romasami Chettiar (7) 
the Madras High Court followed the 
Bombay case of Mot Hal Knshibhai v. Nana 

(4) and its own case of H. H. The Nizam 
of Hyderabad , In re (3). 

To turn to Calcutta again, in Gobinda 
Mohun Voss v. Kunja Behnry Doss (8) it 
was observed : There is no possible ground 
for controversy that if the Court is satis- 
tied that an interlocutory order of the 
description now before us has been made 
without jurisdiction or under such circum¬ 
stances as are likely to cause irreparable 
injury to one of the litigants, this Court 
has ample power to set matters right 
under section 15 of Statutes 21 and 25 Vie. 
Chapter 104”. And the learned Judges 
stated that it was needless to consider 
whether the case of Dhapi v. Ram Pcrshad 

(5) was correctly decided or to investigate 
the precise extent of the revisional powers 
of the High Court under section 115 of the 
Civil Procedure Code. 

This case was followed in Amjad AH v. 
Ali Hussain (9), but without reference to 
section 115 of the Civil Procedure Code. 
And in Sivaprosad Ram v. Tricorn las (10) 
Chatterjee, J., in delivering the judgment 
of the Court said that even if it were 
doubtful whether section 115 does empower 
the High Court to interfere with an in¬ 
terlocutory order, the powers under section 
15 of the Charter Act are wide enough to 
enable the Court to do justice. 

The result of the above review of the 
authorities on the subject is that Allaha¬ 
bad, Bombay and Madras are against the 
view expressed in the Calcutta case of 
Dhapi v. Ram Per shad (5) and that the 
later Calcutta cases neither follow nor 
dissent from this case but proceed on the 
ground that the Calcutta High Court had 
power to render aid to the aggrieved 
party under the Charter Act. This being 
so, the preponderance of authorities is 

against the applicant and I feel 1 should 

(7) 30 M. 230; 17 M. L. J. 79; 2 M. L. T. 88. 

V8) 4 Inch Cas. 364; 14 C. W. X. 147 at p. 153; 10 
C. L. J. 407. 

(9) 0 I ml. Cas. 574; 15 C. W. X. 353; 12 U. L. J. 
51M 

(10) 27 I ml. Ca-J. 917; K C. 920. 


give my decision accordingly. The appli¬ 
cant is at liberty, if she is so advised, 
to make the order she now complains of 
a ground of objection in the appeal from 
the final decree in any of the suits. 

I express no opinion as to the question 
whether the order is ultra vires or not. 

The application is dismissed with costs. 

In No. 152 of 1916. 

For the reasons stated in my judgment 
in Civil Revision No. 151 of 1916, with 
which this application was heard, this appli¬ 
cation is dismissed with costs. 

Applications dismissed. 
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Present: —Sir John Woodroffe Kr., and 
Justice Sir Asutosh Mookerjee, Kt., 
RAMENDRA NATH RAY— Plaintiff 

— Appellant 
versus 

BROJENDRA NATII DASS and others 
—Defendants —Respondents. 

Letters Patent (. CalA, cl. 15— Civil Procedure Code 
(Act V oj 1908,1, O. I, rr. 1, 3 — Judgment, what is 
--Decision that suit is multifarious and plaintiff 
must elect, whether judgment — Appeal—Misjoinder of 
parties and causes of action. 

Order I, rule 3, is not limited to joinder of parties 
but also applies to joinder of causes of action, [p. 
946, co! ..] 

A decision that a suit is multifarious and has been 
so constituted as to joinder of parties and causes 
of action that it cannot be entertained as framed, 
is a judgment within the meaning of clause 15 of the 
Loiters Patent, [p. 948, col. 1.] 

The determination of the question whether or not 
the suit as framed is open to objection on the ground 
of misjoinder of parties and causes of action depends 
upon the allegations made in the plaint, [p. 948, col. 

A suit was instituted against four sets of defend¬ 
ants for the recovery of goods and documents of 
title relating thereto or, in the alternative, of the 
value of goods, on the allegation that one of the 
defendants obtained possession of the goods, which 
were the p'aintiff’s property, with the documents of 
title, b}' means of fraud and subsequently transferred 
them to the other defendants. The relief claimed 
in the suit was not the same against all the defend¬ 
ants, and the Trial Court, holding that there had 
been a misjoinder of causes of action in the suit, 
adjourned the suit to a specified date with liberty to 
the plabitiff to elect meanwhile as against which of 
the defendants he would proceed, but did not speci¬ 
fically order that on the failure of the plaintiff so to 
elect, the suit would be dismissed; 
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Held, that the decision of the Trial Court was a 
judgment, as it was in substance a decision that the 
suit would not lie as framed, with tlie result that if 
the plaintiff did not elect, the suit would be dismissed, 
and so an appeal lay against it under the Letters 
Patent, [p. 945, col. 2; p. 9l«, col. 1.] 

Per Mookeijee, J. - The true test to be applied in 
the solution of the question of the competence of an 
appeal under the Letters Patent from an adjudica¬ 
tion is, not the form of the adjudication but its real 
effect on the suit or proceeding in winch it has been 
made Whatever the form of the adjudication may be, 
if it puts an end to the suit, so far as the Trial Court 
is concerned, the adjudication may properly be 
deemed a judgment within the meaning of clause lo 
of the Letters Patent. p. 9t7, cols. 1 & 2.] 

The Advocate General (Mr. B. 0. Mitter with 

him Messrs. 8. h\ Das and K. P. Basil), for 

the Appellant. 

Mr. B. L. Mitter , for the Respondents 
the Bengal National Bark. 

Mr. C. C. (those (with him Mr. I). C. 
(Jhoie), for the Respondents Biikmyre 
Bros. 

Mr. BuckJamt (with him Mr. Surita , for 
the Respondents) Lansdowne .lute Mills. 

Mr. Lanyjord James (with him Mr. N. 
Sircar), for the Respondents Cartwright A 
Co. 

JUDGMENT. 

Woodruffs J. —This suit is brought against 
four sets of defendants and the point in issue 
is, whether there has been misjoinder of par¬ 
ties and causes of action. Jn the judgment 
under appeal Chitty, J., has held that the 
plaintiff who claims such right cannot be 
allowed to proceed in one suit against the 
defendants, and adjourning the hearing, gave 
the plaintiff a fortnight to elect against 
which of the defendants he would proceed. 
Though the learned Judge does not expressly 
say so, it is quite clear on the judgment and 
proceedings that if he plaintiff does not elect 
and persists in his claim to sue all defend¬ 
ants, his suit will be dismissed. The po¬ 
sition is substantially the same as if the Court 
had dismissed the action unless the plaintiff 
elected under the liberty given to him. It 
has been objected that no appeal lies. The 
first question is whether this is a judgment. 
It seems to me that it is, for it is an adjudication 
that the suit cannot lie as framed and cannot 
proceed as presented and that the Court cannot 
hear it. Such adjudication was based on the 
view that the suit is bad for misjoinder of 
causesof action and parties The Courtis said 
to be unable to entertain the suit, the reason 
being of a like nature with defect of jurisdic¬ 


tion and not a mere irregularity. A decision 
to this effect which will be followed by dis¬ 
missal unless the plaintiff abandons rights to 
which under the law he claims to be entitled, 
is, in my opinion, a judgment affecting the 
merits of the question and determining some 
right or liability between the parties. It has 
not been contested that if there were a final 
order having this effect, it would be a judg¬ 
ment. The argument is that there is no such 
order, that all the Court has done is to ad¬ 
journ the suit, that it has not directed an elec¬ 
tion or dismissed the suit, and that, therefore, 
the appeal is premature. 

We must look at the substance of the 
matter. The order giving the plaintiff liberty 
to elect, a liberty he did not desire and an 
order which he opposes, is nothing but an 
adjudication that lie cannot proceed on the 
plaint as framed, and such an adjudication 
necessarily implies the result which follows on 
persisting with such a suit, namely, dismissal. 
The judgment makes clear why the plaintiff 
was called upon to elect. There appears to me 
to be in substance a decision that the suit 
will not lie as framed, with the result that if 
the plaintiff insists on his alleged rights, the 
suit will le dismissed. I am of opinion that 
on these facts an appeal will lie. 

On the merits the question is this. The 
frame of the suit is admittedly not supported 
by Order II, rule 3. It is then said that it 
is justified by Order I, rule 3. To this, it is 
replied, firstly x that this last rule deals with 
parties and not joinder of causes of action, and 
in the alternative and on the supposition 
that it does deal with joinder of causes of ac¬ 
tion, the present case does not on the facts 
fall within the rule. Order I is headed 
“parties” and Order II “frame of suit.” The 
question of parties involves that of cause of 
action and vies versa. A person is made a 
party because there is a cause of action against 
him, and where causes of action are j lined, 
parties are joined. In a perfectly framed 
Code which dealt in separate chapters with 
parties and causes of action, the provisions 
should be exactly parallel, looking at the same 
matter from its different aspects in a way accord¬ 
ing to which the provisions of one Order 
would be in conformity with the provisions of 
the other. So much may be conceded, and if 
the solution of the question were doubtful, 
one might have hesitated on this ground to 
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hold that a suit might be framed under Order 
I in a manner not provided for by Order II 
which, according to its heading, specifically 
deals with the frame of a suit. But in the 
present case we have to deal with the wording 
of a rule, the meaning of which has been 
construed. There are decisions of the English 
Courts on rules from which our own are taken. 
These decisions are subsequent to the year 
1896, when Order XVI, rule 1, was amended. 
It has been held that that Order deals not 
only with joinder of parties, but also joinder 
of causes of action, notwithstanding that 
Order XVI like Order I is headed “parties” only 
[Compania Sansinena v. Houldar( 1), Bullock v. 
London General Omnibus Co. ( 2), Markt v. 
Knight Steamship Co. (3) and Times Cold 
Storage Co. v. Lowther (4)1. 

This, notwithstanding incidental obser¬ 
vations to a contrary effect in Thompson v. 
London County Council (5), is not disputed 
before us. The decisions iu the Bombay 
High Court given in 1908 and referred 
to in Jar.kibai v. Shrinivas Gonesh Valsankar 
(6) do not refer to the latest English 
decisions. It is conceded before us that it 
oannot be now contended that Order 
XVI, from which Order I is taken, does 
not refer to joinder of causes of action. 
These decisions were on Order XVI, rule 1, 
corresponding to Order I, rule 1, but are equal¬ 
ly applicable to Order I, rule 3, which is in 
exactly the same terms as Order I, rule 1, 
substituting the word “defendant” for “plaint¬ 
iff.” Indeed in England where the rule 
relating to the joinder of defendants is in 
differing terms from that relating to joinder 
of plaintiffs, it has been held that they 
should be interpreted on similar principles. 
It must be held then that Order I, rule 3, 
does refer to joinder of causes of action. 

The next question then is whether the 
joinder in the preseut case is justified by that 


(1) (1910) 2 K. B. 351; 79 L. J. K. B. 1094; 103 
L. T. 333. 

( 2 ) (1907) 1 K. B. 264 at pp. 271, 272; 76 L. J. K. 
B. 127; 95 L. T. 905; 23 T. L. R.62. 

(3) (1910) 2 K. B. 1021 at p. 1036; 79 L. J. K. B. 
939; 103 L. T. 369. 

,4) (1911) 2 K.B. 100 at p. 107; 80 L. K. 901; 104 
L. T. 637; 55 S. J. 442. 

(6) (1899) 1 Q. B. 840 at 842; 68 L. J. Q. B. 625; 47 
W. R. 433; 80 L. T. 512. 

(«) 20 I*d. Cm. 533; 36 B. 120; 15 Bom. L. R. 684. 


rule. It is contended that it is not, it being 
argued that there are different sets of trans¬ 
actions and no common question of law or 
fact. The foundation of the case, on which 
the rest of it depends, is the alleged fraud 
of B. N. Dass. * If such fraud is proved the 
question is, did the defendants who all 
claim under B. N. Dass obtain any title ? 
If the plaintiff fails to prove fraud on 
the part of B. N. Das, the case fails against 
all the defendants. If he proves fraud, 
it may be that the defendants may have a 
different answer by way of defence: but 
that does not make the case auy the less 
one of a common question of law and fact. 
The same act or transaction which concerns 
all parties is the alleged fraud of B. N. 
Das, aud this involves a common question 
of law or fact. All defendants ha ve derived 
title from a person who is alleged to have 
obtained the goods by means of fraud. By 
reason of this the possession of all is alleged 
to be wrongful. Whether a common question 
arises may be tested by seeing what the 
evidence will be. In the shorthand notes 
Chitty, J., expressed the opinion that the 
evidence will be common, and that if there 
were separate suits they might be heard 
together with consent. In the judgment 
the learned Judge qualified this statement 
by saying that this was true upto a point.. 

It is true so far as the plaintiff’s cause 
of action, as based on the fraud of B. N. 
Das, is concerned, though there may be 
some facts which are particular to particular 
parties being offered in proof of the plaint¬ 
iff’s case ( e. g ., present possession of the 
goods as result of such fraud) or by the 
defendants as part of their defence. The 
rule does not say that all questions must 
be common. It is sufficient that there is 
a common question. In my opinion then, 
the plaint is within the provisions of 
Order I, rule 3. It may be conceded that the 
case of the Bengal National Bank raises points 
which do not affect other defendants. For 
the Bank is not concerned with the transac¬ 
tions with Cartwright & Co. or the two Mills 
which claim through them. Goods covered 
by Railway Receipt No. 9 have not been 
stopped in transit, having been already de¬ 
livered to Eansdowne Mill. The plaint asks 
for declaration that the plaintiff is entitled 
to the document (Railway Receipt No. 9) 
and to the goods covered thereby, which 
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are said now to be with the Lansdowne 
Mill. The Bank claims to deal with the 
goods if it can do so. The common root of 
title is B. N. Das. 

I am of opinion, therefore, that the suit is 
not bad for misjoinder of parties and causes of 
action. Should it, however, be convenient, the 
Court may |_See Uruabai Mangeshran v. Vithal 
Vasudeo Shetti (7)] direct the successive trial 
of the issues separately affecting different 
defendants. Thus the question of the alleged 
fraud of B. N. Das touching all the defend¬ 
ants may be tried first, if it fails, there 
is an end of the case. If it succeeds and 
the Bengal National Bank does not wish to be 
present at the trial of the issues, so far as 
they affect the other defendants, viz., Cart¬ 
wright & Co. and those claiming through 
them, there is no reason why it should 
attend. I would, therefore, decree this 
appeal with costs. 

Mookerjee, J.—This appeal is directed 
against a determination by Mr. Justice 
Chitty that there has been a misjoinder of 
causes of action in this suit and that the 
plaintiff cannot be allowed to proceed against 
the defendants as they at present stand on 
the record. A preliminary objection has 
been taken to the competence of the appeal, 
on the ground that this decision does not 
constitute a “judgment” within the mean¬ 
ing of clause 15 of the Letters Patent. 
Stress has been laid on the circumstance 
that the order as drawn up merely adjourns 
the suit to a specified date with liberty to 
the plaintiff to elect meanwhile as against 
which of the defendants he will prosecute 
the suit, and does not specifically state, as 
the order of Channel, J., did in the case of 
h rankenburg v. (Treat Horseless Carriage Cu. 

(8), that, on his failure so to elect, the suit 
will be dismissed, in my opinion, there 
is no substance in the preliminary objec¬ 
tion. 


be, there is no doubt ’that it does, in the 
present instance, put an end to the suit, so 
far as the Trial Court is concerned; from 
this standpoint the adjudication may pro¬ 
perly be deemed a judgment, not merely 
within the test formulated by White, C. J. f 
in Taljararn Roiv v. Alagappa Chettiar (9), 
but also within the definition given by 
Couch, C. J., in the Justices of the Pence for 
Calcutta v. Oriental Gas Co. CIO), “judgment 
in clause 15 means a decision which 
affects the merits of the question between 
the parties determining some right or 
liability. That this does not necessarily 
involve an actual decision on the right in 
controversy between the parties is clear from 
one of the illustrations given by Couch, C. J , 
himself. He pointed out the obvious differ¬ 
ence between an order for the admission 
of a plaint and an order for its rejection, and 
added the observation that “the former deter¬ 
mines nothing, but is merely the first step 
towards putting the case in a shape for 
determination, the latter determines finally, 
so far as the Court which makes the order 
is concerned, that the suit as brought will 
not lie; the decision, therefore, is a judg¬ 
ment in the proper sense of the term.” 
The same view is confirmed by the decision 
of Couoh, C. J., in Hadjee Ismail Hadjee 
Hubeeb v. Hadjee Mahomed Hadjee Jasoob 
(11), where he held that an appeal lies 
from an order refusing to set aside an order 
granting leave to a plaintiff to sue under 
clause 12 of the Letters Patent. The order, 
he said, was of great importance to the 
parties, was not a mere formal order or an 
order merely regulating the procedure in 
the suit, but one that had the effect of giving 
a jurisdiction to the Court which it other¬ 
wise would not have; it might fairly be 
said to determine some right between the 
parties, namely, the right to sue in a parti¬ 
cular Court. To the same effect is the deci- 


It is plain that the true test to be applied 
in the solution of the question of the com¬ 
petence of the appeal is, not the form of the 
adjudication, but its real effect on the suit 
or proceeding in which it has been 1 made. 
Whatever the form of the adjudication may 


(7) 1 Ind. Cas. 120; 33 B. 293; 11 Bom. L R. 3^ 
M. L. T. 230. 

( 8 > (1900) 1 Q. B. 504; 69 L J. Q. B. 147; 81 L 
684; 7 Manson 347. 


sion of the Judicial Committee in Hurrish 
Chunder Chowdhnj v. Kali Sunderi Debi (12), 
that an appeal lies against an order which, in 


(9) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 
696; 8 M. L. T. 453; 21 M. L. J. 1. 

(10) 8 B. L. R. 433; 17 W. R. 364. 

(11) 13 B. L. R 91; 21 W. R. 303. 

(12) 9 C. 482; 10 1. A. 4; 1*2 C. L. R. 511; 7 lud. 
Jur. 161; 4 Sar. P. J. 406; 4 Ind. Doc. (n. *.) 970, 
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substance, decides a question of jurisdiction. 
Now, when a Court refuses to proceed with 
the trial of a suit on the ground of mis¬ 
joinder of parties and causes of action the 
Court may fairly be said, in the words of 
Beverley and Jenkins, JJ., in Mnllick Kefait 
Hossein v. Sheo I'ershad Singh (13), to be 
unable to entertain it and the reason is of 
a like nature with defect of jurisdiction. 
As pointed out by Lord Herschell and Lord 
Russell in Smurlhwnite v. Ifannay (14) and 
by Lord Halsbury in Subrahmama Ayyar v. 
King-Emperor (15), an objection that a suit is 
multifarious is really an objection that the suit 
has been constituted, as to joinder of parties 
and causes of action, in a way not authorized 
by the law and the rules applicable to pro¬ 
cedure. The decision that a suit is so con- 
stituted and cannot be entertained as framed 
is, in my opinion, a judgment within the 
meaning of the Letters Patent. It may 
further be usefully borne in mind that as 
was pointed out in Mathura Sunda.fi Dassi 
v. Haran Chandra Shaha (16) and Budhu 
Lai v. Chattu Cope (l7),the various defini¬ 
tions or elucidations of the term "judgment” 
to be found in a variety of cases in the re¬ 
ports are not statutory definitions, and, 
while they furnish useful tests, they cannot 
be deemed inflexible and exhaustive. Jn 
the present case, if we look at the nature 
and the contents of the order, there is no 
escape from the conclusion that it would 
be idle to hold that the plaintiff should 
refuse to elect, should get his suit dismissed, 
and, then, prefer an appeal against the decree 
of dismissal as he would be unquestionably 
entitled to do. 1 am not disposed to place 
a narrow construction upon the term 
judgment” and thereby to postpone the 
inevitable determination, by the Court of 
Appeal, of the controversy as to the con¬ 
stitution of the suit. The preliminary objec¬ 
tion must, consequently, be overruled. 


(13) 23 C. 821; 12 1ml. Dec. (n. s.) 545. 

(14) (1894) A. C. 494; 63 L. J. (J. B. 737; 0 JR. 21*9; 
71 L.T. 157; 43 W. R. 113; 7 Asp. M. C. 485. 

(15) 28 1. A. 257-25 M. (51; 11 M. L J. 233: 3 
Bom. L. K. 540; 5 C. W. N. 866 ; 2 Weir 271 (P. C.). 

(10) 34 Iucl. Cas. 634; 43 C. 857; 20 C. W. X. 594; 
23 C. L. J. 4 43. 

(17) 39 I ml. Cas 465; 21 C. W. X.26C 25 C. L. J. 
ISCr L. J 497; 44 C. 816. 


The determination of the question whether 
or not the suit as framed is open to objec¬ 
tion on the ground of misjoinder of parties 
and causes of action depends upon the 
allegations made in the plaint. The suit 
is framed in the alternative for the recovery 
of goods and documents of title relating 
thereto or of the value of the goods. The 
plaintiff asserts that the bales of jute in 
controversy were his property and that 
Broje dra Nath Das by means of fraud ob¬ 
tained possession thereof with the documents 
of title. The plaintiff further asserts that 
the goods have subsequently passed into the 
possession of the Lansdowne Jute Mills and 
the Hastings Jute Mills through Cartwright 
A Co, to whom they were transferred by 
Brojendra Nath Das. The plaintiff Dext 
alleges that one of the documents of title, 
namely, a railway receipt has passed from 
Brojeudra Nath Las to the Bengal National 
Bank, though the goods covered thereby are 
in the possession of the Lansdowne Jute 
Mills. On theseallegations, the plaintiff joined 
as defendants Brojendra Nath Das, Cart wright 
A Co ,the Lansdowne Jute Mills, the Hastings 
Jute Mills and the Bengal National Bank. The 
relief he seeks is the recovery of the goods and 
the documents of title, or, in the alternative, 
the value of the goods. As regards the 
alternative claim, he seeks a decree for the 
entire sum against Brojendra Nath Das and 
Cartwright & Co. or proportionate suras 
against the other three defendants accord¬ 
ing to the value of the goods and documents 
in the possession of each of them. Before 
the trial of the suit, the Delhi and London 
Bank were added as defendants on the 
application of the Hastings Jute Mills, on 
the ground that they were interested in 
the subject-matter of the litigation. Mr. 
Justice Chitty has held that the suit cannot 
proceed on the plaint as framed, because 
not framed in conformity with Order II, 
rule 3, of the Civil Procedure Code, 1903. 
He has further held that the plaintiff 
could not successfully claim the benefit of 
Order I. rule 3. His view in substance 
is that Order I, rule 3. is limited to joinder 
of parties and has no application to ques¬ 
tions of joinder of causes of action, which 
must be deemed to be governed exclusive¬ 
ly by Order II, rule 3. For the solution 
of tbIs, the fundamental question in this 
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appeal, it is necessary to examine the pro¬ 
visions of Orders I and II. 

Order I relates to parties to suits. Order 
II relates to frame of suits. Consequently, 
at first 9ight, it might seem, as if the two 
Orders related to two distinct topics. Such 
a view, however, would obviously be based 
upon an unsubstantial distinction, because 
when a plaintiff frames his suit, he joins 
parties as defendants ordinarily because he 
claims to have a cause of action against 
them; in other words, when the legislator 
has to frame rules for joinder of parties 
and joinder of causes of action, he examines, 
on the two occasions, the same problem 
though from different standpoints. Ac¬ 
cordingly, in a Code which is ideally 
arranged with due regard to logic and 
symmetry, one would expect to find in the 
chapter on joinder of causes of action 
provisions which accurately correspond to 
similar provisions in the chapter on joinder 
of parties. Codes, however, are rarely, if 
ever, accurately logical and symmetrical. 
It would, consequently, be unsafe to 
assume that because a particular rule finds 
a place in Order 1, which treats of parties 
to suits, it can have no bearing on ques¬ 
tions of misjoinder of causes of action; it 
is manifestly necessary that some regard 
at any rate must be paid to the history 
of the legislation on the subject J_ Makara ah 
Lhuree. Persad No min Sing v. Lai Chutterpnt 
Sing (IS), Brown v. Mclack!an (19), Kripa 
Sir,dhu Mukerjee v. Annada Sundan lfell 

(20)]. Now it is well known that Order 
I, rule 1, is a reproduction of Order XVI, 
rule 1, of the Rules of the Supreme Court, 
in England, while Order 1, lule 3, which 
corresponds to Rules of the Supreme Court, 
Order XVI, rule 4, is yet substantially differ¬ 
ent in phraseology therefrom. Order II, rule 3, 
again corresponds to Rules of the Supreme 
Court, Order XVII1, rule 1, but differs 
therefrom in an important respect. Thus as 
Order I, rules 1, which provides for the 


joinder of plaintiffs is identical with Rules of 

the Supreme Court, Order XVJ, rule 1, 

it is consonant to well-established principles 
OR) 3 M. 1. A. 100 at p. K.O; 6 W. It. I\C.)27; 1 
Sur. I\ C. J. 245; 18 E Ft. 435. 

1 19) ( 872) 4 |\ 0. 543 at p. 560; 9 Moore I\ C. 
(x. h.) 384; 42 E. J. I\ C. 18 ; 21 W. R. 277; 17 K. 
R . f 59. 

(20) 35 C. 31; 11 C. W. N\ 933; 0 C. E. .1. 273 at p. 

293 . 


of statutory interpretation that we should de¬ 
termine the exact scope of the rule in our 
Code in the light of the decisions in the su¬ 
perior Courts in England which have explained 
the true construction of Rules of the Supreme 
Court, Order XVI, rule 1. As White, C. J., 
observed in Lovelock X Lewes v. Malabor 
Timber and Saw Mills (21), in considering 
the construction of a section in an Indian 
Act which is professedly based on an 
English enactment, which in fact reproduces 
almost word for word the language of the 
English enactment, we are in practice, if 
not in theory, bound by the decisions of 
the English Court of Appeal. Now, it is 
well known that the English rule, as it 
now stands, was introduced on the 26th 
October 1 ^96, to meet the difficulty creat'd 
by the de< ision of the House of Lords in 
Smurthwaite v. lfannay (14), to the effect 
that the rule as it previously stood did 
not relate to joinder of causes of action 
but applied only to joinder of parties in 
respect of the same cause of action. The 
scope of the rule was greatly extended by 
alteration, and it can no longer be said 
that the Order relates only to joinder of 
parties and not to joinder of causes of 
action. Reference may, in this connection, 
be made to the judgment of Bowen, L. J., 
in Hannay and Co. v. Smurthwaite (22), 
which emphasises the distinction between 
the expression “right to any relief” which 
was used in the old rule and the phrase 
“any right to relief” which is used in the 
rule now in force. The history of this 
alteration is explained inthe case of Oxjord 
ant (Cambridge Universities v George Gill 
(26), which followed the decision in Stroud 
v. Lawson (24). That the altered rule 
covers joinder of parties as also causes of 
action must now he treated as indisput¬ 
able in view of the decisions in Bullock v. 
London General Omnibus Go. (2), Gompania 
Sansinena v. Houldar (1), Markt v. 
Knight Steamship Co. (3) and Times Cold 
Storage Co ., v. Lowther (i). It is further 


(21) 18 1.1(1. Cas. 997: 13 M. L. T. 282. 

(22) (1893) 2 (). R. 412. 

(23) (1899 1 Oil. 55: (.HU, Cli. 31; 79 L. T. 
338; 47 W. R 248; 15 T. E. R 21. 

(24) (1898) 2 Q. B 44: (>7 E .1. B.7IR; 78 E. T, 
7 .9; 46 W. K. 62*); 14 T. I,. K. 421. 
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worthy of note that although the phraseology 
of Rules of the Supreme Court, Order XVI, rule 
3, which relates to joinder of defendants has 
not been altered, its scope has recently been 
deemed to have been enlarged by reason of 
the alteration effected in Rules of the Supreme 
Court, Order XVI, rule 1, whioh treats of 
joinder of plaintiffs \ Compania Sansinena 
v. Hovldar (1)]. Consequently as under 
our Code, the rule relating to the 
joinder of defendants has been framed 

on the same lines as the altered rule 

relating to the joinder of plaintiffs 

(Order I, rules 1 and 3), there is even 
much stronger reason here than in England 
to hold that Order I, rule 3, applies to 
questions of joinder of parties as also 
joinder of causes of action. I do not feel 

pressed by the phrase “save as otherwise 
provided”, which occurs in Order II, rule 3 
(1). I am not prepared to read into this rule 
the words in this order” after “provided,” 
specially in view of the language used in Rules 
of the Supreme Court, Order XVIII, rule 1, 
whereon our rule is based. Nor do I feel 
embarrassed by the decision in Thompson v. 
London County Council (5), Miniday v. South 
Metropolitan Electric Light Co. (25) and 
Greenu'ood v. Greenwood (26), which do not 
militate against the view that Rules of the 
Supreme Court, Order XVI, rules 1 and 3, re¬ 
late to misjoinder of parties as also causes of 
action. The decision in Thompson v. London 
County Council (5), which overlooks the cases 
of Shoud v. Lawson (24) and Oxford and 
Cambridge Universities v. George Gill (23), 
was explained in Frankenbnry \. Great Horseless 
Carnage Co. (8) and Coi/ipania Sansinena 
v. Houlda •• (1). The case is an authority only 
for this principle, if you have suffered a 
wrong, it may be that A is the person who 
has committed it, in which oase he is 
liable, but, perhaps, you are not certain 
that it may not be B who has committed it 
and, if fo, B is liable; as between A and 
B they are strangers to eaoh other in the 
matter, and, then, because you cannot ascer¬ 
tain whether A or B committed the wrong, 
you cannot bring the action for damages 
against A and B jointly. The two other 
decisions mentioned are clearly distinguish¬ 
able on their special facts. Similarly, Gower 

(2o) (1913) 29 T. L. R. 346; 57 S. .T. 427. 

(25) (1909) 100 L T. 68 


v. Couldridge (27), which followed Sadler v. 
Great Western By. Go. (28) and was explained 
in f rankenburg v. Great Horseless Carriage Co. 
(8), only illustrates the principle that if yon 
have a cause of action against A and B for 
a tort X, and quite a separate cause of 
action against B for tort Y, you cannot in 
one action unite claims in respect of both 
torts X and Y against A and B. Reliance 
has been placed on behalf of the respond¬ 
ents on the decision of the House of Lords 
in Sadler v. Great Western Railway Co. (*8) 
[which was applied in Gower v. Couldridge 
(27)1 and of the Court of Appeal in Stroud 
v. Lawson (24), but neither oase lends 
support to the theory that Rules of the 
Supreme Court Order XVI, is restricted 
to joinder of parties and throws no 

light on questions of joinder of causes 
of action. The matter is one essentially 

of substance and not of form, as Romer, 

L. J., observed in Frankenburg v. Great Horse' 
less Carriage Co. (8), and I am not prepared 
to put a narrow construction upon the 
provisions of Order I. On the one hand, 
we have the fundamental principle that 
needless multiplicity of suits should be 

avoided, on the other hand, we have the 
equally essential principle that the trial of 
the suit should not be embarrassed by the 
simultaneous investigation of totally un¬ 
connected controversies. The Legislature 
has effected a compromise of these two 
principles by means of the rules embodied 
in Orders I and II, which may possibly 
overlap to some extent in their application 
to concrete cases. It is not the function 
of Court, however, to determine how far 
the rules are appropriate. We are bound 
to interpret them in their natural sense and 
apply them to the circumstances of eaoh 
case. I hold, accordingly, that Order I, 
rule 1, and Order I, rule 3, apply to 
questions of joinder of parties as also of 
causes of aotion, and I respectfully dissent 
from the contrary view adopted by Davar, 

«T., in Umabai v. Bhavu Balvant (29) and 
Jankibai v. Shrinivas Ganesh Valsankar (6) 
without examination of or reference to the 

(27) (1898) 1 Q. B. 348; 67 L. J. Q. B. 251; 77 L. 

T. 707; 46 W. R. 214; 14 T. L. R. 165. 

(28) (1896) A. C. 450; 65 L. J. Q. B. 462; 74 L. T. 

561; 45 \Y. R. 51. 

(2y; 3 Ind. Caa, 165; 34 B.35S; 11 Bom. L It, 499. 


951 


?oi. XL1] l.MilAA UA3&S. 

- * 

RAMENORA NATH RAY V. BROJEN 1>RA NATH DA8S. 


later decisions in England as to the scope 
and meaning of the corresponding rules in 
that system. 

The question next arises, whether the 
present suit has been constituted in con¬ 
formity with Order I, rule 3. The deter¬ 
mining factors applicable here are, fiist, 
could the right to relief against the de¬ 
fendants be said to be in respect of or arising 
cut of (expressions obviously of wider import 
than relating to) the same act or transaction, 
and, secondly , would any common question 
of law or fact arise, if separate suits were 
brought. As regards the first test, there 
can, in my opinion, he no doubt that the 
right to relief against each of the defend¬ 
ants is based upon the same act, namely, 
the alleged fraud of Brojendra Nath Das, 
and this is so, notwithstanding the fact 
that there may have been subsequent 
acts or transactions in which the different 
defendants are individually concerned and 
which may enable them to raise distinct 
defences. As regards the second test, it is 
clear that if different suits were instituted, 
at least one common question of fact would 
arise, namely, the exact nature of the act 
imputed to Brojendra Nath Das, which would 
have to be investigated presumably on the 
same evidence separately adduced in the 
several suits. Here, again, it is important 
to observe that the Code does not require 
that all the questions of law or fact which 
arise should be common to all the parties. 
The contention of the respondents was, in 
faot, based upon two fallacious assump¬ 
tions, namely, first, that the rules require 
that each of the defendants should have 
been concerned in all the transactions, and 
secondly, that, if different suits were brought, 
no question would arise in which all the 
defendants were not interested. There is 
clearly no foundation whatever for either 
of these assumptions [cf. Drincqbier v. Wood 

(30)]. There is further no basis for the 
hypothesis, put forward at one stage on 
behalf of the defendants, that questions of 
joinder of parties and causes of action are 
governed by different principles according 
as the claim is founded on breach of con¬ 
tract or on tort; as Collins, M. R., observed 
in Bullock v. London General Omnibus Co.. (2), 

(30) (1899) 1 Oh. 393; 68 L. J. Ch. 181; 79 L. T. 
548; 47 W, R. 202; 6 Manson 76; 16 T. L. R. 18. 


there is no reason for such a distinction. 
In my opinion the case before us ia oom- 
letely covered by Order I, rule 3. I may 
add that the underlying principle of this 
conclusion is in exaot conformity with what 
has been the recognised rule in this Court 
in two well-known classes of cases, namely, 
first, suits by reversioners for recovery of 
the estate of the last full owner alienated 
by a limited or qualified owner during her 
period of possession and enjoyment, and, 
secondly , suits for possession by the real 
owner against holders under derivative titles 
from a trespasser as common source. The 
decision in Ishan Chunder Ilazra v. Hameswar 
Mondol (31) may he taken as representative 
of the former class of cases. On the other 
hand, the decision in Nundo Kumar Nasker v. 
Banomali Gayan (32), where Hill, J., refers 
to the instructive oases of Hodgins v. Hick¬ 
son (33) and Minet v. Johnson (34), may 
be taken as the f type of the second olass 
of cases. I do not feel pressed by the 
decisions in MuUick Kefait liossein v. Sheo 
Per shad Singh (13) and Sarala Sundari Dasi 
v So'oda Prosad Sur (35), which ruled that 
under the Code of 1882 there was no pro¬ 
vision for joinder of distinct causes of action 
against distinct defendants. The Code of 
190S brings the rules on the subject in a 
line with the corresponding rules in England, 
and the object which the framers of the 
new Code had in view, would be completely 
frustrated, were the Courts to allow their 
effect to be qualified by reference to de¬ 
cisions under the Code of 1882, pronounced 
on provisions some of which, at any rate, 
have been omitted or materially altered 
(see for instance sections 31 and 45 of the 
Code of 1882). 

There is no force in the contention that 
grave inconvenience will be caused to 
some of the parties as they will have to 
be present during the discussion of questions 
which specially affect others alone. The 
remedy for any possible inconvenience on 
this ground is supplied by the provisions 
of Order II, rule 6, which authorises the 
Court to order separate trials of oauses of 

(31) 24 C. 831; 12 Ind. Deo. (n. •.) 1221. 

(32) 29 C. 871. 

(33) (1878) 12 Ir L. T. 104; 39 L. T. 644. 

(34) (189L) 63 L. T. 607. 

(35) 2 C. L. J. 602 at p. 606. 
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action which though joined in one suit 
cannot be conveniently tried or disposed of 
together. As pointed out by Scott, C. J., 
m 1-mabai Mangeshrao v. Vithal Vasuico 
Shetti (7), the Court is competent to direct 
the successive trial of the issues separately 
affecting different defendants and to record 
interlocutory judgments thereon to be made 
the basis of the final judgment at the conclu¬ 
sion of the trial of the whole case. 


{ml 


In my opinion, the suit as framed is not 
open to objection on the ground of mis¬ 
joinder of parties and causes of action and 
should consequently be tried on the merits. 
I agree that the appeal must be allowed 
with costs and the order of Mr. Justice 
Chitty reversed. 

Appeal alio ire l . 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 481 

of 1914. 

May 22, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kt , 

and Mr. Justice IValmsley. 
NAURANG SINGH— Defendant No. 2 — 

Appellant 

versus 

JANARDAN KISHORE LAL SINGH DEO 

and another—Plaintiffs —Respondents. 

Transfer of Propet ty Act (IV of IS 82', s. Ill ( g )_« 
Lease — Non-payment of rent—Forfeiture-Ejectment, 

suit for — Cause of action. ’ 

AY here the rights and obligations of the parties 
to a lease are regulated by section 111 > (J ) () f the 
transfer of Property Act, there is no determination 
of the lease by a forfeiture immediatolv on breach 
of a covenant, but the lessor is required' to do some 
act thereafter showing his intention to determine 
the lease, [p. 953, col. 2.J 

The act, however, need not be a formal notice to 
quit, and may be a demand for possession, oral or 
written; what is essential is an overt act which 
intimates to the tenant the intention of the land¬ 
lord to determine the lease, [p. C>4, col. 1.] 

J lie institution ot a suit for ejectment of the 
tenant cannot ho regarded as tlie requisite act 
showing the intention of the landlord to determine 

the lease within the meaning of section 111 („). f p 

954. col. I.] 1 * 

On non-payment of rent by the lessee the landlord 
brought a suit for his ejectment on the ground 
that under the terms of the lease the tenancy was 
forfeited in consequence of tire fnon-paymeat; 


Held, that a suit for ejectment was not maintain, 
able for want of a cause of action, as it was not 
even alleged m the plaint that before the institution 
of the suit the plaintiff had, on the failure of the 
imiant to pay rent, done any act showing his inten- 
Hon to determine the lease, [p 954, col. l.j 

Appeal against the decree of the Subordi¬ 
nate Judge, second Court, Burdwan, dated 
the 19th Jane 1914. 

Babus Bepin Behan Ghose and Gobinla 
Chandra Bey Boy , for the Appellant. 

Babu Bam Charan Mitra , for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal by the 

defendant in a suit for arrears of rent of a 
colliery held by him under the plaintiffs on 
the basis of a lease, dated the 25th September 
1901. 1 he plaintiffs seek to recover their 

dues in respect of the years 1313 to 1317 
B. S., and pray for ejectment of the defend- 
ant on the ground that, according to the 
terms of the contract between the parties, 
the lease had been forfeited by non-payment 
of lent. The Subordinate Judge has decreed 
the suit. His decision has been assailed in 
this Court on two grounds, namely,^, that 
a larger sum has been allowed to the plaint¬ 
iffs than what is really due to them, and, 
secondly , that, on the face of the plaint, the 
cla/m for ejectment cannot be sustained. 

The first point is sought to be established 
m two ways, namely, first, that credit should 
have been allowed for a sum of Rs. 1,5C0 
and secondly, that abatement of rent should 
have been allowed in respect of seven instead 
of six high as. There is no force in either of 
these contentions. Upon the facts found by 
the Subordinate Judge, it is plain that the 
sum of Rr. 1,500 paid by the defendant had 
been rightly appropriated by the plaintiffs 
in satisfaction of their dues for an earlier 
period. As regards the amount of abatement 
legitimately allowable, we see no reason to 
differ from the Subordinate Judge as to the 
quantity of land acquired by the Railway 
Company. In our opinion, the amount decreed 
by the Subordinate Judge is recoverable 
by the plaintiffs from the defendant. 

I he second point raises an important 
question of law and requires careful con¬ 
sideration. The lease contains the following 
clause: — 

V\ e will pay the whole amount of the. 

rent, year by year, by the 30 h «>» Ch it a. 

If by non-payment of ren*, we kepp a court 
thereof unpaid, you will have power, in the' 
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beginning of the month of Bysack of the 
next following year, to take khas possession 
of the whole land lying within the under¬ 
mentioned boundaries, including the coal 
mine thereon made by in, by your own 
authority,"and settle the same with another 
tenant and realise the amount of arrears with 
interest from our properties, moveable and 
immoveable, standing in our own names or 
benam and from our persons.” 

The plaintiffs contend that as default was 
made in the payment of rent the tenancy 
has been forfeited and they have become 
entitled to possession of the property demised. 
The Subordinate Judge has given effect to 
this contention. We are of opinion that his 
decision overlooks more than one elementary 
principle, lu the first place, no decree for 
ejectment can be made for a non payment 
of the arrears of four years. It is well 
settled that if rent is claimed for two conse- 
cative years, ejectment cannot be decreed 
on the ground of forfeiture incurred at the 
end of the first year, because the very fact 
that rent is claimed for the second year, 
shows conclusively that the forfeiture, if any, 
incurred at the end of the first year lias 
been waived by the landlord. Illustrations 
of this principle will be found in the cases of 
Jogeshuri Chowdk ain v. Mahomed Ebrahim (1), 
Sitanath Midda v, Basudev Midda (2), Kala- 
nan l Singh v. 0unpat Singh (3), Raj Mohan 
T)e v. Mati Lai Saha (4). In the second place, 
a decree for ejectment cannot be made in this 
case, even on account of default of payment 
of rent of the fourth year, as, on the face of 
the plaint, there was no completed forfeiture 
of the tenancy at the date of the institution 
of the suit. The statutory provision on the 
subject is embodied in section 111, clause (g), 
of the Transfer of Property Act, and, may, 
for the purposes of this case, be enunciated in 
the following terms: a lease of immoveable 
property determines by forfeiture, in case 
the lessee breaks an express condition whioh 
provides that on breach thereof the lessor 
may re enter or the lease shall become void; 
and the lessoi or h is transferee d- es some 
act showing his intention to determine the 
lease.” This makes it plain that where 

' (1) 14 C. 33; 7 liul. Doc. \ N. s.) 23. 

(2) 2 C. L. J. - c 40 

(3) 11 Ind. Cas. 974; 16 C. W. N. 104. 

(4) 33 Ind. Cas. 331; 22 C. L. J. 646. 


the rights and obligations of the parties 
are regulated by section 111 (g) of 

the Transfer of Property Act, there is 
no determination of a lease by forfeiture 
immediately on breach of covenant, but the 
lessor is required to do some act thereafter, 
showing his intention to determine the lease; 
in other words, the breach must be followed 
by an overt act on the part of the lessor 
before the tenancy can be deemed to have 
determined in the eye of the law. This view 
was adopted by this Court in the case of 
Ananiamoyee v. Lakhi Chandra Moitra (5), 
which was accepted as a correct exposition 
of the 1 aw in (fillr Bakhsh v. Prag Narain 
(6). The distinction as regards the question 
of forfeiture, between cases governed by the 
Transfer of Property Act and by other 
Statutes, has been repeatedly pointed out in 
Madras where it has been surmised that 
the requirements of a further net is prob¬ 
ably a relic of the antiquated technicality 
of toe Common Law which required the 
formality of re-entry by the lessor of leased 
lands before the lease could be determined 
for breach of covenant [Warvelle on Eject¬ 
ment, section 47, Newell on Ejectment, Chap¬ 
ter VI [f, section 17, Venkataram ina Biatta 
v Jlundurat/a (7), Pndmanabaya v. Ranga 

(8) , Chengmh v. Daman Kunara Thimma 

(9) , Korapalu v. Narayana (10), Ramakrishna 
Mallay v Bibnriya / II), Vidyapnrna Thirtha 
Sivimiar v. Ringappiyya (12, Sicanma 
Aiyar v. Alngappa Chelty (13)]. The require¬ 
ments of the Transfer of Property Act are 
perfectly plain and its express provisions 
cinnot, he ignored or treated as surplusage, 
whatever rnay have been the history of the 
development of the law on the subject in 
England [Coodright v. Cator (14), Evans v. 


31 C. 339; 3 C. Ij. J. 274. 

(6) 14 Ind. Cas. 747; 9 A. L. J. 794. 

(7) 31 M. 403; 4 M. U T. 221. 

(H) 6 Ind. Cas. 447; 34 M. 161; 20 M. L. J. 930; 8 
M. U T. 110; (1910) M. W N. 462. 

(91 15 Ind. Cas. 4 45; 21 M. L. J. 261. 

(10 20 Ind. Cas 930; 38 M. 445; 25 M . L. J. 315; 
(1913) M W. X. 655. 

(II) 17 Ind. Cas. 917; 23 M. L. J. 71 5; 12 II. L. T. 
656. 

(1-0 21 Ind. Cas. 405 : 2*5 M. L. J. 4S6; 14 M. L. T. 
314; (1913 M. W. X. 901. 

(14) 31 Ind. Cas 211: (1915) U. \V. N. 8 4"; ? L. W. 
946. 

(14) (1780) 2 Dougl. 477; 99 E. R. 304. 
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Paris (15 ), Junes Carter (16), Fenn v. Smart 

(17), Baylis v. Le Gros (18), Huberts v. Dovey 
(19), Serjeant v. Nash (20), Moore v. Ullcoats 
Mining Co. Ltd. (2l ),Grimwood v. Moss (22)]. 
It is further obvious that the institution of the 
suit for ejectment cannot be rightly regarded 
as the requisite act to show the intention of 
the landlord to determine the lease within 
the meaning of section 111, clause 1 g). The 
forfeiture must be completed and the lease 
determined before the commencement of the 
action for ejectment, for there must be a 
cause of action in existence antecedent to the 
suit [ Deo Nnndan Pershad v. MegJr.t Maht^n 
(23)1. The act, however, n^ed not be 
a formal notice to quit and may be 
a demand for possession, oral or writter ; 
what is essential is an overt act, which 
intimates to the tenant the intention of 
the landlord to determine the lease. In the 
case before us, the plaint does not even allege 
such an act on the part of the landlords. 
Consequently there is no escape from the 
position that the plaint does not disclose 
any cause of action for the claim in ejectment. 

The result is that this appeal is allowed 
in part and the decree, in so far as it entitles 
the plaintiffs to eject the defendant, is can¬ 
celled; but it will stand in all other respects. 
Each party will pay his own costs in this 
Court. 


Appeal partly allou'ed. 

(15) (1879) 10 Oh. D. 747 at p. 763; 48 L. J. Ch. 223 
39 L. T. 391; 27 W. R. 285. 

(’(I) (1846) 15 M. & W. 718; 71 K. R. SOO; 10 Jur. 
33 : If3 E. R. 1040 

(17) (1810) 12 East 444; 104 E. R. 173. 

(18) ( 858) 4 C. B. (n s.) 537; 4 Jur. (n. s.) 513; 
140 E. It. 1201; 31 L T. (o. s.) 215; 1 14 R. R.SlO. 

(19 (1833' 4 B. A: Ad. C64; 1 N. A M. 413; 2 L. J. 
K. B. 141; 110 E. R 60S; 38 R. R. 348. 

(20. (1903) 2 K. B. 304; 72 L J. K. B 030; 89 L. 
T. 112; 19 T. L. R. 510. 

(21 ) (1908) 1 Ch. 575; 77 L. J. Ch. 282; 97 L. T. 
845; 24 T. L. R. 54. 

(22) (1872) 7 C. P.300 at 364; 41 L. J. C. P. 239; 
27 L. 'J. 268; 20 W. R. 972. 

(23) 34 C. 57 at p. 63; 5 C. L. J. 181; 11 C. W. N. 
225. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 120 oe 1916. 

November 22, 1916. 

Present: —Mr. Mitra, A. J. C. 
BALWANTRAO son of SONBA— 
Defendant—Appellant 

versus 

RAMRAO son of KESHORAO— Plaintiff 

—Respondent. 

C. P. Tenancy Act (XI of 1898,), s. 70, sub-cl. (5) 
— Unpartitioned village—Ordinary tenant—Peed 
executed by tenant for consideration in favour of one 
of three lainbardars—Sale—Surrender —Registration 
prohibited—Effect of such registration , whether effected 
through fraud or ignorance — Trespass. 

An ordinary tenant in an unpartitioned village 
executed for consideration a registered document, 
described as a surrender , in favour of the plaintiff, 
who had one-third share in the village and was one 
of the three limbardars each of whom received one- 
third of the rent from each tenant. The defendant 
was in possession with the consent of the remaining 
two lainbardars. The plaintiff sued in ejectment: 

Held, (1) that the document purporting to be a 
surrender must be deemed to be a deed of sale 
inasmuch as the plaintiff, though one of the several 
co-owners, did not represent and act as agent on 
behalf of the entire proprietary body; [p. 955, col. 1.] 

Ganpatsao v. Pandurang, 33 Ind. Cas. 758; 12 N. L. 
R. 24; Romdayul v. Gulabia Bai, 4 N. L. R. 120, 
relied upon. 

(2) that the plaintiff could not rely upon the 
sale-deed in support of his claim for possession, 
inasmuch as the registration of the sale-deed was 
forbidden by section 70, sub-clause (5), of the 
Central Provinces Tenancy Act; [p. 95 y col. 1.] 


(3) that although the document purported to be a 
surrendcr, the parlies to it could not evade the 
mandatory provisions of the law by giving the 
transaction the appearance of one not prohibited by 
such provisions, whether their conduct was influenced 
by fraud or ignorance; [p 955, col. 1 J 

Case-law discussed and reviewed. 

(4) that as the defendant was in possession as a 
trespasser to the extent of the plaintiff s share, 
the latter was entitled to a decree for joint possession 
to the extent of that share, [p. 956, col. I ] 


Second appeal against the decree of the 
Divisional Judge, Nagpur, in Civ 1 Appeal 
No. 54 cf 1915, dated the 11th November 
1915, confirming that of the Junior Sub- 
Judge, WVrdha, dated the 29th March 19!5. 
Mr. A. C. Hoy , for the Appellant. 

Dr. H. S. (Jour and Mr. M. V. Abhyankar , 

for the Respondent. 

JUDGMENT —Daulat, an ordinary tenant, 
died leaving his mother as his sole heir 
On the 1-th March 1914 he executed a 
document described as a deed of surren er 
in plaintift’s favour for consideration of 
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Rs. 3,000. The plaintiff has one-third share 
in the village and is one of three lambar - 
dars . The defendant had set up in the 
lower Court a prior transfer which, it is 
now admitted, has not been proved. He 
is, however, in possession with the consent 
of the two remaining lambardars. The 
plaintiff sues in ejectment. The defendant 
has been in possession as sub tenant. There 
has been no partition of the village but 
each of the lambardars recovers one-third 
of the rent from each tenant. Courts below 
have decreed plaintiff’s claim. Defendant 
files the second appeal. The first point for con¬ 
sideration is whether there was a surrender 
or sale in favour of plaintiff. The plaintiff' 
did not purport to act on behalf of the pro¬ 
prietary body and the fact of his being 
one of three lambardars in an undivided 
village does not entitle him to claim to 
be the agent of the proprietary body 
[Qanp'itsao v. Pdndurang (1)]. The plaintiff, 
therefore, being one of the several co-owners 
not representing the entire proprietary 
body, the transaction must be deemed to 
be a sale and not a surrender. [Ram- 
dayal v. Gulabia Bai (2)1. The registration 
of the instrument is forbidden hy sec¬ 
tion 70, sub-clause 5, of the Central 
Provinces Tenancy Act. Although the docu¬ 
ment purports to be a surrender, the parties 
cannot evade the provisions of the law by 
giving a transaction the appearance of one 
not prohibited by that section, whether such 
conduct is influenced hy fraud or ignorance 
on the part of the parties. 1 hold that 
the document was registered in contraven¬ 
tion of the terms of section 70, s jb-clause 
5, of the Tenancy Act. The appellant 
relies on the ruling of this Court in Daji 
Vithal Dhok v. Moreshwar Venkafesh Gharpurpy 

(3), while the respondent relies upon Ganesh - 
das v. Shankar (4). In the last cited case 
Stanyon, A. J. C., was dealing with a case 
of improper registration due to inadvertence 
on the part of the Registering Officer. In 
the case before me the improper registra¬ 
tion was due to a misdescription on the 
part of the parties to the instrument. In 


(1) 33 Ind. Cas. 758; 12 N. L. R. 24. 

(2) 4 N. L. R. 120. 

(3) 1 N. L.R. 112. 

(4) 13 Ind. Ca3. 909; 8 N. L. R. 22. 


Ganeshdas v. Shankar (4) a malguzar who 
had a right to avoid the transaction was 
suing a transferee in possession and it was 
held that his remedy lay in a revenue 
case. In the present case the defendant is 
not entitled to object to the transfer in 
favour of the plaintiff in a Revenue Court. 

I am fortified in this view by the judgment 
of the learned Judicial Commissioner in 
the second appeal of Nilkanth v. Ghulya, 
Second Appeal No. 143 of 1912. I entirely 
agree with the following observations 
made in that judgment: “it is further 
urged on behalf of the appellants that the 
authority of Daji Vithal Dhok v. Moreshwar 
Venkafesh Gharpurpy (3) has been weakened 
by the decision in Ganeshdas v. Shankar (4). 
In the latter case, however, the plaintiffs 
were the landlords of the mortgaged occu¬ 
pancy holdings and as such entitled to 
resort to the remedy provided by section 
47 of the Tenancy Act. The plaintiffs in 
this case have not that remedy open to 
them. If the latter decision is to be con¬ 
strued as laying down that the prohibition in 
section 46 of the Act cannot be relied on 
in a Civil Court by a person to whom 
the remedy under section 47 is not open, 
then I must with all respect decline 
to follow it. I agree with the view 
taken by Jsmay, J. C., in Bala Sahib v. 
r Tatya , Second Appeal No. 62 of 1901, 
that the effect of such prohibitions as 
those contained in section 45 (3), Central 
Provinces Tenancy Act, 1898 and in sec¬ 
tion N5 (2), Bengal Tenancy Act, 1885, 
is to control the provision of the Registration 
Act. The learned J. C. referred to 
Jaranmal Jitmul v. Mulctabai (5), in which 
it was held that a sale-deed registered 
under the Registration Ao r hut not exe¬ 
cuted according to the provisions of section 
56, Dekkhan Agriculturists’ Relief Act, 1S79, 
was inadmissible and inoperative. Starting 
then with the position that a prohibition in 
the Tenancy Act is on the same footing as one 
in the Registration Act, I hold that the regis¬ 
tration of the mortgage sued on in the present 
case is invalid, the position being similar 
to that in Razi-un-nissa v. Sabir Husain 
(6), where the prohibition of the 

(5) 14 B. 510; 7 Ind. Dec. (n. a.) 808. 

(6) 26 A. 57; A. W. N. (1903) 195. 
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gistration in section 35 of the Re¬ 
gistration Act, 1877, was ignored, and 
much more unfavourably to the appel¬ 
lant than in Mujib un-ni&sa v. Abdu* 
Hakim (7), where the less mandatory pro¬ 
visions of section 3'?, ibid., was relie 1 on by 
their Lordships of the Privy Council.” 

The plaintiff is seeking to enforce the 
transfer not on the basis of prior posses¬ 
sion, but by virtue of a sale-deed the 
registration of which was obtained in 
violation of the mandatory terms of section 
70, sub clause 5, of the Tenancy Act. It 
is difficult to see how 1 can solemnly 
deciee the plaintiff’s claim with costs, 

knowing full well that the Revenue Officer, 
on an application made in this behalf, will 
set aside the sale-deed. I doubt if this 
was meant to be laid down by the judg¬ 
ment in Ganeshdas v. Shankar (4). The 
conclusion to which I have come is that 
the plaintiff cannot rely upon the sale deed in 
support of his claim for possession. But as 
ihe defendant is wrongfully in possession as a 
trespasser, the plaintiff’s right to claim joint 
possession to the extent of one third share is 
not seriously disputed, Daryao Shah Gond v. 
Tiran Shah Gond (8). The result is that 
th« appeal succeeds. The decree of the Courts 
below will be modified by giving the plaintiff 
joint possession of the holding to the extent of 
one-third share. As the point was not raised 
in the Courts below nor specifically in this 
Court, each party will bear his own costs 

throughout. 

Appeal allowed ; 

Decree modified. 

(7) 23 A. 233; 5 C. W. N. 177; 28 I. A. 15; 11 M. 
L J. 58; 3 Bom. h R. Il l; 7 Rnr. P. C. .1. 829. 

’(*) 2 N. L. R 45. 


CALCUTTA HIGH COURT. 

Rcle N?>7 No. 7 of 1917. 

April 25, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kr , 

and Mr. Justice Walrasley. 
DHARANIDHAR ADITYA and others— 

PeTITIO • F.RS 
versus 

HEMANGA CHANDRA JANA— 

Opposite Part r. 

Dcnec, ex parte set aside by sir't, effect oj -Original 
suit, revival of. 


When an £x parte decree is set aside by ft suit, its 
effect is to relegate the parties to the position they 
previously occupied, with the result that the suit 
w hich terminated in the cr jrailr decree is revived 
and must be tried by tlio Court, if the plaintiff de¬ 
sires to p oeeed with it. [p 956, col. 2; p. 957, col. 1.] 

Kshetra Mohan v. Man Gobinda Pal, 6 Ind. Cas. 13; 
14 C. W. N. 55*, dissented from. 

Khajooroonissa v. Rnwshan .Ichan, 2 C. 184; 3 I. A. 
291; 26 W. R. 36; 1 Ind. Dec. (x. s.) 4 2, followed. 

Rule against the .order of the Munsif, 
first Court, Midrapore, in Miscellaneous Suit 
No. 151 of 1916. 

Babu 7 Jebendra Nath Mondal , for the 
Petitioner. 

Babu Amnrendra Nath Bose , for the 
Opposite Party. 

JUDGMENT. - We are invited in this 

Rule to consider the propriety of an order 
whereby tbe Court below has refused to 
revi e a suit for arrears of rent and to 
try it in accordance with law. The suit 

was decreed (x parte on the 15th December 
1914. The defendant in tbe suit was an 

infant represented by his mother as guardian 
ad litem. After the ex parte decree had 
been made, a fuit wa-» instituted on behalf 
of the infant by another guardian to set 
aside the ex parte decree on the ground 
that the infant was not properly repre¬ 
sented and that the decree in fact had 

been obtained by fraud. This suit was 
decreed on the 30th June 1916 and the 

tx parte decree was set aside. On the 

11th September 1916, the plaintiff applied 
to the Court to revive the original suit 
and to try it in accordance with law. The 
Court refused the application on the 20th 
November 1916. In support of this order, 
reliance has been placed upon the decision 
in Kshetra ) fohai v. Man Go bin 'a Pal (1). 
It is not disputed, however, that this deci 
sion is contrary to the view taken by the 
Judicial Committee, in Khnji oroonnsi v. 
Kowshan .Jehan (2 which was not brought 
to the notice of the Court. The Judicial 
Committee has ruled that when a consent 
decree was set asid*>, the result was 
to relegate the parties to the position they 
previously orpied, with the result that 
the suit which had terminated in the con¬ 
sent decree had to be retried when the 

(1) 6 Ind. Cas. 13; 14 C. NN r . N. 5o8. 

(2) 2 C. 184; 3 I A 291: * > W. R. 36; 1 Ind. Dec. 

(n. s.) 412. 
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ooDsent decree was vacated. The same 
course was followed by the this Court in 
ibe case of Raj Kumar Roy v. Kara Krishna 
Chakravarty (3), where it was pointed out 
that a similar view had been adopted by 
the House of Lords in Neale v. Gordon 
Ijennox { 4) [Bibee Suloman v. Abdool Azeez 

(5), Sharat Chnnder Ghose v. Kartik Chundtr 
Milter (6), Sarbesh Chandra Basu v. Hari 
Dayal Singh (7), Chatterjee Brahmin v. 
Durgadutt Agarwalla (8), Fateh Chand v. 
Narsingh I)as (9)1. No doubt, in the present 
oase, the suit terminated in an e.v parte decree 
and not a consent decree. That, however, 
makes no difference in point of principle. 
The suit was terminated by an ex parte 
decree. That decree has been set aside 
by a Court of competent jurisdiction. The 
effect is that the decree whereby the suit 
was terminated stands cancelled, and the 
suit remains on the file of the Court as 
an undisposed of suit. In these circum¬ 
stances, it is incumbent upon the Court 
to proceed with the trial of the suit. If 
the plaintiff does not wish to proceed 
with the trial of the suit, the Court 
must dismiss it 13 a t if the plaintiff 
desires to proceed with the suit, it 
must be tried in accordance with law. 

The result is that the Rule is made 
absolute and the order of the Court 
below discharged. The suit for rent will 
stand revived and will now be tried in 
accordance with law. The petitioner is 
entitled to the costs of this Rule. We 
assess the hearing fee at ono gold moltnr. 

Rule made abi'dutr. 

(3) 10 hid. Cas. 355; 15 C. L. J. 217. 

(4) (1902) A. C. 465; 71 L. J. K. H. 934; 87 L. T. 
311; 51 W. K. 140; 65 .1. 1’. 757; 18 T. L It. 791. 

(5) 6 C. 687; 8 C. L. It. 169; 3 Ind. Dec. (n. s.) 446. 

(6) 9 C. 810; 12 C. L. It. 453; 4 hid. Dec. (n. *.) 

J188. 

(7) 5 Iml. Cas. 236; 11 C. L. J. 316; 14 C. W. N. 

451. 

(8) 34 ind. Cas. 394; 23 C. J>. J. 436; 20 C. W. N. 

943. 

(9) 16 Ind. Cas. 988; 22 C. L. J. 3*3. 


PRIVY COUNCIL 

Appeal from the Calcdtta High Court. 

December 14, 1916. 

Present: —The Lord Chancellor, Lord 
Atkinson, Lord Wrenbury and 
Mr. Ameer Ali. 

NAROTTAM DAS, .since deceased now 

REPRESENTED BY MANU BIBI—PlaINTIKK 


—Appellant 


KEDAR NATH SAMANTA and others_ 

Defendants— Respondents. 

Specific performance, .suit for—Appeal—plea* 0 f 
inadequacy of consideration ami ignorance o/parda- 
11 ishin vendor, whether can be raised—Consideration 

payment of Evidence. ’ 

v ' here tlio widow of a deceased Hindu and his 
executor entered into a contract with the plaintiff 
for the sale to him of certain lands but subsequently 
sold the lands to another and the plaintiff brought 
a suit for specilic performance, in which the defend- 
ants tailed to take the pleas of inadequacy of con¬ 
sideration and the ignorance of the pardanashin 
vendor; 


UllU 


» ■ ■ 
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pleas for the lirst time in appeal, [p. 958, col. 2. 1 
Where the question is whether the plaintiff paid 
a certain amount to tin* defendant and it appears 
that under the contract for sale he was contractually 
bound to advance the same to the defendant, the 
consideration “whether he would be willing to 
advance so large a sum” is entirely out of place" fi, 
959. col. 1.1 ' ‘ u * 


Appeal from the decree and judgment 
of the Calcutta High Court (Coxe and Teunon, 
JJ.), dated the 18th August 1911 and re* 
ported as 13 Ind. Cas. 879, reversing those 
of the bubordinate Judge, Hooghly. 

Mr. A. At. Dunne for the Appellant. 

Mr. f e Gruyther , K. C., and Sir II'. Garth, 
for the Respondent Samanta. 

JUDGMENT. 

Lord Wkemiury.— The appellant-plaintiff 

sues for specific performance of a bainnpatra, 
or contract for sale, dated the 19th Febru¬ 
ary 1905. The persons named respon¬ 
dents to the appeal are his vendors and 
two persons who were subsequent purchasers 
under a kobala, dated the 1st April 1905 
and registered the 3rd April 1905, pur¬ 
porting to convey the property to the 
respondent Samanta, who was benami for 
his corespondent Uttarn Charan Ghosh. 
A suit by the vendors to set aside the 
kobala on the ground of duress and fraud 
has failed, but upon this appeal their 
Lordships are not concerned with the merits 
or demerits of the purchasers under the 

kobalo. Samanta, who alone appears, admits 
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that, if as between the appellant-plaintiff 
and his vendors the plaintiff is entitled to 
specific performance, he is equally entitled 
a 9 against the second purchasers, that the 
second purchasers cannot rely on the 
registration of the ko'oala, and that they 
took with notice of the plaintiff’s earlier 
contract. The existence and validity 
of the plaintiff’s contract is again not in 
dispute. The vendors do not appear on the 
appeal. The only respondent who contests 
the plaintiff’s right to judgment is Samanta. 
As already stated, he was beuami for Ghosh. 
Ghosh has not tiled a case and doe9 not 
appear. The appellant’s Counsel put forward 
the contention that under these circum¬ 
stances the appeal must, in any case, succeed. 
Their Lordships do not think it necessary 
to consider this contention further, inasmuch 
as in their judgment the appeal succeeds on 
the merits. 

The bainapotra of the 19th February 
1905 was an agreement for the sale by 
Srimati Khetramoni Dasi, widow of Madhab 
Chandra Ghose, and Nibaran Chandra Baner- 
ji, his executor, of certain maurasi mokarrari 
lands, in consideration of Rs. 2,5C0 of 
which Rs. 51 were paid as earnest money; 
and it was provided that if the vendors 
should require money before the execution 
and registration of the kobala , the plaintiff 
would pay them the said money upon 
their asking for the same and would take 
from them separate receipts for the same. 

As regards the pleadings, it suffices to 
state (a) that one matter in issue was 
whether, as the plaintiff alleged, the ven¬ 
dors on the 20th February 1905—represent¬ 
ing that they were in need of money for 
expenses on account of litigation then 
pending—asked for, and the plaintiff paid 

them, Rs. 1,500 out of the Rs. 2,500 

consideration for the sale, in compliance with 
his obligation under the bainapatra to pay 
them money on request; and (6) that it 
is not pleaded that the widow was a 
pardanashin woman, and no issue was raised 
upon that subject, or as to her requiring 
or not having had advice or assistance of 
friends. 

The Subordinate Judge found all the 
facts, including those as to the payment 
of the Rs 1,500, in favour of the plaintiff, 
and gave judgment for the plaintiff with 

costs. 


The High Court reversed that decision and 
dismissed the suit. The plaintiff appeals^ 
The only question for their Lordships* deci¬ 
sion is whether as between the plaintiff and 
his vendors the plaintiff is entitled to specific 
performance. 

t 

The judgment of the High Court dwells upon 
three questions, first, whether the Rs. 1,500 
were paid—upon this, one of the two Judges, 
differing from the Subordinate Judge on the 
question of fact, finds that it was not, assign¬ 
ing reasons with which their Lordships will 
deal presently. The other of the two Judges 
agrees in this, for at the conclusion of bis 
judgment he says that the allegation that the 
plaintiff has paid the bulk of the purchase- 
money is false. Secondly , whether it was 
open tc the present respondent to raisq 
the question of pardanashin woman. The 
one Judge holds that it was not, the other 
that it was open. Thirdly , whether 
Rs. 2,500 was a fair price. The one Judge 
finds the evidence as to value too inde¬ 
finite to justify a decided conclusion that 
the consideration was inadequate, the other 
holds that it was grossly inadequate- 
Fourthly (reproducing the first), both Judges 
hold that the false plea (as they find it to 
be that the plaintiff had paid the R 3 . JL,5u0 
disentitles him to relief. . 

The third of these their- Lordships at 
once put aside. There was no issue of under¬ 
value at the trial. The Subordinate Judge 
states in his judgment what the issues, 
tried were—this is not among them and 
the Subordinate Judge, as might be expect¬ 
ed in such circumstances, says nothing 
about it. The respondent could not subse¬ 
quently raise and succeed upon that con¬ 
tention. 

The second for the like reason is not open. 
The respondent had not suggested it in the 
pleadings, the issues, or the grounds of 
appeal to the High Court. Their Lordships 
agree with that which Coxe, J., said upon 
this point. 

The only remaining question is as to the 
payment of the Rs. 1,500. As to this, Coxe, 

J., says:— 

“But with regard to the payment of the sum 
of Rs. 1,500 outof the consideration, we are not 
prepared to agree with the learned Subordi¬ 
nate Judge. This payment is not supported by 
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the evidence of Naresh Mitra, and it appears 
to os quite irreconcilable with the plaintiff’s 
deposition in the criminal case which followed 
after the execution of the defendant’s kobala. 

It is not likely that the plaintiff would be 
willing to advance so large a sum before the 
execution of the conveyance, and on the 
whole evidence we feel no doubt that this 
money was Dever paid.” 

Their Lordships are unable to agree with 
this view. The learned .Judge appears to 
have overlooked the fact that, under the 
contract, the plaintiff was contractually 
bound to advance if asked to do sc, and 
that a consideration 'whether he would 
be willing to advance so large a sum” is 
out of place. The evidence upon which 
the Subordinate Judge acted is quite plain, 
and there is, in fact, no evidence the other 
way. Naresh Mitra, the Pleader, speaks to 
it, and says he sent his clerk, with the vendors, 
to see the plaintiff about obtaining the 
money. The clerk, Chakravarti, says that the 
money was paid in his presence. The entries 
in the plaintiff’s khata book bear out the story. 
The Subordinate Judge found, and their 
Lordships find, no reason to doubt the genuine¬ 
ness of these entries. Their Lordships 
cannot find in the plaintiff’s deposition in the 
criminal case anything irreconcilable. The 
plaintiff’s deposition made before the Deputy 

Magistrate on the 7th September 1905 does 
not, in their Lordships’ opinion, support the 
view that it is irreconcilable with the pay¬ 
ment of the Rs. 1,500. The deposition was 
taken in proceedings in which the real issue 
related to the making of the contract, and not 
to the question of how much of the consider¬ 
ation had been paid. The plaintiff speaks as 
to the payment of Rs. 50 and says that this 
was for “executing a sale of the house and 
some lands,” and adds that the receipt is 
contained in the bainapalra - all this being 
strictly in accordance with the facts, except 
that the payment was Rs. 51, not Rs. 50. He 
continues that this money has not been return¬ 
ed and is still on deposit, and adds: I 
have not got back yet the Rs. 50 
advanced. I do not wish to realise it 
by Court.” It is chiefly on this statement 
that the assumption is drawn that the 
Rs. 1,500 could not have been advanced, but 
this conclusion depends on regarding the 
answer already quoted as meaning that the 
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Rs. 50 was the total advance, and not only is 
there no statement to this effect, but there is 
nothing to show that any question was asked 
to which such an answer was required. He 
was asked nothing about the Rs. 1,500. 

For these reasons their Lordships 
find themselves unable to agree with 
the conclusions of the High Court. They 
will humbly advise His Majesty that this 
appeal ought to be allowed, the judgment 
and decree of the High Court set aside 
and the decree of the Subordinate Judge 
restored, with costs against the respondent 
Saraanta in the High Court and before this 
Board. 

Appeal allowed. 

Solicitors for the Appellant ; Messrs. 
Theodore Bell ar.d Co. 

Solicitors for the Respondent : Messrs. 
Watkins Hunter. 


CALCUTTA HIGH COURT. 
Letters Patent Appeals Nos. 100 and 101 

ok 1914. 

April 2J, 1917. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

KAILAS CHANDRA DUTTA and others— 

Defendants - Appellants 

versus 

PADMA KISHORE ROY and others— 
Plaintiffs—Respondents. 

Appeal, second—Civil Procedure Code (Act V uf 
1‘JOfD, 5. 100 (I) (a), (b)— Appeal, second—Custom or 

'/.sage, existence ■</', whether question of fact or laic _ 

Evidence. 

A decision that an alleged custom is not estab¬ 
lished by the evidence on the record is a decision 
on a question of fact, with which the High Court 
cannot interfere iu second appeal, [p. 961, col. 2.] 

But although the question of the existence of au 
alleged custom is a question of fact, the decision 
is liable to attack in second appeal on the ground 
that irrelevant evidence has been received or that 
relevant evidence has been excluded, or that there 
is no evidence of the alleged custom, or that the 
finding as to the existence of 1 ho custom is based 
on legally insufficient evidence, or that the facts 
found do not constitute evidence of the alleged 
custom or that in the determination of the question 
in controversy legal principles or tests have been 
erroneously applied, e. g. t that the Court has not 
correctly appreciated the essential attributes of a 
custom or lias overlooked the distinction between a 
custom and a usage, [p. 962. col. 2; p. 963 col. 1.] 
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The question whether the facts found iu any given 
instance prove the existence of the essential 
attributes of a custom or usage or whether a custom 
is reasonable and valid, is a question of law, which 
may be discussed in second appeal. But the mere 
question of the sufficiency of the evidence adduced 
to establish a custom is not a ground of second 
appeal, [p 963, col. 1.] 

Under section 100 (1) (a), (b ),Civil Procedure Code, 
the High Court is not entitled in second appeal to 
determine whether the evidence of the existence of 
an alleged usage is or is not credible, though it is 
competent to determine, whether the usage, proved 
by evidence to exist, does or does not possess the 

force of law. tp. 063, cois. 1 & 2 j 

Though the question whether a given state of facts 
establishes a binding custom or usage is a question 
of law, the question whether such a state of facts has 
been proved bv evidence is a question of fact. Cp* 

963, col. 2.] 

Letters Patent Appeals against the decrees 
of Mr. Justice D. Chatterjee in Appeal 
from Appellate Decrees Nos. 4155 and 4156 

of 1910. 

FACTS.—Plaintiffs-landlords brought 

these suits for recovery of possession, on 
the ground of non-transferability of an 
occupancy holding belonging to one Ramjoy 
Pal which had been purchased by defendants 
1st party from Hara Sundari, daughter of 
Ramjoy. Defendants 1st party alleged that 
the jote did not belong to Ramjoy but to 
Joytara, wife of Ramjoy, as her strilhan 
and that on her death Hara Sundari succeed¬ 
ed to the same and afterwards she sold it to 
them. Defendants 2nd party alleged that 
the jote belonged to Ramjoy and on his 
death it devolved on Joytara, his widow, and 
that Hara Sundari being a childless widow 
could not succeed to the same and that they 
purchased the jote from the next reversioners, 
Durga Charan and Purna Chandra Pal, and 
obtained recognition from the landlords but 
subsequently surrendered the lands, and thus 
they supported the case of the plaintiffs- 

landlords. 

- The first Court held that the jote belonged 
to Ramjoy and not to Joytara and that 
there was no custom of transferability of 
jote rights in the mahal which could be said 
to have grown up and that the plaintiffs 

wore entitled to succeed. 

On appeal the lower Appellate Court held 
that the disputed jote was the stridhan of 
J'oytora and on her death Hara Sundari, 
her daughter, succeeded to the same and the 
defendants 1st party being unauthorised trans¬ 
ferees could not resist the - suit. On the 


issue as to transferability the lower Appellate 
Court did not uphold the contention of the 
defendants that in khas mahal lands (the 
disputed holding being situated in a khas 
mahal) the usage of transferability prevail¬ 
ed, but on the contrary held that there was 
no sufficient evidence on the point and on 
the whole the said Court agreed with the 
first Court in its opinion that the evidence 
was not sufficient or cinclusive to enable 
the Court to hold that occupancy rights 
were transferable by usage in the quarter 
in which the disputed land was situate. 

On second appeal Mr. Justice D. Chatterjee 
held that the appeal was concluded by the 
findings of fact arrived at by the lower 
Appellate Court and dismissed it with 
costs. 

Against this decision an appeal was pre¬ 
ferred under section 15 of the Letters 
Patent. 

Dr. Jadunath Kanjilal (with him Babus 
Birendia Chandra I)as and Jogendra 
Kumar Be ), contended on behalf of the 
appellants that the High Court was com¬ 
petent to go into the evidence of custom 
of transferability adduced in this case, in 
order to arrive at a conclusion whether that 
evidence * as sufficient to establish the custom. 
Evidence on the record was amply sufficient 
to prove the custom. It ought to have done so 
and examined the evidence for the purpose of 
seeing whether the inference as to non¬ 
existence of the custom would legally follow 
from that evidence. In support of his 
arguments he cited Vishnu v. Krishnan (1), 
Kakarla Abbayya v. Baja Venkata Bapayya 
Rao (2), Bhogirath Chandra Mandal v. 
Sital Chandra Sarkar (3), Sreemutty 
Kurani Dassi v. Sajoni Kant Singh (4). 
And it was also submitted that one of 
the plaintiffs made admissions in course of 
his deposition regarding the usual rate of 
nazarana for recognition. That admission 
went to prove a modified custom of transfer- 
ability, See Sekh' Chand v. Romoni Mohan 
Roy (5). 

Babu Upendra Kumar Roy , for the Respon¬ 
dents, was not called upon. 

0) 7 M. 3; 2 lad. Dec. (n. s.) 588.] 

(2) 29 M. 24; 16 M. L. J. 8. 

(3) 17 lad. Gas. 15; 16 C. W. X. 955. 

(4) 12 C. W. N. 539. 

(5) 17 Ind. Cas. 603; 17 C. W. N. 1105. 



Vol. XLl] iNDiAA UAfcliib. 951 

KAILAS CHANDRA DUTfA V. PAUiJA KISHOKE ROY, 


JUDGMENT. 

Mookerjee, J.—These appeals have been 
preferred, under clause 15 of the Letters 
Patent, against the judgments of Mr. Justice 
Digambar Chatterjee in two suits for re¬ 
covery of possession of land. The plaintiffs 
alleged that the lands in dispute constituted 
non-transferable occupancy holdings and yet 
the tenants had transferred them to the de¬ 
fendants. The plaintiffs consequently prayed 
that the defendants might be ejected as 
trespassers. The defendants contended that 
the holdings were transferable by custom 
and local usage. Thereupon an issue was 
raised in these terms: Whethei raiynti 
lands are transferable by usage and custom 
without the consent of the landlord/’ The 
Court of first instance ruled, on the authority 
of the decision in Peary Mohan Mukerjee v. 
Jote Kumar Mukerjee (t), that to prove a 
custom or usage that occupancy holdings are 
transferable in any locality, it is not sufficient 
to show simply that such holdings are sold 
in the village or neighbouring villages, as 
the essence of usage of transferability is 
that transfers made to the knowledge of 
but without the consent of the landlord are 
valid and must be recognised by him. The 
Court examined the evidence from this 
point of view and came to the conclusion 
that it was quite insufficient to establish 
the alleged custom or usage. The Court 
held expressly that the evidence showed 
that the names of transferees were not 
recorded in the office of the landlord unless 
a bonus was paid and that even when 
bonus was offered by the transferee to 
the landlord, the latter had the option either 
to accept or refuse the same. In this 

view the Court decreed the suits. Upon 
appeal by the defendants, the Subordinate 
Judge confirmed the findings of the Tri 1 
Court and held that the evidence did not 
go to show that occupancy holdings were 
transferable by custom or usage. With 
reference to instances of transfer adduced 
by the defendants, the Subordinate Judge 
observed that, as ruled in the case of Ra- 
jendra Kishore Adhikari v. Chandra Nath 
Dutt (7), a growing usage of transferability 
was of no effect against the landlord 
and that the usage to be effective must 

have already grown up [Buzlul Kerim v. 

(0) 11 C. W. N. S3. 

(7) 12 C. W, S. bib, 


Satiuli Chan Ira (■>)]. in this vie w, the Sub* 
ordinate Judge dismissed the appeals. On 
second appeal to this Court, Mr. Justice 
Digambar Chatterjee has held that . the 
appeals were concluded by the findings of 
fact arrived at by the lower Appellate Court. 
On the present appeals, Dr. Jadu Nath 
Kanjilal has argued that the evidence on 
the record is sufficient to establish ihe exist¬ 
ence of the alleged custom or usage of 
transferability, and he has invited us to read 
the whole of the evidence on the record. 
In support of the course we have been asked 
to adopt, reference has been made to the 
decisions in Vishnu v. Krishnun (1) and Ka - 
karla Abb njya v. Raja Venkata Papayyi Rau 

{ ' 2) \ 

We have the authority of the Judicial 
Committee for the proposition that a deci¬ 
sion that an alleged custom is not estab¬ 
lished by the evidence on the record is a 
decision on a question of fact. In the case 
of Muhammad Kamil v. Ioitiaz Fatima {9) 
the plaintiff contended that the rights of 
the parties were regulated by the Muham¬ 
madan Law of inheritance; .the defendants 
set up a family custom whereby female heirs 
were excluded. The Trial Court held that 
the alleged custom was not established 
by the evidence and this conclusion was 
confirmed by the Judicial Commissioner on 
appeal. Sir Arthur Wilson observed that 
the existence of the custom was a question 
of fact, and as the Courts in India had 
concurred in their judgment as to this 
questi< n, their Lordships saw no reason 
why they should not follow their usual 
practice of accepting concurrent findings of 
fact. Precisely the same language was 
used by Lord Collins in another case de¬ 
cided by the Judicial Committee, Anant Singh 
v. Durga Singh (10). There the question arose 
whether succession in a Hindu family was 
regulated by a special family custom or by 
the ordinary Mitakshara Law. The Judicial 
Commissioners, disagreeing with the Trial 


(,s) 10 I ml. Ca>. 325; 13 (J. L. J. 4l\ 15 C. \V. N. 


52. 


(!)) 1 I ml. Cab 4.57; 31 A 557; 10 C. L. .J. 297; 11 
JijUI. L. it. 1210; 1-1 C W. N. 50; 10 M. I-. J. 097; 13 
). C. 1*3; 3H 1. A. 211 (P. C.). 

(10) 0 1 ml Cas 7*7: 32 A. 303; 14 C. W. X. 770; 7 
\. I,. J. 7«>4; 12 C. L. J. 20; 12 Horn U It. 504; 8 M. 
L T. 70; 20 M. L. J. 004; 130. C\ 103; (!\ 0./; 3, 1. 

10li (1011) M. W, X. 324. 
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Court, held that the evidence adduced by 
the plaintiff was not sufficient to establish 
the special custom. The Judicial Committee 
held that the question involved was one of 
fact only and they saw no reason whatever 
to differ from the opinion of the Judicial 
Commissioners. The view that the question 
as to the existence of a custom is a question 
of fact is supported by numerous decisions 
of high authority in English Courts. Thus 
in Nelson v. Dahl (11) Sir George Jessel, 
M. R., observed that the question whether 
there was a specified custom or usage in 
the Baltic wood trade was a question of 
fact and like all other customs it must 
be strictly proved. In Postlethwaite v. Free¬ 
land (12) Lord Blackburn held that the 
question whether an alleged custom of the 
port was established by the evidence was 
rightly left to the Jury. To the Fame effect 
is the decision in Goodwin v. Robarts (13). 
Similarly, Channel, J., observed in Moult v. 
Halliday (14) that the question as to the 
existence of a custom is a question of 
fact, and it is necessary to prove the cus¬ 
tom in each case, until eventually it be¬ 
comes so well understood that the Courts 
take judicial notice of it. A similar view 
has prevailed in this Court for at least 
half a century. Thus in Hureehur Mookerjee 
v. Judonnath Ghose (Id) Jackson, J., held that 
the question whether the disputed tenure 
was transferable by custom, was a question 
of fact on which the lower Court alone 
could pass a decision, and on which the 
Hifib Court could not interfere on second 
appeal. To the same effect is the judg¬ 
ment of Glover, J., in Joy Kishen Mookerjee 
v. Doorga Narain Nag (16). Again Kemp, 
J., observed in Syud Ali v Gopal Dess 

(17) that a finding upon a question of 
custom after going into evidence was a 
finding on a question of fact with which 


(11) (1879) 12 Ch D. 568, on Appeal Dahl v. 
iVc? L so/j Dank in, (1881) 6 App. Cas. 38; 50 L J 
Gh 411 ; 44 L. T. 381; 29 W. R. 543; 4 Asp. M. c! 


T ( m 2, o ^ 1880) 5 A PP- Cas - 5 "j 49 L. J. Ex. 630- 4 
L. f. 845; 28 W. R. 833; 7 Asp. M. C. 302. 

n 1( ? Ex * 33 ^ 0n A PP eal (1876) 1 Api 

Cas. 476; 45 L. J. Ex. 74.-; 35 L. T. 179; 24 W. f 

vO / • 

1 Q- B - 125 at p. 1<9; 67 L. J. Q. B 451 
77 KT. <94; 46 W. R. 318; 62 J. P. 8; 14T.L R 109 

(15) 10 W. R. 153. • 

(16) 11 W. R. 348. 

(17) 13 W. R. 420 


the High Court could not interfere in second 
appeal. Precisely the same view was taken 
by Farran, C. J., in Bai Shirinbai v. Kharshedji 

(18), where he ruled that sitting in second 
appeal, it was not open to the Court to 
arrive at an independent findir.g as to 
whether the evidence established, as the 
Courts^ below concurrently held it did, 
the existence of a custom amongst Parsis 
which validated and rendered binding marri¬ 
ages contracted between children of ten¬ 
der age. - 

But, although the question of the exist¬ 
ence of an alleged custom is a question 
of fact, it is conceivable that the decision 
may involve an error of law so as to justify 
the interference of the High Court in 0 
second appeal. Thus, the decision is liable 
to attack in second appeal on the ground 
that irrelevant evidence has been received, 
as in Palakdhari Rai v. Manners (19) and 
Durga Charan Mahto v. Raghunath Mahto( 20), 
or that relevant evidence has been excluded, 
as in Dalglish v. Gazuffer llassain (21) and 
Sariatullah Sarkar v . Pran Nath Nandi (22). 
The decision may also be successfully attacked 
on the ground that there is no evidence 
of the alleged custom, or, as it is sometimes 
said, that the finding as to the existence of 
the custom is based on legally insufficient 
evidence[ Peary Mohan Mukerjee v Jote Kumar 
Mukerjee (6), Hashim Ali v. Abdul Rahman 
(23), Ram Bilas v. Lai Bahadur (24)J. The 
decision may again be assailed on the ground 
that the facts found do not constitute evidence 
of the alleged custom [ Durga Charan Mahto 
v. Raghunath Mahto (20), Hanumantamma v. 
Rami Reddi (25), Mirabivi v. Vellayanna 
(26) and Subhadra v. Tribhuan Dat (27)]. 
The decision may, further, be liable to 
attack on the ground i hat in the deter¬ 
mination of the question in controversy, 

• 

(18) 22 B. 430; 11 Iml. Dec. (n. s.) 869. 

(19) 23 C. 179; 12 Iud. Dec. (n. g.) 119. 

(20) 20 Iml. Cas. 810; 18 G. W. N. 55; 18 C. L. J. 
559. 

(21) 23 C. 427; 12 Ind. Dee. (n. s.) 284. 

(22) 26 C. 184; 13 Ind. Dec. (n. s.) 723. 

(23) 28 A. 698; A. W. N. (1906) 187; 3 A L. J. 

467. 

(24) 30 A. 311; 4 M. L. T. 169; 5 A. L. J. 456; A. 

W. N. (1908) 112. 

(25) 4 M. 272.- 1 Tnd. Dec. (n. s.) 1025. 

(26) 8 M. 464; 9 Ind. Jur. 267; 3 Ind. Dec. (s. s.) 

317. 

(27) 15 Ind. Cas. 247. 
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legal principles or tests have been erro- dissent from this view, which, in our opinion, 
neously applied, for instance that the Court finds no support from section 100 (1) (a), 
has not correctly appreciated the essential ( b ) of the Civil Procedure Code, 1908. 
attributes of a custom [ Mahamaya Deri v. No doubt, a second appeal lies to the 
Haridas Haidar (28), Desai Ramhhoddas v. High Court on the ground that the deci- 

Rawal N athubhai (29), Prodyote Kumar Tagore sion is contrary to, or has failed to deter- 

v. Rakhal Chandra (30)] or of a usage mine some material issue of, “usage having 
[Dalglish v. Qazuffer Hassain (21) and Palak- the force of law.” But this does not 
dhari Rai v. Manners (19)], or has entitle the High Court in second appeal 
overlooked the distinction between a custom to determine whether the evidence of the 
and a usage [Nelson v. Dahl (11)]. Con- existence of the alleged usage is or is not 

seqnently, the question, whether the facts credible, though the High Court is corn- 

found in any given instance prove the exist- petent to determine, whether the usage, 
ence of the essential attributes of a custom proved by evidence to exist, does or does 
or usage, is a question of law which may be not possess the force of law. In so far 
discussed in second appeal [ Durga Charan as the contrary view was taken in the cases of 
Mahto v. Raghunath Mahto (20), Lalman v. Ram Harakh Tewari v. Ishardat Tewari (38), 
Nand Lai (31)]. Obviously, the question Shahbaz Khan v. Rahiman (39), Kakarla 
whether a custom is reasonable or valid, is Abbayya v. Raja Venkata Papayya Rao (2) and 
a question of the law [Hurry Churn Das< possibly also to some extent in Vishnu v. 
v. Nimai Chand (32), Qurai Kar v. Knar man i Krishnan (l), are not prepared to 

Singha (33)]. Subject to these qualifications accept them as correct expositions of the 
it is plain that the mere question of sutli- law. The substance of the matter is that 
ciency of the evideuce adduced to establish while the question whether a given state 
a custom is not a ground of second appeal of facts establishes a binding custom or 
[Sreemutty Kurani Dassi v. Sajoui Kant usage is a question of law, the question 
Singh (4), Hashim Ali v. Abdul Rahman (23), whether such a state of faots has been 
Rao Girraj Singh v. Lala Hatagobind proved by the evidence is a question of 
Sahai (34), Makund Murari Dass v. Krishna fact. 

Dhone Ghose (35), Ganesh Dat Singh v. Sukh- In the case before us no question of 
raj Singh (36), Lalman v. Nandalal (31) and law obviously arises upon the faots found 
Mahadec Prasad v. Nabi Bukhsh (37)]. We by the lower Appellate Court in concurrence 
are not unmindful that a contrary view with the Court of first instance, and we 
was adopted in the case of Kakarla Abbayya are clearly of opinion that Mr. Justice 
v. Raja Venkata Papayya Rao (2), in which Digambar Chatterjee properly declined to 
it was ruled that it is the duty of the examine the oral and documentary evi- 
Court in second appeal, when a question denoe, with a view to determine whether 
of custom is raised, to examine the evidence the Subordinate Judge was correct in his 
not merely with a view to ascertain conclusion as to its insufficiency to establish 
whether all the essential elements the alleged custom or usage. The appeals 
have been proved to exist but also whether fail and must be dismissed with oosts. 
the evidence is credible. We respectfully Beachcroft, J.—I agree. 

Appeals dismissed, 

(28) 27 Ind. Caa. 400; 42 C. 455 at p. 471; 20 C. 

L. J. 1 S3; 19 C. W. N. 208. 

(29) 21 B. 110; 11 Ind. Dec. (n. s.) 75. 

(30) 5 Ind. Caa. 243; 11 C. L. J. 209; 14 C. W. N. 

487; 37 C. 322. 

(31) 20 Ind. Caa. 894; 17 O. C. 1. 

(32) 10 C. 138; 13 C. L. R. 207; 5 Ind. Dec. (n. a.) 

94. 

(33) 29 Ind. Gas. 312; 19 C. W. N. 1188. 

(34) 4 Ind. Cas. 304; 32 A. 125; 7 A. L. J. 36. 

(35) 9 Ind. Caa. 839. 

(36) 14 Ind. Caa. 12. 

(37) 25 Ind. Cas. 104. 


(38) 3 1ml. Cas. 558. 

(39) 11 Ind Cas. 530. 
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KHONDKAR MEHDI HOSSEIN V. DWESH CHANDRA. 

CALCUTTA HIGH COURT. 

Appeals from Appellate decrees Nos. 2402, 

2501 and 2502 of 1912. 

May 22, 1917. 

Present :—Justice Sir Asutosh Mookerjee, K'r., 

, and Mr. Justice Walmsley. 

KHONDKAR MEHDI HOSSEIN and 
others—Defendants—Appellants 

versus 

UMESH CHANDRA MUKHERJEE and 
others—Plaintiffs—Respondents. 

Chowkidari cliakran lands comprised within putni, 
resumption oj — Putnidar, rights of— Payment of 
additional rent. 

A putnidar is entitled to recover possession of the 
chowkidari chakrau lands situate within the ambit of 
thelands comprised in his j lease, which on resump¬ 
tion by Government under the Bengal Chowkidari Act 
have been settled by the Collector with the zemindar, 
and to hold them as part and parcel of his putni 
under the zemindar on payment of the sum assessed 
as revenue upon those lands under the Chowkidari 
Act, and in addition a fair share of the protits of the 
land, unless it is shown that in assessing the putni 
rent at the time of the,-putni lease the protits of all 
the lauds including the cliakran lands were fully 
taken into account, [p. 907, col. 2; p. W68, col. I.] 

Appeals against the decrees of the Subordi¬ 
nate Judge, Birbhoom,dated the 6th May 1912, 
modifying those of the Munsif, second Court, 
Rampurhat, dated the 25th March 1911. 

FACTS material for report are briefly as 
follows:— 

Certain chowkidari chakran lands, which 
were situate within the ambit of the plaint¬ 
iffs' putni taluqs under the zemindari of the 
defendants, were resumed and transferred 
to the defendant zemindars under the provisions 
of the Bengal Chowkidari Act. As the plaint¬ 
iffs were not given possession of those lands 
by the zemindars , they brought the present 
suit against the zemindars for recovery of 
possession of the resumed chowkidari chakran 
lands, on the allegation that according to 
the terms of the putni puttah they were 
entitled to those lands as they were situate 
within the boundary of their putni taluqs. 

The Munsif decreed the suit and ordered 
that the plaintiffs should be given possession 
of those lands on payment of the new 
assessment of the revenue made by the Col¬ 
lector under the Chowkidari Act plus half the 
prr tits of the land to the zemindar defendants. 

The defendants appealed and the plaintiffs 
tiled cross-objections. The Appellate Court 
confirmed the decision of the Munsif as 
regards the plaintiffs* right to those lands 
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but allowed the cross-objection, directing 
that the plaintiffs were not bound under the 
terms of their puttah to pay any share 
of the profit of the lands to the zemindars , 
but that they were only liable to pay the new 
assessment of revenue made upon those 
lands by the Collector. 

Against the decision of the Appellate 
Court, this second appeal was preferred on 
the grounds, inter alia , (1) that the plaintiffs’ 
suit was barred by limitation, (2) that the 
plaintiffs were not entitled to the chowkidari 
chakran lands, and (3) that the plaintiffs 
were liable to pay additional rent or profits 
over and above the revenue assessed upon 
those lands under the Chowkidari Act. 

Extracts from the translation of the 
putni puttah which are material to the report 
are given below: 

This pattah in respect of the mofussiU 
patni taluk settlement is executed to 
the effect that tarafs Basora and Dorga- 
pur within l’erg ana Koar Protap borne 

on the towji of the Col leef orate of 

District Murshidabad in No. 278, consti¬ 
tute the zemindari of me and my sisters. A 
four-anna share of all the lands appertaining 
thereto is in my distinct right. You now 
having applied for a mofussali pat i taluk 
settlement in respect of my four-annas share 
of the aforesaid tamfs , that is to say, the tarafs 
Basora and Durgapur at the annual jama of 
Rs. 501 exclusive cf the expenditure of the 
iswar shera and the collection charges, I 
grant your application and having received 
to-day in cash to my full satisfaction the 
proper amount of consideration of Rs. J ,000 
and fixing the annual rent of the aforesaid 
four-annas share of the fora/* at Rs. 101 grant 
you this mofussali patni taluk settlement, 
and you have of your free will admitted the 
same and executed a kabuliat and submitted 
it into my sherista. Entering into possession 
of the aforesaid tarafs in patni right you 
shall continue to pay according to the hist- 
bindi given below the aforesaid fixed annual 
jama into my zemindari sadar catchary in my 

own village or any other place instead of the 

said catchary where I wish you to make pay¬ 
ment of the rent, fncaseof default of payment 
of any kisl you shall pay interest at the 
rate of 1 per ceut. per mensem. In paying 
the rent at which yoa take this mfussali 
patni taluk settlement you shall not take any 
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objections on the excuse of profit or loss, 
realization or non realizition (of rent), death, 
desertion, the land being patit, absconding, 
drought, inundation, fl)od, the land being 
washed away by river or occupied by roads, 
covered with sands, and possession or dis¬ 
possession, providential visitations or on 
any other exouses, but you shall pay the full 
amount of jama as stated above and take 
(lakh lias from me bearing ray seal. If you 
plead any payment made without a dakhih 
the same will not be accepted. Neither you 
nor your heirs and representatives shall 
ever advanoe any claim for abatement of the 
aforesaid fixed amount of rent of Rs. 5")l 
on any of the grounds on which an abate¬ 
ment may be claimed. If you do any, the 
same will be rejected by me as well as by 
all the Courts. I, too, shall not be competent 
to demand any enhanced rent. \ ou shall 
never apply for mutation of names at any 
place in respect of the said patni taluk. If 
you or any of your heirs and representatives 
shall apply for mutation of names, the same 
will be rejected and be void. } ou shall 
keep intact the limits and boundaries of the 
t irafs as before and keep the same in your 
possession. If owing to any acts of fraud 
or neglect on your part any other zemindar 
overleaps the boundary, or, the boundaries 
are interfered with, then you shall bring 
the same in your own possessi m at your 
own costs and exertion. If you fail 
to do so, you as well as your heirs and 
representatives shall be liable lor com¬ 
pensation and costs. You shall carry out 
and abide by the orders that are passed 
by the hakims or may be passed by 
Courts. I having nothing to do with the 
fame. God forbid if any criminal occur- 
rence takes place within the tara^ or any 
other occurrence a report of which is 
required to be made before the Police, then 
you shall lodge informatim before the 
Police and take proper steps. If you tail 
to lodge information or take proper steps 
you shall be held answerable for the same, 
I having nothing to do with the same. 
Acquiring the p tni right in the huts, 
jhi ts, rivers, ualos, nvnkors, bankors , grass kors, 
tanks khah, khandoka, jalkors , falkm, 
jungles , gardens, fruit bearing and other 
sorts of trees, kankar jama, jhandi jama :, 
hats , ghats , galas, ganjas , ferry -ghats and 


other things either known or suppressed 
and in the possession or out of possession, 
chaks , habitations, haul and pat it lands, 
with the exception of valid lakhtraj , you 
as well as your sons, grandsons, etc., in 
succession shall continue to peacefully enjoy 
and possess. 

* * * * 

You will have like me the power of 
making measurement of the land of the 
aforesaid farafs, enhancing the rent, 
assessing the rent on the mal lands 
held and enjoyed by others as lakheraj and 
chakran lands, dismissing the servants as 
the patnidar. You shall make measure¬ 
ment of the land, enhance the rent, assess rent 
on the mal lands including the same into 
the mal lands and appoint and dismiss the 
servants when necessary and cont’nue to 
enjoy the profits. You will be interested 
with the profits in excess of the patni jama 
or the loss, the sarkar having nothing to do 
with the same. 

* * * # 

I shall get the compensation money that 

may he awarded for the land of the tarafs 

acquired by Government for the Railways 

or any other purposes. You shall get an 

abatement in the patni jama to the extent 

of the amount that may be deducted by 

the Government from the amount of sadar 

# * * ” 

jama. 

Babu Ram Chandra Mazumdar 'with him 
Babu Nagendra Nath Sen), for the Ap¬ 
pellants.—I shall not dispute the title of the 
plaintiffs to the chowkidari chakran lands as 
the recent Privy Counoil decision in Ranjit 
Singh v. Kali Dad Debi (1) shows that the 
put nidi* rs are entitled to those lands. Nor 
.shall I contend that the plaintiffs’ suit is 
barred by limitation as it has been instituted 
within twelve years from the date of the 
resumption proceedings. But what I would 
submit is this, that the putnidars are boand 
to pay not only the revenue assessed upon 
those lands by the Collector but also a fair 
share of the profits. These lands were not 
contemplated by the parties at the time of 
the creation of the putni. Their profits were 
not taken into consideration in fixing the 


/ 1 \ 4 () ind. Das 981; 21 C. W. X 609; 32 M. L .1. 
KKV 15 V. L. J. 390; 2."> C L. .1. 499; 19 Horn. L. It. 
46V2H. L. VM; (1917) M W X. 459; 6 L. \Y, 
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putni rent. * Therefore, the putnidars are 
bound to pay additional rent to the zemindar 
for these lands. (Refers to the terms of the 
putni lease.) My next point is that mesne 
profits have been assessed on a wrong basis. 
The defendants are bound to pay mesne profits 
on the basis of the rents received by them 
in respect of the chowkidari chakran lands, and 
they are not bound to pay the value of the 
produce of these lands as mesne profits. If 
the plaintiffs were in possession they would 
have let out those lands to tenants, so that 
the loss they suffered by dispossession was 
not the produce of the lands but the rents 
which they would have realised from the 
tenants of those lands. 

[Mookerjee, J.—Your contention seems 
to be perfectly reasonable. Let us hear the 
respondents.] 

Babu Brajendra hath Chatter] ee, for the Re¬ 
spondents,—Ordinarily a putnidar on getting 
the resumed chakran lands is bound to pay 
additional rent to the zemindar. But where 
the putni lease stipulates that the putni rent 
will not be increased or decreased on any 
account whatsoever, but will remain unalter¬ 
able for ever, the putnidar is not bound to pay 
additional rent for the chowkidari chakran 
lands. In the putni pnttah there are clauses 
whioh clearly show that the putnidar will 
not be bound to pay any additional rent 
nor would be entitled to claim any abatement 
of rent on any ground whatsoever. All the 
lands comprised within the mahals were 
granted to me in putni for a fixed juma 
of Rs. 501 and the zemindar stipulated that 
he would never be entitled to demand any 
enhanced rent. How oan he now demand 
an additional rent for these chowkidari 
chakran lands which were included in the 
putni at the time of the putni settlement P 

[Mookerjee, J.—If your contention is right, 
then you are not even bound to pay the 
revenue whioh has been assessed upon these 
lands by the Collector under the ChowKidari 
Act. But you have no objection to the 
payment of that revenue. How could you 
consistently object to the payment of ad¬ 
ditional rent to the zemindar p] 

The new revenue assessed by the Collector 
is revenue payable to Government and not 
rent payable to the zemindar. But even that 
I was not bound to pay, though I did not 
object to the payment of the new revenue 

assessed under the Chowkidari Act. But that 


cannot estop me from claiming an exemption 
from the payment of additional rent in 
respect of these lands. It might be, my 
clients were ill advised not to urge their 
right to hold those lands without the payment 
of anything to the landlords in respect of 
those lands. I rely upon a recent decision 
of their Lordships Fletcher and Teunon, JJ., 
in S. A. No. 1500 of 1914 decided on the 23rd 
June 1916 [Nalinakhya Basu v. Bijoy Chand 
Mahatap *], in which it has been held 
that the putnidar is not bound to pay 
any additional rent for the chowkidari lands 
if the putni puttah does not provide for it. 
This decision has not been yet reported but 
I ask your Lordships to call for the judgment 
and look into it. That deoision i 9 strongly 
in my favour, and I would rely upon it. 

[Mookerjee, J,—That decision might turn 
upon the particular facts of that case, but 
we have to decide this case on its own facts.] 
No doubt the facts of two oases are never 
exactly the same, but still the principle of 
that decision, if accepted by your Lordships, 
would entitle me to hold these lands without 
the payment of any additional rent. Here 
the putni puttah does not provide for the 
payment of any additional rent for the 
chowkidari chakran lands, on the contrary 
it says that the rent of the patni would never 
be enhanced. .* •. : ' 

[Mookerjee, J. — That is because the re¬ 
sumption of the chowkidari chakran lands 
was never contemplated by the parties.] 

My learned friend on the other side has 
argued that the chowkidari chakran lands 
were not included in the patni puttah , but 
that is not correct. They were included, 
as the terms of the puttah show, and his 
very concession that the zemindar could 
not claim these lands goes to show that 
these lands were - included in the putni 
puttah. If these lands were included in 
the patni puttah t their resumption was con¬ 
templated by the parties at the time of 
the putni lease. 

As regards the question of mesne profits, 

I submit that the amount of the mesne 
profits depends not upon the loss suffered by 
the rightful owner who was dispossessed, but 
upon the amount of the profits which the 
wrongful possessor received or could have 
received with duediligence,see seotion2, clause 


# Has been reported in 40 Ind. Cas. 395— Ed, 
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(12), Code of Civil Procedure. In my suit 
not only the zemindars but also the tenants 
settled upon these lands by the zemindar 
have been made defendants. So there is 
no reason why mesne profits should not 
be assessed on .the basis of the produce. 
However, this is a small matter and I 
do not like to press for it, but as regards 
the other question, 1 do submit most res¬ 
pectfully that the putnidars are not bound 
to pay any additional rent or any share 
of the profits of the chowkidari chakran 
lands and I rely upon the unreported de¬ 
cision* of Fletcher and Teunon, JJ. 

S. A. No. 2402 ok 1912. 

; JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of posses¬ 
sion of land with mesne profits. On the 
27th July 1366, the plaintiffs obtained a 
putni of two villages from the zemindar 
defendants. A bonus of Rs. 1,00^ was paid 
for this lease and the annual rent was fixed 
in perpetuity at Rs. 501. Within the ambit 
of the lands comprised in the putni lease, 
there were chowkidari chakran lands, at 
that t me in the occupation of chowkidars 
These lands were subsequently resumed by 
the Government and transferred to the 
zemindars , in conformity with the provisions 
of the Village Chowkidars Act, lb70. The 
zemindar took possession of the lands and 
settled them with tenants. The plaintiffs, 
who were putnidars, thereupon instituted 
this suit on the 11th June 1910 for declara¬ 
tion of their title and for recovery of 
possession with mesne profits. The Courts 
below have concurrently made a decree in 
their favour; but the two Courts have 
disagreed as to the terms under which the 
plaintiffs are entitled to hold this land as 
part and parcel of their putni under the 
zemindars . The Court of first instance 
held that the plaintiffs were under an 
obligation to pay to the zemindars , not only 
the sum assessed under the Village Chowki¬ 
dars Act, 1870, at the time of resumption, but 
also a share of the profits of the lands 
they claim to recover. On appeal, the 
Subordinate Judge has held that the 
plaintiffs are liable to pay to the zemindar 
nothing beyond the sum assessed at the 
time of resumption as payable into the 

• #See Nalinakhya Basu r. Bijoy Chand Mahatap , 40 
Ind. Ca* 395. — Ed, 
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chowkidar i fund. Upon the question of 
mesne profits also, the two Courts have dis¬ 
agreed. The Trial Court held that the rent 
payable by the tenants settled on the lands 
by the zemindars was the measure of damages 
recoverable by the plaintiffs. The Sub¬ 
ordinate Judge, on the other hand, has held 
that the plaintiffs are entitled to the value 
of the actual produce of the lands in suit. 
The zemindars have appealed to this Court 
and have raised only those two questions 
whereon the Courts below have disagreed; 
they have not disputed the right of the 
plaintiffs to recover possession of the lands, 
and it may be added that in view of the 
decision of the Judicial Committee in the 
case of Ranjit Singh v. Kali Vasi Debt (1), the 
decree for possession cannot possib/y be suc¬ 
cessfully challenged. 

As regards the first question, namely, the 
terms under which the plaintiffs are entitled 
to recover possession of these lands from the 
zemindars and the tenants inducted by them 
into the land, we are of opinion that the 
view taken by the Subordinate Judge is 
erroneous. It was pointed out by this 
Court in the case of Kazi Xewaz Khoda v. 
Ram Jadu Bey (2) that if in assessing the 
putni rent, the profits of all the lands 
including the chakran lands were fully 
taken into account, the putnidar would not be 
liable to pay additional rent for the chakran 
lands when they came into his possession; 
but otherwise the putnidar is bound to pay 
to the zemindar , in addition to the fresh 
amount assessed on resumption, a fair 
share of the profits derivable from the 
land. This view has been subsequently 
approved in the oases of Rajendra Bath 
Mukerjcc v. Hira Lai Mukerjee (3) Uopendra 
Chandra Mitter v. Turaprasanna Mukerjee 
(4) and Harak Chand v. Charts Chandra 
Singh i (5). In the first of these oases, 
Brett, J., pointed out that it was not correct 
to hold as a general principle of law that the 
putnidar is not bound to pay to the zemindar 
more than the assessment made by the 
Collector; the zemindar would be equitably 
entitled, not only to payment of the assess¬ 
ment made by the Collector, but also a 
proportionate share in the profits suoh as 

(2) 34 C. 109; 11 C. W. N. 201; 6 C. L. J. 33. 

(3) 7 Ind. Cas. 554; 14 C. W. N. 995. 

(4) 7 Ind. fas. 790; 14 C. W. N. 1049; 37 C. 598. 

(5) 8 Ind. Cas. 760; 13 C, L J. 102 15 C. W. N. 5. 
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lan^s through tenants; the measure of da 


the zerrandar would, in the circumstances, 
be entitled to impose on the putnidar. 
We are of opinion that this view is unques¬ 
tionably sound on principle. In the case 
before us, there is no indication in the 
contract between the parties that, at the 
time of inception of the grant, the putni rent 
was assessed on the basis of the assets of 
all the lands situated within the ambit of the 
putni inclusive of the chowkidari chakran 
lands. It is, on the other hand, plain that the 
rent hitherto paid by the plaintiffs to the 
defendants has not represented the profits 
derivable from the chowkidari chakran 
lands. Consequently, the terms of the 
contract between the parties do not entitle 
the plaintiffs to claim possession of the lands 
in suit from the zemindars , merely on pay¬ 
ment of the sura now assessed by the Revenue 
Authorities under the Village Chowkidars 
Act, 1870. 

Reliance has been placed by the plaintiffs- 
respondents upon the provisions of section 
51 of the Village Chowkidars Act, which how¬ 
ever do not really advance their contention. 
Section 51 provides that the land resumed 
by the Collector is transferred to the zemin¬ 
dar, subject to the prior contracts made by 
him. The effect of the application of that 
principle to the case before us is that the 
plaintiffs can, under the terms of the putni 
lease, recover possession of the lands in 
suit. But the contract does not show that 
the plaintiffs are entitled to such possession 
without payment of any rent to the zemindar 
or without payment of any sum beyond what 
represents the new assessment. Consequent¬ 
ly, on equitable grounds, the putnidar and 
the zemindar must be placed in the position they 
would have occupied, if the chowkidari chak¬ 
ran lands had been resumed before the putni 
was created; the assets of those lands would 
then have been taken into account in settling 
the amount of putni rent, which would hav« 
represented the assessment due to the 
State as also a fair share of the profits. In 
these circumstances, we are of opinion that 
the order of the Court of first instance was 
just and proper and should not have been 
varied by the Subordinate Judge. 

As regards the second question, namely, the 
basis of calculation of mesne profit*, it cannot 

be Hisputed that the plaintiffs as putnidars 
would have been entitled to possession of the 


magts pay 8 hie <o them is consequently repre¬ 
sented by the rent payable by the actual) 
cultivators to the plaintiffs as putnidars. 
This was the view taken by the Court of first 
instance* and should not have been rejected 
by the lower Appellate Court. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge sot aside 
and that of the Court of first instance restored. 
The appellants are entitled to their costs in 
this Court, but there will he no order for 
costs before the Subordinate Judge. 

This judgment will govern the other two 
cases, viz., Second Appeals Nos. 2501 and 2502 
of 11112, in each of which a .similar order will 
he drawn up. 

Appeals allowed. 


BOMBAY HIGH COURT. 

Original Civil Jcrisdiction Suit No. 930 

of 1916. 

June 21, 1917. 

rresent: — Mr. Justice Marten. 

PURSHOTAMDAS HARKISONDAS— 

Pl&intjff 

versus 

The CENTRAL INDTA SPINNING, 
WEAVING and MANUFACTURING Co., 

Ld.—Defendants. 

Income Tax Act (II of 18^6 \ 8. I 1 , Sch. II, Part II 
— Income Tai Amendment Act V of 1916) — Company 
—Income tax , payment of — Preference share-holders , 
whether entitled to dividend without payment of income 
tax. 

As between fixed preference and ordinary share¬ 
holders of a joint stock company, the former are 
not entitled to have their preference dividends paid 
free of income tax in a case where there are no 
express words to that effect in the contract regulat¬ 
ing the rights of (he parties, [p. 974, col. *’.] 

Where the Articles of Association of a company 
provided that “the preference shares shall confer on 
the holders thereof the right, out of thn net profits 
of the company, which it shall be determined to 
distribute in dividends, to a fixed cumulative pre¬ 
ferential dividend at the rate of 5 per cent, perannum 
on the capital amount for the time being paid up 
thereon respectively. 

Held, that it must be taken that the sum which 
the company determined to distribute by way of 
dividend included the tax on so much of the profits 
as, after setting aside certain sums for reserve 
and so on, belonged to and was distributable 
amongst the share-holders by way of dividend 
and that, therefore, the preference share¬ 
holders were not entitled to the payment of their 
five per cent, dividend without deduction of income 
tax. [p. 974, col. l.J 



0G9 


Vol. XLI] INDIAN OASES. 

PORSBOTAMDAS BARKISONDAS V. CENTRAL INDIA SPINNING, WEAVING MANG. <fc CO., LD. 


Mr. Kanga (with him Mr. Tarapyrvula\ 
for the Plaintiff. 

Mr. Strongman (Advocate-General) and 
Mr. Setolvod , for the Defendants. 

JUDGMENT.—This case raises an interest¬ 
ing point on which there is apparently 
no authority in India, namely, whether, as 
between fixed preference and ordinary share- 
holds, the former are entitled to have their 
preference dividends paid free of income 
tax, in a case where there are no express 
words to that effect in the contract regu¬ 
lating the rights of the parties. The Crown 
is not affected. The full tax on the net 
profits of the defendant company has ad¬ 
mittedly been paid, and the sole question 
is whether the preference share holders can 
escape liability for their proportion of the 
tax. Now, if this case arose in England, 
the matter would be quite clear. The 
preference share-holders would undoubtedly 
have to bear the income tax on their 
respective shares. If authority is needed 
for that proposition, 1 may refer to Attor¬ 
ney-General v. Ashton Gas Company (1). 
That was a case where the special Act 
under which the company was incorporated 
provided that the profits of the company 
to be divided amongst the share-holders in 
any year should not exceed the rate of 10 
per cent, per annum on the ordinary share 
capital, and the question which arose was 
whether that 10 per cent, included the 
income tax. It was held in all the Courts 
that it did and that the company had 
been wrong in paying the share-holders the 
10 per cent, free of income tax. 

There in the Court of Appeal, Attorney- 
General v. Ashton Gas Company (I), Lord 
Justice Romer said as follows:— 

I must say, speaking for myself, that 
the case appears to me to be a reasonably 
clear one on principle, if such a company 
as we have to deal w ith pays 
inoome tax on its profits, the income tax, 
as has been pointed out, is payable out 
of the profits, and is part of the profits; 
and if the profits, after deducting the income 
tax, have subsequently to be distributed 
amongst the members of the company, that 
income tax is not payable again by those 
members so far as they receive their share 

(1) (1904) 2 Ch. 621 at p. 629: 73 r.,.T. Oh. 073; 68 
J. P, 477; 53 W. R. 49; 20 T. I, R 001. 


of the profits, because the income tax is 
to be taken as having been paid out of 
their profits, and on their behalf. If, 
for example, a company such as this 
had preference share-holders as well as 
ordinary share-holders, and the prefer¬ 
ence sharp-holders were only entitled to 
receive out of the profits a fixed sum, say 
5 per cent., then, when income tax is paid 
by the company out of its profits, the com¬ 
pany must be treated in respect of so much 
of the profits as is going to the preference 
share-holders as having paid their income tax 
in respect of their 5 per cent. According¬ 
ly, to my mind, ir. is clear on principle in 
such a case that there ought to bededuoted 
from the dividend warrants payable to the 
preference share-holders the income tax on 
the 5 per cent, which had been previously 
paid on their behalf by the company. The 
same principle, of course, applies to lhe 
share holders in the present case who are 
restricted by the provision of the Act, so 
that they are only to share a limited 
amount of the profits.” 

Tin’s decision was affirmed by the House of 
Lords and I may refer in particular to the 
speech of Lord Ha Is bury: Ashton Gas Com¬ 
pany v. Attorney-General (2). 

But it has been urged by Mr. Kanga in 
his forcible argument for the plaintiff that 
the provisions of the English Income Tax 
Acts are entirely different from the Indian 
Income Tax Acts, and that the liability in 
England of the preference share holders for 
the payment of the tax rests on the faot 
that the company is taken to pay on their 
behalf and that that is the ground of the 
decision in the Ashton (las Company's case 
(2), which I have referred to. He argues 
that under the Indian Income Tax Acts 
this is not so; that the share-holder is 
under no liability for the tax; and that 
the company pays the tax on its own 
account and not on behalf of the share¬ 
holder. Consequently, he says, the fund 
actually distributable is the fund on which 
all tax has been paid and there is no reason, 
therefore, why the preference share-holders 
should not be paid their 5 per cent, without 
any deduction. 

(2) (1906) A. C. 10 at p. 11; 75 L. J. Ch. 1; 93 L. T. 
676; 70 J. P. 49; 13 Manson 35; 22 T. L. R. 23, 
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Before turning to the Acts, I should 
deal shortly with the facts, which are not 
in dispute. The company was incorporated 
in 1874 with an original capital of 6fteen 
lacs divided into 3,000 shares of Rs. 500 
each. The capital was from time to time 
increased and at the beginning of 1912 
consisted of Rs. 40,87,500, part of which 
capital consisted of shares of Rs. 500 each 
and part of it of shares of Rs. 200 each. 
By a special resolution passed at meetings 
held on the 5th of September and 3rd of 
October 1912 the capital was increased to 
Rs. 96,87,500, by the issue of 10,000, 5 
per cent, cumulative preference shares of 
the nominal value of Rs. 500 each. The 
resolution defined the rights of the prefer- 
ence share holders, and at the same time 
the Articles of Association were altered. 
Article 3 (5) which is in similar terms to 
the resolution provided as follows:— 

“The said preference shares shall confer on 
the holders thereof the right, out of the net 
profits of the company which it shall be 
determined to distribute in dividends, to a 
fixed cumulative preferential dividend at the 
rate of 5 per cent, per annum on the capital 
amount for the time being paid up thereon 
respectively.... 

Then after dealing with certain rights in 
the winding up, the Article concluded: “but 
shall not confer any further right to parti¬ 
cipate in profits or any surplus assets.” 

It will be seen that this Article 3 (b) 
does not expressly make the preference 
dividends free of income tax, as one would 
have expected if that had been the inten¬ 
tion of the parties. Moreover, it appears from 
the Circular (Exhibit A) that this issue was 
underwritten, and one would not expect the 
underwriters to allow such a point to be left 
open to doubt if the real agreement was 
what the plaintiff says it was. It is not 
contended that in India such an agreement 
would be illegal or void—I mean an agree¬ 
ment that after payment of tax, the balance 
of the net profits should be distributable 
in such a way that the preference share¬ 
holders get 5 per cent, free from any 
deduction for tax. It is said in a note to 
Palmer’s Company Precedents, 11th Edition, 

Yol. 1, page 765, that such an agreement 

would in England be void having regard 
to sections 102 and 103 of the Income Tax 
Aot, 1842, but the accuracy of that note 


may be doubted in view of the recent decision 
of the House of Lords in Brooke v. Price 
(3). 

Returning to the facts, the plaintiff is a 
preference share-holder in the defendant 
company suing on behalf of himself and all 
other preference share-holders. His original 
holding was three preference shares but 
was subsequently increased to six. The 
company have declared six half-yearly 
dividends on the preference shares and m 
each case they have paid those dividends 
less income tax. The result is that the 
plaintiff claims that he has been underpaid 
in respect of those dividends to the extent 
of Rs. 11-4-9 a3 set out in the - particulars 
(Exhibit B) to the plaint, and he claims 
amongst other things payment of that sum. 
The last of those dividends, namely, that 
due in May 1916 became due after the 
passing of the Act of 1916. Tbe other 
five dividends all became due prior to the 
Aot which came into force on the 1st of 
April 1916. The reports and balance sheets 
of the company for the four years, from 
1912 to 1916 have been put in but for the 
moment 1 will not deal with them. Simi¬ 
larly, for the moment I will not deal with 
the words in Article 3 ( b ) of the Articles of 
Association, which it shall be determined 
to distribute in dividends”, but will assume 
in the first instance that that article referred 
to net profits only. 

Now, turning to the Acts, I mean the 
English Income Tax Acts and the Indian 
Income Tax Acts, one finds these points of 
similarity. Jn both cases it is the company 
by its proper officer who has to make a 
return of the profits of the company. It is 
the company which is assessed on those 
profits and it is the company which is obliged 
to pay and dees pay the tax on those 
profits. All, therefore, that the share-holder 
can get is the balance of the profits after 
paying the tax. The above will be seen by 
comparing sections 4, 11 and 12 and Sche¬ 
dule II, Part II, of the Indian Inoomd Tax 
Aot, 1886, with sections 40, 54 and 100 
of the English Income Tax Act of 1842. 

The alleged points of dissimilarity are 
that there is no express power under the 
Indian Acts for the company to deduct the 
tax on the dividends as is contained in 
section 54 of the English Act. Further 

(3) (1917) A. 0. 116; 86 L. J, Ch. 320. 
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and this is especially important, that under 
section 5 (l) (/) of the 1886 Act, the 
share-holder is expressly exempted from 
liability for the tax on any income whioh 
he enjoys as a member of the oompany 
provided the company is liable to the tax. 
And, thirdly % that until the Act of 1916 no 
right of exemption was given to the share¬ 
holder, however poor, and on the other 
hand it was the company which was 
entitled to exemption under section 5 (1) 
(j ) of the i 886 Act, in cases -where its 
income from all sources was less than a 
particular sum, that sum being under the 
1S86 Act Rs. 500 per annum and under 
the Amending Act of 1908 Rs. 1,000 per 
annum. 

Now as regards the first point, no doubt 
this express power of deduction given by 
the English Acts was largely relied on in 
the Ashton Gas Company s case (2) in all 
the Courts as showing that the company paid 
the dividend on behalf of the share-holder. 
But the answer made here is that that 
express power is really unnecessary, and for 
this reason. Obviously the share-holder can 
only get the balance of the net profits after 
the Crown has been paid the income tax. 
It does not, therefore, matter to him whether 
the company distributes the available balance 
by in form declaring a higher dividend 
less tax or by declaring a lower dividend 
free of tax. In either event, all that the 
share-holder gets is precisely the same 
amount in actual cash. Clause 49 of the 
Indian Income Tax Act of 1886 was not 
referred to in argument. That section 
provides that “every person... paying any 
tax in pursuance of this Act in respect of 
income belonging to another person is 
hereby indemnified for the... payment 
thereof.” If the words income belonging 
to another person” include income referred 
to in olause 5(1) (f), viz., “inoome which a 
person enjoys as a member of a company,” 
then the company would be expressly 
indemnified for the payment of tax in the 
present case. In that event there would 
be no substantial difference between the 
Indian and English Acts on the important 
point as to the company’s right of deduc¬ 
tion or indemnity and it would be very 
difficult for the plaintiff to distinguish the 
Askton Gas Company s case (2). As, however, 

I have heard no argument on clause 49 and 


have arrived at my decision irrespective of 
that clause, I think it safer to express no 
opinion on it and leave the point open for 
discussion, if necessary, on some future 
occasion 

As regards the second point, the answer 
given by the defendant company was that 
the reason for clause 5 <l) f> is merely to 
prevent the share-holder being in effect taxed 
twice over, although in terms the clause may 
go further than was intended or was neces¬ 
sary. Then as regards the third point, 
viz., the exemption, it is admitted by the 
defendant company that the word “person” 
in clause 5 (1) (j) includes a company 
as was subsequently made clear by the 
amendment effected by the Act of 1916, 
but the answer given is that the Indian 
Acts decided to give the company exemp¬ 
tion rather than an individual share¬ 
holder and that this policy was subse¬ 
quently modified by the Act of 1916. Further 
it is forcibly urged on behalf of the defend¬ 
ants that having regard to the use of the 
word refund” in clauses 6 and 7 and in 
the proviso to Part II of the Second 
Schedule of the Act of 1916, the Indian 
Legislature must have contemplated that the 
tax was paid if not by, at any rate on 
behalf of, the share holder, for otherwise 
there could be no refund” to him. 

These, shortly, are the main points in 
dispute which I have to decide. In my 
judgment, the true view is that under the 
Indian Acts as well as the English Acts 
the income tax is in effect paid on behalf 
of the share-holder. I think one must look 
at this matter from a broad point of view. 
In a narrow technical sense it n.ay be 
said that the company being a separate legal 
entity the net profits belong to the company 
and not to the share-holders, at any rate 
until a dividend has been actually declared. 
But in effect these net profits do'belong to 
the share-holders. If, therefore, any sum has 
to be paid out of those net profits to the 
Crown for tax, in effect it is the share¬ 
holders who have to pay. The provisions 
of the Income Tax Aots as to assessment 
on and payment by the company are in 
effeot mere machinery for the collection of 
the tax, and, as was said by Lord Halsbury 
in the Ashton Gas Company's case (2), the 
matter is made much dearer if one sweeps 
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away this machinery and regards the matter by himself Bat I do not thiub that this 
as between the Crown and its subject. clause gets rid of the fact that in effeet 

If, then, as I think is the case, it is the it is the share-holder who bears the tax, 
share holders who have in effect to bear the whatever his legal liab lity may be. 
tax, how one ought to deal with a case [hie exemption point I do not attach any 
where the balance of the iund after paying substantial importance to* An exemption 
the tax is distributable partly amongst fixed j a after all a concession by the Legislature, 
preference share holders and partly amongst Under the 1866 Act it thought fittogrant 
ordinary share-holders. We have in such the exemption to the company, and to the 
a case a fund which subject to tax consists company alone, and under the 1916 Act ifr, 
of £ X plus £ \ of which £ X passes has thought, fit to grant an exemption to the 
to the pieference share-holders and £ 1 to share holder also. But here again I do not 
the ordinary sharp-holders. But, the whole think this seriously affects the question 
fund, namely, £ X plus £ ^ is subject to whether it i* in effect the share-holder who 
the common burden of income tax. How bears the tax. 

then must it he borne:' Surely the fair It wa 3 further urged before me by* 
way is to apportion the gross amount of Counsel for the plaintiff that the Indian 
the tax between £ X and £ \ according Income Tax Act is really very similar to 
to their respective values. In this way each the new Excess ProH s Tax in England and 
share holder, preference and ordinary alike, that there are two decisions of Vlr. Justice 


will bear his proportion of the tax. This 
would, I think, be the result supposing 
the case was one of a paramount charge 
on two properties, White acre and Black- 
acre, which, subjeot to the charge, passes 
10 two different owners, A and B. In such 
a case I think that in a Court of Equity 
A and B would have to bear this paramount 
charge in proportion to the values of their 
respective properties White acre and Black- 
acre [see b'Lint v. Howard (4)]. This node 
of apportionment is consistent with the Act 
itself, for Part II of the Second Schedule 
provides that the rate of tax is to he one- 
anna in the rupee on the whole of the net 
profits made by the company. In other 
words, tax has to he paid in respect of 
every rupee of those profits and consequ¬ 
ently it would seem fair that prlma Jucie 
each such rupee should bear its own tax, 
which is in effect carried out by the method 
of apportionment which I have suggested. 
This view receives additional support from 
the use of the word “refund” which I have 
already alluded to in the amending Act of 

1916. 

As regards clause 5 (I) (?) of ihe lcSo 
Act I can well understand some such pro¬ 
vision being inserted for the protection of 
the share-holder so as to make it quite 
clear that the tax should not be paid twice 
over, viz., first, by the company and secondly, 

(4) (1893)2 Cli. 54 at p;>. 61, 73; 62 L. J. Ch. 804; 2 
• ft, 388; 08 L. T. 390, 


Peterson, namely, Collim v Selgwick (5) 
and C-ndran , In re (6), which go to show 
that this Excess Profits Tax is not paid 
on behalf of the share-holder and that con¬ 
sequently it must be deducted before you 
arrive at the net profits available for dis¬ 
tribution amongst the share-holders. On 
the other hand there are decisions in 
Williams Hollins Co., Limited v. Paget 
(7) and Thomas v. Hamlyn 8f Co. 
Limited (8', where a different re.-ult 
was arrived at in calculating the commis¬ 
sions to be paid on the net profits of a 
company or business. There Mr. Justice 
Eve in the one case and Mr. Justice Rowlafct 
in the other held in effect that Excess 


Profits Duty stands very much on the same 
footing as income tax and ought not to be 
de ucfced before arriving at the profits on 
which such c )mmission was to be calculat¬ 
ed. I do not propose t) discuss the Act 
under which the Excess Profits Duty was 
leviable nor to enter on the question which 
of these somewhat conflicting decisions is 
to be preferred. L would only say this that 
under section 38, sub-section 1, -of that Act 
there is an actu il charge for the amount 
of the dj‘y and that under section 35, 


mb section (*), there is an express provi- 

lioii for deducting the amount of the Excess 
Profits D lty before arriving at the amount 
(5) (1917* l Ch. 179; 86 L 1. Ch. 151. 

(6i (J9i7; W. N. 137; (1917) l Ch. 639; 86 L. J. Ch. 


164. ; 

(7) (1915) 1 Ch. 187; 80 L J. ^287- 

(8) ( 1916 ) 33 L T. R. 123; K. B. o27; 85 

„ J. K, B, 1009, 
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of the profits on which the income tax is 
leviable. It is also questionable whether 
the differences between the income tax 
and Excess Profits Duty, which Mr. Justice 
Peterson relies on in Collins v. Sedgwick (5), 
at page 186, exist, at any rate to the extent 
which the learned Judge relies on. 

Apart, then, from the special words of 
Article 3 (6) I should have thought the 
defendant company in the present case was 
right in deducting the tax on the preference 
shares. That brings me to the remaining 
difficulty, namely, as to the wording of Article 
3 (6) of the Articles of Association and the 
course actually adopted by the defendant 
company in its accounts. Now it will be 
seen that in Article •) ( b ) the duty is pay¬ 
able not merely out of the net profits of 
the company but “out of net profits of the 
company which it shall be determined to 
distribute in dividends.” If one turns to 
Article 116 of the Articles of Association it will 
be seen that previously to recommending any 
dividend the Directors have power to set 
aside out of the profits of the company 
such sums as they think proper to the 
credit of a reserve fund, a depreciation 
and renewal fund and an insurance fund 
respectively. I cm quite understand, there¬ 
fore, the words determined to distribute 
in dividends” being used in preference to 
the more usual phrase profits available 
for distribution by way of dividend.” But 
even the latter phrase is not strictly accurate. 
The net profits on which the tax has to be 
paid are not available for distribution in their 
entirety. The tax must be paid first and, 
therefore, strictly speaking, it may be said 
that it is only the balance of the profits 
after paying tax and not the whole of the 
net profits which are available for distribu¬ 
tion by way of dividends. The tax is, 
however, paid out of and is, therefore, part 
of the net profits of the company: and 
taking the view that I do that in effect 
it is paid on behalf of the share-holders, 

1 think the whole of the i et profits may 
be said to be available for distribution 
by way of dividend, although in effect a 
portion, viz., income tax, goes to Govern¬ 
ment. This, indeed, is the view taken by 
Mr. Justice Sargant in Johns! m v. Che*tcrga!e 
Hat Manufacturing Cuiupuhi/, Limited (9), 


although no doubt the learned Judge got 
some help from section 54 of the Income 
Tax Act, 1842, in arriving at that conclu- 
sion. He also points out there that the 
company pays the tax to Government on 
an average of three years’ profits, whereas 
the deduction made by the company in 
respect of the tax is made on the amount 
which is paid to the share-holders, and that 
although this matter would adjust itself 
over a long series of years, it does not 

follow that in any particular year the 

two payments would exactly balance each 
other. 

Now does it make any difference here 

that instead of the words “available for 

distribution” the words “which it shall be 
determined to distribute” are usedb I 
think not. 1 do not mean to say that the 
ordinary share-holders may not, if they like 
make a present of the tax to the prefer¬ 
ence share-holders, but I think that one 
should be very cautious in arriving at such 
a result merely from the date of actual 
payment of the tax or from the mode in 
which accountants or auditors have chosen 
to draw up their accounts and the manner 
in which they have been assented to and 
passed at the meetings. Taking for example 
the report and accounts for the 1st of 
July 1914 to the 30th of June 1915 
(Exhibit C) (3), one finds on page 12 in 
the Revenue Account that income tax has 
been paid amounting to Rs. 39,152 15-1 and 
1 am told that this sum includes the tax 
on the preference shares. The balance of 
profits arrived at after paying this and 
other sums is shown at the foot of page 12 
and amounts to Rs. 11,54,e2d-U-7. This 
balance profit is then brought in to the 
Profit and Loss appropriation account on 
pages It and 15 and after providing for, 
amongst other things, depreciation and 
renewal fund account leaves a balance 
available for dividends of Rs. 7,60,373-10-1. 

1 turn next to the Directors’ report at 
page 5. They first add together the above 
balance profit of Ita. 11,51,826 6-7 and 
the balance brought forward from the list 
account, namely, Rs. 3,S0.297 3-0, making 
together a total of Rs. 15,35,123-10-1. 
This total of Rs. 15,35,123-10 1 the Directors 
deal with as follows. They report that 
they have paid au interim dividend of, inter 


(••)) (Tjij): oh. m, bi i. j, oh. ju. 
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alia, Rs. 1‘2-3-0 net on the preference 
shares and that after carrying certain 
sums to provident fund account, deprecia¬ 
tion and renewal fund account and office 
recreation room fund account they re¬ 
commend payment of a tinal dividend due 
on the 5 per cent, preference shares for 
the period ended 30th June 1915 after 
deducting iucome tax at Rs. 12-3-0 per 
share, and they further recommend a final 
dividend on the ordinary shares leaving 
a balance of Rs. 1,22,873-10-1 to be carried 
forward to the next account. This report 
does not state whether the interim divi¬ 
dend on the preference shares was paid 
less tax but it is common ground that it 
was so; that the gross amount payable 
was Rs. 12-8-0 and that the income tax 
in respect of it was 5 annas, thus leaving 
the Rs. 12-3-0 per share mentioned in 
the report. I think it may also be taken 
as common ground that the dividends as re¬ 
commended by the Directors were passed at 
the various meetings. At any rate it was 
admitted that these were the dividends 
actually paid and one must assume that 
they were paid in accordance with reso¬ 
lutions passed at the meetings. 

Now the argument for the plaintiff is 
that on those facts the fund which is 
determined to distribute by way of dividend 
was a fund on which all tax had been 
paid and that consequently the preference 
share holders were entitled to their 5 per 
cent, dividend in full. It is quite clear 
that the only dividend the Directors re¬ 
commended or the share-holders passed was 
a dividend less tax in the case of the 
preference share-holders and I do not think 
that the accounts and declarations of 
dividend can be twisted so as to give a 
right to" a dividend free of tax. The 
true view is, I think, this, viz., that it 
must be taken that the sum which the 
company determined to distribute by way 
of dividend included the tax on so much 
of the profits as, after setting aside certain 
suras for reserve and so on, belonged to 
and was distributable amongst the share¬ 
holders by way of dividend. I think, 
therefore, the plaintiff fails on that point. 

Looking, therefore, at the case as a 
whole, I am of opinion that the company 
was right in deducting the tax and that 


accordingly the action fails and must be 
dismissed. 

I accordingly answer the formal issues, 
viz., (1) whether the defendants 
rightly deducted the income tax in respect 
of (a) the first five dividends referred to 
in Exhibit B to the plaint, and (6) the 
last dividend therein referred to; (2) whether 
the plaintiff is entitled to any and if so 
what declaration; and (3) general issue, as 
follows: (1) Yes. (2) No. (3) Action dis¬ 
missed. 

I will only add this, that I have no 
doubt that if a contrary result had been 
arrived at, the preference share-holders 
would be getting an advantage which they 
never contemplated originally, and a variance 
would be created between the business 
practices in the two countries of India and 
England which has nothing to recommend 
it so far as I can see from the point 
of view of either fairness or common 
sense. 

As regards the costs, there will, by 
arrangement between the parties, be no 
order as to costs. '• 

Action dismissed. 

• • • / 



OUDH JUDICIAL COMMISSIONER’S 

COURT. : 

A ~ 

Second Civil Appeal No. 92 of 1917. 

July 30, 1917. > 

Present :—Pandit Kanhaiya Lai, A. J. C. 
Mina MUHAMMAD HAIDAR— Plaintiff 

—Appellant • ' 

- v 1 * 

• * versus 

WAZIR ALI —Defendant—Respondent. 

Specific Relief Act (I of 1877), s. 9—Decision upon 
question of title , effect oj — lies judicata. . •’ 

Where a plaintiff files a suit under section 9 of the 
Specific Relief Act basing his right to relief merely 
on the fact of his previous possession and pays hall 
the usual Court fee for the determination of his right 
to that relief, neither the Court nor the defendant 
has any power to enlarge the scope of that suit or to 
treat it as if it were an ordinary suit resting on a 
ground of title, [p. 975, col. 2.1 

Where in spite of the limited character of such a suit 
the Court gave a decision upon the question of title 
and an appeal was also wrongly filed from that 
decision: 

Held , that in a subsequent suit brought by the 
defeated party to establish his title to the same pro¬ 
perty the decision in the previous suit did not operate 
as res judicata, [p. 976, col. 1.] 
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Appeal against the decree of the District 
Judge, Lucknow, dated the 12th December 
1916, Upholding that of the Munsif, (North; 
Lucknow, dated the 24th May 1916. 

Mr. Muhimmad Mustafa , for the Appel¬ 
lant. 

Mr. Zahur Ahmad , for the Respondent. 

JUDGMENT. —Wazir Ali tiled a suit 
against Mirza Muhammad Haidar for the 
recovery of possession of a certain plot of 
land in the Court of one of the Munsifs 
of Lucknow, on the allegation that he had 
been in possession of it for 90 years and 
that the defendant had wrongfully ejected 
him in Bhadun , 1970 Sambat. That suit 
purported to have been tiled under section 
9 of the Specific Relief Act ([ of 1877) 
on half the Court fee payable for such a 
suit. It was filed within the period of 
six months from the date of dispossession, 
as required by Article tf of the Indian 
Limitation Act (I . of 1908). The Court 
which tried that suit, instead of confining 
it to the question of possession or disposses¬ 
sion, proceeded to enquire into the question 
of title and came to the conclusion that 
the plaintiff was the owner of the land in 
dispute and had been in possession of it 
within limitation. It accordingly decreed 
the claim. Under section 9 of the Act, 
that decree was final and not open even 
to review. The only remedy which that 
section allowed after such a decree was 
a fresh suit by the defeated party in 
which the question of title could be litigat¬ 
ed in the proper manner free from the 
limitations which that section imposed. The 
defendant, however, tiled an appeal from 
that decree in the Court of the District 
Judge of Lucknow and succeeded in getting 
the decision of the Court of first instance 
reversed. There was a further appeal from 
that decree to this Court, which, after re¬ 
mitting certain issues to the lower Appel¬ 
late Court, set aside the decree passed by 
that Court and restored that of the Court 
of first instance. 

In the present suit, which has been filed 
by the defeated party, for a declaration of 
his title and confirmation of his possession 
over the disputed plot or in the alternative 
for the recovery of possession of the same, 
the defence was that the decision in the 
former suit operated as res judicata. 


Section 9 of the Speoitic Relief Act (1 
of 1877) expressly lays down that nothing 
in that section shall bar any person from 
suing to establish his title to such 
property and to recover possession thereof. 
The learned Counsel for the defendant-re¬ 
spondent contends that the former suit 
was treated by the plaintiff-appellant, who 
was the defendant in that suit, as a 
regular suit, raising a question of 
title for decision, and that he was 
estopped by reason of that conduct from 
taking up an inconsistent position and dis¬ 
puting the validity of the judgments 
passed by the Courts of first and second 
appeals in that case. It does not, however, 
appear from the plaint filed in the pre¬ 
ceding suit that any amendment was 
made or anything done therein, showing 
that the then plaintiff had enlarged the 
scope of that suit. If a plaintiff files a 
suit under section 9 of the Specific Relief 
Act (1 of 1877). basing his right to relief 
merely tin the fact of his previous posses¬ 
sion, and pays half the usual Court-fee 
for the determination of his right to that 
relief, neither the Court nor the defendant 
has any power to enlarge the scope of 
that suit or to treat it as if it were an 
ordinary suit, resting on a ground of title. 
The appeal filed by the defendant from 
the decree passed by the Court of first 
instance in that suit, and the further 
appeal tiled by the plaintiff to this Court 
from the appellate decree in that case, 
were boih irregular; and any deoision 
arrived at in those appeals cannot, there¬ 
fore, be treated as a decision passed by 
a Court of competent jurisdiction so as 
to conclude any question of title, which 
might have been decided therein. 

The object of section 9 of the Specific 
Relief Act (I of 1877) is to provide a 
summary remedy for obtaining speedy relief, 
where a person in possession has been 
ejected by a trespasser or wrong doer, or 
in other words to use the language of 
Edge, C. J., in Walt Ahmad Khun v. Ajudhia 
Kandu (1), “to drive persons, who wanted 
to eject a person, into the proper Court 
and prevent them from going with a 
high hand and ejecting suoh person.” In 

U) 13 A. 537; A. W. (1891) 19(j ; 7 Ind. Dec. (n s ) 
310. 
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a suit brought under that section, the 
Court cannot, as pointed out in Tilah Chandra 
Dass v. Fatih Chandra Dass (.2) and Nazir 
Ahmad v. Abid All (3), give the plaintiff 
any further relief than possession and the 
costs of the suit, and the decision of the 
question of title between the parties is 
perfectly unnecessary. If the Court in 
spite of the limited character of such a 
suit decides any question of title, that 
decision cannot be regarded as essential 
for the proper determination of that suit, 
and it cannot operate as conclusive between 
the parties in any subsequent suit which 
might be filed for the determination of 
the question of title. In Jai Gop l Makerji 
v. Lalit Mohan (4), where a plaintiff filed 
a suit for the recovery of possession of 
immoveable property under section 9 of 
the Specific Relief Act, and while that 
suit was pending filed a second suit for 
the cancellation of a deed of gift, under 
which the defendant claimed a title, it 
was held that the institution of the two 
suits did not involve a splitting up of a 
cause of action and was not irregular. 
The fact that the then defendant filed an 
appeal from the decree of the Court of 
first instance in that suit did not estop 
him from pleading that the decision arrived 
at in that appeal or in the appeal that 
was subsequently filed in this Court operated 
as res judicata , because in a question of law 
there can ordinarily be no estoppel, and 
the rule of res judicata does not apply 
where the decision was not passed by 
a Court of competent jurisdiction. The 
decision in A azir Ahmad v. Abid Ali (3), 
on which the Courts below have relied, 
does not apply, because in that case the 
suit was for the possession of land and 
damages which were outside the scope of 
section 9 of the Specific Relief Act. 

The appeal is, therefore, allowed and the 
suit remanded to the Court of first instance 
with a direction to re-admit it under its 
original number and to dispose of it on 
the merits according to law. I he costs 
here and hitherto will abide the event. 

Case sent back ; Appeal allowed. 

(2) 25 C. 803; 13 Ind. Dec (n s.) 523. 

(3) 11 Ind. Cue. 38 ; S A. L. J. 910. 

(4) 26 A. 236; A. W. N. (1904; 7. 


PUNJAB GH<EF COURT. 

Miscellaneous First Civil Appeal No. 1971 

of 1916. 

November 29, 1915. 

Present ;—Mr. Justice Scott-Smith. 

JIW AN— Plaintiff — Appellant 

versus 

Musammat ZKBO ano others—Defendants 

Respondents. 

Guardians and Wards Act (VIII of 1S90\ s. 13 — 
Application to appoint guardian — Procedure. 

The procedure under section 13 of the Guardians 
and Wards Act is not intended to be summary, and a 
Court should not reject an application for the 
appointment of a guardian of a minor without any 
enquiry at all. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Rawal¬ 
pindi, dated the 15th June 1916, reject¬ 
ing the application for appointment as 
guardian of the person and property of 
the minor. 

Messrs. Nani Lai and Kamar Din, for (he 
Appellant. 

Pir Tajud-Din and Mr. Ghulam Rasul, (or 
the Respondents. 

JUDGMENT.—I do not think the lower 
Court should have rejected Jiwan’s applica¬ 
tion so summarily without any enquiry at 
all. It was stated that the mother had 
wasted some of the moveable property, 
but she was not examined at all either on 
this point or as to whether she had other 
moveable property of the minor in her posses¬ 
sion. The procedure under section 13 of 
Act VIII of 1890 is not intended to be 
summary, see Say ad Shahu v. Hapiga Beqarn 
(1) and Tirhu v. Lachhman (2J. It is quite 
possible that Jiwan may not be a suitable 
person to be appointed, but it might be 
advisable to formally appoint the mother 
making her furnish security. 

I accept the appeal, and setting aside 
the lower Court’s order remand the case 
for enquiry according to law. Costs to be 
costs in the case. 

Appeal accepted. 

(1) 17 B. 560 at p. 562; 9 Ind. Dec. (n. 366. 

(2) 15 Ind. Cas. 195; 71 P. W. R. 1912; 103 P. L. K. 
1912. 
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LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Criminal Revision No. 246B of 1916. 

May 22, 1917. 

Present: —Mr. Ormond, Officiating Chief 
Judge, Mr. Justice Parlett and Mr. 

Justice Young. 

June 1, 1917, 

Present: —Mr. Justice Parlett. 

NGA SHIN GYI— Petitioner 

versus 

EMPEROR— Opfo.'Ite Party. 

Excise Act l .Y oj 1896), s. 52— Licensee—Muster 
and servant —Servant pe rind tiny dm nk^nness in shop 
during master's absence — Master, whether liable. 

A liquor licensee is responsible under section 50 
of the Excise Act for the default of his servants in 
permitting drunkenness in his shop without his 
knowledge [ p. 979, col. 2; p. 980, col. 2.J 

Case-law considered 

Criminal review of the order of the Town¬ 
ship Magistrate, Twante, dated the 27th June 
1916, passed in Criminal Regular Trial No. 
42 of 1916. 

FACTS appear from the following order 
of the Sessions Judge, dated the 3rd August 
1916: — 

The petitioner, Shin Gyi, is holder of the 
license of a liquor shop at Twante and has 
been convicted by Maung Ba Thein, first 
class Township Magistrate of Twante, of an 
offence under section 50 of the Excise Act 
in that he permitted drunkenness in his shop. 

He applies for revision on the grounds: — 

1. that the drunkenness took place outside 
his 8hop; 

2. that there was no complaint or report 
of the Collector or of an Excise Officer 
as required by section 57 of the Act; 

d. that he ought not to have been con¬ 
victed of an offence which occurred at 
T>vante when he was admittedly in Rangoon 
at the time. 

The first of these grounds may he dis¬ 
regarded as there is abundant evidence that 
there was drunkenness in the shop. 

The second ground seems to me to be good. 
The prosecution was instituted by a Sub- 
Inspector of Police who is not, so far as 
I am aware, an Excise Officer except 
for the purpose of sections 36, 37 and 38 
of the Act (vide section 44 of the Act 
and the Local Government’s Financial De¬ 
partment Notification No. 15, dated 5th 

April 1909). 

62 


The third ground also seems to me to 
be good. I do not think that a licensee 
can be held to permit drunkenness which 
occurs in his absence from the shop, and 
there is no doubt that the petitioner was ab¬ 
sent at the time when the drunkenness oc¬ 
curred. 

For the=e reasons 1 submit the record 
to the Chief Court under the provisions of 
section 438 of the Code of Criminal Pro¬ 
cedure with a recommendation that the con¬ 
viction and sentence be set aside and that the 
tine which has been paid be refunded.” 

ORDER OF REFERENCE TO A FULL 
BENCH. — (TwOjIEY, J., Septemkjr At/i, 1916.) 
—The applicant A Kyi alias Shin Gyi, a 
Chinese licensed vendor of kavawye at 
Twante, was convicted and fined Its. 25 
under section 50, Excise Act. The section 
makes it an offence for any person licensed 
to sell fermented liquor,etc.,” to * permit drun¬ 
kenness in his shop.” 

The Sessions Judge recommends that the 
conviction should he set aside because 
the prosecution was instituted without com¬ 
plaint or report of the Collector or of an 
Excise Officer, and secondly, because the 
accused was absent from his shop at the 
tim3 and knew nothing absut the drunken¬ 
ness till afterwards. The conviction is 
supported ly the Assistant Government 
Advocate on behalf of the Crown. 

The first ground for interference suggested 
by the Sessions Judge is untenable, because 
section 50 is not one of the sections men¬ 
tioned in section 57 among those in res¬ 
pect of which a report or complaint of 
the Collector or an Excise Officer is ne¬ 
cessary. 

As regards the second ground, there is 
a ruling of the Special Court, Alt Skein v. 
Queen-Empress (1), which lays down that a 
master cannot be convicted under section 
42 (now 53), Excise Act, for breach of a 
condition of his license when his servant 
without the master’s knowledge sells liquor 
in contravention cf those conditions, and 
this ruling was followed by the Judicial 
Commissioner in Ak Sin v. (^neen-Empress 
U), which was a casa of a licensee's ser¬ 
vant selling liquor in excess of the quantity 

(1) L. B. K. (1872-1892) 373. 

(2) L. B. R. (1893-1900) 4S9. 


978 


INDIAN CASKS. 


[I9tf 


NGA SHIN GY[ V. EMPEROR. 

allowed by the license. The Special Court 
considered according to the ordinary rule 
in interpreting penal enac ments that if it 
had been the intention of the Legislature 
to hold the master criminally responsible 
for offences committed without his know¬ 
ledge by his servant, this would have been 
plainly laid down in the Act. 

It is noteworthy that in passing the new 
Excise Act of 1896, the Legislature did 
not introduce into section 50 or other penal 
clauses words rendering the licensee expressly 
liable for the default of his employees, though 
such words were introduced in certain sec¬ 
tions of the Bengal Act VII of 1878, see 
section 59. From this it might be argued 
that the Legislature acquiesced in the ruling 
of the Special Court in 1885. 

As regards the servant, the Special Court 
found that he was criminally responsible 
and that his plea that he was not the 
person actually licensed could not prevail. 
The Court in taking this view followed the 
principles stated by Couch, C. J., in the case 
In re Ishur Chunder Shaha (3). From a later 
case in the Calcutta High Court [vide 
Kalu Mai Khetri , In the matter of (4)], it 
seems doubtful whether a servant would 
now be held liable criminally for a breach 
of a condition of his master’s license. 

But no later ruling has been brought to 
my notice throwing doubt on the correct¬ 
ness of the Special Court’s decision restrict¬ 
ing the licensee’s criminal responsibility to 
acts and omissions within his knowledge. 
The learned Assistant Government Advocate 
can only refer to an earlier Bengal case 
of 1876 in which a different view was taken 
Queen v. Sristidhur Shaha (5). The learned* 
Judges in that Bengal case thought it right 
to hold a licensee responsible for the criminal 
offences of his servant on the general 
principle that “ if he is obliged to carry 
on his business by means of servants he 
must be held responsible for their obedience 

to the law.” 

This case was apparently not considered 
by the fepeoial Court. It raises muoh the 
same question as has been raised in cases 
under the Merchandise Marks Act [vide 

(3) 19 W. R. 34 at p. 35 Cr. 

(4) 29 C. 606; 6 C. W. N. 6/4. 

(5) 25 W. R. 42 Cr. 


Seena M. Han iff Co. v. Liptons , Limited (6)] 
as to the criminal liability of a master for 
acts done by his servants within the scope 
of their employment. It might perhaps 
be argued with reference to the Excise Act 
as under the Merchandise Marks Act that 

the effect of the Act is to make the master 
or principal liable criminally for the acts 
of h is agents and servants in all cases... 
where the conduct constituting the offence 
was pursued by such servants and agents 
within the scope or in the course of their 
employment, subject to this that the master 
or principal may be relieved from criminal 
responsibility where he can prove that he 
acted in good faith and had done all that 
it was reasonably possible to do to prevent 
the commission by hi3 agents and servants 
of offences against the Act.” Per Russel, 
L.C.J., in Coppen v. Moore (7). As in that 
case the question would be whether having 
regard to the language, scope and object of 
the Excise Act the Legislature intended to 
tix criminal responsibility upon the master 
for acts done by his servants in the course 
of their employment, although such acts 
were not authorized and might have been 
expressly forbidden. 

This aspect of the matter was not con¬ 
sidered by the Special Court, and it is a 
matter of some importance to ithe Excise 
Administration. For, if it is held (following 
the Special Court ruling) that the licensee 
is not liable for what happens at his shop 
in his absence, and (according to the Cal¬ 
cutta decisions) that a licensee’s servant 
cannot be punished for breaches of bis 
master’s license, the Excise Authorities 
will be in a serious dilemma and the pro¬ 
visions of section 50 and other penal sections 

of the Excise Act will be rendered almost 

# 

nugatory. 

I, therefore, refer to a Bench the question 
whether a liquor licensee under the Excise 
Act can be held responsible under section 50 
of the Act for the default of his servants in 
permitting drunkenness in his shop without 
his knowledge. 

ORDER OF THE FULL BENCH. 
Ormond, Offg. C. J.—The petitioner; a 

(6) 23 Ind. Cas. 689; 7 L. B. R. 306 at p. 309; 7 
Bur. L. T. 116; 15 Cr. L. J. 337. 

l7) (1898) 2 Q. B. D. 306; 62 J. P. 453; 67 L. J. Q- 
B. 689; 78 L. T. 520; 14 T. L. R. 414; 46 W. R. 620. 
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licensed vendor of fermented liquor, left his 
shop in charge of a servant who permitted 
drunkenness on the premises. The ques¬ 
tion before us is whether he is liable 
for the act of his servant and, there¬ 
fore, guilty of the offence of permitting 
drunkenness in his shop, under section 50 of 
the Excise Act. 

From the order of reference we must take 
it that it was within the scope of the servant’s 
authority to prevent drunkenness in the shop; 
and that the servant knew of the drunken¬ 
ness and permitted it. 

The question whether the licensee is liable 
for the act of his servant in such circum¬ 
stances, depends upon the object and scope 
of the enactment. The object of section 
50 was to prevent drunkenness on licensed 
premises; and clearly that object would be 
frustrated if the 1 icensee could escape liability 
by absenting himself and leaving the shop 
in the charge of a servant. The respon¬ 
sibility is thrown on the licensee to take 
all proper precautions to prevent drunkenness 
on the premises; and if he absents himself 
and leaves the shop in the charge of a servant 
who permits drunkenness, he is liable, see 
Bond v. Evans (8). 

In Queen-Empress v. Tyab Alii (9) a licensee 
was held to have been rightly convicted 
under section 22 of the Indian Arms Act 
(AI of 1878) for the wrongful sale by his 
manager, although the goods were not sold 
with his knowledge or consent. So in Babu Lai 
V. Emperor (iO) a licensee was held to 
have been rightly convicted under section 
9 of the Opium Act for the wrongful sale 
by his servant, although he may not have 
been aware of the sale. In Chundi Churn 
Mookerjee v. Empress (11) a contractor 
was held to be not guilty of an offence 
under section 22 of the Indian Ports Act 
(XII of 1875) of throwing ballast into the 
river, the act being done by his servants 
without his knowledge or consent. In that 
case the learned Judges stated that unless 
a master’s liability for the aots of his 

(8) (1888) 21 q. B. D. 2-19; 57 L. J. M. C. 105; 59 
L. T. 411; 36 W. K. 767; 52 J. 1‘. 612. 

(9) 24 B. 423; 2 Bom. L. R. 52; 12 Ind. Dec. (n. a.) 
815. 

(10) 14 Ind. Gas. 666; 34 A. 319; 9 A. L. J. 288; 13 
Cr. L. J. 282. 

(11) 9 C. 849; 12 G. L. R 508; 4 Ind . Dec. (n. s.) 

1215. 

/ • 


servant is specifically declared by Statute, 
the master is not liable. The opinion is 
no doubt expressed in general terms, hut it 
must be taken to be limited to the faots 
of the case. The deoision in that case 
was based upon the wording of that parti¬ 
cular Acl; and it was not the case of a 
licensee. Under the Excise Act the licensee 
is taken to be the person who sells the 
liquor and he is the person responsible 
for preventing drunkenness on the premises; 
although it must have been contemplated 
from the nature of the business that he 
would frequently employ servants to sell 
the liquor for him and to be in charge' 
of the shop. If the licensee does so the 
acts of his servants are taken to be his 
acts; and if his servants permit drunkenness 
on the licensed premises, he (the licensee) 
has committed the offence under section 50 
of the Excise Act. To sum up the licensee’s 
position: he must do his best to prevent 
drunkenness on the licensed premises, e. g. y 
he must not leave the shop open without a 
competent person in oharge: and he is 
responsible for the aots of his servants, 
e. (7-, if he leaves a competent person iu 
charge and that person permits drunkenness, 
the licensee is responsible. 1 would answer 
the question referred in the affirmative. 

Parle it, J. — Seotion 50 of the Exoise Aot 
of 1896 renders liable to punishment any 
person licensed to sell retail fermented liquor 
who permits drunkenness in his shop. The 
question referred is whether a licensee can 
be held responsible under seotion 50 for the 
default of his servant in permitting drunken¬ 
ness in his shop without his knowledge. 
The object and terms of the Act should 
be looked at to see whether and how far 
knowledge is of the essence of the offenoe 
created. In Mullins v. Collins ( 12) a lioensed 
victualler was held liable to be convicted 
under 35 and 36 Victoria, Chapter 94, 
section 16, sub-section 2, although he had 
not knowledge of the act of his servant. 
The sub section in question rendered liable 
to a penalty any licensed person who 
supplied liquor to any constable on duty 
unless by authority of some superior officer 
of such constable. It was pointed out 

(12) (1874) 9 Q. B. 292; 43 L. J M. C. 67; 29 L. T 
838; 22 W. R. 297. 
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that it the licensed victualler was held not 
liable for the act of his servant the enact¬ 
ment would be rendered inoperative. 

In Redgate v. Haynes (L3) a conviction 
was sustained against a licensee of a hotel 
under section 17 of the same Ac* - , which 
runs: “if any licensed person suffers 
any gaming to be carriei on on his premises 
he shall be liable to a penalty.” The 
facts found were that the licensee had 
gone to bed leaving a porter in charge of 
the hotel and the porter connived at the 
gaming. It was held that the licensee was 
still answerable for the conduct of those 
whom she left in charge of the hotel when 
she went to bed, and if those persons 

connived at the gaming she was responsible. 

The decision was affirmed in Bond v. Evans 
(8), a prosecution under the same section. 
Both the wording and the object and scope 
of the section are very similar to those of the 
part of section 50 of the Excise Act now 
under consideration, and these two cases 
appear to me to be strong authorities on 

the point. 

In Metropolitan Police Commissioner v. 
Cartman (14) the respondent, a licensed 
person, gave orders to his servauts that no 
drunken persons were to beservel. During 
his absence one of his servants sold intoxicat¬ 
ing liquor to a drunken person. The 
Licensing Act, 1872, section 13, makes it an 
offence for any licensed person to sell any 
intoxicating liquor to any drunken person. 
It was held that the respondent was guilty 
of an offence under tti9 section; for he 
was liable for the act of his servant, that 
act having been done by the servant 
within the general sc ipe of his employ¬ 
ment although contrary to the orders of his 

master. 

In Ema-y v. Nolloth (15Hhe Lord Chief 
Justice, referring to the class of cases in 
which the licensee is charged with permitt¬ 
ing or buffering an offence to be committed, 
deduced from the decisions the principle 
that if the licensee delegates his authority 


[13) (187G) 1 U- H9; 43 L. J. M.C. 03; 3 1 L. 
779. 

[14) (IM56) l Q- 0. 033: 6> L. J. M. C. 113; <4 
1. 726; 44 W. U. 637; 18 Cox. C. C. 341; 00 J. 



L. 

P. 


337. 

(15* (1003) 2 K. B. 204 at p. 209; 72 L. J. K. B. 
020:67 J. P- 354; 84 L, T. luO; 19 T. L. K. 530. 52 W. 
ft. 107; 20 lu*. C. L. oO7. 


to some one else, thereby delegating his 
own power to prevent”, and the person left 
in charge commits the offence, the licensee 
is responsible for permitting it, and he 
remarked that this was a reasonable and 
logical view to take and necessary in order 
to prevent the Act from being defeated. • 

I am of opinion that this principle should 
govern the case now under reference and 
that the licensee, having left his servant in 
charge of his shop, is responsible if the 
servant in his absence permits drunkenness 

in the shop. 

I would answer the question referred in 
the affirmative. 

Young, J.—I agree that the question 
referred should be answered in the affirmative 
for the reasons given by Ormond, Officiating 
Chief Judge, and Parlett, Judge. 

Mr. Villa for Mr. Kyaw Ht)on t for the 

Applicant. 

The Assistant Gavernnunt Advocate, for 
the Crown. 

FtNAL ORDER,. 

PdK.Ki’i’, J .—(June l, 1917 )—In view of 
the decision of the Fall Bench tli9 onviction 
must be affirmed. The tine is not excessive. 

It is contirmed. 

Conviction affirmed. 
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rcuil Code {Act XLVoJ I860), *«. 86, ZOO, fourth- 
ly—Murder committed under influence of drink—In¬ 
tent ion—Punishment, measure of. 

Where the accused under the influence of liquor 
assaulted the deceased and literally beat him to death 

with Lathis without any direct motive: 

Held, that the accused were guilty of murder 
under section 300 of the Penal Code, as they must 
have known that their act was “so eminently 
dangerous that it must in all probability cause death 
or such bodily injury as is likely to cause death. Ll>- 
954, col. 1.] , 

Although section 86 of the Penal Code attributes 
to a drunken man the knowledge of a sober man 
when judging of his action, it does not give him 

the same intention, and, therefore, drunkenness or a 

state of intoxication affords a sufficient excuse for not 
exacting the extreme penalty of the law. Lp. ds*, 

eul. 2-j 
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Appeal from the order of the Sessions 
Judge, Amritsar, dated the 23rd December 

1916 . 

The Hon’ble Mr. Muhammad Shaft, K. B., 

for the Appellants. 

The Public Prosecutor for the Respond¬ 
ent. 

JUDGMENT.—Pal Singh, son of Khushal 
Singh, andSurain Singh, son of Kesar Singh, 
Jats of Mauza Padda, have been convicted 
of having caused the death of one Santu, 
ex-lambardar of their village, and under 

seotion 302, Indian Penal Code, they have 
been sentenced, Pal Singh to death and 
Surain Singh to transportation for life. 

Against their convictions and sentences 
they have preferred this appeal through Mr. 
Muhammad Shafi and the case of Pal Singh 
is also before us under seotion 374, Criminal 
Procedure Code, for confirmation of the 
capital sentence. The facts of this case are 
given in ample detail in the judgment of 
the learned Sessions Judge and it is not 
necessary to recapitulate them here at any 
length. Briefly stated they are as follows: 

On the 23rd August 1D16 one Mahanda 
instituted a criminal complaint under section 
426, Indian Penal Code, against Sundar and 
Bhatti. On the 25th August 1916, Bhatti 
lodged a complaint under sections 323 and 341, 
Indian Penal Code, against Mahanda, his son 
Sharfu, and Santu, the deceased. Both these 
cases were fixed for heaiing before Sardar 
Budba Singh, Honorary Magistrate at Mauza 
Jhalari, for the 16th September 1916 and on 
that, date the parties with their supporters 
duly appeared before the Magistrate. 

Bhatti is a weaver of 16 years of age and 
has been practically brought up by Sunder, a 
kahar . With Bhatti on the 16th September 
1916 were Chanda Singh, lamhardar , Sundar 
and the two appellants. With Mahanda were 
Dhala, Santa Singh and Santu, deceased. 
Sardar Budha Singh informed the parties 
that he would record the evidence on the 
*21st September on the spot, and the parties 
accordingly left Jhalari for their homes. It 
appears that Mahanda and Dhala stayed 
behird at Jhalari while the deceased Santu 
and Santa Singh started for Padda by way 
of Butala. Of the other party, Chanda 
Singh, Sundar, Bhatti and the two appel¬ 
lants first proceeded to Sathiala, whrre they 
purchased some eatables, and then went to 


the shop of Jhandu, liquor contractor, where 
they purchased two bottles of liquor some of 
which they drank there, taking the rest with 
them to Baba Bakala. Outside Baba BakaU 
the party drank more of the b’quoi and while 
they were drinking Santu came along riding 
on a mare which he had borrowed from one 
Ram Singh. With him, it is said, was Santa 
Singh. Both these were offered liquo-, but 
Santu refused to partake of any and rode on 
towards Padda. Santa Singh took some 
liquor which, however, made him vomit and 
he went into the village of Baba Bakala. 
After this Bhatti and his party continued 
their journey towards Padda in the wake of 
Santu deceased. The liquor he had drunk 
began to take effect on Sundar and he and 
Chanda Singh accordingly lagged behind, 
their companions gradually increasing the 
distance between them. On nearing China 
Bath, a village not far from Padda, Chanda 
Singh called out to the appellants and 
Bhatti to wait for them but the three did not 
do so, and according to Bhatti the appellant 
Pal Singh told him to take no notice of 
Chanda Singh and Sundar but to hurry on 
as it was necessary to do away with bantu 
to-day.” The three then passed along a khal 
and thus arrived at Chah Virkanwala ahead 
of Santu, and when he arrived there Bhatti 
was told by Pal Singh to catch hold of the 
mare, while Pal Singh dragged the deceased 
off the animal and gave him several thrusts 
with his dang, calling upon Surain Singh to 
join him in heating Santu. Surain Singh 
complied and proceeded to strike Santu with 
his fists and knees. After Santu had been 
well beaten, it is said by Bhatti that Pal 
Singh removed Santu’s shoes and khes and 
threw them into a sugarcane field close by. 
Then the two appellants carried Santu to a 
place called Khangah Shangi Shah near 
Mauza Padda where he was left. Bhatti 
then let the mare go and finally went home, 
the two appellants spending the night at 
their ghurial. According to the evidence, 
Santu’s cries bought Garni and Mit Singh, 
P. Ws. Nos. 6 and 7, to the spot, where they 
were joined by Jagat Singh, P. W. No. 8, 
and, as Santu was unable to walk, he was 
taken to his house on a charpoy where he 
succumbed to his injuries a short while after. 
According to the evidence of P. W. No. 6 
Garni P. W. No. 7 Mit Singh, P. W. No. 8 
Jagat Singh, P. W, No, 9 Chanda Singh, 
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son of Kanra, and P. W. No. 5 Musammat 
Haro, widow of the deceased, Santu before 
his death named the two appellants as his 
assailants. 

As has been said above Sundar had been 
overcome by liquor, and according to P. W. 
No. 11 Chanda Singh, son of Mayya Singh, 
his companion, Sundar, succumbed to his 
potations and Chanda Singh was obliged 
to seek the assistance of a son and nephew 
of one Jiwan Singh, who live in China Bath, 
where Sundar was taken and he and Chanda 
Singh spent the'night at the house of Jiwan 
Singh in that village. Chanda Singh states 
that he and Sundar started for Padda on the 
following morning and on nearing their 
village heard the cries of Santu’s sister-in- 
law, who was weeping and who told them 
that Santu was dead and that the appellants 
had killed him. Chanda Singh accordingly 
went to the Bias Police Station which is 
some four miles from Padda and there, at 
10 a.m., reported the matter detailing the 
circumstances above given and stating that 
the wife of Santu was accusing Pal Singh 
and Surain Singh of having caused the death 
of her husband. The Police proceeded to 
the village and there, after carrying out the 
usual formalities, commenced their investiga¬ 
tion with the result that Bhatti made a 
statement detailing the circumstances of the 
assault on Santu as already described above. 
The houses of the two appellants were 
searched and a lathi was found in the house 
of Pal Singh and a pagri in the house of 
Surain Singh. These were taken into 
possession for two reasons:—(1) because 
they bore stains which appeared to be 
blood stains, and (2) because the pagri was 
said to belong to the deceased. These 
artioles were despatched to the Imperial 
Serologist, whose report at page 4 of the 
paper book shows that the pagri was stained 
with human blood while the lathi bore 
bloodstains which were too disintegrated 
for their souroe to be determined. 

The Civil Surgeon of Amritsar, Lieu¬ 
tenant-Colonel James, held the post mortem 
examination of the body of the deceased, 
and according to his statement it appears 
that the deceased bore a wound on the right 
side of the forehead one inch long, as well 
as a wound on the front of the left leg three 
inches long. Injuries detailed in the inquest 
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report by the Police as being present on the 
neck could not be discovered owing to 
decomposition. On the right side the 3rd 
4th and 5th ribs were broken and on the 
left from the 4th to the 11th ribs were 
broken, while the breast bone was broken 
across the middle. In his opinion the deceased 
had been beaten to death, and he stated that 
it is extremely unlikely that the deoeased 
would have made any statement’’ after 
receiving such injuries and that death 
supervened within an hour or half an hour. 
In cross-examination he gave it as his 
opinion that the deoeased "beoame uncon-, 
scious immediately after receipt of the 
injuries.” 

In addition to the evidence above 
indicated. P.. W. No. 3 Bhagwan Singh 
and P. W. No. 4 Lachhman Singh were 
sent up by the Police as witnesses who 
professed to have actually seen the deceased 
being beaten by the appellants. 

Mr. Shafi pointed out that the evidence 
against his clients consisted of:— 

(1) the statement of Bhatti, 

(2) the direct testimony of Bhagwaa 
Singh and Lachhman Singh, 

(3) the discovery of the lathi and pagri, 
and 

(4) the statements of witnesses relating 
to the dying declarations made by Santu. 

With regard to (1) it was urged that, as 
the learned Sessions Judge had held, Bhatti 
was an accomplice and, therefore, his evidence; 
should not be received without material 
corroboration. 

For the Crown Mr. Mul Chand frankly 
conceded this and we have no hesitation in 
holding that Bhatti must be regarded as an 
accomplice, and further that without 
corroboration his evidence would not be 
sufficient. 

As to (2) it was pointed out that the, 
learned Sessions Judge had rejected the 
evidence of Bhagwan Singh and Lachhman 
Singh. Mr. Mul Chand again quite frankly 
(and in our opinion quite rightly) admitted 
that no reliance could be placed on the 
testimony of these two persons. 

As to (3) while admitting the discovery 
of the lathi and pagri as alleged by the 
prosecution, Mr. Shah criticised the evidence, 
of P. W. No. 5, Musammat Haro, and P. W. 

No. 12, Sardar Budha Singh, regarding the 
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denfcification of the pagri as belonging to 
the deceased. It was pointed out that 
there were no special marks on the pagri 
a ad it was urged that the presence of 
bloodstains on such articles was really of no 
weight, and that even if the prosecution 
theory regarding them were taken as 
correct, there was not sufficient corroboration 
of Bhatti’s statement. Finally we were 
referred to th 6 evidence of 1). W. No. d, Bhan 
Singh, and D. W. No. 4, Kesar Singh. The 
former is the brother of Pal Singh and 
claimed the lathi as his own property, 
accounting for the bloodstains on it by saying 
he had used it to kill rats with. 

Kesar Singh is the father of Surain Singh 
and stated that the pagri was his property, 
the bloodstains being due to his nose having 
bled. 

We have carefully considered this portion 
of the case and are of opinion that the pagri 
belonged to the deceased. It is in evidence 
that Santu was wearing such a pagri when 
he appeared in the Court of Sardar Budha 
Singh, P.W. No. 12. This witness is eminent, 
ly reliable and he has sworn that he noticed 
the colour of the pagri and told Santu that 
a man of his years should not wear such 

turbans. 

Again it is beyond dispute that when 
Santu was found his pagri was missing. 
The khex and shoes were discovered at the 
instance of Bhatti from the sugarcane field 
—and Bhatti said that the appellants had 
taken away the pagri. That it is capable 
of identification is practically admitted 
inasmuch as Kesar Singh claims to identify 
it as his own. His statement is opposed to 
that of Musavunal Haro, P. W. No. •>, and 
after due consideration we do not think that 
Kesar Singh is speaking the truth. Had 
the pagri really been his and had the stains 
on it been due to his nose having bled, he 
would have mentioned this fact to the I olioe 
at once. Yet he admits that he did not do so. 
Again it is strange that he should have kept 
it for so long without having had it washed. 
We have no hesitation in holding that the 
pagri belonged to Santu who was wearing 

it at the time he was assaulted. 

As to the lathi , it is immaterial whether 
it belonged to Pal Singh or his brother, but 
the latter’s attempt at accounting for the 
bloodstains on it is really absprd. He 8 a y 8 


m 


he killed rats with it, but cannot say when 
—he also says Pal Singh had a smaller 
stick—which, however, was not found in the 
search and has not been produced. We can 
see no reason to doubt that the lathi was 
used by Pal Singh. The discovery of the 
lathi , however, is not oorroboratiou of any 
value as against Pal Singh, but the finding 
of the pagri does, in our opinion, afford some 
good oorroboration of Bhatti’s evidence as 
against Surain Singh. 

Were this all, however, we would hesitate 
to hold it to be sufficient, but there remains 
the 4 th portion of the evidence, vie., the 
dying declarations made by Santu. 

* With regard to this Mr. Shafi contended 
that the opinion of the medical witness 
should be accepted and that we should hold 
that Santu made no statement at all. Mr. 
Mul Chand on the other hand referred us 

to the statements of P. Ws. Nos. 5, 6, 7, * and 
9 an d urged that the opinion of a medical 

witness could not really refute definite 
statements such as these witnesses have made, 
and he contended that their evidence afforded 
the strongest possible corroboration of Bhatti’s 

statement. ., .. . n 

After a careful consideration of all the 

circumstances and of the evidence relating te 
the dying declarations, we are constrained to 
hold, with all respect for the opinion of the 
Civil Surgeon, that Smtu was able to, and 
did, speak before his death. 

We can find no reason why 1 . W. No. b, 
Garni, P.W. No. 7, Mit Singh, and P.W. No. 8 , 

Jagat’Singh, should say that Santu named the 
appellants if as a matter of faot he made no 
statement at all. We are of opinion that the 
evidenoe of these witnesses oannot be brushed 
aside merely booause of the opinion expressed 
by the Civil Surgeon, aud we feel con¬ 
vinced that they are speaking the truth, 
and that Santu did name the appellants to 

them as they allege. 

It follows, therefore, that Bhatti s state- 
ment is amply corroborated as against both 
the appellants. In this view of the case it 
is not necessary to discuss Mr. Shah s 
suggestion that Santu’s assailants were 
Sundar and Chanda Singh. We need only 
remark that in our opinion this suggestion 

had no foundation or foroe. 

We hold, therefore, that Santu met his 
dexth at the hands of the appellants, and 
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the only question that remains is whether 
the offence committed by ' them falls within 
the purview of section 302, Indian Penal 
Code, or, as suggested by Mr. Shafi, whe¬ 
ther section 326 or section 304 (II), Indian 
Penal Code, is applicable. We have no 
hesitation in saying that section 325, Indian 
Penal Code, does not apply, nor, having 
regard to the merciless nature of the beat¬ 
ing inflicted on the deceased, can we allow 
that the act of the appellants can be brought 
within the scope of part 2 of section .304, 
India.n Penal Code. 

The' medical evidence shows that the 
assault on the deceased was a brutal one 
and that he was literally beaten to death. 
When two men set on to a third and beat 
him with lathis with the violence and 
brutality evidenced by the result of the 
post mortem in this case, there can be no 
doubt that they must he held to have known 
that their act was “so imminently danger¬ 
ous that it must in all probability cau>e 
death, or such b)dily injury as is likely 
to cause death” Their act, therefore, would 
fall within the definition of murder as 
given in section 300 (fourthly), Indian Penal 
Code. 

The offence committed by the appellants, 
therefore, is clearly murder, unless they 
can appeal to any other provision of the 
Code which would reduce the gravity of 
their offence. 

The only provision even remotely in point 
is section 86 , Indian Penal Code, and 
though the appellants have not themselves 
pleaded drunkenness, the case for the pro¬ 
secution has been from the outset that the 
appellants were more or less intoxicated 
at the time when they assaulted the de¬ 
ceased. 

In these circumstances we feel that this 
aspect of the case must be duly c insidered, 
and this notwithstanding that we have held 
that section 300 (fourthly), Indian Penal 
Code, applies. Bhatti has stated that the 
appellants had joined him and his other 
companions in drinking Me is corroborated 
by Chanda Singh, P W. No. 11, Jhandu, P. 

W. No. 19—the liquor contractor, and P. W. 
No. 20, Santa Singh, and we consider that 
this evidence is sufficient to establish the fact 
Mat the appellants had been drinking. In 
b*vt we can find no direct motive on their 


part for their murderous attack on Santu, 
and we fetl convinced that their action is 
attributable to the liquor they had imbibed. 

Now under section 86 , Indian Penal Code, 
a person who does an act in a state of 
intoxication shall be liable to be dealt 
with as if he had the same knowledge as 
he would have had if he had not been 
intoxicated,” and, therefore, in a ease such 
as the present it is clear that the fact that 
the appellants were intoxicated at the time 
they assaulted Santu is no excuse and they 
must be held to have had the knowledge 
referred to in section 300, fourthly, Indian 
Penal Code, and must still be held guilty 
of an offence under section 302, Indian 
Penal Code. 

As far as Surain Singh is concerned 
this concludes the matter, but in the case 
of Pal Singh the question remains as to 
whether the capital sentence should be 
confirmed. 

In this connection the intention with 
which the assault was made may profitably 
be considered. 

Now the general presumption of law is 
that a man must be taken to intend the 
ordinary and natural consequences of his 
acts. Section 86 , Indian Penal Code, at¬ 
tributes to a drunken man the knowledge 
of a sober man when judging of his action, 
but does not give him the same intention 
[iV^a Tan Baw v. Emperor il)]. This know¬ 
ledge is the result of a legal fiction and 
constructive intention cannot invariably be 
raised. In the absence of an intention to 
cause death or such bodily injury as is 
likely to cause death, it may reasonably 
be urged that drunkenness or a state of 
intoxication would form a sufficient excuse 
for not exacting the extreme penalty of 
the law. In the present case we are un¬ 
able to fird directly or constructively that 
Pal Singh intended to cause death or such 
bodily injury as would be likely to cause 
death, and we, therefore, do not think it 
reressaiy to sentence him to death. 

Indeed we may say that we cannot see 
any sufficient reason for differentiating the 
cases of the two appellants. 

In these circumstances we uphold the 
convictions of both the appellants under 

(1) 17 Ind. Cas. £00; 5 Bnr. L, T. 176; 13 C r . L. I 
864; 6 L. B. R, 100, 
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section 302, Indian Penal Code, and main¬ 
tain the sentence passed on burain Singh. 
We, however, set aside the capital sentence 
passed on Pal Singh and in lieu thereof 

sentence him to transportation for life. 

Convictions upheld. 


PATNA HIGH COURT. 

Criminal Revision No 11 ok 1917. 

June 15, 1917. 

Present: —Mr. Justice Jwala Prasad. 
RANG BAHADUR SINGH and others - 

Decree-holders—Petitioners 

versus 

SHEONANDAN SINGH and others 
Judgment debtors—Opposite Parties. 

Criminal Procedure Code (Act Vof 1898) «. • ' M 

—Ceil Procedure Code (Ad I »/ 1908). 

Revocation o! junction b\j Did rid Judge ,n appeal- 
Revision —High Conr/, power of intcrjerenre o}. _ 

The Hi K h Court can interfere under .w rev.s.nnn 
iurifidietion, conferred l.y section 115'if tl... Code of 
Civil Procedure, with an appellate order of a D.-stiu t 
Judge passed under section 196 (8) of the Cnmmnl 

Procedure Code. [p. 987, (*<>1. 

Case-law reviewed 

Criminal Revision against the order o 
the District Judge, Patna, dated the 24th 

March 1917. c 7 T 7 \ 

Mr. Jayatwal (with him Mr. Sunder Lai), 

for the Petitioner.-,. ., 

Mr. Bimala Ch. Sinha, for the Opposite 

JUDGMENT.—This is an application to 
set aside an order of the District Judge 
of Patna, dated 21th March 19'17. revoking 
the sanction granted hy the Munstf under 
section 195 of the Code of Criminal 1 ro- 
cedure. On 14th August 1916, the peti¬ 
tioners had obtained a rent-decree against 
Saudagar Singh. Rupnara.n Singh and 
Sakaldip Singh as principal defend™ s 
and Ramotar Singh. Palakdhan Singh 
Rang Bahadur Singh, Raghon. Singh and 
Musammat Jamna Koer pro forma defendants. 
The pro form, defendants were the c.> 
proprietors of the decree-holders. 

The decree was executed and a prayer 
was made in the execution petition for the 
attachment of standing crops on the lands 
in respect of which the rent-decree was 
obtained. This petition was tiled on the 

13ch of November 1916. The writ of 


attachment was issued under the orders of 
the Court dated November lGth, 19)6. 
Two peons were directed to attach the 
moveable property of the judgment-debtors, 
namely, the crops standing on the lands 
specified in the schedule attached to the 
writ The peons deputed by the Court were 
Aoirit Singh and Ram Lakhan Paride. 
The peons went to the spot and attached 
the crop standing on the first plot of 
land mentioned in the writ. When they went 
to attach the crop standing on the second 
plot it is said that Sheo Nandan Singh, 
Palakdhari Singh, Baran Singh, Raghoni 
Smgh, Ramotar Singh, Bahadur Singh 
and some 11 or 12 other persons arrived at 
the spot armed with lathis and sotjs 
and began to abuse the identifier and 
assaulted him with fists and slaps. They 
also ran to assault and abuse the Chamar 
who for fear of death Had away. 

The peons in the report further say 
that they explained to the aforesaid per- 
sons that they should not interfere with 
them in the discharge of their duties and 
that they should not disobey the orders of 
the Court, but they paid no heed to that 
and were prepared to commit breach of 
the peace and abused them (peons). This 
happened on the 17th November 1916. 
The peons submitted their report embody¬ 
ing the above facts on the 20th Novem¬ 
ber 1916 ar.d prayed for necessary orders to 

be passed. 

The decree-holders, who are petitioners 
here, on the 23rd November 1916 made 
an application to the Munsif praying for 
sanction to be granted to them under 
section 195 of the Code of Criminal Pro¬ 
cedure for the prosecution of the persons 
named therein as having obstructed the 
attachment of the crops by the Civil Court 
peons. The application of the decree-holders 
for sanction was entertained by the Munsif 
and the opposite party was called upon to 
show cause why sanction should not be 
granted. On 20th January 1917, the learned 
Munsif passed an order granting sanction 
to the decree holders to prosecute the 
opposite party under section lbo of the 
Indian Penal Cede. This was an order 
passed in the presence of both the parties 
and on consideration of the evidence a lduv 
ed by them. The Munsif sums up his order 
in the following words;— 
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From the evidence of one of the peons 

and the identifier a strong \ rima facie case has 

been made out. Some discrepancies have 

been pointed out in the evidence of the 

identifier but they do not seem to be very 

material and it shall be for the trying 

Court to consider them more fully. I 

sanction the prosecution of the opposite 

party under section 1S6 of the Indian Penal 
Code.” 

There was then an appeal to the District 
Judge under clause 5 of section i 95 of 
the Code of Criminal Procedure. The 
District Judge disposed of the appeal in 
the following words by his order of the 

24th March 1917 :— 

In view of the previous history for 

tin's bond and the fact that there has 

been litigation about it, the proper course, 

m my opinion, would have been to proceed 

under Order XXI, rule 97, etc. I, therefore, 

revoke the sanction to prosecute criminally. 
No costs”. 


[191? 


by the aforesaid rules, and not by rule 97, 
Order XXL The District Judge was, there¬ 
fore, clearly under a misapprehension but 
for which he himself, 1 think, would not 

have passed the order refusing the sanc¬ 
tion. 


The decree-holders petitioners have come 
up to this Court against the aforesaid 
order of the District Judge and seek to 
have it set aside on the ground that the 
order passed by the District Judge was 
illegal, and that the District Judge did 
not consider the case on the merits 
There can be little doubt that the order 
of the District Judge was passed under 
a misapprehension of the applicability of 

°/ d t r rule 97 ’ etc > nf the Code 

ot Civil Procedure referred to in his order. 

These rules apply to resistance to delivery 

of possession to the decree-holder or the 

purchaser of an immoveable property and 

do not apply to moveable property. The 

property to be attached in this case was 

moveable property, consisting of standing 

orops on the plots specified in the schedule 

to the writ of attachment. The writ of 

attachment expressly directs the attachment 

ot moveable property. Under clause 13 

section 2 of the Code of Civil Procedure 

growing crops come under moveable pro- 

perty. This clause was newly added in 

A * 1 * I I • a view to 

facilitate the attachment of agricultural 

produce under Order XXI, rules 44 and 

4o of the Code of Civil Procedure. The 

attachment of standing crops or the crops 

stored in the threshing do or is governed 


Now as to the merits of the case, there 
can hardly he any doubt that there was 
a prima facie case against the opposite 
party. The previous litigation hetween the 
parties over the land upon which the crops 
were standing would rather go to show 
that the obstruction by the opposite party 
was probable. The opposite party are co¬ 
proprietors and were defendants in the rent 
suit As pointed out by the learned Vakil 
who appeared for them in this Court 
there was a previous section 145,Criminal Pro- 
cedure Code, proceeding between the decree- 
holders and the judgment-debtors on one 
side and the oo-proprietors on the other 
side in the course of which the possession 
of the disputed land was declared to be 
with the opposite party. If that is so, 
there appears to be a strong motive for 
the resistance offered by the opposite party 

to tlie attachment of the crop standing on the 
land. 

I he section 145, Criminal Procedure Code, 
case occurred some time towards the close of 
the year 1915 and the rent-decree was 
obtained in August 1916 and the attach¬ 
ment was in November 1916. It shows 
that the party in whose favour the 

order under section 145 was made would 
not like to have the crops attached at 

the instance of the decree-holders. We 
are not at all concerned with the previous 
litigation between the parties, nor with 
the result of the section 145 case. We are only 
concerned with the execution of the decree 
in the course of which the Court directed 
the attachment of the crops standing on 
the land. The peons went, according to 
their report, to the land to attach the 
crops. If the opposite party had a griev¬ 
ance against the attachment they had 
ample remedy provided for that in the Code 
of Civil Procedure. Under rule 45 of 
Order XX[ tlie attachment of crops standing 
on any land does not deprive the judg¬ 
ment debtors or the persons who grew 
the crops of the possession of them. After 
the attachment the judgment-debtors or 
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the opposite party are allowed to out the 
crops subjeot to the supervision and the 
care of the person deputed to look after 
the attached crops. So the attachment 
itself was not going to deprive the judg¬ 
ment-debtors or the opposite party of the 
possession of the crops, and there was 
ample time for them after the attachment 
to come to Court and to put in their 
claims to the crops attached or to dispute 
the right of the decree-holders to attach 
the crops under rule 58, Order XXI, of the 
Cole of Civil Procedure. The act of the 

judgment-debtors as reported by the 
peons, if true, was a high handed act. 
It was an offence against the orders issued 
by a Court of Justice and if upon a 
preliminary enquiry made by the Court 
whose orders were disobeyed, a prima facie 
case in its view was made out, there 
appears to be no reason why the wrong¬ 
doers should not be put on their trial. 
My only surprise is that the case was 
dealt with by the Munsif under section 
195 of the Code of Criminal Procedure, 
whereby sanction to prosecute lias been given 
to a private prosecutor who may or may 
not use the sanction or may compound the 
offence with the opposite party for any con¬ 
sideration. 

The Munsif, to my mind, should have 
taken action under section 476 of the 
Code of Criminal Procedure. The peons’ 
report was made on the 20th November 
1916, i. e., earlier than the application of the 
decree-holders, which was made on the 23rd 
November 1916. But as the Munsif has 
chosen to take action under section 195, 
and not under section 476, there appears 
to be no course open to this Court but 
to allow the sanotion to stand and to set 
aside the order of the District Judge, which 
I would have hesitated to do had the learned 
Distriot Judge considered the case upon 

merits. 

It has been urged by the learned 
Vakil for the opposite party that this 
Court has no jurisdiction to set aside the 
order of the Distriot Judge revoking the 
sanotion given by the. Munsif, passed under 
clause 6 of section i95. In support of 
this the case of Ham?\with Mondol v. 
Damodar Guose (l) .has been cited. But 

(1) 10 C. NY. N. 1026; 4 O. L. J. 168. 


in that case the order of the District 
Judge was not affected by any illegality 
or material irregularity as contemplated 
by section 622, now section 115 of the 
Code of Civil Procedure, and the District 
Judge had dealt with the ease on merits. 
This ruling has no application to the present 
case where it has been shown that the 
order of the learned District Judge was 
illegal and the merits of the case were not 
considered by him. The Full Bench of 
the Madras High Court in Muthusivami 
Mudali v. Veeni Chetti (2) went further and 
held that the right of appeal conferred by 
section 195 (6) of the Code of Criminal 
Procedure, read with sub-section 7, is not 
restricted to a right of appeal to the 
Appellate Court to which the Court of first 
instance is immediately subordinate and that 
an appeal lies to the High Court from the 
order of the first Appellate Court revoking 
a sanction given by the Court of first 
instance, or granting a sanction refused 
by the Court of first instance. Whether 
or not there is a right of second appeal 
to the High Court, it is clear to my 
mind that the High Court can interfere 
under its revisional jurisdiction, conferred 
by section J15 of the Code of Civil Pro¬ 
cedure, with an order of a District 
Judge passed under section 195, clause 6. 

1 would, therefore, allow this application, 
set aside the order of the District Judge 
and restore the sanction granted by the 
Munsif in this case. No order as to costs. 

Application allowed. 

(2) 30 M. 382; 17 M. L. J. 266; 2 M. L. T. 239; 
<i Cr. Ji. J. 102 . 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 1011 of 1916. 

February 19, 1917. 

Vresent: — Mr. Justice Shadi Lai and 
Mr. Justice Broadway. 

BIS A Kill and another—Convicts— 

Appellants 

versus 

EM PEROR—Respondent. 

Penal Code (Act XLY of I860 ), ss. 378, 76 —Theft 
_ Cut tiny string of hass and forcing its ends slightly 
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apart in order to remove it , whether constitutes 
sufficient moving of hass— Enhanced punishment — 
Charge , previous convictions not specified in, effect of— 
Criminal Procedure Code (Act V of j,S98), >•>•. 221 (7' 
535, 537. 

Where tin* accused cut the string with which a 
has.< was fastened round the complainant’s neck 
forcing the ends of the hass slightly apart, intending 
to remove the same from her neck, but on account of 
the struggle that ensued between him and the com¬ 
plainant tho hass fell from the latter's neck and 
was found on the bed later on: 

Held, that the act of cutting the string and forcing 
the ends apart constituted a sufficient moving of the 
hass to bring the act within the puiview of section 
378 of the Penal Code, [p 9.S9, co | e a j 

Where an accused who was a previous convict was 
convicted of theft and sentenced to enhanced punish¬ 
ment under section 75 of the Penal Code, but the 
charge sheet did not specify the previous convictions 
as required by section 221 \7) of the Ciimir.nl Pro¬ 
cedure Code: 

Held, that the defect was cured by sections 535 
and 537 of the Criminal Procedure Code, inasmuch as 
there had been no failure of justice nor had the ac¬ 
cused been prejudiced in his defence Tp. 9U), col 2.] 

Appeal from the order of the Sessions 
Judge, Fer< zepore, dated the 19th October 
1916. 

Mr. Nand Lai , for the Appellants. 

Mr. Mool Chnnd, Public Prosecutor, for the 
Respondent. 

JUDGMENT.— Bisakhi and Mahya, sons 
of Gulaba, caste Bawarya, of Dharm Singh- 
wala, have been convicted of an offence 
under sections 379/75, Indian Penal Code, 
and on account of their previous record as 
convicts have been sentenced to transporta¬ 
tion for life. Against their convictions and 
sentences they have preferred this appeal 
through Dr. Nand Lai and we have heard 
Mr. Mool Chand on behalf of the Crown. 

The facts of the case are given in detail 
in the judgment of the learned Sessions 
Judge and it n not necessary to recapitulate 
them here at any length. It appears that 
one Jhandu, a Lohar , lives in Burj Muham¬ 
mad Shah; with him, in addition to In’s 
sons, Musammat Umri, his sister, has been 
residing. On the night between the 6th 
and .th June 1916 the whole family was 
sleeping on different cots in the courtyard 
of their house. This courtyard consists of 
an open space of ground in front of the 
house, which open space is surrounded on 
all sides by a high wall in which there is 
a doorway with a reed door known as a 
khirki. This door, however, although it can 
be closed, is not provided with a hasp and 


chain. During the night in question Mutam- 
mat Urari, P. W. No. I , was nnable to sleep 
and was smoking a hut 7 •; she heard the 
khirki. opened but took no notice as she 
thought it was one of her nephews. She 
then felt some one pull at her hass which 
was fastened round her neck. She raised 
her arms and they fell on the neck of a 
man who was apparently banding over her, 
and who was cutting the string with 
which the hass was fastened round her 
neck. She raised an alarm and seized the 
hass with one hand while with the other 
she caught hold of the hair of her assail, 
ant. P. VV. No. 2, Jhandu, her brother, woke 
on her cries, and, as he got up, wai at¬ 
tacked by two persm*, the third he saw 
was struggling wi h Musimmat Umri. He 
closed with one of his assailants and in 
the struggle that en*u-d he and the man 
he had ciug'if pastel through the door 
into the lane in front of the house. His 
two sons Muhammad Hussain, P. W. No 3, 
and Talab Hussain, P .W. No. 4 , had also been 
arouse 1 by the cries and the sound of 
the struggle and went to his as>iVanoe. 

A free fight ensued with the result that 
Jhandu, Talab Hussain and Muhammad 
Hussain received injuries as did the thief 
they had captured. The villagers came 
to tin- spot and the remaining thieves made 

off. Bisakhi was the man captured by 
Jhandu. 

Among the first to come to the spot 
were Alohamda, P W. No. 5, and Fattu, P. W. 
No. 7, closely followed by Nathu Lambardar, 

P. W. No. 6 . These persons saw two or three 
• hieves running away. Fattu pursued one, 
while Mohamda followed the other. The 
thief chased by Fattu escaped but Mohamda 
managed to come up with his man in 
the tobacco field of Shera Limbardar , 
and there knocked him down and with the 
assistance of N ithu, P W. N> 6 , and Fattu, 
P.W. No. 7, who joined him there, the second 
thief was caught, who turned out to be 
Mahya, appellant. Shera, Lambardar , arrived 
on the sc. j iie and found these two persons 
iri ousted}’, but neither of them would 
give their names and consequently on the 
following morning Shera accompanied by the 
chaukidar went to the Police S ation Makn, 
five kos distance, and at 7 a.m. reported the 

occurrence. The Police arrived on the scene 
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and took over the two appellants and after 
making the usual enquiry had them and 
various witnesses, who had been injured, 
duly examined by the Assistant and Sub- 
Assistant Surgeons. The evidence of the 
two Medical Officers, Lala Diwan Chand, 
Sub- Assistant Surgeon, and Pandit Chandar 
Shankar, Assistant Surgeon, shows that 
Umri, Muhammad Hussain, Talab Hussain, 
Fattu, Jhandu and one Nabi Bakbsh (not 
produced in Court) had received several 
injuries which amounted to simple hurt, 
although the number of their injuries were 
pretty considerable. Similarly the two 
appellants had evidently also received severe 
punishment from their captors. The learned 
Sessions Judge in agreement with the 
unanimous opinion of the assessors has 
accented the story of the prosecution as 
detailed above. 

We have perused the evidence and con¬ 
sidered the criticisms made with regard to 
it by Dr. Nand Lai and agree tlmt the case 
has clearly been established against the 
appellants The defence set up by them 
was that they, along with other persons, 
Bawaryas and Jats, had been shikaring pig 
with the aid of dogs; that they had suc¬ 
ceeded in killing a sow and that they had 
gone in pursuit of a )oung pig which had 
entered into the tobacco Held of Shera 
causing damage to it; that Shera, and the 
other villagers belonging to Burj Muhammad 
Shah had resented the damage caused to the 
tobacco and a free Hgbt ensued in which a dog 
had been killed, and because the appellants 
did not happen to have passes they were 
detained and this story concocted. An ex¬ 
amination of the Police papers shews that 
this defence was not raised during the in¬ 
vestigation, and it was not till the appellants 
were examined by the Committing Magistrate 
that they thought of bringing forward this 
story. We have examined the evidence in 
support of their defence and we are in full 
agreement with the view taken of it by the 
learned Sessions Judge; as pointed out by 
him, the story told by the witnesses is not 
only improbable but inconsistent and full of 
discrepancies. It is not necessary to further 
discuss this part of the case. 

Dr. Nand Lai urged then that section 319, 
Indian Penal Code, was not applicable in¬ 
asmuch as the huts was pul moved” within 



the meaning of section 878.^ After giving 
careful consideration to all that was ad¬ 
vanced in support of this contention we have 
no hesitation in holding that it has no force. 
According to the evidence of Musammat Umri 
the string by which the hass was fastened to 
her neck was cut and the ends of the hass 
forced slightly apart, in order to remove the 
same from her neck, with the result that in 
the struggle that ensued between her and 
the thief who was attempting to remove it 
from her neck it fell from her neck 
and was found on the bed later on. 
In our opinion the act of cutting 
the string and forcing the ends apart con¬ 
stitutes a sufficient moving to bring the act 
within the purview of section 378, Indian 
Penal Code, and we hold, therefore, that sec¬ 
tion 379 has been correctly applied. In 
this view of the case it is not necessary 
for us to consider the question raised in the 
course of the aiguments by the learned 
Counsel for the Crown as to the applicability 
of section 157, Indian Penal Code. 

The next point raised by Dr. Nand Lai 
was that inasmuch as the charge sheets did 
not include a charge under section 75 re¬ 
lating to the previous convictions of the 
two appellants, they were not liable to the 
enhanced punishment prescribed by that 
section of the Code. In support of this 
argument we were referred to Empress v. 
Haidar (1); (Jueeti v. Raja om .r Rose (2); 
Queen v. Sheik Jakir '3); Queen Empress 
Ibrasami (4) ar.d Shamjee A ashyo, hi re (5) 
and our attention was also drawn to sec¬ 
tion 221 (7) of the Criminal Procedure 
Code. There is no doubt that section 221 
clearly lays down that when it is 
intended to prove previous convictions against 
an accused person for the purpose of affecting 
the punishment, the fact, date and place of 
the previous conviction shall be stated in 
the charge, and the authorities cited at the 
Bar, with the exception of Shamjee Kashgo , 

Inrc (5), support Dr. Nand Lai’s contention 

as far as they go. The rulings were passed 
under the old Code of 1872, section 439, 
the last paragraph of which is practically the 


(1) A. W. V (1883) 110; 3 1ml. Dec. (n. h,) -141) 

(2) 10 VV. R. 41 Ci. 

(8) 22 W. It. 30 Ci. 

(4) 0 M. k'H; 2 Weir 3 Jnd. Dec. (n. p.) 595 
(0) 1 C. L. K. IS I, ‘ 
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same as section 221 of the present Code; but 
Mr. Mool Chand has referred us to sec¬ 
tions 535 and 537 of the Criminal Procedure 
Code and lias contended that these two sec¬ 
tions clearly cure the defect referred to 
The rulings cited by Dr. Nand Lai have 
been referred to by us and it appears that 
the question as to whether the defect could 
or could not be cured by any other sec¬ 
tion of the Code then in force was not 
considered in any one of them. Section 
535 is in the main a new section, although 
section 216 of the Code of 1S72 contain¬ 
ed a similar provision. Similarly in the 
case of section 537 of the present Code 
there is no section directly corresponding 
with the Code of 1^72, but section 203 
of that Code laid down that no defect 
in the complaint or summons shall affect 
the validity of the proceedings unless it 
appears that the accused person was actual¬ 
ly misled by such defect. Section 233 of 
the Code of 1872 provided that no find¬ 
ing or sentence passed by a Court of 
competent jurisdiction shall be reversed 
or altered on appeal on account of any 
error or defect, either in the charge or 
in the proceedings on or before trial. 
None of these provisions of the Code of 
1872 were referred to in Empress v. 
Haidar (1). The same is the case in 
Queen v. Rajeoomar Bose (2); Queen v. 
Sheik Jakir (3) and Queen Empress v. 
Horasami (4). In these circumstances we are 
not pressed by these decisions, and it 
appears to us that the provisions of sec¬ 
tion 535 would, as contended by Mr. Mool 
Chand, cure the omission in the present 
case. Section 535 lays down that no find¬ 
ing or sentence pronounced or passed shall 
be deemed invalid merely on the ground 
that no charge was framed, unless , in the 
opinion of the Court of Appeal or Revision, 
a failure of justice has in fact been 
occasioned thereby. In the present case it 
is difficult to see how it can be consider¬ 
ed that, as a matter of fact , a failure of 
justice has been occasioned by the omis¬ 
sion to include a formal charge relating 
to the previous convictions of the appel¬ 
lants. They were sent up for trial to 
the Sessions Court on a charge sheet 
which clearly contained a note to the effect 
that a statement of the previous convic¬ 


tions was attached therewith. Each of the 
appellants was specifically asked whether 
he had been previously convicted and in 
these circumstances it seems clear that 
they could not possibly have been pre¬ 
judiced in their defence. The only fact 
that it was necessary for the prosecution 
to prove in order to render section 75, 

Indian Penal Code, applicable was the faot 
of the previous convictions, and this each 
of the appellants has specifically admitted. 
In these circumstances we have no hesita¬ 
tion in holding that although the charge 
on which the appellants have been tried 
and convicted was defective in that the 

charge sheets did not contain what is 

contemplated by section 221 (7), Criminal 
Procedure Code, nevertheless sections 535 
and 537, Criminal Procedure Code, cure 

this defect inasmuch as there has been no 
failure of justice nor have the appellants 
been prejudiced in their defence. 

With regard to the sentence Dr., Nand 
Lai urged that even assuming that his 
clients were held to have committed theft, 
still the sentence was cut of all proportion 
to the crime. It appears, however, that 
the two appellants, who are members of a 
criminal tribe, were both convicted in 
1902 of dacoity. Bisakhi was sentenced 
to ten years’ and Mahya to fourteen years’ 
rigorous imprisonment in that case. In 
spite of these substantial sentences it is 
evident that the appellants have not amended 
their ways and we see no reason to. 
doubt that the sentences are well deserved. 
We accordingly uphold the convictions, 
maintain the sentences and dismiss the 

appeal, . . 

Appeal dismissed. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 759 ok 1916. 
Criminal Revision Petition No. 614 

of 1916. 

April 30, 1917. 

Present:—tyr. Justice Abdur Rahim and 

Mr. Justice Napier. 

In re NAGIREDDY KONDAREDDY and 

others—Accused—Petitioners. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
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177, 192, 528— Facts forming subject of previous 
enquiry resulting in discharge , whether ground for 
fresh enquiry under s. 107— Transfer of case by District 
Magistrate to Magistrate within whose jurisdiction 
parties do not reside , legality of — S. 177, applicability of. 

In initiating proceedings under section 107 of the 
Criminal Procedure Code, a Magistrate should not 
rely upon facts and information which formed the 
subject of a previous enquiry and in which the 
accused were discharged. There must be fresh 
materials available on which it can be said that a 
fresh apprehension has arisen of a breach of the peace 
being committed by the accused. The same facts 
cannot form the subject of repeated proceedings 
either under the Penal Code or under the Criminal 
Procedure Code. L p. 091, col. 2; p 992, col 1.] 

The Police reported to the District Magistrate of 
Nellore that they apprehended breach of the peace 
from certain parties and requested him to take pro¬ 
ceedings under section 107 of the Code of Criminal 
Procedure The District Magistrate, without record¬ 
ing any opinion as to the apprehended disturbance ot 
t he peace, transferred the case to the file of the Head 
Quarters Deputy Magistrate. Nellore. within whose 
jurisdiction neither ol the parties resided. The 
Head Quarters Deputy Magistrate then issued a 
notice under section 107 ot the Code ot Criminal 
Procedure to the petitioners: 

Held, (1) that the order of transfer was bad; L p. 
992, col. 2.] 

(2) that the District Magistrate could not be said 
to havo taken cognizance under section 192 of the 
Criminal Procedure Code, of a case falling under 
section 107 of the Code within the meaning of the 
Code so as to enable him to transfer it to a Sub¬ 
ordinate Magistrate, [p. 992, col. 2. 

The provisions of section 107 of the Criminal Pro¬ 
cedure Code do not fall within the scope of section 
528, so as to enable a District Magistrate to transfer 
proceedings under that section to a Magistrate who 
has no jurisdiction over the matter. Section 177 ol 
the Criminal Procedure Code lias no application 
to such proceedings and the use of the word 
“ordinarily” in that section excludes trial of cases 
specifically provided for in section 107 of the Crimi¬ 
nal Procedure Code. [p. 993, col. 1.1 

Nirbikar Chandra Mukherji v. Emperor, 1 I ml. Cas. 
78; 13 C. W. N. 580; 9 Cr. L. J. 148; Surjya Kanin 
Roy Chowdhry v. Emperor, 31 C. 350; 1 Cr. L. J. 344: 
King-Emperor v. Manna, 24 A. 151; A. W. N. (1901) 
203, followed. 

Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying the 
High Court will be pleased to quash the 
proceedings of the Courtof the Deputy Magis- 
trate, 1st Class, Nellore, in Miscellaneous 
Case No. 20 of 1916, initialled by its order, 

dated the 27th September 1916. 

Dr. S. Swaminadhan, for the Petitioner. 

Mr. P. R. Narayanaswami Aiyar, for Mr. 
E. R. Osborne (Public Prosecutor}, for 

the Crown. 

ORDKR. —In this case notice has been 
issued by the Head (Quarters Deputy Magis¬ 


trate of Nellore, calling on the petitioners 
to show cause why they should not give 
security under section 107, Criminal Pro¬ 
cedure Code. The matter has a long his¬ 
tory. it appears that in the village of 
Kaluvoy there are two factions, one headed 
by the tirst petitioner Nagireddi Kondareddi 
who has under his protection a number 
of Muhammadans, some of whom are also 
petitioners in this matter, and on the other 
side are the rest of the influential Hindus of 
that locality. For some time there has been 
a dispute as regards the right to play 
music during the vnolcurrum before the Hindu 
temples. On the other hand the Hindus 
claim the right to play music during their 
festivals before the local mosque. There 
seems to be also a private quarrel between 
the tirst petitioner on the one side and 
some of the other leading Hindu residents 
of that village on the other. There have 
been a number of cases and proceedings 
going on since 1914 between the parties 
and, strange to say, in all these cases the 
persons accused of the offences were either 
acquitted or discharged and the proceed¬ 
ings taken under section 107 fell 
through. The proceedings now in question 
are the last of the series. Two objections 
are taken to them. The first is that the 
facts and the information upon which the 
proceedings were had, had already been 
the subject of enquiry in previous pro¬ 
ceedings under section 107 and also in cer¬ 
tain criminal charges, and that in those 
proceedings and charges the present peti¬ 
tioners were discharged. 

This is undoubtedly so, and further it 
is clear that there are no fresh materials 
of any importance available on which it 
oould be said that fresh apprehension arose 
of a breaob of the peace being committed 
by the petitioners. It is also a fact that 
since at least September 1916, when the 
Police applied for proceedings to be taken 
under section 107, there has been no breach 
of the peace. We are quite clear that the 
Magistrate was not entitled to initiate pro-\ 
ceedings upon faots and information which 
had already been the subject of enquiry under 
section 107, or in connection with charges 
under the Penal Code brought against 
the petitioners. The same faots cannot ( 
form the subject of repeated proceedings i 
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either under the Penal Code or the Criminal 
Procedure Code. If fresh facts had occurred 
upon which the Police and the Magistrate 
were apprehensive that there was a likeli¬ 
hood of a breach of the peace, then there 
would have been justification for the initiation 
of proceedings under section 107. If there 
had been any such information forthcoming, 
it was the duty of the Magistrate to set 
out the substance of such information in 
the proceedings, but on looking at the 
preliminary order, we find that the in 
formation therein referred to is only what 
had already been before other Magistrates 
in connection with other proceedings and 
had been the subject of orders which must 
be taken to be final so far as those matters 
are concerned. The wording of the notice we 
may also point out in passing, is vague to a 
degree. All that is stated there is that seven 
persons headed by Nagireddi Kondareddi 
the first accused, a rich and influential re¬ 
sident of Kaluvoy, are addicted to crimes 
of violence and others involving a breach 
of the peace and threatened injury to the 
lives and property of several persons and 
there is an imminent danger of a breach 
of the peace.” It dees not at all state 
when these threats were uttered, who are 
the persons who were threatened and when 
this apprehension of a breach of the peace 
arose. We think that this above objection 
is good in law and the proceedings must be 
quashed on that ground. 

But there is also another valid objec¬ 
tion to these proceedings. Under section 
i07, Criminal Procedure Code, it is the 
District Magistrate or Sub-Divisional Magis¬ 
trate or any Magistrate of the first class, 
who i 3 informed that a person is likely to 
commit a breach of the peace, that may 
require such person to show cause why he 
should not be bound down. Sub-section 
( 4 ) says that proceedings shall not be 
taken under this section unless the person 
informed against and the place where the 
breach of the peace is likely to occur, are 
within the locals limits of the Magistrate’s 
jurisdiction.” Prom the operation of this pro¬ 
vision the District Magistrate is excepted in so 
far that he can take cognizance of a matter 
like this, if either the person informed 
against or the place where the breach of the 
peace is likely to occur is within the local 
limits of his jurisdiction. Thon sub section 


(3) empowers a Magistrate who is not 
authorised to act under sub-section ( 1 ) to 
order the arrest of a person who is likely 
to commit a breach of the peace, and send 
him to the Magistrate who is empower¬ 
ed to institute proceedings under the sec¬ 
tion. These provisions of section 107 seem 
to us to be very specific and clear in laying 
down this imperative prohibition with re¬ 
gard to Magistrates other than a District 
Magistrate. Now a Magistrate cannot be 
said to have taken proceedings under sec¬ 
tion 107 until he issues notice to the person 
charged to show cause why he should not 
be proceeded against under that section. 
In this case it is clear that the Police 
reported the matter to the District Magis¬ 
trate who ordered, without stating that in 
his opinion as head of the District there 
was a likelihood of a breach of the peace, 
the case to b 9 transferred to the file of 
the Head Quarters Deputy Magistrate 
within whose jurisdiction neither the 
accused resided, nor was the place where 
there was a likelihood of the breach of 
the peace occurring situate. It was the 
Head Quarters Deputy Magistrate of Nellore, 
that issued notice to the accused under 
section 107 and he must, therefore, be 
taken to have initiated proceedings 
under that section. It wa 9 suggested that 
under section 192, the District Magistrate 
could make over the case to the Head 
Quarters Deputy Magistrate before any no¬ 
tice was issued. Section 192 of the Criminal 
Procedure Code is a general section which 
empowers a District Magistrate to transfer 
any case of which he has taken cogniz¬ 
ance, for enquiry or trial, to any Magis¬ 
trate subordinate to him. In the matter 
of proceedings under section 107, it could 
not be said that a District Magistrate, to 
whom the Police reported certain facts, had 
taken cognizance of a case against the 
accused by reason of that fact alone. Nor 
do we think that section 528 of the Criminal 
Procedure Code empowers the District Magis¬ 
trate in a ca^e under section 107 to make 
over the initiation of proceedings to a 
Magistrate who has no local jurisdiction over 
the matter. That is a general section 
which empowers a District Magistrate 
to withdraw any case or recall any case 
on the file of a Subordinate Magistrate 
autj make it o\ r cr to any such Subordinate 
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Magistrate. Bat section 107 is a spaoidc 
provision dealing with certain preventive 
proceedings and its sub section (2) ex¬ 
pressly prohibits proceedings being instituted 
except by certain Magistrate?. It is the Dis¬ 
trict Magistrate or Sab Divisional Magistrate 
or any other 1st Class Magistrate who is in 
executive charge of a certain area that is 
the best person to judge whether there i? 
a likelihood of a breach of the paac8 within 
the local limits of hi3 jurisdiction and whe¬ 
ther it is necessary or desirable that preven¬ 
tive proceedings should be taken under sec¬ 
tion 107. It appears to us that the Legis¬ 
lature purposely left it to the discretion of 
such a Magistrate to say whether proceed¬ 
ings ought to be taken or not, and in this 
respect the provision of section 107 stands 
on a very different footing from the provi¬ 
sion of section 177, Section 177 says: 
"Every offence shall ordinarily be inquired 
into and tried by a Court within the local 
limits of whose jurisdiction it was com¬ 
mitted.” Here the Legislature has, advisedly, 
used the word ordinarily’ which does not 
occur in section 107. 

This view of the law tinds support from a 
number of rulings, see A irbikar Chandra 
Mukherji v. Emperor (1), Surjya Kanta Ray 
Chowlhry v. Emperor (2) and King •Emperor 
v. Munna (3). The proceedings, therefore, 
in this case were without jurisdiction. On 
these as well a3 the other grounds already 
mentioned, the proceedings must be set 
aside. 

Petition allowed ; 

Proceedings set aside. 

V.K.P. 

( 1 ) 1 I ml. Can. 78; 13 C. W. N. 583; 9 Cr. L. J. 
148. 

(2) 31 C. 350; 1 Cr. L. J. 344. 

(3) 24 A. 151; A. W. N. (1901) 203. 



PUNJAB CHIEF COURT. 
Criminal Revision No. 20:31 ok 1916. 

March 19, 1917. 

Present: —Mr. Justice Scott-Smith an 1 
Mr. Justice Broadway. 
KISHEN SINGH —Petitioner 


versus 

EMPEROR—Respondent. 

Criminal Procedure Code (Act V of 1893), 8s. 192, 
526 —Government of India Notification* Nos 515 F. B. 
and 516 I. B.. d (ted 17 th March 1913— Jurisdiction — 
Offence committed on Railway hinds in Native State 
—Transfer of case by Chief Court and by District 
May ist rate. ■. . 

K was charged with an offence under section 4Q9of 
the Indian Penal Code committed within the Railway 
lands situate in the Jhind State. On the application 
of the District Magistrate of Rohtak the Chief Court 
transferred the case to the District Magistrate of 
Hissar, with the direction that he should either dis- 
pose of the ease himself or make it over for trial 
to some competent Magistrate in his District. The 
District Magistrate of Hissar accordingly made over 
the case to an Honorary Magistrate, 1st Class, 
Bhiwani, who tried K. and convicted and sentenced 
him. On appeal to the Court of the Political Agent, 
Phulkiau States, objection being taken to the juris¬ 
diction of the Honorary Magistrate of Bhuvuni the 
Political Agent, Phulkiau States, referred the case to 
the Chief Court: 

Hctl } that the Chief Court had pywer under sec¬ 
tion 526 of the Criminal Procedure Code to transfer 
the rise to any Court in the Province and Section 
192 empowered the District Magistrate of Hissar to 
transfer it for trial to any Magistrate subordinate to 
him, that sections 19 1 and 526 of the Criminal 
Procedure Code were in force in Railway lands 
situate in the Jhind State and that the powers conferred 
on District Magistrates by those sections had not 
been taken away by the Government of India Noti¬ 
fication No. 515 I B. or No. 516 I. B. and that, 
therefore, the Honorary Magistrate had jurisdiction 
to try the case. [p. 995, cols. 1 & 2.] *• 

I 1 

Case reported by the Political Agent, Phul- 
kian States, and Sessior.s Judge, Patiala, with 
bis No. 9517 of 17th November 1916. 

The Government Advocate, for the Ra* 
spondent. 


JUDGMENT —In the course of the trial of 
a charge against Bandu and others, Kishen 
Singh, son of Mahtab Singh, appeared as a 
witness for the prosecution. The District 
Magistrate of Rohtak, who was trying the 
said case, considered that the statement made 
by Kishen Singh aroused grave suspicions 
against him, and he accordingly direoted the 
Police to investigate the matter. 

This investigation resulted in the Police 
sending up Kishen Singh for trial on a charge 


Go 


ClSiS. 


[1917 


KISHEK SINGH V. EMPEROR. 

under section 409, Indian Penal Code. The 
case came before the same District Magistrate 
who came to the conclusion that it would be 
better that he should not try the case, and 
considering there was no other Magistrate in 
the Rohtak District qualified to try it, re¬ 
ferred the matter to this Court with the re¬ 
quest that the case be transferred to another 
District. 

This Court on the 19th June 1916 transfer¬ 
red the case to the District Magistrate of 
Hissar, with the direction that he should 
either dispose of the case himself or make it 
over for trial to some competent Magistrate 
in his District. 

The District Magistrate of Hissar according¬ 
ly made over the case to Khan Bahadur Mir 
Abid Hussain, Honorary Magistrate, 1st 
Class, Bhiwani, who tried Kishen Singh and 
committed and sentenced him. 

The offence of which Kishen Singh had 
been convicted was committed within Railway 
lands situate in a Native State (Jhind) and 
the appeal was, therefore, filed in the Court of 
the Political Agent, Phulkian States. At the 
hearing of the appeal objection was taken to 
the jurisdiction of Khan Bahadur Mir Abid 
Hussain, on the ground that as a Magistrate 
of the 1st Class he was not competent to try 
an offence committed on Railway lands situate 
in a Native State. 

This objection was based on a ruling of a 
former Political Agent, which was to the 
effect that according to Schedule I to the 
Government of India Notification "No, 516-1.-B, 
dated 17th March 1913, such cases could only 
be tried by the Deputy Commissioner as 
District Magistrate. 

The present Political Agent was not satis¬ 
fied with the correctness of this ruling of his 
predecessor and has accordingly referred the 
case to this Court in order to obtain a definite 
decision. 

After hearing the learned Government Ad¬ 
vocate and after a careful consideration of the 
relevant notifications we are of opinion that 
Khan Bahadur Mir Abid Hussain had juris¬ 
diction to try this case. 

By Government of India Notification 
No. 515*1. B, dated 17th March 1913, the 
following provision was made for the adminis¬ 
tration of all ‘‘lands lying within the States 
■pecified in the second column of the schedule 
hereto annexed, which are, or may hereafter be, 


occupied by the Railways specified in the first 
column of the said schedule.:— 

(1) All laws for the time being in force in 
the Districts of the Punjab specified in the 
third column of the said schedule shall be in 
force in the lands lying within the States 
specified in the corresponding entry in the 
second column which are occupied by the 
portions of the Railways specified in the 
corresponding entry in the first column 

thereof . 

(3) All Courts having for the time being 
jurisdiction within the said Districts shall have 
the like jurisdiction within the said lands.” 

Under this notification it is clear that the 
present case was triable in the Courts of the 
Rohtak District competent to try offences of 
this nature if committed within that District. 

By Government of India Notification No. 516- 
I. B., dated \lth March 1013, certain arrarge- 
ments were made fer the purposes of criminal 
jurisdiction ” and it was notified that— 

“(1) Within the lands occupied by the Rail¬ 
ways as aforesaid, the officers and the Court 
mentioned in the corresponding entries in the 
3rd, 4th and 5th columns of the First Schedule 
shall exercise respectively — 

(а) the powers of a District Magistrate in¬ 
cluding all pow T ers conferrable on a District 
Magistrate; 

(б) the powers of a Court of Session; and 

(r) the powers of a High Court as describ¬ 
ed in the Code of Criminal Procedure, 1898, 
as for the time being in force in the said 
lands.” 

According to the schedule referred to, so 
far as the present case is concerned, the 
Deputy Commissioner of Rohtak, the Politi¬ 
cal Agent, Phulkian States, and the Chief 
Court cf the Punjab were to exercise the 
powers referred to in (l) (a), (5) and (e) 
respectively. This has apparently been 
taken to mean that the only Court in the 
Rohtak District competent to try offences 
committed within the lands referred to was 
that of the Deputy Commissioner, a view that 
appears to us to be obviously erroneous, 
having regard to the fact that the Deputy 
Commissioner is empowered, under 1 (a), 

to exercise the powers of a District 
Magistrate including all powers conferrable on a 
District Magistrate ”. 

Now under Government of India Notification 

No. 517 I. B., dated 17 th March 1913, the 
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Code of Criminal Procedure, 1898, has 

with some slight omissions and variations 

twhioh, however, have no bearing on the 

point under consideration) been extended to 
these lands. 

Sections 190 and 192 of the Criminal 
Procedure Code are in force in these lands, 
and the powers conferred on District Magis¬ 
trate by these sections have not been taken 
away by either of the notifications referred 
,to. Indeed the wording of (1) (a) of Notifica¬ 
tion No. 516-1. B. clearly indicates that 
all the powers conferred on District Magis¬ 
trates by the ( riminal Procedure Code are 

to be exercised by the Deputy Commissioners 
specified. 

Section 192 (1), Criminal Procedure Code, 
empowers a District Magistrate to transfer 
any case of which he has taken cognizance, 
for enquiry or trial, to any Magistrate 
subordinate to him” and it follows, there¬ 
fore, that a Deputy Commissioner has, 
under this notification, No. 516 1, B., the 
power to transfer cases of this nature to a 
Magistrate subordinate to him. 

No doubt in the Rohtak District a 
Magistrate of the 1st Class could not take 
cognizance of an offence committed within 
such lands, but the "Deputy Commissioner” 
could confer the necessary jurisdiction on 
such a Magistrate by taking action under 
section 192, Criminal Procedure Code. 

Khan Bahadur Mir Abid Hussain, however, 
is a Magistrate of the Hissar District and 
ordinarily could not exercise jurisdiction in 
the present case. 

This Court, however, transferred the case 
to the District Magistrate of Hissar thus 
conferring on that officer jurisdiction to 
dispose of it. 

Section 526, Criminal Procedure Code, 
is in force in these lands and this Court 
had clearly power to make the said order 
of transfer. The District Magistrate of 
Hissar was directed to either try the case 
himself or make it over for trial to some 
competent Magistrate subordinate to him. 
He obviously acted under section 192, 
Criminal Procedure Code, and the trying 
Magistrate had, therefore, the necessary 
jurisdiction. 

We accordingly hold, that, under the 
notifications referred to above, the Deputy 
Commissioner, as District Magistrate, has 



the power to try the offences governed by 
the said notifications, or to transfer them 
under section 192, Criminal Procedure Code, 
to som6 Magistrate subordinate to him, and 
that this Court is empowered to transfer 
under section 526, Criminal Procedure Code, 
all such cases for trial by any Court in 
the Province. Khan Bahadur Mir Abid 
Hussain had jurisdiction to try this case 
and we accordingly return the record to the 
Political Agent, Phulkian States, for disposal 
of the appeal on the merits. 

Record returned . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 260 of 1917. 

April 27, 1917. 

Present: —Justice Sir George Knox, Kt. 

MATHURA PRASAD— Applicant 

versus 

EMPEROR -Opposite Part?. 

Criminal Procedure Code ( Act V oj 1898), s. 476 — 
Sanction to prosecute—Affidavit, jalse, filed before 
Munsarim— Preliminary enquiry. 

An affidavit, written in English, was presented 
to the Munsaritn of the Court. It purported to 
be signed by the depouent in Urdu. It was not 
proved that it was read or explained to the latter. The 
Judge held the statements contained in the affidavit 
to be false and exaggerated and gave sanction under 
section 476 of the Criminal Procedure Code for the 
prosecution of the deponent: 

Held, (1) that the case was one in which a 
preliminary enquiry should have been made before 
an order was passed under section 476 of the Criminal 
Procedure Code; [p. 990, col. 2 ] 

(2) that inasmuch as the matters contained in 
the affidavit had not taken place before the Judge, 
the affidavit should have been rejected on the spot, 
[p. 996, col. 2.] 

Criminal Revision from an order of 
the Second Additional Sessions Judge, 
Aligarh. 

Mr. Satya Chandra linkerji, for the Ap¬ 
plicant. 

Mr. R. Malcoimon (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—A paper was presented 
apparently before the Munsarim of the 
Second Additional Judge’s Court of Ali¬ 
garh. It bears date the 12th of Decem¬ 
ber 1916. It is paper No. 7A on the 
reoord. It is written in English, purports 
to be signed in Urdu by one Mathura 
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Parsada bakalam khwl . There is an endorse* 
ment upon the back of the paper. This 
endorsement is evidently by an India 

rubber stamp aud so far as it is legible it 
runs thus: — 

Solemnly affirmed before me by Mathura 
Prasada who was identified by Babu Mohan 
Lai Tingal, a Pleader at this (here fol¬ 
lows a word illegible) having the contents 
hereof admitted the same to be correct. 

Nawal Kishore, Munsarim , Second Addi* 
tional Judge’s Court.” 

The allegations made in it are: — 

(cP I solemnly affirm on oath that 
A. Hamilton. Esq., I. C. S., Magistrate of Etah, 
is a Member and Chairman of the Sub- 
Committee of Buildings of the Municipal 
Board of Kasganj and that he took an 
active interest in sanctioning the prosecution 
of Balkishen appellant. 

\b) I solemnly affirm on oath that the 
said Magistrate before commencing the 
trial of Balkishen appellant expressed his 
opinion to convict and fine him Rs. 150. 

(c) I solemnly affirm on oath that the 
said Magistrate being overpowered with 
excitement caught hold of Balkishen’s neck 
and gave him a rude push at the time of in¬ 
spection of the locality.”’ 

The Second Additional Sessions Judge, 
holding that the first and second allegations 
were false and the allegation in the third 
paragraph exaggerated, came to the con¬ 
clusion that there were good grounds for 
holding that Mathura Prasada had com¬ 
mitted an offence under section 193 of 
the Indian Penal Code. He sent the case 
to the learned District Magistrate with a 
request that he should make it over for 
trial to one of his Subordinate Magis¬ 
trates. 

The application before me is an appli¬ 
cation for criminal revision against this 
order, on the ground that the order is not 
a proper one; that the affidavit filed is 
substantially true, and there is no state¬ 
ment in it which was wilfully false: that 
the applicant had not committed an 
offence under section 193 of the Indian Penal 
Code. 

As a rule I never interfere with orders 
passed under section 476 cf the Code of 
Criminal Prccedure. Those orders are orders 
j,a*ud 1) a iMfrrfille cfficcr, fcr an cffence 


which that officer considers to have been 
committed in the course of a judicial 
proceeding before him, and to be passed 
after a preliminary enquiry when necessary, 
but the case before me has evidently been 
so carelessly—1 regret to have to use the 
word considered that I am not prepared 
to confirm the order of th6 Additional 
Sessirm Judge. I express no opinion of 
any kind upon the matters alleged in the 
so-called affidavit, beyond pointing out that 
the Joint Magistrate whose conduct is 
impugned has in an explanation given a 
totally different account of what took place. 
The case was eminently one in which a 
preliminary enquiry should have been made 
before an order was passed under section 
476 of the Code cf Criminal Procedure. 
The matters contained in the so-called 
affidavit and the explanation had not taken 
place before the Additional Sessions Judge. 
The s~) called affidavit should have been 
rejected on the spot. I am informed that 
Mathura Prasada is not acquainted with 
English. The carelessness with which 
affidavits are taken by many Munsarims 
in the Courts below is a matter of ex¬ 
perience and I have, in making inspections 
specially at Aligarh, called attention to 
this want of care. That the Munsarim 
should have considered that he was certify, 
ing to that affilavit by endorsing on it an 
India rubber stamp partly illegible and 
which, even if legible, would not show 
that the affidavit had been read end ex¬ 
plained either by himself or by some 
other competent person in his presence and 
after he was satisfied that the person pro¬ 
posing to make the affidavit understands 
the contents thereof, speaks for itself. 
The words in each paragraph, ‘T solemnly 
affirm on oath” show that the Munsarim 
ha9 no idea of what is required from him 
when he is making the certificate. There 
is not the slightest reason to infer from 
the India rubber stamp that Mathura 
Prasada knew or had explained to him 
the contents of the affidavit or that he 
ever admitted that the statements contained 
in the affidavit were correct. It is more¬ 
over quite clear that the Munsarim has 
never discovered what is practically a 
clerical error in the stamp, ‘having’ for 
the word hearing.” Without any further 
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comment, I again repeat that the case 
called strongly f or a preliminary enquiry 
and that preliminary enquiry should have 
been made. I also notice that the learned 
Additional Sessions Judge accepted an ex¬ 
planation which very carefully and no 
doubt properly says that the matters 
detailed in it are matters to the recollection 
ot the person making the explanation. This 
is not enough in a judioial enquiry. 

I have passed by smaller matters of 
detail which will be found if the Mnn. 
sanm takes the (rouble to read Order XIX 
of the Book of Rules framed by the High 
Court of Judicature, N. W. P., under 
section 22 of the Code of Criminal Proce¬ 
dure, but they all show the extreme want 
of care with which affidavits are taken 
and acted upon in this Aligarh Court. 
For the above reasons I set aside the order 
of the 17th of March. The security, if 
furnished, will be discharged. 

Order set aside. 


BOMBAY HIGH COURT. 

Criminal Application No. 60 of 1917. 

May 16, 19*7. 

Present :—Mr. Justice Shah and 
Mr. Justice Marten. 

CHIMANLAL MANEKLAL and OTP E RS— 

Access d—Petit ion bks 
versus 

EMPEROR— Opposite Partv, 

Bombay Prevention of Gambling Act (IV Bom. oj 
1887), 88 4 to 7 —Gambl ing in house occupied tempo - 
rarity by picnic party—Presumption under s. 7, whether 
rebuttable. 

The presumption arising under section 7 of the 
Bombay Prevention of Gambling Act is rebut¬ 
table. [p. 9.)7, col. 2.] 

On the occasion of the annual fair at Rhuklatirtha 
some of the accused went there and occupied a 
house. In pursuance of a warrant under section 6 
of the Bombay Prevention of Gambling Act, a search 
was made, when the accused were found playing cards 
and some money also was found which was the 
result of small stakes while playing cards. The 
Magistrate who tried the case, relying upon section 
7 of the Act, presumed that the house where the 
play was going on was a common gaming house 
within the meaning of the Act and convicted the 
accused under sections 4 and 5 of the Act: 

Held , that the fact that the accused occupied the 
house temporarily, when they wore out on a picnic 
party and were playing there for small stakes, was 
sufficient to rebut the presumption arising under sec¬ 
tion 7 of the Act that it was a common gaining 
bouse, [p, 997, col. 2.j 


Criminal application from convictions and 
sentences recorded by the Magistrate, first 
class, Broach. 

Mr. 0 N. Thdkor % for the Accused. 

Mr. N. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J. —The petitioners before this 
Court were tried by the first class Magis- 
tr«te of Broach on charges under the 
Bombay Prevention of Gambling Act of 
1887. The accused Nos. 1 to 27 were con¬ 
victed under section 5 and aocused No. 28 
was convioted under section 4 of the Act. 

On the occasion of the annual fair at 
Shuklatirtha some of these persons bad gone 
there and occupied the house in question. In 
pursuance of a warrant under section 6 of the 
Act, a search was made, when these persons 
were found playing cards and some money 
also was found which was the result of 
small slakes while playing cards. The 
learned Trial Magistrate has relied upon 
section 7 of the Act and has presumed 
that the house where the play was going 
on was a common gaming house within 
the meaning of the Act. But that sec¬ 
tion shows that the presumption is rebut¬ 
table. In this case the facts found by the 
Magistrate, stated in his own words, are 
as follows: ’They were a party of friends 
out on a picnic. They amused themselves 
for a time by playing with cards for 
small stakes. They were joined by some 
others who hailed from the same town.” 
The money that was found there is not 
proved in the case to have been collected 
for the gain or profit of any persons 
owning, occupying or using ihe house. The 
hook in which the entries are made, in 
my opinion, does not show that the pur¬ 
pose of noting the small entries was to 
show the gain or profit to any particular 
persons. Apart from this, it seems to me 
that the fact that these persons oooupied 
the house temporarily when they were out 
on a picnic party and were playing there 
for small stakes is sufficient under the 
circumstances to rebut the presumption 
under section 7 that it was a common 
gamiDg house. The fact that the persons 
found in the house belonged to different 
castes is in no way against the accused 
under the circumstances, There is no pyj- 
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denoe in the case to show that the owner 
of the house, accused No. 28, had any 

knowledge whatever of what was going on 
in the house, nor is there anything to 

show that he had let out the house for 
any improper purpose. On the facts of 

this particular case it seems to me that 

the presumption which the learned Magis¬ 
trate has relied upon is sufficiently re¬ 
butted and that the house is not a common 
gaming house within the meaning of the 
Act. 

I would, therefore, make the Rule 
absolute, set aside the convictions and sen¬ 
tences of all the petitioners and direct that 
the fines, if paid, be refunded. 

Marten, J.—1 agree. In my opinion 
the presumption arising under section 7 is 
rebutted under all the circumstances of 
the case as regards acoused Nos. 1 to 27. 
As regards accused No. 28 I think there 
is no evidence at all. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 662 or 1917. 

June 29, 1917. 

Present:— Mr. Justice Teunon and Justice Sir 

Sbamsul Huda, Kt. 

UMESH CHANDRA ROY— Complainant 

—Petitioner 


versus 


SATIS CHANDRA ROY and others_ 

Accused—Opposite Party. 

Criminal Procedure Code V of 1898), &■. 494 . 
Order permitting withdrawal of prosecution ' icheth 
judicial—Court, duty oj, to record reason* for order. 

I 11 withholding or according consent to the wit 
drawal of a prosecution under section 494, Crirnin 
Procedure Code, the Court acts in a judicial capaci 
and for its order, as for every order judicially mad 
it ought to give and record its reasons, [p. ^ 99 , c < 


Criminal Revision against an order of the 
Sub-Divisional Magistrate, Uluberia, dated 
the lbth May 1917. 

FACTS of the case appear from the judg¬ 
ment. 


Mr. P. N. Butt (with him Babu Hit Lai 
Guha), for the Opposite Party, in showing 
cause submitted that the consent given by 
the Magistrate to the withdrawal by the 
Public Prosecutor from the prosecution cf the 
acoused persons was not liable to be reviewed 


by the High Court under section 435, Crimi¬ 
nal Procedure Code. A Consent’ not being a 
finding, sentence or order” did not come 
within the purview of section 435. It *as 
not a judioial order at all, but must be re¬ 
garded as a mere executive or ministerial act 
for which the Magistrate need not record 
reasons. See Sadayan , In re (1). 

The Magistrate, upon a proper considera¬ 
tion of the facts and circumstances of the 
case, rightly exercised his discretion and 
jurisdiction, and there is nothing in the 
case justifying your Lordships’ interference 
with the discretion and decision arrived at 
by the lower Court. 

Mr. B. N. Sasmal (with him Babu Si sir 
Kumar Ghosal ), for the Petitioner.— It ap¬ 
pears that the learned Magistrate has not 
recorded any reason whatsoever for the 
consent given by him to the withdrawal 
from the prosecution as well as for his 
subsequent order of discharge. The ques¬ 
tion is whether he was bound to do so. 
My submission is that unless the Court 
assigns some reason for its acts, it would 
be utterly impossible to 9ay whether or not 
it has exercised its discretion rightly and 
propeily. If the consent was given im¬ 
properly the order of discharge was also 
improper. 

It can, however, be said that in giving 
his consent the Magistrate was not acting 
judicially, and it is indisputable that for 
every order passed judicially some reason 
should be assigned. 

JUDGMENT.—This Rule is direoted 
against an order made by the Sub-Divi¬ 
sional Officer of Uluberia under the provisions 
of section 494 (a) of the Code of Criminal 
Procedure. 

It appears that on the application of 
the Court Sub-Inspector acting as Public 
Prosecutor the Magistrate accorded his 
consent to the withdrawal by the Public 
Prosecutor from the prosecution of three 
persons, who under the provisions of sec¬ 
tion 170 of the Code had been sent up 
for trial on oharges of rape and murder. 
For this order according his sanction to 
the withdrawal from the prosecution and 
to the subsequent or consequential order 
discharging the accused, the Magistrate 

(1) 4 Ind. Cas. 1126; 5 M. L. T. 2!6; 11 Cr [L. J. 193. 
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gave no reasons. As from the petition 
presented by the complainant it appeared 
that one of the persons put on their trial 
had made a confession implicating himself 
and the others, we were of opinion that 
these orders should be examined by this 
Court, 

The learned Counsel who has appeared 
to oppose this Rule on behalf of the ac¬ 
cused persons has contended that the con¬ 
sent given by the Court under the pro¬ 
visions of section 494, Criminal Procedure 
Code, is to be regarded as a mere minis¬ 
terial or executive act for which it is not 
necessary that the Magistrate should set 
ont any reason; and in support of this 
view he refers ns tn a case decided by 
two learned Judges of the Madras High 
Court and reported as Sadayan , Tn re 
(l). With all deference to the opinion 
there expressed by these learned Judges 
we are unable to assent to the view there 
taken, or to the view now urged upon us 
by the learned Counsel appearing in the 
present case. The only prosecutor who may 
under the provisions of the Code of Criminal 
Procedure withdraw from a prosecution 
without obtaining the consent of the Court 
and without giving reasons is the Advocate- 
General. No other Public Prosecutor is 
i, placed in that privileged position; and if 
the consent of the Court is to be regarded as a 
ministerial act or merely an executive act, we 
do not understand why it should have been 
necessary for the Legislature to insert such 
a provision in the section of the Code with 
which we are now dealing. It is clear 
to our minds that in either withholding 
oonsent or in according consent the Court 
is acting in a judicial capacity, and for 
its orders as for every order judicially 
made it ought to give and record its 
leasons. We are fortified in this view 
by a consideration of the provisions of 
seotions 435 and 437 of the Code of 
Criminal Prooedcre. If the consent has 
fce;n improperly accorded, it is clear that 
He consequential discharge must also be 
looked upon as improper. For these reasons 
we are of opinion that when a Court aot-, 
ing under section 494 of the Code gives 
its consent to a withdrawal from a pro- 
geoution, it should record its reasons in 
0 rder that this Court may be in a position to 
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say whether the discretion vested in the 
Court has been properly exercised. 

In the present case the Magistrate has 
now submitted to this Court in his ex¬ 
planation the reasons which led him to 
make the order under consideration. We 
are not satisfied that the first reason in 
which he refers to the action of the 
Superintendent of Police is a good or sufficient 
reason. We are not certain that the dis¬ 
cretion vested in the investigating officer 
by the provisions of seotion 170, Criminal 
Procedure Code, oan be controlled in the 
way suggested by the Superintendent of 
Police; or so controlled after the discre¬ 
tion has been exercised. But the other 
reasons that have been given by the Magis¬ 
trate appear to ns to be of a more substantial 
character. Wo have examined for ourselves 
what was put forward to us as a confession 
implicating the confessing aooused and his 
co-accused; and when we read it we find 
that he, the confessing aooused, does not in 
fact implicate himself. In the course of 
the argument before us, reference has been 
made to a oonfession said to have been 
made by the same accused in his village 
in the presence of a number of villagers. 
But it would appear that that confession 
was made while the accused was in the 
presence and practically in the custody of 
Police Officers, so that also becomes inadmis¬ 
sible. 

Having now considered the reasons 
which led the Magistrate to oonsent to 
the withdrawal from the present prosecu¬ 
tion, we are of opinion that in the pre¬ 
sent case we ought not to interfere. But 
we desire to point out that after all the 
ultimate order is one only of discharge, 
and that if and when evidence becomes 
available it will still be open to the Crown 
or to the Court to re-open this prosecution 

Rule discharged. 
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PUNJAB CHIEF COURT. 
Criminal Revision No. 222 of 1917. 

February 24, 1917. 

Present : —Mr. Justice Leslie Jones. 

SITA R\M and others - Petitioners 

• versus 

EMPEROR —Respondent. 

Criminal Procedure Code ( Act V of 1898), ss, 133, 
13“— Procedure — Evidence , iccordiixj of, whether 
necessary. 

In proceedings under section 137 of the Criminal 
Procedure Code a Magistrate should proceed as in a 
summons case [p. 1000. col. 2.J 

A Magistrate noticed that accused had erected a 
thara in a village which took up part of an open space. 
On a report by the Oirdawar Kanungo the Magistrate 
issued a conditional order under section 133 of the 
Criminal Procedure Code, calling upon the accused 
to show cause why the order should not be made 
absolute. The accused put in a written statement 
to the effect that no obstruction to the thoroughfare 
had been caused and produced a number of witnesses 
who gave evidence to the same effect. Nevertheless 
the Magistrate, who had not recorded any evidence 
for the prosecution, made the order absolute under 
section 137 (3) of the Criminal Procedure Code: 

Held, that the procedure adopted by the Magis¬ 
trate was irregular and the order passed by him was 
consequently illegal, [p. 1000, col. 2.] 

Maha Daji Sadashiv Tilah, In the matter of the 
petition'd', 11 B 375; 6 Ind Dec (K. s.) 240; Hingu 
v. Emperor, 3 Ind. Cas. 482; 31 A. 453; 0 A. L J. 685; 
10 Cr. L. J. 297; Srinath Roy v Ainaddi Haider, 21 C. 
395; 1 C. W. N. 217; 12 Ind. Dec. (n. s.) 930; 
Emperor v. Karam Chand , 147 P. L. R. 190', relied 
upon. 

Case reported by the Distriot Magistrate, 
Rohtak, with his No. 126 G, dated the 2nd 
January 1917. 

GROUNDS.—The Sub Divisional Magis¬ 
trate, Sonepat, has made absolute under sec¬ 
tion 137, Criminal Procedure Code, an order 
dealing with the demolition of two platforms 
situated in village Pilana, and alleged to be 
obstructing the roadway. 

The main ground of objection taken to 
the order is that no prosecution evidence 
lias been recorded by the Magistrate. I 
have examined the file. There is evidence 
in it, hut it appears to be all defence 
evidence. For prosecution purposes the 
Magistrate has relied on his inspection of 
the site. 

This won't quite do. Vide the wor \s “as 
in a summons case” in section 137, Criminal 
Procedure Code, and also Maha Daji Sadashiv 
Titak , In the matter of the petition of (1) ? 

(1) 11 B. 376; G Ind. Dec. (n. a.) 246. 


Siinath Roy v. Ainaddi Haider (2) and Hingu 
v. Empe>-o/{o). No doubt prosecution evidence 
had to be placed on record. 

1 am assured that the o der in fact seri¬ 
ously affects applicants. I, therefore, forward 
the case to the Honourable Judges, Chief 
Court, with the recommendation that it be 
set aside, and proceedings commenced anew if 
that course be thought desirable by the Sub- 
Divisional Magistrate. 

Mr. Rup Ram , for the Accused. 

ORDER.—This is a case reported by the 
District Magistrate of Rohtak. It appears 
that one Amin Lai. a Jat of Pilana, filed 
a complaint in the Court of the Magis¬ 
trate that a certain wall belonging to 
D ianna, etc , was in a dangerous condition. 
The Sub-Divisional Magistrate visited the 
spot and issued a conditional order under 
section 133, Criminal Procedure Code. That 
order was afterwards complied with, but 
during the course of his inspection he ap¬ 
pears to have noticed that Dhanna, etc., 
had erected a thara which took up part of 
an open space in the village. The Oirdawar 
Kanungo , acting probably under the in¬ 
struction of the Magistrate, wrote out a 
report in which he referred to the fact 
that the Magistrate had already seen the 
thara himself. As regards the thara another 
conditional order was issued under section 
133, Criminal Procedure Code, the accused 
being called upon to show cause why the 
order should not be made absolute. The 
accused then put in a written statement to 
the effect that no obstruction to the 
thoroughfare had been caused, and after¬ 
wards they produced a number of witnesses 
who gave evidence to the same effect. 
Nevertheless the Magistrate who had not 
recorded any evidence for the prosecution 
made the order absolute u der section 137 
(3), Criminal Procedure Code. 

The Magistrate should havs proceeded as 
in a summons case. There is ample author¬ 
ity, vide, Maha Daji Sadashiv Tilak, In the matter 
of the petition of (1), Srinath Roy v. Ainaddi 
Haider (2), Hingu v. Emperor(S) and Emperor 
v. Karam Chand (4), for holding that the 
order passed was illegal. 

(2) 24 C. 395; 1 c. W. N. 217; 12 Inrl. Dec. (x. s.) 

930. 

(3) 3 Ind. Cas. 482; 31 A. 453; 6 A. L J. 685; .0 
Cr. L. J. 297. 

(4) 147 P. b. R. 1901. 
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The revision is, therefore, allowed and 
the order of the Magistrate under see* 
tion 137, Criminal Procedure Code, is set 
aside. 

Revision accepted. 


BOMBAY HIGH COURT. 
Criminal Application for Revision No. 223 

OF 1911. 

July 20, 1917. , 

Present :—Mr. Justice Shah and 
Mr. Justice Marten. 

NAGANGOWDA NILAPAGOWDA— 
Accused —Petitioner 
versus 

EMPEROR— Opposite Party. 

Practice, criminal—Appeal — High Court—Review of 
judgment. 

Under the provisions of the Criminal Procedure 
Code, 1898, the High Court has no power to review 
its own judgment, [p. 100', cols. 1 <fc 2.] 

Mr. Setalvad (with him Mr. R. A. Jaha- 
girdar) t for the Accused. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J.—This is an application by the 
petitioners, who were original accused Nos. 
1 and 5, for a review of the decision of 
this Court, dated the 16th May last, and 
for a re-trial on the ground that certain 
fresh evidence is now available to them. 
The petitioners state that they are in¬ 
formed by the Local Government that the 
power to order re-trial rests with this 
Court and that they have been directed 
to apply to this Court for ordering a 
re trial. 

We have now heard the learned Govern¬ 
ment Pleader on behalf of the Crown in 
support of the view that this Court can 
review its judgment; but he admits frank¬ 
ly and fairly that he is not able to support 
the view that this Court has any jurisdic¬ 
tion to review its own judgment. The 
learned Counsel for the petitioners also has 
not seriously contended that this Court has 
any such jurisdiction. It is quite clear from 
the provisions of the Code of Criminal Proce¬ 
dure and from the various decisions of the 
different High Courti, that the High Court 


has no power to review its own judgment. It 
is enough to refer to the following oases 
decided under the Code of 1882: In the 
matter of Gibbons (1), Queen-Empress v. Durga 
Charan (2), Queen-Empress v. Fox (3), (fueen- 
Empress v. Mohun Abhesing (4), Quee i-Empress 
v. Bhimappa (5) and Queen-Empress v. Ganesh 
Ramkrishna (6). The last two cases no 
doubt refer to the power of the Sessions 
Court to review its judgment, but the 
principle underlying the decisions is the 
same. There is no difference on this point 
between the Code of 1882 and the Code of 
1898 now in force; and so far as I know, 
in practice this view has been consistently 
followed. I feel quite clear that we have 
no jurisdiction to entertain this application. 
On this ground, and on this ground alone, 
I would discharge the rule. 

The only remedy open to the petitioners, 
in my opinion, is by way of an appli¬ 
cation to the Local Government or to the 
Governor-General-in-Council under section 
401 of the Code of Criminal Procedure 
for the suspension or remission of the 
sentences passed on them. It seems to 
me that it will be open to the Govern¬ 
ment to make such inquiry in connection 
with the letter which is now relied upon 
on behalf of the petitioners as new evi¬ 
dence and to make such further inquiry 
in connection with the oase in the light 
of this new evidence, as they may think 
proper. We can properly express our 
opinion on the application under section 
401, if required to do so by the 
Government under sub section (2) of that 
section. 

Having regard to the gravity of the case, 
I desire to express my opinion that it will 
be proper to postpone the execution of 
the sentences passed on the petitioners, 
until the inquiry above alluded to has been 
finished and the final conclusion on the 
application of the petitioners under section 
401 of the Code of Criminal Procedure 
arrived at by the Government. 

(1) 14 C. 42; 7 Ind. Dec. (n. a.) 29. 

(2) 7 A. 672; A. W.N. (1885) 177; 4 Ind Dec. 

(n. r.» 867. 

(3) 10 B. 176; B Ind. Doc (s. s.) 502. 

(4) (1895) Unrep. Cr O 791. 

(5) 19 B. 732; 10 Ind. Dec. (n. s.) 490. 

(6) 23 B. 50; 12 Ind. Dec. (n. s t ) 3$. 
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A copy of this judgment should be 9 ent 
to the Government. 

Marten, J.—I entirely agree and have 
nothing to add. 

Rule discharged. 


PATNA HIGH COURT. 

Criminal Revision No. 217 of 1917. 

June 17, 1917. 

Present:— Mr. Justice Sharfuddin and 

Mr. Justice Roe. 

JHUNA LAL SAHU and another— 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), J90, cl. 
1 (c), 200— Magistrate, power of, to proceed on informa, 
tion -Complaint by private person - Investigation by 
Police—Magistrate, whether can proceed on Police 
report—Examination of complainant, necessity of— 
Irregularity. 

Where a private party informed a Magistrate that 
he suspected that forgery had been committed in 
the records of a case then pending in a Civil Court 
and asked for an investigation by the Criminal 
Investigation Department, and the Magistrate ordered 
such an investigation and on the report of the 
Criminal Investigation Department ordered the 
prosecution of the accused: 

Held, that under section 190, clause 1 (c), Criminal 
Procedure Code, it was not open to the Magistrate 
to take cognisance upon the report of any Police 
Officer or on the complaint of the complainant 
without examining him on oath, and that the pro- 
feedings directing the prosecution of the petitioners 
were so irregular as to be likely in the event of their 
commitment to the Court of Session to result in the 
commitment being quashed, [p. 1003, cols. I & 2. | 

Thakur Perhsad Singh v. Emperor, 10 C. W. N. 
775; 3 Cr. L. J. 473; Thakur Prosad Singh v. Em/eror 
10 C. W. N. 1090; 4 Cr. L. J. 217; Chamru Saha v, 
Emperor, 11 C. VV. X. 170; 5 Cr. L. J. 13, distin¬ 
guished. 

Queen v. Surrendra Nath Boy, 13 W. R. Cr. 27- 
5 B. L. R 274, followed. * 

The power of a Magistrate to proceed upon 
information is intended to be used in cases in which 
a Magistrate has good reason to believe that there 
has been a serious infringement of the law but is 
unable to take action in the ordinary manner for the 
reason that the party aggrieved is unwilling or 
unable to prosecute, [p. 1003, col. 1.] 

Criminal revision against an order of 
the District Magistrate, Darbhanga, dated 
18 May 1917. 

Messrs. Manuk and Hasan Jan , for the 
Petitioners. 

Messrs. Pugh and Sultan Ahmad (Govern- 
ment Advocate), for the Opposite Party. 


JUDGMENT.—The facts of this case 
are that on the 6th of July 1915 Musam - 
mat Sukhdei Koer filed a suit against Rai 
Mobamaya Prasad Singh Bahadur and others 
in the Court of the Subordinate Judge of 
Darbhanga for the recovery of 22 lacs of 
rupees, and on the 9th of July asked that 
the defendants might be ordered to produce 
in Court their khesra and lekha bahis for 

the years 1311, 1314, 1315, 1516, 1317, 
318, 1319 and 1320 F. S, and certain 
other papers. In January 1916 the defend- 
ant, Rai Mohamaya Prasad Singh Bahadur, 
filed a petition before the District Magis¬ 
trate of Darbhanga, saying^bat he had 
no oertain knowledge of the facts but 
had heard that the plaintiffs had taken 
steps to abstract from the Court of the 
Munsif, where a number of papeis bad been 
filed in a previous suit, papers in connection 
with the present suit and had employed 
Kripa Ram and others to introduce by 
forgery entries therein, which would sup¬ 
port their (the plaintiffs’) case. He did 
not ask the Magistrate to take anj' action in 
the way of summons or the issue of war- 
rants against the accused, but desired only 
that a confidential enquiry be made by the 
Criminal Investigation Department. The 
Magistrate passed orders that such an 
enquiry should be made and as a result 
of that enquiry issued warrants against 
Kripa Ram and others under the forgery 
sections. The matter was brought before 
this Court during the vacation and the 
vacation Judge, without going into the 
merits of the case or the legal points in¬ 
volved, directed that the matter should stand 
over till after the suit bad been decided 
in the Subordinate Judge’s Court. That 
suit has now been decided and the District 
Magistrate has without further enquiry 
ordered that the pmoepdings against Kripa 
R*m be continued. Kripa Ram himself does 
not make any application to this Court, but 
the other two accused Jhuna Lai and Bal- 
makund Das apply to have the proceedings 
quashed on the ground that they have no legal 
basis. in support of this contention a series 
of cases has been quoted : Thakur Pershad 
Stngh v Emperor (1), Thakur Prosad Singh 


U) 10 C. W. N. 775; 3 Cr. L. J. 473. 
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V. Emperor (2) and Chamru Sahu v. 
Emperor (3), as authority for the proposi¬ 
tion that where a Magistrate purports to 
aot under section 190, clause 1, sub-clause 
(c), it is required that the source from 
which the information was derived be re¬ 
corded and the statement of the informant 
reduced to writing. We do not think the 
oases quoted have any application to the 
case before us. But we are in entire 
sympathy with the views of Phear, J , as 
expressed in the case of Queen v Surrendra 
Nath Hoy (4). The power of the Magis¬ 
trate to proceed upon information is in¬ 
tended to be used in a case in which a 
Magistrate has good reason to believe that 
there has been a serious infringement of 
the law but is unable to take action in 
the ordinary manner for the reason that 
the party aggrieved is unwilling or unable 
to prosecute. 

The informant in the case before us was 
a Rai Bahadur. He was obviously willing 
to prosecute and able to prosecute if in¬ 
deed any criminal offence had been com¬ 
mitted. He was unwilling to lodge a first 
information at the thana. He preferred 
to make a definite complaint before the 
District Magistrate on an eight anna stamp. 
That complaint contained a distinct as¬ 
sertion that an offence had been committed, 
and definitely accused Kripa Ram as the 
principal offender. It was without doubt a 
complaint within the meaning of section 
190 (l) ('0. The Magistrate wa9 required 
unde: section 2C0 to immediately examine 
the complainant on oath. The Magistrate 
may have been light in ordering an en¬ 
quiry by the Criminal Investigation 
Department. But upon receipt of the 
mult of this enquiry the Magistrate should 
either have called upon the Rai Bahadur 
to lodg^ a further complaint and examine 
him on oath or should have directed the 
offcer of the Criminal Investigation Depart¬ 
ment to file a complaint. If the report 
of the Police Officer is correct, a serious 
crime has been committed. But as we 
read section 190 (1) (r), it is not open 
to the Magistrate to take cognizance upon 
the report of any Police Officer under that 

(2) 10 C. W. N. 1090; 4 Cr. L. J. 217- 
. (3) 11 C. W. N. 170; 5 Cr. L. J. 13. 

L (4) 13 W. R. Cr. 27; 5 B. L. R. 274. 


clause and as we have indicated, it was 
not open to him to take cognizance on 
the complaint of the Rai Bahadur without 
examining him on oath. The proceedings 
directing the prosecution of the petiti mere 
before us must be regarded as so irregular 
as to be likely in the event of the com¬ 
mitment of the accused to the Court of 
Session to result in his commitment being 
quashed. We, therefore, set them aside at 
this stage. 

If, having regard to the serious nature 
of the offpnce alleged, the District Magis¬ 
trate feels it his duty to proceed further, 
it is open to him to receive a new com¬ 
plaint either from the Rai Bahadur or from 
the Police who conducted this investigation. 
The complainant will then be examined on 
oath under section 200 and upon the result 
of his inspection of the Police Officer’s 
report and a consideration of the judg¬ 
ment of the learned Subordinate Judge in 
the case between the parties, the Magis¬ 
trate will take such action as he may 
think necessary under Chapters XVI and 
XVII of the Criminal Procedure Code. 

Proceed in gs qn nsh ed. 


PUNJAB CHIEF COURT. 

Criminal Revision No. lt>9 of 19.7. 

March 30, 1917. 

Present: — Mr. Justice Soott Smith. 

GURDITTA — Acccseu—Petitioner 

versus 

EMPEROR - Prosecutor—Respondent. 

Workman* Breach of Contract Act (XIII of 1859), 
s. 2, applicability of- Cart man , whether labourer. 

A cartinan is not a labourer to whom the provisions 
of Act XIII of IN59 apply, [p. 1004, col. J.] 

Case reported by the Sessions Judge, 
Ferczepore, with his No. 34 J. of 22nd 
January 1917. 

FACTS.—In this case the Magistrate has 
held that accused is a labourer who had 
received an advance for work from the com¬ 
plainant. The Magistrate has held that the 
accused has refused to work for his advance 
and has oidered that either the money due 
must be paid or that the accused must work 
off the advance. 
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The accused, on conviction by Muhammad 
Aslam Hayat Khan, exercising the powers 
of a Magistrate of the 1st Class in the 
Ferozapore District, was sentenced, by order 
dated the 30th day of September 1916, under 
section 2 of Act XIII of 1859, to pay 
Rs. 32 11-0 to the complainant or to work 
for him to that extent. 

GROUNDS—In my opinion Act XIII of 
1859 does not apply to thi* case for the 
following reasons: — 

The accused borrowed money from the 
oomplainant and agreed time in re-payment 
of this sum he would cart kan'ear from 
Ferczashah to Ferozapore. The agreement 
did not imply any personal labour on behalf 
of the accused. This is admitted by the 
complainant himself. The Magistrate did 
not admit this argument as the accused are 
sweepers. This seems no sufficient reason 
for importing into an agreement conditions 
which were not contained therein. It is 
also argued with some force that Act XIII 
of 1859 does not apply to this agreement 
and on this point F.zal. Mali v. Emperor (l) 
was referred to. A more direct authority is 
contained in High Court Ptoceeding <•, l "Mh July 
1877, No. 1427 (2). I recommend, therefore, 
that the order of the Magistrate be set aside. 

Mr. Qatar* nd Din , for the Accused. 

Mr. P. D. Khanna , for the Complainant. 

ORDER.—As pointed out by the learned 
Sessions Judge, High Court Proceedings , 
\m July 1877, No. 1427 (2), is author- 
ity for holding that a cartman is not a 
labourer to whom the provisions of Act 
MU of 1859 apply. I agree with the view 
there taken. I accept the revision, and set 
aside the order of the Magistrate and acquit 
the accused. 


Revision accepted. 


(n 32 Iml. Oas. 673; 2 P. R, 1910 Or.; 3 
1910 Cr. 17 Cr I- ,T. M\ 

(2) 1 Weir 600. 


P. W. R. 


CALCUTTA HIGH COURT. 

Criminal Revision No 660 of 1917. 

July 4, 1917. 

Present: — Mr. Justice Newbould and 
Justice Sir Shamsul Hilda, Kt. 

BHUPENDRA MOHAN PALCHAU- 

DHURl AND OTHERS — PETIT.ONERS 

Versus 

The CHAIRMAN of MADARIPUR 
MUNICIPALITY a.nd others — 

Opposite Party. 

Criminal Procedure Code (Act V of ]838), 8. 144, 
order under—Magistrate, whether bound to state grounds 
for order — Jurisdiction. 

A Magistrate has jurisdiction and is fully justified 
in passing an emergent order under section J44, 
Criminal Procedure Co J e, without setting out in 
the order the grounds of his action, where on the 
facts reported by the Police and accepted by the 
Magistrate, there appears to he no doubt that a’ most 
serious riot is apprehended, [p. 10 >5, col. 1 ] 

FACTS of the case appear from the judg¬ 
ment. 

Babu Dasarathi Sanyal (with him Babu 
Dehendra Narayan Bhattacharji ), for the 
Petitioners.—-It is cDarf.om the facts and 
circumstances of the ca<e that the Magis¬ 
trate obviously acted without jurisdiction, 
and, therefore, the petitioners are entitled 
to ask for interference by your Lordships 
in revision. The Magistrate did not state 
the material facts which he was bound in 
law to do in passing the orders that be 

did. Section 144, clause (l), rf the Crimi- 
nal Procedure Code lays it down as im¬ 
perative that the Magistrate must state *the 
material facts of the case” before he can 
be empowered to pass orders under the afore¬ 
said section of Criminal Procedure Code. 

1 here is authority of this Court also for 
the above proposition in Kar olal Sajaical 
v. Shy am Lai (1). Not withstanding the 
fact that there was apprehen-ion of a serious 
riot, the Magistrate was bound to state the 
material facts and Li-* not doing so makes 
his order one without jurisdiction. The 
fact that the order of the Magistrate was 
an emergent o:.e, does not make the least 
difference and does not entitle the Magis¬ 
trate to ( Vtoiide the provisions of section 144 
of the Criminal Procedure Code. 

Dr. Dwarkanath Milter (with him Babus 
Manindra Nath Boner,ee and Ashita Ranjan 


(1) 32 C. 935; 9 0. W. N. 864; I C. U J. 2]6; 2 Cr. 
b. J. 215. 
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Ghosh), for the Opposite Party. -The Muni¬ 
cipality should have gone to a Civil Court 
for an injunction instead of trying to set 
the Criminal Law in motion. Refers to 
Ham Autar Sahu v. Kishriuput Ravi (2). 
The Magistrate could not have passed an 
ex parte order as he did under the circum¬ 
stances. 

Babu Manmatha Nath Mookerjee appeared 
for the Commissioners of the Municipality. 

JUDGMENT.—We think this Rule must 
be discharged. The only point that re¬ 
quires serious consideration is whether the 
Magistrate acted without jurisdiction in pass¬ 
ing the order without stating the material 
facts in the order. For the petitioners, 
reliance is placed on a decision of this Court 
in the case of Karooial Sajawal v Shyam 
Lai (l), and that at first sight seems to 
support the contention that the statement 
of material facts is necessary to give the 
Magistrate jurisdiction to pass an order 
under section 144, Criminal Procedure Code. 
On reading the ruling as a whole it appears 
tfiat the real reasons for the decision were 
based on the ground that it did not 
appear from the proceedings that the 
Magistrate was of opinion that imme¬ 
diate prevention or speedy remedy was 
necessary. 

In the present case there can be no 
doubt on the facts reported by the Police 
and accepled by the Magistrate that there 
was a most serious danger of a riot which 
was likely to be attended with bloodshed 
and possibly v\ith murder. It appears that 
iD the dispute between the Municipality on 
the one hand and the first and the second 
parties on the other about the right 
to collect toll 3 from a certain piece of 
land both the first and the second parties 
collected lathials , and it also appears from 
the subsequent explanation of the Magis¬ 
trate that there is further dispute between 
the first and the second parties themselves 
as to their rights. In their affidavits 
neither party has denied the serious allega¬ 
tion that they were prepared to assert their 
right by armed force. In these facts we think 
that the Magistrate was fully justified in 
issuing the emergent order he did. It 

(2) 4 Iml. Chs. 077; 13 C. W. N. 188; 5 M. L. T. 
92 ; 11 Cr. 1. J. 11. 


would have been, however, better bad he in 
his order 3et out the grounds of his action. 
But this was done in the formal order sub¬ 
sequently drawn up and served on the peti¬ 
tioners. 

Considering these facts we are unable to 
hold that there was any defect of jurisdic¬ 
tion which would justify us in interfering 
with the order of the Magistrate in the 
exercise of our powers under the Govern¬ 
ment of India Act. The Rule is, therefore, 
discharged. 

Rule discharged. 


PUNJAB CHIEF COURT. 

Criminal Revision No. 2098 ok 191b. 

April 10, 1917. 

Present: —Mr. Jus!ice Scott Smith and 
Mr. Justice Broadway. 

AJAIB SINGII— Accused—Petitioner 

versus 

EMPEROR —Prosecutor—Respondent. 

Criminal Piocedure Code (Act V of 1898), ss. 
470. 19c —Offence committed during Police enquiry — 
Sanction , neces.ity of - Person not named in sanction , 
whether can be proceeded against. 

An offence committed during a Police inquiry aud 
before any proceedings have been taken in Court 
does not require sanction under section 195 of the 
Criminal Procedure Code. [p. 1006, col. 2.] 

Jagat Chandra Moznmdar v. Queen*Empress, 26 C. 
780; 3C .W. N. 491; 13 Ind. Dee. (n. s.) 1103; Putiram 
Raidas v. Mahomed Kasim , 3 C. \V. N. 33, relied 
upon. 

Khandcrau Yeshwant , In re, 15 Ind. Cas. 799; 14 
Bom. L. R. 36'-; 13 Cr. L. .1. hi7, distinguished. 

Section 195, Criminal Procedure Code, operates as 
a bar to the trial of certain offences , and the test of 
the necessity for the grant of sanction is the 
character of the offence and not of the offender ; 
once the bar imposed by section 195, Criminal 
Procedure Code, to the trial of an offence 
has been removed, the Magistrate before whom 
the trial takes place is not barred frt in issuing 
process against and trying persons who have 
not been specifically named in such a function 
under section 195, Criminal Procedure Code, or 
in an order under section 470, C riminal Procedure 
Code, as the case may be. [p. 1007, col. J.] 

Case reported by the Sessions Judge, Lyall- 
pur, with his No. 1309 of lbth December 
1910. 

GROUNDS.—The learned District 
Magistrate of Lyallpur is of opinion that he 
can proceed against Ajaib Singh without 
any sanction. It is important that this point 
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be decided before conviction because after 
conviction, by reason of section 537, Criminal 
Procedure Code, such an objection cannot 
legally be raised, unless the want of sanction 
has in fact occasioned a failure of justice. 

The Additional Sessions Judge acting 
under section 476, Criminal Procedure Code, 
directed the prosecution of Ganpat Rai and 
Amolak Ram. He did not direct the proseou- 
tion of Ajaib Singh and it is admitted that 
he did not give any sanction for his prosecu¬ 
tion. Under these circumstances 1 am of 
opinion that the charge framed against 
Ajaib Singh is illegal and should be cancelled. 
Section 476, Criminal Procedure Code, does 
not contemplate that the Magistrate to whom 
the accused are sent for trial is authorised 
to take action against any other accused 
not so sent to him for trial. 

Section 195 (5), Criminal Procedure Code, 
directs that no Court shall take cognizance 
of any offence punishable under section 
193, Indian Penal Code, when such offence 
is committed in, or in relation to, any proceed¬ 
ing in any Court except with the previous 
sanction or on the complaint of such Court 
or of some other Court to which such Court 
is subordinate. There is no sanction by the 
Additional Sessions Judge, nor any complaint 
by that Court against Ajaib Singh. The 
offence for which Ajaib Singh is charged 
is abetment of fabricating false evidence 
which as a matter of fact was produced at 
the trial, so the offence, if any, was committed 
in, orin relation to, any proceeding in Court.” 

I forward the proceeding to the Hon’ble 
Judges of the Chief Court with a recommend¬ 
ation that the charge against Ajaib Singh 
be cancelled. 

Lala Hakuniat Rai , for the Accused. 

The Government Advocate, for the Crown. 

ORDER.— The point for determination 
in this case is whether in the circumstances 
detailed in the referring order sanction 
under section 195, Criminal Procedure Code, 
is necessary for the prosecution of Ajaib 
Singh. It is not necessary to give the 
facts in detail. Suffice it to say that an 
order was passed under section 476, Criminal 
Procedure Code, ' by the learned Additional 
Sessions Judge of Lahore directing the 
prosecution of Lala Ganpat Rai and Amolak 
Ram for an offence under section 466, 
Indian Penal Code. The case was sent to 
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the District Magistrate, who directed the 
Police to make an enquiry into the allega¬ 
tions and to prepare the case for trial. 
Ihis the learned District Magistrate was 
competent to do undersection 476 (2), Crimi¬ 
nal Procedure Code. As a result of this 
enquiry the Police reported that Ajaib 
bingh had instigated the offence committed 
by the persons above named. Ajaib Singh 
was accordingly summoned to appear before 
the District Magistrate, who directed his 
arrest and proceeded to try him jointly 
with tjanpat Rai on charges under sections 
193 and 193 109, Indian Penal Code. 
At the instance of Ajaib Singh the learned 
Sessions Judge (Mr. Harris) referred this 
case to this Court with a recommendation 
that the proceedings against Ajaib Singh 
be quashed, on the ground that they were 
bad for want of sanction under section 195 
Criminal Procedure Code. The case was 
reierred to a Division Bench owing to a 
cinflict of authorities and we have heard 
Mr. Hakumat Rai on behalf of Ajaib Singh 
and the learned Government Advocate on 
behalf of the Crown. Against Ajaib Singh 
the allegation is that he instigated fabrica¬ 
tion of false evidence at a time when 
there ^ were no proceedings whatsoever in 
any Court. The Police were at that time 
making an enquiry into the circumstances 
that led to the murder of one Sazawar, 
and the object of this fabrication was to 
prepare an alibi for one Bud ha. According to 
Jag at Chandra M ozumdar v. Queen-Empress (1) 
and Putirarn Rutdas v. \1ahomad Kaserri(2), an 
offence committed in such circumstances, 
that is, during a Police enquiry and before 
any proceedings had been taken in Court, 
did not require sanction under section 195, 
Criminal Procedure Code- To some extent 
this view is supported by Noor Mahomad 
v. Kaikhosru (3) as well as by Emperor 
v. Tabarak Zaman Khan (4), cited by Mr. 
Bevan Petman. On the other hand Kha.nderao 
Yeshwant , In re (5) is a case which appears 
to seme extent to be in conflict with the 


(D 26 C. 786; 3 C. W. X. 491; 13 lud. Deo, (n. 
1103. 



(2) 3 C. W. X. 33. 

(3) 4 Horn. L. R. 26S. 

(4) A. W. N. (1907) 288; 30 A. 52; 4 A. L. J. 790- 6 
Cr. L. J. 396. 


(5) 15 Ind. Cis. 799; 14 Bom. L. R. 362; 13 Cr. L. 
J. 527. 
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decision referred to above. It can, however, be 
distinguished, inasmuch as the offence under 
consideration in that case was one under 
section 211, Indian Penal Code, while in 
the present case the offence falls within 
the purview of section 193, Indian Penal 
Code. In any event in our opinion the 
view taken by the Calcutta High Court 
is correct and we accordingly hold that 
sanction is not necessary for the prosecu¬ 
tion of Ajaib Singh in this case. 

It also seems to us that the learned 
District Magistrate was justified in the ac¬ 
tion he took, inasmuch as under section 
476, Criminal Procedure Code, the com¬ 
plaint had been made to him of an 
offence. Under section 475, sub-clause 2, 
Criminal Procedure Code, the learned District 
Magistrate was empowered to make an 
enquiry either by himself, or through the 
Police in the first instance, and if, in 
the course of this enquiiy it transpired 
that persons other than those already 
arraigned before the ( ourt were concerned 
in the offence, or an offence disclosed by 
the facts stated, the said District Magis¬ 
trate was perfectly justified in issuing process 
against and trying such persons. Section 
195, Criminal Procedure Code, operates as 
a bar to the trial of certain offences , and 
the test of the necessity for the grant 
of sanction is the character of the offence 
and not of the offender ; once the bar imposed 
by section 195, Criminal Procedure Code, 
to the trial of an offence has been removed, 
the Magistrate before whom the trial takes 
place is not barred from issuing process 
against and trying persons who have not 
been specifically named in such a sanction 
under section 195, Criminal Procedure Code, 
or in an order under section 474, Criminal 
Procedure Code, as the case may be. We, 
therefore, direct the return of this case to 
the District Magistrate who will dispose of 
the same in accordance with law. 

. Revision rejected. 


PATNA HIGH COURT. 
Criminal Revision No. 8 of 1917. 

May 2, 1917, 

Present :—Mr. Justice Mullick. 

RAM NIGAH SINGH— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), a*. 476, 
195— Mutation application , dismissal of, by Deputy 
Collector—False claim—Succeeding Deputy Collector 
whether competent to sanction prosecution for offence 
under Penal Code (Act XLV of 18G0 ). s. 209— Juris, 
diction. 

Olio R. applied to a Land Registration Deputy 
Collector for mutation of his name in the place of 
one S. whom he alleged to be dead, but an applica¬ 
tion purporting to be on behalf of S. was also made 
to the Deputy Collector stating that she was alive. 
The mutation application of R. was dismissed on 
16th December 1916, in the absence of both R. and 
$. On 16th March 1916, an application purporting 
to be on behalf of $. was made to the successor of 
the Deputy Collector by whom the mutation appli¬ 
cation was dismissed, praying for sanction to 
prosecute R. for an offence under section 209, Indian 
Renal Code, and he recorded an order under section 
478, Criminal Procedure Code, directing the pro¬ 
secution of R.: 

Held, (1) that the Deputy Collector had no jurisdic¬ 
tion to make the order as he had no judicial proceeding 

pending before him in the course of which the offence 
under section 209, Indian Penal Code, could be said 
to have been brought to his notice; [p. 1008,.col. 1.] 
(2) that the proper course would have been to give 
sanction under section 195, Criminal Procedure Code, 
[p. 1008, col. 1.] * 

Criminal revision against the order of the 
Deputy Collector, Chapra, dated the 20th 
of March 1917. 

Mr. Baikunth Nath Mitra , for the Peti- 
tioner. 

JUDGMENT.—One Musammat Sakla was 
the recorded proprietor of the properties 
of her deceased husband Diloo. On the 
29th of September 1910 the petitioner 
Nigah Singh applied to the Land Registra¬ 
tion Deputy Collector Mr. McLeod Smith 
for the substitution of his name for that 
of Sakla in respect of the property of Diloo 
Singh, in consequence of the death of Sakla. 
An objection was put in by a person who 
claimed to be Sakla Koer herself, although 
the petitioner maintained that she was one 
Ramraji Koer. The mutation application 
was eventually dismissed on the 16th of 
December 1916, because neither party 
appeared before the Deputy Collector. 

On the 16th of Maroh 1917 a petition 
alleged to be filed on behalf of Musammat 
Sakla Koer >vas made to Moulvi Saiyid 



1008 


INDIAN OA8BS, 


[1917 


RAM RICH PAL V. EMPEROR. 

Muhammad Masud, the officer who had 
succeeded Mr. McLeod Smith as the Land 
Registration Deputy Collector, for sanction 
to prosecute Nigah Singh for an offence 
under section 209, Indian Penal Code. 

On (he £Oth of March 1917 the learned 
Deputy Collector recorded an order under 
section 476, Criminal Procedure Code, direct¬ 
ing the prosecution of Nigah Singh. The 
present petition is made against (hat order. 

Now it is quite clear that the learned 
Deputy Collector had no jurisdiction to 
make (he order. The land registration 
proceeding ended on the 16th of December 
1916, and on the 20th of March 1917 
Moulvi Saiyid Muhammad Masud had no 
judicial proceeding pending before him in 
the course of which the offence under section 
209, Indian Penal Code, can be said to have 
been brought to his notice. The proper 
person to have taken proceedings under 
section 476, Criminal Procedure Code, was 
Mr. McLeod Smith himself. Moulvi 
Saiyid Muhammad Masud would also have 
been competent to direct a prosecution if 
the proceedings had been pending when he 
took over charge from Mr. McLeod Smith, 
but that was not (he case. The applica¬ 
tion, made three months after (he dismissal 
of the mutation proceedings by (he opposite 
parly, cannot be called a judicial proceed¬ 
ing instituted before the Deputy Collector; 
nor can it be said that the application 
was a judicial proceeding in the course 
of which the offence was brought under 
the notice of the learned Deputy Collector. 

If it is a fact that Musammat Sakla 
Koer was alive at the time when Nigah 
Singh made the mutation application, it is 
difficult to see how Nigah Singh can plead 
bona fides and 1 agree that the circumstances 
required some action on the part of the 
Deputy Collector. His proper course was 
to give sanction under section 195 and not 
to proceed under section 476, Criminal Pro¬ 
cedure Cede. 

The order directing the prosecution under 
section 476, Criminal Procedure Code, is, 
therefore, set aside. 

Order net abide. 


PUNJAB CHIEF COURT. 

Criminal Revision No. 1472 of 1916. 

February 10, 1917. 

Present :—Mr. Justice Chevis. 

RAM RICHPAL—Covvier —Petitioner 

versus 

EM PE ROR —Respondent. 

Companies Act (VI of 18824, s. 75 —Failure to hold 
peneral meeting within six months of Memorandum of 
Association being registered-Offence —Act, repeal of, 
effect of. 

An offence punishable under an Act and committed 
while the Act is in force cannot be punished after the 
Act is repealed. 

Where after the repeal of the Companies Act of 
1882, the accused was convicted of not holding a 
general meeting within six months of the Memo¬ 
randum of Association being registered, under sec¬ 
tion 75 of that Act: 

Held, that the conviction was bad and must be 
set aside. 

Petition for revision of the order of the 
District Magistrate, Ludhiana, dated the 13th 
June 1916, affirming that of the Magistrate, 
fir.4 class, Ludhiana, dated the 19th February 
1916. 

Mr. Qanga Ham , for the Petitioner. 

JUDGMENT.—The petitioner Ram Rich- 
pal has been convicted under section 75 
of Act VI of 188*2 and fined Rs. 32. The 
offence of which he has been convicted i3 
that he and other Directors of a Company 
did not hold a general meeting within six 
months of the Memorandum of Association 
being registered. 

]t was urged inter alia before the Dis¬ 
trict Magistrate that the conviction could 
not stand as Act VI of 1882 was re¬ 
pealed before this prosecution started. But 
the District Magistrate overruled the conten¬ 
tion, holding that an offence punishable under 
an Act and committed while the Act was 
in forced could be punished after the Act 
was repealed. 

I think this view is wrung. When the 
Act is no longer in existence, I do not 
understand how there can be any con¬ 
viction under it. The section in questions 
says, ' every Director shall be liable.” But 
when the Act is repealed the liability ceases. 

Apparently there is no such penalty under 
the new Act, see section 77 of Act VII of 1913. 

I accept this application and reversing 
conviction and sentence, I acquit the peti¬ 
tioner and order the fine, if paid, to be re¬ 
funded. . 
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ABWAB—Regulation V of 1812, S. 3, construction 
of — Rent, meaning of. 

In a kabuliyat executed in the year 1883 in respect 
of a putni tenure, the rent was fixed at Us. 3,315-4-0 
and in a subsequent clause it was stipulated 
by the tenant, “besides this I shall continue to pay 
in the month of Bhadra every year the sum of Us. 15 
as the mamuli for the Iswar Thakur tidolj at your 
house.” In the details of instalments, the said sum 
of Us. 15 was not included. The sum of Us. 3,315-4-0 
was refened to throughout the kabuliyat as 
the rent, ard the Us. 15 was neither described nor 
treated as part of the rent in any part of the 
kabuliyat : 

' Held, that the sum of Us. 15 could not be 
recovered by the zemindar , ns it was an abicab and 
was not intended by the parties to form part of the 
rent or to bo payable in respect of the use and 
occupation of the land. 

Per Chatterjea, J. —Even assuming that the Finn 
of Us 15 did form part of the consideration for the 
use and occupation of the land, it was not recoverable 
under Uegulation V of 1812 as it did not form part 
of the rent, nor was it treated by the parties us 
part of the rent 

The concluding portion of section 3 of Regulation 
V of 1812 docs not mean that the Court is to 
enforco payment of every sum which is not indefinite 
and which may have been specifically agreed upon 
between the parties, but it is only the rent, and i ot 
any other item, though neither indefinite nor 
arbitrary and though agreed upon to be paid in the 
written engagement of the tenant, which can be 
recovered under the Uegulation. 

The interpretation of section 3 of Uegulation V of 
1812 by the Full Bench in the case of Rad ha Prasad 
Singh v. Bal Kdcar Koeri , '7 C. 7<-6 at p. 759; 8 Ind. 
Dec. (n. s.) 5026, adopted. 

Per Chatterjea, J — As regards the question whether 
an additional sum (claimed by the landlord! under a 
kabuliyat is or is not an abuab thtreis nodifferer.ee 
between a ryoti holding and a permanent tenure. 

For the purpose of deciding whether a certain 
sum specified in & kabuliyat is or is not an abuab, 
every consideration for a lease is not necessarily 
“rent * withiu the meaning of section 3 of Regulation 

y gf 1812 . 


AB IF A B —cone Id. 

The fact that a certain item is dealt with in a 
kabuliyat in a separate c’ause or that it is not 
included in the instalments of rent specified, has an 
important bearing upon the question of the intention 
of the parties to the kabuliyat, as to whether the item 
is or is not rent. 

Per Sanderson, C. J. —Whether a particular sum 
specified in a lease or agreed to be paid by the 
tenant is or is not an abuab, must depend upon the 
proper construction of the contract made by the 
tenant and if upon a fair interpretation of the 
contract it can be seen that a particular sum is 
specified in the contract or agreed to be paid as the 
lawful consideration for the use and occupation of 
the land, i. e, if it is really part of the rent although 
not described ns such, the landlord can recover it. 
C Bejgy Singh v. Krishna Beiiari Biswas, 21 C. 
W. N. 959 561 

ACCUSED, examination of, object of. 

'\ he object of examining an accused person is to 
afford him an opportunity of explaining away 
evidence against him. 'Each point appearing in 
evidence should be put to the accused and he 
should be invited to offer his explanation or comment 
on it. Anything in the nature of cross-examination 
should be avoided. U B Nga San Nyein v. Emperor, 

3 U B It. (1917) 3; 18 Cr. L. J. 774 150 

ACT, repeal of, effect of. 

An offence punishable under an Act and committed 
while the Act is in force cannot be punished after the 
Act is repealed. P Ram Rich pal v. Emreror, 18 
Cr. L J. 896; 41 P. W. It. 19i7 Cr. li)U8 

ACTS—GENERAL. 

ACT 1859—XIII. See Workman’s Breach of 

Contract Act. 

- I860— XLV. See Penal Code. 

- 1863— XX. See Religious Endowments Act. 

- 1865— III. See Carriers Act. 

_ 1869— IV. See Divorce Act. 

_ 1870 —VII. See Court Fees Act. 

- 1870 — XXI. See Hindu Wills Act. 

_ 1871—1. See Cattle Trespass Act. 

_1871— IX. See Limitation Act. 

— 1872—1. See fiviussus Aa. 



INDIAN CASES. 


[1917 


A'TS GENERAL—concld. 

1872—IX. See Contract Act. 

1872— XV See Christian Marriage Act. 
1877—1. Sec Specific Relief Act. 

1877— XV. See Limitation Act. 

187 8—XI. See Arms Act 

1879 — XVIII. See Legal Practitioners Act. 

18S1—V. See Probate and Administration 

Act. 

1882—IT. See Trusts Act. 

1882—IV'. See Transfer ok Property Act. 
1882—VI See Companies Act. ' 

1882—XIV. Sec Civil Procedure Code. 

1882—XV. See Presidency Small Cause 

Courts Act. 

18^f>- II. Sec Income Tax Act. 

18S7— IX. See Provincial Small Causes Courts 

Act. 

J889—VII. See Succession Certificate Act. 
1890— VIII. See Guardians and Wards Ac t. 
1890 -IX. See Railways Act. 

1890 -XL See Prevention of Cruelty to 

Animals Act. 

1893—IV. Sec Partition Act. 

1894 — 1. Sec Land Acquisition Act. 

189c—XII See Excise Act. 

1897—X. See General Clauses Act. 

180S - V. See Criminal Procedure Code. 
189)—It. See Stamp Act. 

1903- I.See Validation Acr. 

1907- III. See Provincial Insolvency Act. 
1903 —V. See Civil Procedure Code. 

190S—IX. See Lim i tat i on Ac r. 

1908— XVI. See Registration Act. 

1903 -IV. See Whipping Act. 

1913—VI. See Mussalman Waki Validating 

Act. 

1913— VI I. See Companies Act. 

1914— VI. See Provincial Small Causes Courts 

(Amendment i Act. 

1916 — V. See Income Tax (Amendment) Act. 
ACTS - (LOCAL) — BENGAL. 

1859 -XL See Bengal Land Revenue Sales 

Act. 

1860 -IV. See Calcutta Police Act. 

1870—VI. ^ec Bengal VillageChowkidari Act. 
1»75 -V. Sec Bengal Survey Act. 

18 76—VII. See Land Registration Act. 

1880—IX. See Bengal Cess Act. 

18-34—III. See Bengal Municipal Act. 

1885 -VLU. See Bengal 1'enancy Act. 

1895 - I See Public Demands Recovery Act. 
1897 -V. See Bengal Estate? Partition Act. 
1899—111. See Calcutta Municipal Act. 
190S—VI. See Chota Nagpur Tenancy Act. 

ACTS-(LOCAL)—BIHAR AND ORISSA. 

1913 -II. Sec Orissa Tenancy Act. 

ACTS -(LOCAL) - BOMBAY. 

1843—XI. See Bombay Act. 

186 >--111. See Bombay Act 
1863— NIL See Sind Courts Act. 


ACTS — (LOCAL) —BOMBAY—concld 

ACT 1887— IV. See Eombay Prevention of Gambl- 

ing Act. 

- 1901—III. See BombayDistrict Municipalities 

Act, 

ACTS-(LOCAL)-BURMA. 

- 1899— I. See Burma Gambling Act. 

ACTS—(LOCAL)—C. P. 


BEG 1806—XVII. See Regulation. 

- IS 2—V See Regulation. 

-1S19— VIII. See Putni Regulation. 

- 1872 —III. See Sonthal Pargaxas Regulation. 

STATUTES. 

1861—24 & 25 Vic. C. 104 See High Courts Act 

1915—5 A 6 Geo. VI C 61. See Government of India 

Act. 

ADMISSION o) co-part ij, whether admissible ayair.st 
others. 

Where several persons are jointly interested in the 
subject-matter of a su ; t, an admission by any one of 
these persons is admissible not only against himself, 
but also against the others, whether they be all 
jointly suing or sued, provided that the admission 
relates to the subject-matter in dispute and is made 
by the declarant in his character of a person jointly 
interested with the party against whom the evidence 
is tendered. 

The admission of one co-plaintiff or co-defendant 
is not admissible against another merely by virtue 
of his position as a co-party in litigation but because 
of souie privity of title or of obligatigu which justi(ie& 


- 1898—XL See C. P. Tenancy Act. 

ACTS—(LOCAL)—MADRAS. 

- 1865— VII. See Madras Irrigation Cess Act. 

- 1884-IV. See Madras District Municipalities 

Act. 

- 1905 -III. See Madras Land Encroachment 

Act. 

- 1908—1. See Madras Estates Land Act. 

ACTS-(LOCAL)—PUNJAB. 

- 188 7 — XV L. See Pu x jab T ena ncy A cr. 

— 1S87 — XVII. See Punjab Land Revenue Act. 
- 1900—XIII. See s Punjab Alienation of Land 

Act 

— 19 3-1. See Punjab Pre-emption Act. 

- 1914—111. See Punjab Courts Act. 

ACTS-(LOCAL)— U. P. 

- 1876 —XVIH. See Oudh Laws Act. 

- 1886 -XXII. See Oudh Rent Act. 

-1901 - 11 See Agra Tenancy Act. 

- 1901—11L. See U. P Land Revenue Act. 

REGULATIONS. 
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the nse of the admission of one against the other. C 
* Am bar Ati v. -Lutfb Am, 25 0. L. J. 619; 21 C. W. N. 

1*6 


996 

ADVERSE POSSESSION 


845 


•Jungle land—Presumption as to owner's pos¬ 
session. 

Where it is difficult or impossible, as in the eases 
of expenses of jungle land, to ascertain who is in 
actual possession, the presumption in that possession 
follows title. Mere casual acts of cutting wood in 
a large tract of jungle or occasional acts of cultiva¬ 
tion need not be treated us an ouster of the owners 
possession, such possession as the property is capable 
of. I here must be some clear assertion of adverse 
title, or some conduct from which may bo inferred 
an intention to exclude the actual owner. But once 
it is shown that acts of adverse possession were 
committed to th? knowledge of the owner, the said 
presumption does not arise O Rati pal r. Bums' 
Chandra Ch atterji, 4 0. L. J. 351 83 


' °f limited interest—Acquisition of morlquriee 

rights by prescription. 

Where a person has been in possession of land in 
the open assertion of a definite and specific right as 
mortgagee, it is not open to the owner of the land 
to question his right after the expiry of more than 
twelve years from the date when such open assertion 
was made within his knowledge or within the know¬ 
ledge of his predecessor-in-title. O Biiiari c. Adya 

Nath, 20 0. C. 208 862 

— Ouster, necessity of, proof of. 39 


-— Possess!on prior to conveyance , natlire of — 

Hindu Lam -Alienation by widow — Reversioners, 
rights of - Estoppel—Consideration , refund oj, to 
vendees —Probate and. Administration Act (t’ of 
1681), s. 93— Alienation , prohibition against. 

The defendants who were in possession of certain 
land got a conveyance executed by a Hindu widow 
in respect of that find which belonged to her hus¬ 
band’s estate, on paying a consideration for it. The 
widow was an executrix under tin Will of her 
husband of which she had take i prob ite On her 
death her daughter instituted a suit for the recovery 
of possession of the land on setting aside the con¬ 
veyance and on the latter’s death her sons, who were 
the reversionary heirs, continued the suit: 

Hell, (l) that limitation in favour of the defend¬ 
ants did not begin to run prior to the date of the 
conveyance as their previous pjssossion could not 
have been adverse, inasmuch as by the payment 
of consideration to the widow for the conveyance 
.executed by her, they recognized tint she hid s >me 
title to the land; 

(2) that the fact that the grandsons of the widow 
were aware of the sale and raised no objection could 
not estop them from challenging the legality of the 
sale, because at that time they had no right to the 
property, as their mother was still alive: 

(3) that as the power of alienation of the widow 
was restricted by tin Will, section 9) of the Probate 
and Administr ition Act was a bar to the alieniti >n 
by the widow of the property in suit; 


ADVERSE POSSESSION—concld. 

(4 1 that in the absence of any proof that the 
consideration received for the conveyance was spent 
for the benefit ot the estate no order could be made 
in favour of the defendants fora refund of the same. 
C Chairman, Bally Menu irality r. Pram atm a 
Nath Mookherjee 775 

AFFIDAVIT by person who does not know Court 
language, value of. 

An affidavit as to what was argued in a case, 
sworn by a person who did not know the language in 
which the argument was made, is worthless. C 
Akiyaxxessa v. Ardcl Gavi Sadagar i 

AGRA TENANCV ACT (11 of 19C1), Ss. 4, 167— Suit 

for share of fruit of grove, whether suit for rent — 
Jurisdiction — Revenue Courts. 

A suit for the share of the value of the fruits 
of a grove payable on account of the grove by the 
tenants is a suit for rent and is cognizable bv the 
Revenue Courts. A Raghurir Rai v. Madho, 15 A. 
A. L. J. 623 9 0 8 

ALLUVION and DILUTION 682 

A PPEA L, (C I \ I L •—Cou rt-fee —}firh/nge —Redo in pi ion 
sail—Preliminary decree declaring plaintiffs right 
to redeem, appeal against—Decree on accounts, appeal 
against—Consolidation of appeals. 

In a redemption suit the defendant denied the 
plaintiff’s right to redeem and also challenged the 
amount on which redemption was sought. The 
Court held that the plaintitV had the right to re¬ 
deem and directed that accounts lie taken. 
Defendant appealed against this decree, and the 

Trial Court in the meantime went into the accounts 
and found a certain sum to he due. The defendant 
again appealed, claiming a higher sum: 

He'd, that the two appeals should he consolidated 
and considered as one and that the full amount of 
Court-fee should be realised as if the two appeals 
were one appeal. A Lalta Prasad i\ Sheoraj 
Singh, 15 A L J. 464; 3J A. 452 346 

decided without reference to admissible evi- 
d i nee — Procedure —Reman d. 

Where a District Judge decided an appeal holding 
erroneously that a copy of a chitta, which was ad¬ 
mitted without objection in the first Court, was not 
admissible in evidence: 

Held, tint, as the District Judge had come to his 
conclusions without considering evidence which was 
legally admissible, the case should ha remitted t) 
him for re-consideration c Jamisi Mohan Bh atta¬ 
ch aujkk v. N a REX DR a Mohan Ciiakrararty 71 
——, hearing of—Appellant, duty of, to furnish 
address of respondent 889 

-—Party, addition of 65 

-Pleas of inadequacy of consideration and 

ignorance of pardanashin vendor, whether can be 
raised 957 

-presentation of 918 

— Respnn f lent wrongly named, effect of. t 

Where in an appeal the respondent was wrongly 
named,'the mistake being duo to a clerical error in 
the decree appealed against: 

Held, that the mistake was not fatal. C Golapdi 
Meah v. Puuna Chandra Dutta, 21 C W. N. 774 

37 

right of, by person who ought not to have beci\ 
m ule party to suit, 
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APPEAL (CIVIL)—oontd. 

In order that a person may have a right of appeal 
ii must be shown that he was adversely affected by 
flic decree. 

If a person who ought not to have been made a 
defendant is impleaded as such, he is not a person 
who ought to be allowed to figure as an appellant. 

Per Jwala Prasad, J. —No person has a right of 
appeal from a decision unless his interest is pre¬ 
judicially affected by it. 

Where in a suit for declaration of title to and 
recovery of possession of certain landed property, 
a person in whose favour a contract to sell the 
property in consideration of a sum of money, which 
was alleged to have been received by the plaintiffs, 
was impleaded as a defendant, and the suit was 
dismissed on appeal and the plaintiffs did not appeal 
to the High Court: 

Held, that the defendant, with the said contract 
in his favour, had no such interest in the property 
in suit as to entitle him to maintain an appeal. PAT 

Nand Lal Pal v. Naresh Chandra Deb, 2 P. L. W. 
108 468 

- to Special Judge dismissed jor default — 

Application to re-hear, dismissal of — Appeal , whether 
l ies. 

An appeal lies to the High Court from an order 
refusing to re-hear an appeal dismissed for default, 
even though such appeal has been preferred to the 
Special Judge under section 109A, sub-section 2, of 
the Bengal Tenancy Act, in a suit under section 106 
of the Act. C Manmotha Nath Dey r. Gadadhar 
Manna 751 

■ Valuation, objection as to—Appellate Court, 
duty of—Civil Procedure Code (Act V of 1908), 0. 
VII, v. 11 (b) — Undervaluation, dismissal for, legality 

cj. 

An Appellate Court should not entertain an 
objoetion based on undervaluation to the jurisdic¬ 
tion of the Trial Court, unless, for reasons to ho 
recorded by it in writing, it is satisfied that the 
undervaluation has prejudicially affected the dis¬ 
posal of the suit on its merits, and the mere change 
of forum consequent on the undervaluation cannot 
of itself be treated as prejudicially affecting it. 

In any event the proper course is not to dismiss a 
suit for undervaluation but to leturn the plaint to be 
re-presented in a Court of competent jurisdiction 
where the proper valuation necessitates a change of 
forum. IYI Narayani Ammal v. Secretary of State 

167 

— whether lies against decree passed on com¬ 
promise entered by Vakil without reference to his 
client 429 

— - - (SECOND) —Abatement of suit, no issue fram¬ 

ed as to. 

The question of abatement of a suit, which was 
raised in the written statement of the defendants 
who were substituted in the place of a deceased 
defendant but as to which no express issue was 
framed, cannot be allowed to be raised in second 
appeal. C Akiyannessa v. Abdul Gani Sadagar, 1 

■ ■ Acquiescence, question of. 

The question of acquiescence is a matter of legal 
inference to be drawn from the facts proved in the 


APPEAL (SECOND)—contd. 

case and can be taken up in second appeal. P 
Chuiiau c. Jab Kaur, 69 P. R. 1917; 103 P. W. R. 

1917 927 

■- -- Custom or usage, existence of, whether question 

of fact or law — Evidence. 

A decision that an alleged custom is not estab¬ 
lished by the evidence on the record is a decision 
on a question of fact, with which the High Court 
cannot interfere in second appeal. 

But although the question of the existence of an 
alleged custom is a question of fact, the decision 
is liable to attack in second appeal on the ground 
that irrelevant evidence has been received or that 
relevant evidence has been excluded, or that there 
is no evidence of the alleged custom, or that the 
finding as to the existence of the custom is based 
on legally insufficient evidence, or that the facts 
found do not constitute evidence of the alleged 
custom or that in the determination of the question 
in controversy legal principles or tests have been 
erroneously applied, e. g., that the Court has not 
correctly appreciated the essential attributes of a 
custom or has overlooked the distinclion between a 
custom and a usage. 

The question whether the facts found in any given 
instance prove the existence of the essential 
attributes of a custom or usage or whether a custom 
is reasonable and valid, is a question of law, which 
may be discussed in second appeal. But the mere 
question of the sufficiency of the evidence adduced 
to establish a custom is not a ground of second 
appeal. C Kailas Chandra Dutta v. Parma 
Kishore Roy, 25 C. L. J 613; 21 C. W. N. 972 *>59 

- Error of Judge in criticising evidence 

of witness on icrong footing. 

Where the Judge of the lower Appellate Court 
stated in his judgment that only one of three material 
witnesses was examined whereas, as a matter of 
fact, all the three were examined: 

Held, that the error of the Judge in criticising the 
evidence of one of the witnesses on the footing that 
the other two had not been examined went to 
nullify his decision based upon the e?idence of that 
witness. C Baroda Prosad Roy Chowdhury v. 

Manmath Nath Mitra 456 

- Objection as to place of suing, when to be 

taken. 

No objection as to the place of suing can be taken 
for the first time in second appeal PAT Raj Kumar 
Singh v. Raj Keswar Koeri 161 

- Plea in law, whether can be taken for first 

time. , 

A plea in law which goes to the root of the plaint¬ 
iff’s claim and arises on the facts found by the lower 
Appellate Court and is not affected by any facts out¬ 
side those findings may be taken for the first 
time in second appeal. N Surajmal v. Pandhari 

13 N. L. R. 98 45 

-, Revision. 

Where a second appeal is preferred but does not 
lie under the law, it can nevertheless be treated as 
an application for revision O Bhagwati Prasad 
Singh v Govind Dat, 4 0. L. J. *7 * 125 

-- Substantial error or defect in procedure 

163 
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-■ Wajib-ul-ar/,, finding of fact bind on inter¬ 
pretation of, interference with. 

A finding of fact based on a totally unwarranted 
reading of a passage in the wajib-ul-arz of a village 
i9 liable to be set aside in second appeal. P S\\t 
Singh v. Eravgu, 54 P. W. R. 1917 755 

APPRECIATION ok EVIDENCE, whether l point of 
law,’ 

Appreciation of the value of documentary evidence 
is not the same as a misconstruction or misinter¬ 
pretation of a document, and does not involve a 
question of law. p Bhagwant Singh v. N^rinjax 
Singh, 129 P. W. R. 19 >7 781 

APPROVER, material corroboration of statement of, 
necessity of — Corroboration , material and general — 
Accused found in company of approver shortly after 
commission of crime—Presu option. 

There is a difference between general and material 
corroboration of an approver. What is required is 
material corroboration, and by it is meant the 
evidence concerning participation of his companion 
in committing the crime. Being found in the com¬ 
pany of the approver shortly after a dacoity is very 
strong indication of fellowship in the crime. P Sahai 
Singh v. Empf.ror, 21 P. W. It. 1917 Cr. ; 18 Cr. L. 
J. 852 820 

ARBITRATION and AWARD— Representative of 
party to reference, whether can enforce award. 

A proceeding for the purpose of setting aside an 
execution sale was compromised and the matter in 
dispute was referred to an arbitrator, who unde an 
award by which he directed that the judgment- 
debtors, whose property was sold, should pay a 
certain sum in cash to the other party within twenty 
days of the date of the award to have the sale cancel¬ 
led. In a suit for possession of the property bj' the 
plaintiffs, who acquired it from the judgment-debtors 
subsequent to the award: 

Held , that in order to get the benefit of the award 
the plaintiffs must prove that the condition which 
the arbitrator stipulated had been complied with. C 
Rai Chandra Manual r. Raghunath Dafadar 245 
ARMS ACT (XI of 1878), S. 19 (b) — Qua found in 
room of joint family house accessible to many — 
Offence. 

Where the place in which an incriminating article 
is found is one to which several persons have equal 
rights of access, it cannot be said to be in the 
possession of any one of them. 

A gun was found in an abandoned room of a joint 
family house belonging to three accused, win were 
all adults and who, as joint members of the family, 
managed the affairs of the joint family and exercised 
equal rights The house was not enclosed by any 
fence or wall and the roem was accessible from 
outside: 

Held, that the accused could nut be convicted 
under section '9 b) of the Arms Act. C Sudhanya 
Bawali v. Emperor, 21 C, W, N. 839; 18 Ck. L J. 

781 '57 


INDEX. 

AWARD laying down scheme of management— 
Decree, whether can be altered by majority 738 
BENGAL CESS ACT (IX B. C. ok 1880;, S. 20 fa)- 
Land entered in Part I of Road Cess Return as rnalik's 
land - Rent, suit for, maintainability of. 

Where any holding, estate or tenure in respect of 
which a Return has been made is entered by the 
maker of the Return in Part I of the Road Cess 
Return, he is precluded from suing for any rent 
whatsoever, in respect of any land, holding or "tenure 
forming part of the estate to which the Return re¬ 
lates, unless it is proved that the holding or tenure 
the rent of which is sought to be recovered was 
created subsequent to the lodging of the Return. 
PAT Jcgal Kjshore Sahai v Hani max Mahton, 2 
P L. W.38 40 i 

- S. 20 (b\ applicability of —Bbaoli land. 

Section 20f b) of the Bengal Cess Act does not 
apply to bliaoli batai holdings. PAT Upexdra Lal 
Misra v Moti Thakur, 2 P. L. W. 35; 2 P. L. J. 617 

61 

BENGAL ESTATES PARTITION ACT (V B. C op 
1897J, Ss. 64, 65, interpretation of— Orchard or land 
belonging to one proprietor, meaning of. 

Under the provisions of section 65 of the Bengal 
Estates Partition Act, a Deputy Collector may permit 
one proprietor to retain occupation of the land allotted 
to another upon agreeing to pay an annual rent, 
otherwise the section is self-contained. It does not 
read “orchard or land” belonging to one proprietor 
as is read in section H4 of the Act. PAT Barhamdeo 
Narain v. Badri Nath 14 

-S. 113 (c)— Appeal, when to be preferred — 

“Confirming or amending a partition ,” meaning of. 

An appeal will lie to the Board against an order 
making allotment, only when a partition has been 
re-cast and confirmed by the Commissioner. The 
expression “confirming or amending a partition” in 
section IJ3 tc) of the Act must bo taken to mean a 
definite amendment which disposes of the case. The 
amendment and re-arrangements suggested by the 
Commissioner must be carried out before an appeal 
will lie. B R B & O Keshwar Singh, In re, 2 P. L. 
W. 114 580 

BENGAL LAND REVENUE SALES ACT (XI B. C. 

of 1859'— Revenue sale of estate — Purchaser, nghtof, 
to revenuc-jree lajids within the estate. 

The purchaser of an estate at a revenue sale takes 
the estate as created at the time of the Permanent 
Settlement subject to certain well known qnalifica- 
ions. 

A puicha8er of an estate at a revenue sale (under 
Act XI of 1859) cannot claim lands, which have 
been described in the Record of Rights as revenue- 
free lands and in respect of which no rent was ever 
claimed or realised by any previous proprietor of the 
estate, merelv because those lands are situate within 
the geographical limits of the estate purchased by 
him unless he establishes that those lands were 
included in the estate at the time of the Permanent 
Settlement or, in other words, that the revenue was 
assessed on the basis of the assets of those lands. C 
ApnuL Rahman Kasi v. Baikunta Natji Roy 757 
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-—Ss. 2, 3, Revenue sale, dates in connect ion with 

— '"Arrears' of revenue' , meaning of — Collector's power 
to purchase estate, at highest hid, after making hid of 
Re. 1. 

Per Curiam.- An instalment of revenue payable 
on account of the January hist, if unpaid, does not 
become an arrear of revenue until the 1st of 
February next following. 

There are three dates to be considered in con¬ 
nection with sales under Act XI of 1859. The 
first, is the hist or instalment date fixed by the 
lcistibandi of each estate. The second is the date 
fixed by the Board of Revenue for each district as 
the latest day in each quarter for payment of all 
arrears, and lastly, the date fixed for the sale. The 
question whether an instalment of payment remain¬ 
ing unpaid constitutes an arrear of revenue within 
the meaning of section 2 of the Act is a question 
of law and cannot, therefore, be decided by the 
statement of a witness that it was an arrear of 
reVenue within the meaning of the Act. C Amrita 
Lall Roy v. Secretary of State 458 

-Ss.fi, 7 4 58 

- Ss. 33, 58, fi, 7 — Revenue sale, dates in con¬ 

nection with —“Arrears of revenue", meaning of — 
Collector's power to purchase estate at highest hid, 
after making bid of Re. 1— Notices under ss. 6 and 7, 
whether can be issued by Sub-Deputy Collector for 
Collectors—“Ground declared and specified," meaning 
of — Non-service of notice under s. 7, whether invali¬ 
dates sale —Binding of fact or laiv. 

Per Chatterjea, J. ( Newbould, J., dissenting) — Under 
section 68 of Act XI of 1859, the Collector having 
made a bid of Re. 1 cannot afterwards purchase the 
estate on behalf of the Government at the highest 
amount of the bid made by another bidder. 

The purchase of an estate so made by the Collector 
is in contravention of the provisions of section 58 
of the Act and cannot confer a legal right on the 
Government under the purchase. Therefore, the 
proprietor can recover the estate by a suit in 
the Civil Court brought for the purpose, even though 
in his grounds of appeal to the Commissioner such 
an objection to the sale was not specified. 

The words “unless such ground has been declared 
and specified” in section 33 of Act XI of 1859 do not 
include the reasons for the ground. Therefore, where 
an objection to a revenue sale was taken in an 
appeal to the Commissioner, on the ground that the 
purchase by the Collector under section 58 of the 
Act was illegal, the same objection may be taken 
in the Civil Court though the reason given for it in 
the appeal may not be the same as that which is 
urged in the suit 

Where an estate being put up to auction under Act 
XI of 1859, the peon of the Collector made a formal 
bid of Re. I on behalf of the Government in the 
presence of the Collector, who did not forbid it: 

Held, that as the Collector allowed his peon to 
make the bid of lie. 1 it must be taken to be 
his bid, and whether it was a ranter of form or not, 
the legil consequence mast ensue, so that the 
Collector could not purchase that estate on behalf 
of the Government under section 58 of the Act at 
the highest bid made by another bidder. 
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BENGAL LAND REVENUE SALES ACT- conoid. 

Quaere. —Whether notices of sale under Act XI of 
1859 issued and signed by the Sub-Deputy Collector 
“ for the Collector ' invalidate the sale? 

Quaere. —Whether non-service of notice under sec¬ 
tion 7 of the Act is not a material irregularity 
in the conduct of the sale so as to invalidate the sale? 

Per Newbould , J. — Where an estate is put up to 
auction under Act XI of 1859, the commencement 
of the bidding according to the usual practice with 
a bid of He. I for Government dies not prevent 
the Collector from taking advantage of the pro¬ 
visions of section 58 to purchase the estate on 
behalf of the Government at the highest bid made 
by another bidder. 

I here is a sufficient compliance with the pro¬ 
visions of the Act if the Collector or other authorised 
officer settles or directs that notices of sale under 
sections fi and 7 of the Act should be issued and the 
notices are signed on his behalf by the subordinate 
officer to whom the duty of signing them has been 
delegated. Where such notices were signed by a 
Sub-Deputy Collector “/or the Collector", a legal pre¬ 
sumption arises that the issue of the notices was 
directed by the Collector. C Amrita Lal Roy r. 
Secretary of State 458 

-S. 37 —“Protected interest" — Tank, existing 

prior to lease. 

A tank existing prior to the defendant’s lease is not 
a “protected interest” within the 4th exception to 
section 37 of Act XI of 1859. C Akiyanessa v. 
Annul. Gani Sadagar j 

-S. 58 458 

BENGAL MUNICIPAL ACT (lir B. C. of 1884', 

Ss. 237, ?38, 240—“ Erect or re-erect a building", 
meaning of—Pulling down and again putting up 
balcony, whether constitutes re-erection. 

The words ‘ erect or re-erect” in section 240 of the 
Bengal Municipal Act do not necessarily mean build 
or re-build an eutire house from its foundation. The 
question whether there has been an erection or re¬ 
erection depends upon the circumstances of each 
case. It is a question of degree. 

Pulling down and then putting up the whole of a 
balcony is not a re-erection within the meaning of 
section 240 of the Bengal Municipality Act. PAT 
Ciiairmam of Gaya Municipality v. Shim Lal 
Gupta 2 P. L. W. ISO; (19.7; Pat. 33S 713 

-S. 240 713 

BENGAL SURVEY ACT (V B.) C. of 1875), S 62, ap- 
piicability of—Suit for dedication of title and con¬ 
firmation of possession. 

If a plaintiff, suing for declaration of title and 
conirmation of possession or, in the alternative, for 
recovery of possession of land which has been the 
subject of survey proceedings, has been in possession 
all along and has never been dispossessed, then the 
suit is one for declaration of title and confirmation 
of possession and section 62 of the Survey Act is a 
bar to the suit, provided the proceedings of the 
Assistant Superintendent of Survey were otherwise 
regular. Put if there has been dispossession of the 
p aintiff since the decision of the Assistant Superintend- 
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out of Survey, then the suit is one for declaration of 
title and for recovery of possession to which the 
Survey Act has no application. PAT Janakdulari 
Koer v. Sheoji Maharaj 86 

BENGAL TENANCY ACT (VIII B. C. of 1885',S. 

23—Raiyat, right of, to cut and appropriate timber. 

A tenant prima facie has the right to fell the 
timber growing on the land so as to put the holding, 
on which the tenant has a right of occupancy, to the 
best U3e as an agricultural holding. If the landlord 
alleges a custom depriving the tenant of that right 
ho must prove that custom. 

The timber of trees felled by the tenant in exercise 
of his right belongs to the landlord, apart from any 
special custom entitling the tenant to appropriate 
the same. The burden of proving such special custom 
is on the tenant, 

The right of an occupancy raiyat to fell trees grow¬ 
ing on the holding is not affected by, and is a totally 
different right from, the right to appropriate the 
timber when so felled. 

Where on the failure of an occupancy raiyat to 
prove a spocial'custom entitling him to appropriate 
the timber growing on the holding, the lowei Court 
granted a perpetual injunction to the landlord 
restraining the tenant from cutting down and 
appropriating the tr^es growing on the holding: 

Held, that the injunction granted was much too 
wide and that the landlord's right would be amply 
protected if a simple declaration were made that the 
tenant was not entitled to appropriate any tree 
felled by him and growing on any portion of the 
land held by him as tenant of the plaintiff 
landlord. C Meyoa Ball Giiose v. Gob in da Sunder 
Sin ha Chowdhury 679 

_— Ss. 40 (5), 188 — Appeal by only some of the 

landlords , whether maintainable—Cicil Procedure 
Code 1 Act V of 1908), (J. XLI, r. 4. 

Though an application for commutation of rent 
under section 40 of the Bengal Tenancy Act must be 
made under section IS8 of the Act, by all the land¬ 
lords together, or by an agent on their behalf, yet 
there is no such restriction in the case of an appeal 
in which the procedure followed is that which is laid 
down in Order XLI, rule 4, Civil Procedure Code, 
1938 B R B & O In re B 11 jraj Mahto, 1 P. L. W. 

678 787 

—--— S. 4 3 , applicability of, to under- raiyat holding 

at produce rent —Lease, construction of—Tenant 
undertaking to deliver paddy and on default it* 
price, liability of. 

Where under a contract of tenancy an under- 
raiyat undertook to deliver to the landlord a certain 
quantity of paddy as rent for each year and on 
default, to pay to the landlord Its. 20 as the price 
of the paddy with damages and costs: 

Held , that as the under -raiyat did not hold at a 
money-rent but at produce rent, section 48 of the 
Bengal Tenancy Act had 110 application to the case. 

The expression “holding at a money rent” in section 
48 of t he Bengal Tenancy Act refers not only to the 
landlord, but also to the under ->y.iyat so that that 
section applies when botli the raiyat and the under¬ 
rate hold their respective tenancies at a monoy- 

I'cut. C Kamabaim v. Dasva 373 


BENGAL TENANCY ACT-contd. 

-Ss.49 (b),85, sub-secs <2), (3)— Under-vyoti 

lease for more than nine years created prior to Act, 
whether becomes invalid alter ej'piry of nine years 
fiom passing of Act. 

A sub-lease for a term exceeding nine years, grant¬ 
ed by a ryot prior to the passing of the Bengal 
Tenancy Act, does not become void after the expiry of 
nine years from the passing of the Act, but remains 
valid and operative as against the ryot, who, therefore, 
has no right, < before the term of the sub-lease has 
expired , to eject the under-ryot under the provisions 
of section 49 (b\ Bengal Tenancy Act. C Mia 

Raja Patwari v Ram Kumar De 846 

- S. 50 (2), presumption under, whether 

applies to holding wheie abatement has been allowed 
for lands gone out of cultivation. 

Section 50 >2) of the Bengal Tenancy Act applies to 
a holding held at a certain rate in which abatement 
has been allowed in respect of portions of the holding 
which have gone out of cultivation, if the abatement 
bears to the whole rent the same proportion that 
the land given up does to the whole area. C Genu 
Sheikh v Taramani 259 

-S. 50, CL. (2), presumption under, whether 

arises where there lias been alteration in holding — 
Rent receipts, tenant, whether bound to produce. 
The presumption under section 50 (2)-of the 
Bengal Tenancy Act may arise even though there 
has been an alteration in the area of the holding 
Where there has been an increase in the area of 
the holding, * but it is found from the landlord’s 
papers that the tenant has held the holding at the 
same rate for twenty years immediately preceding 
the landlord’s suit for enhancement of rent, the 
rent cannot be increased except for the excess area 
unless the presumption arising under section 50(2;’ 
s rebutted. 

If the plaintiff-landlord’s own papers prove that 
the tenant-defendant was holding the land at the 
same rent for more than t wenty years before the in¬ 
stitution of the suit for enhancement of rent, it is not- 
necessary for the tenant to produce his rent receipts 
to prove the same in order to avail himself of the . 
premmption under section 50 (2) of the Bengal 
Tenancy Act. C Madhu Sudan v. Jamiruddix 767 

---- Ss 50, 105, 103— Fair and eguitable rent, 

settlement of—Appeal from decision of Revenue 
Officer— Api>eal, second, whether lies to High Court. 

An application under section 105 of the Bengal 
Tenancy Act was made by the appellant to the 
Assistant Settlement Officer to settle a fair and* 
equitable rent in respect of the land held by the 
respondents, who contended that they were fixed rate 
tenants of the land. The Assistant Settlement Officer 
held that the respondents had failed to prove that 
they were fixed rate tenants and settled Ks 5-10-0 
as a fair and equitable rent. The respondents did 
not appeal to the Special Judge. The appellant 
appealed contending that a higher rent should have 
been fixed, and the Special Judge raised it from 
Rs. 5-10 0 to Rs. 8 . In second appeal the respondents 
urged successfully that they were fixed rate tenants. 
The appellants appealed under clause 10 of the 
Letters I’atout; 
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Held , that the respondents had no right to bring 
before the High Court in appeal the question whether 
they were fixed rate tenants or not, as they had not 
appealed to the Special Judge and, therefore, the only 
question which the High Court should have con¬ 
sidered was the question whether a fair and equitable 
rent had been fixed. 

That class of cases which directs that in construing 
section 50 of the Bengal Tenancy Act small variations 
of rent are not to be taken into account does not 
touch a case where the variation is as much as six 
annas on an alleged rental of Rs. 2-8-0 per bigha. 
PAT Raja Singii v. Kishun Behari Lall, (1917) Pat. 
261 499 

_ S. 60— Landlord and tenant — Co-sharer 

landlord, right of, to maintain separate suit for 
share of rent—Registration of co-sharer's name under 
Land Registration Act (VI B. 0. o/1876). 

A co-sharer landlord who has been duly registered 
under the provisions of the Land Registration Act, 
is entitled to maintain a separate suit for his share 
of the rent, as under the provisions of section 60 of 
the Bengal Tenancy Act the tenant is prohibited 
from setting up the title of a third party to receive 
the rent sued for. C Bhupexdra Narain Dutt v. 
Manmotha Nath Mitter 859 

_S. 63—Landlord and tenant—Tenant whe¬ 
ther can plead that entire rent is not due to land¬ 
lord registered as 1 6-annas proprietor under Land 
Registration Act. 

Under the provisions of section 60 of the Bengal 
Tenancy Act, it is not open to a tenant to plead in 
defence to a suit for rent by a landlord, who has 
been registered, under the Land Registration Act, as 
the 16-annas proprietor of the land, that the 
entire rent claimed is not payable to the plaiutiff, 
but part of it is due to a third person as a co-sharer 
of the plaintiff. OShyama Charan v. Mustafizar 

Rahaman 769 

--S. 6 0 , object of. 

Section 60 of the Beng ll Tenancy Act must be strictly 
interpreted, for if it is not so interpreted, 
the object for which it was enacted will not be 
attained; that object being to coerce proprietors to 
re o-is ter their names under the Land Registration Act. 
The object is of great importance for the efficient ad¬ 
ministration of laud revenue. PAT Hardayat, 

Mahton v. VVazir Mahton 97 

— S. 61 — Under-lessee of tenant, whether 

authorised to deposit rent. 

In an ordinary suit for arrears of rent for parti¬ 
cular years, the right? of the parties must be govern¬ 
ed by the terms of the registered document creat¬ 
ine the lease, until those terms are varied by another 
registered document or by a judicial decision. 

^Under-tenants who hive been directed iu their 
under-lease to keep down and pay the rent payable 
by their lessor to his superior landlord are persons 
authorised to make deposit of that rent under section 
61 of the Bengal Tenancy Act. C Shib PBA3AD 
Roy v. Samarendra Nath Bose 431 

-- S. 85, sub-ss. (2), (3) 846 

. S. 88— Consent in writing, what is -Evi¬ 

dence —“Rent roll," meaning of —Jama wasil baki, 

whether rent-roll. 


BENGAL TENANCY.ACT—contd. 

An express cousent in writing within the meaning 
of section 88 of the Bengal Tenancy Act does not 
mean a consent which is to be implied from certain 
documents. 

Therefore the consent, if any, which arises by 
implication from the rent-receipts granted by a 
landlord in respect of a part of the tenure or holding, 
with a knowledge that the tenancy has been sub¬ 
divided by the tenants, or from jama wasil bakis 
or from road-cess returns filed by a co-sharer of the 
landlord, cannot be a consent in writing within the 
meaning of section 88 of the Bengal Tenancy Act. 

Such documents cannot be taken as principal 
evidence to prove a consent in writing which doss 
not, in fact, exist; they can only be used as evidence 
of such consent, when it is proved that there was in 
fact an express consent in writing which for some 
reasons cannot be produced. 

A jama wasil baki (an annual statement of the 
rents payable and received from a particular estate) 
is not a rent-roll within the meaning of the proviso 
to section 88 of the Bengal Tenancy Act The rent- 
roll mentioned therein is a jamabandi —a perma- 
nent document kept intho estate office or sherista 
of a landlord which contains a list of the tenants and 
the rents payable by them and which is kept up and 
amended from time to time. C Raj am Sunuari Dassi 
v. IIaba Sundari Dassi 5 JI 

- S. 103— Record of Rights, entry in — Declara¬ 
tion, suit for— Limitation. 

Where there is a definite challenge to the plaintiff’s 
rights by an entry made in the Record of Rights and 
the fact is patent that the plaintiff must have been 
aware of that challenge to his rights, a suit for a 
declaration that the entry is wrong, if brought upon 
that challenge, must be broug.it in accordance with 
the six years’ rule of limitation If, however, in spite 
of the challenge the plaiutiff retains possession of the 
property, he is not required to institute any suit 
upon that challenge but may institute a suit at any 
time within six years of any new challenge which has 
the effect of prejudicing his rights PAT Ramji Ram 
v Sadhu Sarax L\l, 2 P. L. J. 493 11 

— — S. 106, siit. under —Possession—Title, ques¬ 
tion of, whet h wean be gone into. 

In a suit under section 106 of the Bengal Tenancy 
Act where the depute is between rival proprietors, 
the question of p )sses3ion i3 the only matter that 
should be gme into As regards other parties’claim 
the Court is not limited to the question of possession. 

C Surexdaa Krishna Roy Ciioodhuay v. Pevry 
Mohan Roy 59 j 

-S 103. 

Per Mullick, ./.—Under section 103 of the Bengil 
Teaaney Act there is no second appeal to the High 
Court against an assessment of fair and ejaitabld 
rent. PAT Raja Singh v. Kishun Bshiri Lu,l, 

(1917) Pat. 261 499 

-S. 109 A (2) 731 

——S. 148 (h', slope of—Assignee of decree for 
arrears of rent, right of, to execute decree. 

Clause (h) of section 113, B engil Tenancy Act, 
forbids the assigaee of a decree for arrears of rent 
to make aay application to oxeente tlu decree, 
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even as a simple decree for money under the Civil 
Procedure Code. C Sudhanya Kumar Poddar v, 
Gouranga Chandra 542 

. S, 148 A, suit muter, by co-shebait, maintain . 

ability of —Co-shebaits, whether co-sharers in 
debutter property. 

Co-shebaits aro not co-sharers, but co-worshippers, 
aud a family arrangement arrived at between them 
cannot entitlo them to treat the debutter property 
as their personal property and to sue personally for 
their share of the rent payable to the idol. Therefore 
a co shebait cannot maintain a suit under section 48A, 
Bengal Tenancy Act, for the recovery of a sharo 
of the rent of the debutter property on the ground 
that by an amicable arrangement arrived at between 
him and his co shebaits, he is interested in the 
debutter property to the extent of that share, and 
the other shebaits, who have been joined as pro j< rm 
defendants in the suit, in the remainder. 

Joint shebaits are for many purposes joint trustees. 
C Norendra Nath Kumak v. Atul Chandra 
Bandopadhya 837 


— S. 153A— Ex parte decree for rent—Ap¬ 
plication to set aside, decree , maintainability of. 

i An application for setting aside an ex parte rent- 
p decree is not cntertainablo unless it contains a state¬ 
ment of the injury sustained by the applicant by 
reason of the decree. C Naresh Naryan Itov >\ 
Midnapore Zemindary Co., td 800 

- Chap. XIV. 

The history of judicial opinion on the question of 
theteffect of the cessation, partial or entire, of the 
interest of a landlord on his right to enforce reali¬ 
zation of arrears of rent by sale of the tenancy 
under the special procedure of Chapter XIV of the 
Bengal Tenancy Act reviewed. C Syedunnessa 
KhatU.n v. Amiruddi, 21 C. W X. 847; 25 C. L. J. 
629 353 

- SSs. 161, 167— Assignment of portion oi 


rent payable to landlord tenure-holder , whether 
incumbrance . 

The holders of a tenure, who had granted a miras 
(under-tenuro) of the entire tenure at a permanent 
rent of Rs. 45, sold by a conveyance to the mirasdar 
(undcr-tenure-holder, their right to receive lvntto the 
extent of Rs. 33 out of the Rs. 45 reserved as the 
miras rent, describing it in the conveyance as their 
malikana masahara. The tenure was sold in execution 
of a rent decree and the purchaser brought a suit for 
rent against the mirasdar claiming the full yearly 
rent of Rs 45 originally reserved as the miras rent: 

Held, that what was assigned to the mirasdar by 
the conveyance was a portion of the rent payable to 
the holders of the tenure for the miras and not a 
portion of the tenure itself, and as such the assign¬ 
ment was an incumbrance within the meaning of 
section 161, Bengal Tenancy Act, which it was 
necessary for the auction-purchaser to have annulled 
by a notice under section 167»of the Act before he 
could avoid it. C Birendra Kishoue i\ Ahamuu 

Al. 687 

- S. 167 i , 687 

— s. 169— Sale-proceeds, disposal of—Apphca- 
' tion made two months after confirmation of sale, 
maintainability of—Interest, rate of, to be allowed 


to decree-holder—Costs, wheiiur can be recovered 
out of surplus sale-proceeds 

An application under section 169 of the Bengal 
Tenancy Act made more than two months after the 
date of confirmation of sale is maintainable. 

Where the judgrnent-debtoi disputes the landlord’s 
right to roceivo interest as part of the sum due on 
account of rent out of the surplus sale-proceeds 
under section 169 (c), Bengal Tenancy Act, the Court 
will determine the dispute and tho determination 
sshall have the force of a decree. Interest may he 
added to the sum due as rent at the statutory rate 
of 12 £ percent, per annum. 

The costs of an application under section 169 {< ) 
of the Bengal Tenancy Act cannot be added to tin 
sum to be deducted from the surplus sale-prooeeds. 
PAT Rameshwar Singh v. Muhammad Waiz, 2 P. L. 
W.97; (»917) Pat. 270 734 

Ss. 170, 171— Occupancy holding — Mortgagee, 
right of, to question collusive decree obtained by 
landlord against tenant for enhancement oj rent. 

A mortgagee of an occupancy holding, who has 
after contest been allowed to deposit arrears of 
rent under sections 170 and 171 of the Bengal 
Tenancy Act, has a sulFiciont intorest in the holding 
entitling him to maintain a suit for a declaration that 
a collusive decree obtained by the landlord against, 
the tenant for enhancement of rent is not binding on 
him. PAT Barhma Dr.o Lal t*. Sueo Prasad Lal, 

I P. L. W. 674; (1917) Pat. 222; 2 P L J. 56* 237 

-- Ss. i 71, erroneous older under—Contract Act 

(IX oj 187 2), ss. 69, 70—Putni, sale of, in execution 
of rent decree—Deposit of decretal amount by dar- 
putnidar Putnidar, liability of—Injunction, suit 
lor — becree, conditional 

The landlord of a putni tenure brought a suit for 
arrears of rent against some only of the putnulars 
aud obtained a decree. Defendant, a dar-puinidar 
of the judgment-debtors, deposited the decretal 
amount in t’ourt to save tho tenuro from being sold, 
and was ordered to bo put in possession as mort¬ 
gagee under section 171 of the Bengal Tenancy Act. 
Plaintiff, a putnidar who was not a party to tho 
landlord s suit for rent, brought a suit for a declara¬ 
tion and an injunction that his right in the tenure 
was not affected by the order under section 171 of 
tho Bengal Tenancy Act, and the Court gave him a 
decree conditional on his paying to the dar r putnidar 
his proportionate share of the rent: 

Held, (i) that the payment made by the defend¬ 
ant fell as against tho plaintiff within sections 6 J 
and 70 of the Contract Act; 

( 2 ) that the condition attached to the decree in 
favour of the plaintiff was not improper. C Rajanj 
Kanta Mondal v. Lad Muhammad, 21 C. \V. N. 628 

242 

-S. 182, applicability oj —Ryot, widow of, 

holding homestead for residence — Transfer, whether 
permissible. 

A ryot died while in possession of an agricultural 
jote. His widow paid rent to the zemindar for a 
period of two years, aud built herself a homestead 
which she used as her own dwelling: 

' Held, that the widow must bo taken to have been 
ryot ns regards the homestead, so that section 182 of 
the Bengal Tcnaucy Act applied to it, with the 



INDIAN OASES. 


JOB 

i.KNGAL TENANCY ACT-conald;' ' 

result that except with the landlord’s consent she 
hud no right to transfer it in the absence of any 
custom entitling her to do so. C Iswar Chandra 
Dry v. mubari Lad Duit, 26 C. L. J. SS 472' 

S. 188 787 

-Sen. Ill, Art. 2 711 

BENGAL VILLAGE CHOWKIDARI ACT (VI B. C. 
ok 1870', Ss. 50. 51— Object and scope of s. 51 — 
Chowkidari chakran lands, zemindar’s title to — 
Settlement before resumption proceedings, validity of. 
Chowkidari chakran lands form part of the revenue 
paving estate within whose ambit they are situate, 
and the zemindar lias a qualified title thereto. 
Therefore when such lands being vacated by the 
chowkidar pass into the possession of the zemindar, 
before they are resumed and transferred by the 
Collector to the zemindar under the provisions of 
the Chowkidari Act, the latter does not become a 
trespasser and a settlement made by him of those 
lands prior to the resumption proceedings cannot be 
held to be invalid as against a person who obtains a 
permanent under-tenure in respect thereof from the 
zemindar, after the resumption proceedings. 

The new estate which vests in the ° zemindar in 
respect of the ch'.wkidari chakran lands transferred 
to him under the Chowkidari Act is in continuation 

and confirmation of his pre-existing interest in those 
lands. 

The object of section 51 of the Chowkidari Act is 
to maintain the validity of contracts made by the 
zemindar in respect of dliowkidari chakran lands and 
it is immaterial whether such contracts do or do not 
also include other lands which are in no way affected 
by the resumption proceedings. 

The application of the section cannot be limited 
to cases where there has been a contract bv the 
zemindar in respect of lands other than chowkidari 
chakran lands. C Shib Chandra v. Surendra 
Chandra ygp 

Es. 50, 51 Suit by putnidar for possession 
of chowkidari chakran lands—Limitation applicable 
—Limitation Act {IX rf 1908), Sch. 1, Arts. 142, 144. 
Article 144 of the Limitation Act applies to the 
suit of a putnidar brought against the zemindar for 
the recovery of possession cf chowkidari chakran 
lands transferred to the latter under the Chowkidari 
Act, and to ascertain when the zemindars possession 
became adverse, the Court must find when the lands 
were settled by the zemindar with tenants and when 
those tenants took possession of the lands and 
whether such possession was to the knowledge of the 
putnidar. C Manindra Chandra Nandi v. Rancalal 

BOMBAY ACT XI of 1846, S. 3-Rule U o/rfdef 
made under s. 3, whether ultra vires— Mewas AgenVs 
Court, conviction by—High Court's power — Jurisdic - 
/1 o n — A ppeai — Re vis ion. 

Rule 41 of the rules under section 3 of Act XL of 
1S46 is not ultra circs and under it the High Court of 
Bombay has power -it being immaterial whether the 
power is called appellate or revisional—to take coo-, 
nizance of any case on the petition of a convicted 
party and, if it thinks fit, send for the proceedings 
and pass a fresh decision 6 * 

Therefore, the High Court has jurisdiction to en- 
teuain an appeal from a convicted person who has 
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been sentenced by a Court of the Mewas Agent to a 
term not exceeding- five years’ imprisonment. B 
Nazar Mahomed v. Emperor, 19 Bom. L. R. 587* 18 
Cr. L J. 817: 41 B. 657 641 

BOMBAY ACT (HI of 1865), S. 1 869. 

BOMBAY DISTRICT MUNICIPALITIES ACT 
(Bom. Act III of 1901), S. 3 {!)-Building- 
Enclosure—Wall—Wire fence , whether building- 
interpretation of Statute— Ejusdem generis. 

A wire fence being neither a ‘wall’ nor an ‘enelo- 
sure is not a building -within the meaning of sec¬ 
tion 3 (7) of the Bombay District Municipalities Act, 

The word “enclosure” used in the definition of the 
word “building n section 3 (7) of the Bombay Dis¬ 
trict Municipalities Act, must be interpreted as 
ejusdem generis with the preceding words ‘hut’ and 
‘shed, that is to sfty, must be taken to refer to 
some fabric or structure or thing built in the more 
popular acceptation of the word. B Emperor v. 
Ranciiodlal Amratlal, 19 Bom. L. R. 5£]• 41 B. 563* 
18 Cr L. J. 832 656 

BOMBAY PREVENTION of GAMBLING ACT (IV 
Bom. oi 188/), Ss. 4 to 7— Gambling in house 
occupied (emporarily by picnic party—Presumption 
under s. 7, whether rebuttable. 

The presumption arising under section 7 of the 
Bombay Prevention of Gambling Act is rebut¬ 
table. 

On the occasion of the annual fair at Shuklatirtha 
some of the accused went there and occupied a 
house. In pursuance of a Avarrant under section 6 
of the Bombay Prevention of Gambling Act, a search 
was made, when the accused -were found playing cards 
and some money also was found which avIls the 
result of small stakes while playing cards. The 
Magistrate who tried the case, relying upon section 
7 of the Act, presumed that the house where the 
play Avas going on Avas a common gaming house 
Avithin the meaning of the Act and convicted the 
accused under sections 4 and 5 of the Act: 

Held, that the fact that the accused occupied the 
house temporarily, Avhen they Avere out on a picnic 
party and Avere playing there for small stakes, Avas 
sufficient to rebut the presumption arising under sec¬ 
tion 7 of the Act that it was a common gaming 
house. B Chimanlal Maneklal v. Emperor 19 
Bom. L R. 693; 18 Cr. L. J. 885 997 

BUDDHIST LAW—Adoption, hittima and apatittha 
form of 7 

, BURMESE-Maintenance—Dissolution of 
marriage—Desertion by wife I 43 

-- Property acquired during marriage— Interest 

0 / wife , whether attachable. 

Property acquired during marriage by the hus- 
band becomes the joint property of the husband and 
AA-ife unless their earnings are kept separate and 
distinct, and their respective interests in such pro¬ 
perly are attachable in execution of a decree against 
one of them. L B Maung Pan Hla v Maung Tun 
Nyfix 410 

BURDEN of PROOF — Mortgage bond, suit on— 
Recital, denial of truth of • 44 

BURMA GAMBLING ACT (I of 1899), S. 4 —“KeC\ 
whether game of mere human skill. 

The Burmese game “kot” is not a game of mere 
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liumaa skill within the meaning of section 4 of the 
Burma Gambling Act. L B Po Ox v. Emperor, S 
L. B. 1?. 529; 18 Cft. L. J. 750 1 32 

CALCUTTA MUNICIPAL ACT (111 \). C. of 1891). 

S. 559, sub-s. (!8‘, Bye-laws framed under, brcacli 
of—Calcutta Police Act (IV B. C. of 1800), s. 06, sub- 
s (4) (a), offence under 129 

CALCUTTA POLICE ACT (IV B. C. of 1806), s. 66, 
sub-s. (4) (a), offence under—Calcutta Municipal 
Act (III I). C. of 1899), .«. 559 sub-?. (1S\ [tyr-lau \< 
framed under, breach of. 

The petitioner, a building contractor who had 
undertaken the erection of a masonry or brick build- 
ing and who, under a license of the Calcutta Cor¬ 
poration under bye-law 2 of the bye-laws framed under 
the provisions of section 559, sub-section (18) of tlie 
Calcutta Municipal Act, was authorised to make an 
enclosure on a portion of the public street for the 
purpose of depositing mortar, bricks, etc, thereon, on 
condition of his fencing aft the portion to be occu- 
pied with a temporary fence, unloaded and deposited 
during the course of his building operations bricks on 
a foot-path—part of a public street—without fencing 
it off by a temporary fence, and thereby caused 
obstruction in the foot-path for about six hours: 

Held, that the petitioner had not only committed a 
breach of the bye-law under which his license was 
granted, bnt had also committed an offence under the 
provisions of section 66, sub-section (4) (a), of the 
Calcutta Police Act. 

Quxre. —Whether sub section (4) (a), introduced into 
section 66 of the Calcutta Police Act by the Amend¬ 
ing Act III B. C. of 1910, overrides or repeals tho 
provisions regarding the regulation of obstructions 
to be found in the Calcutta Municipal Act. C 
Charles Henry Brooke v. Emperor, 18 Cu L. J. 
753; 26 C. L. J. 510. 129 

CARRIERS ACT (III ok 186)), S. 10 -Notice, reunite - 
ments and necessity of. 

To maintain a suit for damages for short delivery 
against a common carrier, a notice of claim under 
section 10 of the Carriers Act must 1)3 given to 
the defendant, even though the carrier came to 
know of the claim aliunde within six months’ time 
and had no difficulty in tracing the goods 

Where a clause in a Bill of Lading ran as follows: - 
“No claim of any kind whatsoever in respect of 
the contract shall be valid, unless notice in writing 
shall be given and delivered at the office of the 
Company at Calcutta within six months from the 
date of any default, loss or damage, in respect of 
which such claim arises:” 

Held, that the clause did not in any way limit 
the requirements of section 10 of the Carriers Act 
and was entirely consistent with it. C River 
Steam Navigation Company, Ltd. v. Uazarimal 
Multan Mal 919 

CATTLE TRESPASS ACT (I of 1871), S. 10- 

Seizure of cattle for coercing owner to pay rent for 

grazing, whether offence — Theft. # 

‘ Per Teunon, J .—A lessee of grazing land is entitled, 
under section >0 of the Cattle Trespass Act, to 
impound cattle whose owners, while obstinately refus¬ 
ing to come to any arrangement with the lessee or 


to pay the customary or any fee, insist on grazing 
their cattle on the lessee’s pasture. The fact that 
the lessee may hope that in order to prevent the 
impounding, the owners will make n payment, does 
not make the lessee’s conduct unlawful nor converts 
tho seizure of the cattle into an attempt at distraint. 

Per Hu-da, J —Such seizure by the lessee without 
any intention to take the cattle to a pound for the 
purpose of coercing the owners of the cattle to pav 
the arrears of rent for grazing is dearie illegal and 
amounts to an attempt of thofi, which the owners 
are entitled to resist by use of force, c Wazcddi v. 
R aiiimuddi, 18 Cr. L. J. 849 817 

CAUSE of ACTION 8?0 

' — Goods se n t w ithout aide r — PI a i n / iff f , * i- c , \ f r> 
keep goods—Suit for charges—Jurisdiction" 

Defendant from Cawnpore sent a bale of otton 
to plaintiff at Jhansi without any order or 
direction of the latter. The plaintiff refusad to 
take delivery of ihe bale and the defendant wrote t-» 
him asking him to take delivery and to hold the goods 
«u the defendant’s behalf. The plaintiff sued the 
defendant for his charges, etc : 

Held, that the cause of action arose at Jhansi and 
that the Jhansi Courts had, therefore, jurisdiction to 
entertain the suit. A Ganesii Prasad v. Bansidhai: 
Baraunia, 15 A. L. J. 513 904 

---, -meaning of. 

The expression “cause of action” means even- 
fact necessary for the plaintiff to prove, if traversed 
in order to support his right to the judgment of 
the Court. A Muhammad Z\k\riya v. MumiMm 
Hafiz, 15 V L. J. 557; 3.9 A. 505 233 

C. P. TENANCY ACT (XI of 1S9S), S. 70, sub.cl. 

(5 1 — Un partitioned village—Ordinary tenant — 

Had executed by tenant for consideration in favour 
of one of three lamhardars— Sale—Surrender— 

/legistration prohibited — Effect tf such registration, 
irli ‘they effected through frau ! or ignorance—Trespass. 
An ordinary tjnant in an unpartitionod village 
executed for consideration a registered document 
d vseribod as a surrender, in favour of the plaintiff, 
who had one-third shore in the village and was one 
of the three / nnbatdars each of whom received one 
third of the rent from each tenant. The defendant 
was in possession with the consent of the rem lining 
two / unbard ns. Tho plaintiff sued in ejectment: 

Held, (l) that the document purporting to be a 
surren ler must bo doomed to be a deed of sale 
inasmuch as the plaintiff, though one of tho several 
co-owners, did not represent and act as ag.mt on 
behalf of the entire proprietary body; 

(2) that tho plaintiff could not rely upon the 
s-t/e-deed in support of his claim for possession, 
inasmuch as the registration of tho safe-deed was 
forbidden by section 70, sub-clause (5), of the 
Central Provinces Tenancy Act; 

(3j that although the document purported to be a 
surrender, the parties to it could not evade the 
mandatory provisions of the law by giving the 
transaction the appearance of one not prohibited hv 
such provisions, whether their conduct was iiitlueneed 
by fraud or ignorance; 

(4) that as the defendant was in possession as a 
trespasser to the extent of the plaintiffs share, 
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ihc- latter was entitled to a decree for joint possession 
to the extent of that share. N Balwantrao v. 


B \MRAO 


Ss. 70, 7 


954 


71 -Sale of occupancy holding by 
tenant, validity o/—Nazarana paid to landlord, 
suit for refund oj. 

Plaintiff entered into an agreement for tho pur- 
chase of some occupancy holdings from S. and J. 
A sale-deed was executed but was not registered, 
The defendant, who was the malguzar of the village 
in which the land was situate, tiled an application 
under sections 47 and 7 1 of the Central Provinces 
Tenancy Act, but the proceedings were withdrawn 
on the plaintiff paving Rs. 175 to the defendant, 
o’, and J. then brought a suit to recover possession of 
the holdings from the plaintiff and got a decree. The 
latter then brought a suit to recover the money paid 
by him to the defendant: 

Held , that the money was paid to the defendant in 
consideration of his giving up his right to question 
the validity of the transfer, which right he was 
supposed to possess, and that the payment amounted 
to a compromise of a disputed claim which was binding 
on the parties and tho plaintiff was not, therefore, 
entitled to a return of the money paid by him. N 
Siiard a ph as ad v. Shaikh Husain* 13 N. L.*R. 114 877 
CHARGE, previous convictions not specified in 
effect of 9^7 

CHOTA NAGPUR TENANCY ACT (VI B C. of 
1908>, S. 11— Transfer of tenure, registration of, 
necessity of—Failure to register, consequence of - Res 
judicata Rent suit. 

t The assignment of a tenure under the Chota 
Nagpur Tenancy Act must be registered in accord- 
ance with section 11 of the Act. If the provisions 
of the section are not complied with the landlord is 
not entitled to recover from the tenant the rent 
due between the date of transfer and the date of 
registration. 

Wliere P a rent ?u it the issue as to the right of 
the plaintiff to maintain his claim for rent is raised 
and decided, it operates as res judicata in a subse 
quent rent suit. PAT Zat.ikha Bibi v Krishva 
Da vat, Gir, 2 P. L.JV. 146 778 

n ? S ‘ **},’. *7^ Rent, suit for recovery of— 
Payment to third person, plea of-Procedure. 

In a suit tor recovery of rent under the Chota 

Nagpur Tenancy Act where the plaintiff has made 

out a complete title to receive rent and the tenants 

f P ° a ° f U ° knowled S° of the plaintiff’s 
t.tle and of payment of rent to a third person, such 

person should, under section 177 of the Act, be made 

a party to the suit and the question of the actual 

payment of rent to such third person in good faith 
.,iould be ennuired into and tho suit decided 
according to the result of such enquirv 

^ is desirabIe > who e the Plaintiff has 

recened delivery of possession from the < ivil Court 
and has had his possession recognized in the survev 
proceedings, that he should be perm tted to realise his 
rent jeavmg it to any third person, who disputes the 
plaintiff s title, to bring a civil suit Pat Sundap 
PvOy v. Hf.ma Mahto, ^1917, Pat. . 89 ; z p. b. 

191 


— S. 177 


191 


CHOWKIDARI C HAKE AX LANDS comprised within 

piitni i esumption of- Putnidar, rights of- Payment 
of additional vent. 

A putnidar is entitled to recover possession of l he 
cluyivkidan chakrau lands situate within the ambit of 
the lands comprised in his putni lease, which on re- 
sumption by Government under the Bengal Lhowki- 
dan Act have been settled by the Collector with the 
zemindar and to hold them as part and parcel of his 
putm under the zemindar on payment of the sum 
assessed as revenue upon those lands under ihe 
Chowkidari Act, and in addition a fair sIimc of the 
profits cf the land, unless it is shown that hi assess- 
ing the putni rent at the time of the putm lease the 
profits of all the lands including the chriwn lands 
wore fully taken into account. C Khondkaf 

Meiidi Hossein u. Umesh Chandra * 964 

Zemindar’s title - Auction-purchaser of 
zcmindari at revenue sale, whether acquires 

ohowkiaari chakran lands transferred to zemindar 
under Chowkidari Act. 

Choukidari chakran lands form part of the nritrinnl 
revenue paying estate and when they are resumed 
and transferred to the zemindar, the latter does not 
acquire thereby a new estate but tho estate taken 
by him under the order of transfer is in confirmation 
and by way of contin, ance of his pre-existing estate 
Nevertheless a purchaser of the parent estate 
at a revenue sale under Act XI of 18f,9 acquires no 
title to> the chowkidari chakran lands that hive be»n 
resumed and transferred to the defaulting zemindar 
under the Chowkidari Act, where the Collector treat 
ing the enfranchised chouhdari chakran lands as 
constituting by themselves a separate estate subject 

t0 d hc .u pn ,u nen , t - j 0f - a se P arate assessment made 
under the C howkidari Act, puts up to sale the original 

parent estate, exclusive of those lands, for realisation 

of the arrears of revenue due therefrom. c 

Lrajfxdka Lal Das v. Deb Narain Tewari 

CHRISTIAN-MARRIAGE ACT (XV of ,8721, Ss 

664 

——- Ss. (18, 4, 5 Marriage between Hindu and 
CWmn solemnized by Hindu-Offcnce 

A Hindu by religion, performing a marriage 
according to the Hindu mode between two persons 
either of wh. m ,s a Christian, commits an offence 
iL=rier section 6 s of the Christian Marriage Act. 

nJf' , Ch " st,an Marriage Act was intended (o 
apply to the marriages of all Christians in India 
including marriages where one of the parties is a 
Chnstran. IM Kolandai Velu v. Dequidt 3, M I 

j. 113; 6 L. W. 126; 22 M. L. T. 163; (1917,’ M w'x 
689; 18 Cr. L. J. 840; 40 M. 1030 ’ 

CIVII. PROCEDURE (ODE (ACT XIV of 1882) 

S. 0- Deere, suit to set aside- Sun,mans ^2 
A suit lies to set aside a decree solelyoh tho 
pmund that the summons have been fraudulent^ 

IS^Tnn \ '"V'* 0f Che ' iWI Procedure Cade, 

18« , is no brr *o Mich a suit PAT Chikanjib I at 

f HOWBF.Y V DoiLTRA, 2 i L. ‘V 20 6 ^ 

8 {Jr<ier ° n a Pf A i'"ti«n for t ansmisrion 
NoUcrZ '"ft 0X1 a ^ Ucoli 7for executum- 
talidity of " m U ^ ° rd ' rfor ’ wUhout 

seSl^S n r7 {? ne f ssal 7 to be issued under 
s-ction 248, Cml Procedure Code, 1882, any order 
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for execution made without such notice is without 
jurisdiction and consequently a nullity. 

Per Sanderson, C. J.—An order granting an appli. 
cation of a decree-holder for transmission of the 
decree to another Court for execution is not an 
order passed on a previous application for execution 

Code of 18 S™° anin ® ° f SeCti0n 24S> Civil Procedu re 

Per Hookerjee, J. A notice, given to the representa- 
tives of a judgment-debtor, of the decree-holder’s 
application for transmission of the decree for execu- 
rion to another Court cannot be treated as a notice 
given upon a previous application for execution 
within the meaning of section 248 of the Code 
of 1882. C Maiiaraj Bahadur Singh v Inder 
Chan i) Bothr a, 26 C. L. J. 130 f53 

j S. 257 A - Consideration paid towards for - 
bear an cc to execute decree , effect of—Mortgage- 
Sett led account forming part of consideration—Non - 
receipt of consideration, whether can he proved. 

A sum of money paid to a decree-holder for giving 
time to the judgment-debtor, under an arrangement 
not sanctioned by the Court under section 257A of 
the Civil Procedure Code, 882, must be deducted 
from the amount of the decree. 

Where a person who takes a mortgage stands in 
a fiduciary relation to the mortgagor, it is com¬ 
petent to the mortgagor to prove failure of considera¬ 
tion, by proving circumstances which would entitle 
him to go behind the settled account comprised in the 
mortgage and showing that the amount was not 
really due. 

It is open to a mortgagor to shew that there has 
been an actual failure of consideration in respect 

of a part and that the mortgage is on'y good for the 
balance. 

An attaching creditor can question the correctness 
of the whole account on which a mortgage Oi the 
attached property is founded. 

Where the transfer of interest in immoveable pro- 
perty is by way of security only, there is no princi¬ 
ple which gives the consideration for the mortgage 
a position higher than that of an ordinary bond debt. 
Where an obligor can under certain circumstance go 
behind a settled account, he is equally entitled to 
plead that the consideration based on that account 

had never been received. IW Venk ta Perumal Baju 
v. Uodagiri Papa Naidu, 2 l Al. L T. 351 2U8 

CIVIL PROCEDURE CODE , ACT V of 1908), Rules 

of Code , whether govern sections. 

Per Woodroffe, .7.—The body of the Code creates 
jurisdiction while the rules indicate the mode in 
which it is to be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
rules, either as existing at the date of publication 
of the Codo or as altered or added to subsequently. 
Therefore, the power of remand under secti n 107 is 
limited to the case described in Order XLI, rule 23. 

C Abdul Karim Abu Ahmed KnAN v. Allahabad 
Bank, Ltd, 21 C. W. N. 877; 26 C. L J. 4y 44 (J. 
929 598 

—- S. 2 '14 — u Order'\ meaning of - Ounrdians 

and Warjjls Act . VIII of 1690;, ss. 3% to*, .-<6 —Order 
passed against guardian under s. 34 (e) of Act, whe¬ 
ther executable. 


1021 


erm prooedvbe coDE-i9os- con td. 

8 n Ct i° n ?i fe) 0f 41 0 Gua r<liars and Wards 
Act, the District Court directed the guardian an 

pointed by Court for the estate of a minor fe m X' 

persC o/the" 1 • ^ ’’T t0 the ^rdian of tile 

person of the minor step-daughter of the aforesaid 

minor for her marriage expenses. The moneVwa 

not 9o paid. The ward attained majority and oh 

tamed possession of the property. The sten dnnrri 

ter’s guardian applied for execuiion of tt ordt 

passed by the District Court as a decree ofCoun 
Held, that the order was not one contemplated 
by section 2 (14 1 of the Code of Civil Procedure and 
con I not ho executed under the provisions of that 
Code the proper remedy being by a suit M 
1 AR\ ATHAMMAL V ClIOKALINGA 1 HETTY f|Q|T\ Af 
W. N. 602; 6 L W. 626 ' ( 

- I n. 937 

A decree for possession of properties in favour of 
plaintiffs, who had acquired title as aforesaid under 
he adopted son and who alleged dispossession by 
the widow after Suoh acquisition of title, will „nt be 
res judicata m a subsequent suit by the reversioners 

on the widow s deaC , inasmuch as no question arose 
or can he said to have been decided in the former 
suit as to the right of the reversioners to sue after 
the widow s death, m Somasundaram Chbttiar „ 

\ AITHlLINGA U DA us a, fi L. W. 253; 4t) M. 54 ^ 

- S. I I, O. X. I, Kr. 4, 33 —Decision in appeal 
n hen extends to non-appealing parties and appellan t 
against whom appeal had abated. 

The decision of a Court of Appeal in favour of 
appellants extends to the parties who did not exer 
cise the right of appeal when the grounds of the 
decision are common to all of them. 

W hen an appeal which had abated as againstsome ' 
of the appellants by leason of their repre entatives 
not lmui.g been brought on the reco.d is allowed 
the decree of the 1 rial (Jourt must be set aside as 
regards the whole of the claim and not merely in 
respect of the interests of those appellants whose 
appeals have not abated when the grounds of appeal 

arc common to all the appellants. M Somasundaram 

Chf.ttiau V. Vaithilixga Mudaliar, 6 L. W 253- 40 
M ** 46 546 


Fs 11, 47—Decree based on compromise 
construction of—8uit lor possession of land al¬ 
ready decreed, whether competent - Decree-holder 

remedy of 2 

--- S. H—Res judicata, constructive—Suit 

decreed without decision of material issue-practice 
of keeping undecided material issue, propriety of. 

In a suit between the plaintiff and tho defendants 
the question of tho transferability of an occupancy 
holding, which was directly and substantially in 
issue, was not decided by tho < ourt, which decreed 
the plaintiffs suit hut left tho question open between 
the parties. In a subsequent suit between the same 
parlies in which the same question was in issuo: 

Held, that though the course adopted by the t'ourt 
was not proper, yet its decision in the provious suit 
could not operate as res judicata on the question of 
the transferability of the holding, c Priya Sankar 
r. Jitendra Nath Bhapt t ri jq 
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-- vS. 11—Res judicata—Ex parte decree— 

Decision on issue not necessary to be determined _ 

Co-defendants. 

Per Mullick, ./.-An e.r parte decree can operate as 
res judicata, but a decision on an issue which is not 
necessary to be determined cannot so operate. 

In order that a decision may operate as res 
judicata between any co-defendants, it is necessary 
that there should be a conflict distinctly and 
expressly raised between them and the decision r f 
that conflict as between them should be necessary 
for the disposal of (lie suit PAT Nand Lal Pal v. 
Naresii Chandra Deb, 2 P. L. W. 108. 468 

— S. 11 — Res judicata, question of , how de¬ 
termined—Decision on point not necessary for deci¬ 
sion of suit, whether res judicata. 

In order to determine the question of res 
judicata it is necessary to ascertain what matters 
were in dispute between the parties, and this 
should be done not merely by looking at the 
decree but also by examining the pleadings and the 
judgment. 

One J. R. with his sons owned several business 
concerns in Delhi, Calcutta and Cawnpore. On his 
death in 1903 a partition took place between his 
sons J. N. and S. R. and the business was divided 
half and half. Later on disputes arose between the 
descendants of J. N. and one 11. B., his great-grand¬ 
son, brought a suit for his share in the property. 
This su»t was instituted at Cawnpore on 7th August 
1909. Various pleas were raised by the defendants, 
the principal one being that the family was not 
joint, there having been a complete disruption since 
Sambat 1960—1903 A. D. when the partition between 
J. N. and S R took place. One B.D., son of./. X, was 
joined as a defendant to the suit and a written 
statement was tiled on his behalf on the 30th 
November 1909. As, however, he had not signed the 
verification, an adjournment was made and time 
given up to lltli December 1909 and the written 
statement was re-filed on the 6th December: hut B. 
D. had died on the 5th. The case proceeded on a 
question of jurisdiction -and eventually the plaint 
was returned to the plaintiff for presentation to the 
proper Court, as it was held that the Cawnpore 
Court had no jurisdiction to try the suit. It was 
also found that the Delhi concerns had no connection 
with Cawnpore and that B. D. and his descendants 
alone were concerned with the Cawnpore business. 
The plaint was consequently presented at Delhi. It 
was contended that the judgment in the former suit 
operated as a bar to this suit: 

Held, i 1) that the question whether the Cawnpore 
shop was or was not a part of the joint' property . 
was directly and substantially in issue in the Cawn¬ 
pore Court and was concluded by the decision of that 
Court; 

(2) that the mere fact that the question of juris¬ 
diction was also decided on other grounds as well 
did not prevent the decision in the former suit 
operating as res judicata. 

During the pendency of this suit the defendant 
B. L, a Son of J. K. by bis second wife, applied for 
and obtained Probate of the Will executed by B. D. 
on 26th November 1909 and in these proceedings 
it was held that B. D. had executed the Will ns°o 


free agent and not under undue influence and had 
a disposing mind. It was urged that the plaintiff 
being a minor, his guardian ad litem was guilty of 
gross negligence in not appealing against this doci- 
sion and ’that, therefore, it should not bo treated as 
res judicata so far as the minor was concerned: 

; Held , that the question as to the disposing mind 
and the due execution of the Will by B D. could not 
be re-agitated and must be regarded as having been 
finally settled. P Babu Lal v. Hari Bakhstt 

122 P. W. R. 1917 47P 

'— S. 11, 0 JX, R. 9 Suit for recovery ofpos - 
session on declaration that a decree and sale were 
fraudulent, maintainability of, after dismissal of 
previous suit for same declaration. 

A suit brought in the Munsif’s Court for a 
declaration that a rent-decree and an execution sale 
thereunder of a holding were fraudulent was dig- 
missed for default. Subsequently the plaintiff, beaig 
deprived of the holding under the execution sal(\ 
instituted another suit in the Court of the Subordinate 
Judge for recovery of possession of the holding on 
the same declaration as prayed for in the previous 
suit: 


Held, that the subsequent suit was not barred 
under Order IX, rule 9, as it was not based on the 
same cause of action as the earlier suit, nor was it 
barred as res judicata, as the previous suit was 
dismissed for default, and also as the Munsif, who 
dismissed that suit, was not competent to try the 
subsequent suit, instituted in the Court of the 
Subordinale Judge. C Giribala Dasi v. Xitya 
Lal Siniia 905 

-S. 11, Expl. V. 

Where a Court abstains from granting a relief on 
the ground that in its opinion no such relief is 
claimed, such abstention does not in a subsequent 
suit operate as res judicata under Explanation V 
sect.on II, Civil Procedure Code. 


Where in a suit for recovery of possession after 
dispossession of the plaintiff, his possession within 
limitation is questioned, it is for him to prove such 
possession. O Ratipal v. Bipin Chandra Chatterji 
4 O. L. J. 354 kii 


-161,91)4, 937 

-S. 20 —Ca use of action—Jurisdiction—Banker 

and depositor—Suit to recover deposit. 

The ordinary rule is that a debtor must 3 eek his 
creditor to pay him, and people do not generally make 
express stipulations on the subject .when making a 
deposit, because the question of suing for the deposit 
is far from their minds. 

In an ordinary case, especially a case against a 
Bank or some trader who holds himself out as a person 
to receive deposits, it does not necessarily follow that 
a re-paynment of the deposit is to be made at the 
place of business of the Bank. In the' majority of 
such cases the intention of the parties is that the 
money should be paid to the depositor wherever he 
happens to be when he demands re-payment. 
A Sri N a rain v. Jag an hath, 15 A. L. J. 653 * 890 

■ S. 20 (c )—Cause of action—Jurisdiction — 
Decree obtained by fraud, sntit to se iaside. 
Defendant fraudulently obtained a decree in the 
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Court of the Second Munsif of Sirajgang in Lower 
Bengal, and having got the decree transferred 
tor execution to Agra, put it into execution and 
caused the plaintiff to be arrested The latter 
thereupon brought a suit at Agra for a declaration 
that the decree obtained by tlie defendant was a 
nullity and for damages on account of loss of 
reputation and for physical and mental pain: 

Held, that the Agra Courts had jurisdiction to 
entertain the suit, inasmuch as a material portion 
of the plaintiff’s cause of action had accrued to 
him at Agra. A Khusiiali Ram v. Gokul Ciiaxd, 15 
A. L. J.638 352 

- S. 20 (c)— Place of suing—Suit to recover 

money due on Life Insurance Policy — Death, of 
insured, place of. 

A suit to recover money due on a Life Insurance 
Policy can be instituted in the place where the 
insured died; for death in such cases is part of the 
cause of action within the meaning of section *. 0 
of the Code of Civil Procedure. IYI Visiivendka 
Thirtiia v: National Insurance Co. Ltd. 392 

-S. 21 161 

-- S. 44- Transmission, of decree for execution to 

Native State, legality of — Jurisdiction — Practice— 
Ex parte order for transmission—Light of party 
aggrieved—Limitation Act (IX of 1908), Sch. /, Art. 
182. 


Section 44, Civil Procedure Code, does not sanction 
the transmission of a decree of a Court in British 
India to a Court of a Native State. 

Long practice cannot be relied on to justify such a 
transmission, for, where want of jurisdiction is 
established, long practice will not avail. 

An ex parte order for transmission as aforesaid is 
liable to be vacated at the instance of the party 
aggrieved within the time prescribed under Article 
182 of the Limitation Act. IYI Chidambaram Chetty 
v . Ramanathan C HETTY,' 32 M. L. J. 487: o L. W. 
646 41 

- S, 47 675 


— S. 47—Appeal—High Court, power of, to 
rectify technical error 89 

-Ss. 47, 11 — Suit for possession of land already 

decreed, whether competent — Decree-holder, remedy 

°f 

A suit for the recovery of possession of land 
already decreed is not maintainable; the only remedy 
of the decree holder being the execution of the 
decree. P Fakir a v. Pir Bakhsh, 34 P. W. It. 
1917; 55 P. L.R. 1917 2 

S. 63— Attachment of property by superior 
Court—Subsequent attachment and sale by inferior 
Court— Sale, whether invalid. 

A subsequent attachment and sale by an inferior 
Court of immoveable property already attached in 
execution of a decree of a superior Court is not 
necessarily illegal and made without jurisdiction. IVI 
A. Kv T. K. M. Narayanan Nambudripad v. Tawkkr 
J. Megaji Seit, (1917) M. W. N. COo; 33 M. L. J. 217, 
22 M. L. T. 119; 6 L. W. 404 612 

— . . S. 73, 0. XXJ, R. 62— Rateable distribution — 

Time for making application—Anticipatory attach¬ 
ment, validity of—Priority of attachment, effect of— 
Attaching creditors, relative rights of. 

Rule 52 of Order XXI, Civil Procedure Code, 


applies only where the property to be attached is 
in the custody of a public officer. It does not allow 
of an anticipatory attachment of money expected 
to reach ^ the hands of a public officer. Therefore, 
the attachment by a notice under this iule of a 
fund before it has reached the hands of a public 
officer is not valid even where during the continuance 
of the attachment the fund comes into the custody 

of that officer. 

^ Per Sanderson, C. An attachment under Order 
XX f, rule 52, Civil Procedure Code, of a fund merely 
prevents alienation of the fund subject to the 
further order of the Court and does not give title 
to the creditor who effects the attachment. 

Per J looker jec, ./.— To make sub-section (1) of 
Section 73, Civil Procedure Code, applicable it must 
be shown that the applications for execution were 
made before the receipt of assets. Where assets 
are realised by the sale of immoveable property 
tho point of time for consideration, before which 
applications for execution should be made, is tlie 
date of the sale of (be property. 


An attachment does not create any title in the 
attaching creditor; it creates no charge or lien 
upon the attached property. It is effected by a 
Coint for the benefit of the execution creditor by 
prevention of private alienations by the judgment- 
debtor of the attached property. Consequently where 
a fund in Court has been attached by several 
creditors of the judgment-debtor, none of the 
attaching creditors is entitled to preferential 
treatment by reason of the priority of his attach¬ 
ment, but the Court is bound to apply the rules of 
justice, equity and good conscience in tho deter¬ 
mination of the relative rights of the creditors who 
wish to proceed against the fuud in custodia legis 
for the satisfaction of their dues. If the fund is 
insufficient to meet in full the claims of the creditors, 
it should be rateably distributed amongst them, c 
Thakcrdas Moti Lae v. Joseph Jskendkr, 21 C W 
N. 887; 25 C. L. J. 595 cu 

- S .92 74 c 

- S. 100(1) (a), (b). 

Under section 100 (1) («), (M,Civil Procedure Code, 
the High Court is not entitled in second appeal to 
determine whether the evidence of the existence of 
an alleged usage is or is not credible, though it is 
competent to determine, whether the usage, proved 
by evidence to exist, does or does not possess tho 
force of law'. 

Though the question whether a given state of facts 
establishes a binding custom or usage is a question 
of law, the question whether such a state of facts lias 
been proved by evidence is a question of fact. C 
Kailas Chandra Dptta v Padma Kishore Roy 25 
C. L. J. 613; 21 C. W. N. 972 y 5 p 


■- S. 102- Appeal, second—Mesne profits, suit 

for,coupled Kith prayer for declaration—Suit, for 
of. 

S 

Plaintiffs brought a suit asking for a declaration 
of their title to, and continuation of possession of, 
a plot of land and also for a sum of Rs. 49-8-0 
by way of mesne profits; in tho alternative they 
claimed that if it ho adjudged by the Court that 
they had been dispossessed or were not in posses. 
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OXVIL PROCEDURE OODL-jyOS—contd. * 

. I 

siou, aitoi the institution of the suit, a, decree might 
he passed for khas possession. It appeared that 
the amount claimed as mesne profits was made up 
of the amount which was awarded against the plain¬ 
tiffs in a previous Small Cause Court suit l>y the 
defendants on the ground that the plaintiffs had 
deprived the defendants of the crops grown on the 
land in suit in the previous year: 

Held. (1) that a decree for mesne profits could he 
made in the suit inasmuch as there was an alterna¬ 
tive claim for possession; 

«2 that a second appeal lay against the decree of 
the lower Appellate Court disallowing mesne profits, 
inasmuch as the suit, being one for a declaration 
of title to land, was not cognizable by a Small 
Cause Court. C Sheikh Yakub v. Tazimudui 
Mullick, 26 C L, J. 105 842 


Uni 


-— S. 102— Appeal, second, right of Suit cog¬ 
nizable by Small ( ause Court — Declaration, prayer 
for, addition of, whether alters nature of suit 
The mere addition of a prayer fora relief by way 
of declaration does not alter the character of a suit 
which is of a nature cognizable by a Small Cause 
Court, so as to give a party a right of second appeal 

which is prohibited by the terms of section 102, Civil 
Procedure ’ ode. 

Where all the reliefs which the plaintiff claims in 
a suit can be obtained without asking for a declara¬ 
tion, the mere addition of a prayer fora declaration 
does not prevent the suit from being a suit cognizable 
by a Small (’ause Court. C Nogendra Nath . ov i 
Ashutosh Roy ^^7 

K. 02— Appeal, second, whe- 
ther lies Jrom appellate order reversing order of tint 
Court under 0. XXI , r. 92. 

Under the present Code of Civil Procedure no 
second appeal lies Iroin an appel'ato order reversing 
an order of the first Court setting aside an executin' 

sale under Order XXI, rule 92. C Rakhal Chandra 

v. Manaranjan Das 753 

"" 104 2), O. XXI, R. 92, order passed under 

—Upreal, second, whether lies 

An order passed under Order XXT, l-ule 92, Civil 
procedure Code, is not open to second appeal. O 
Tung Nath v. Kandhaiya Lal, 4 O. L. J. 372 121 

' 8 - 105 942 

Ss 107, Ifil, O. XLI, R. 23— Remand, power 
to order—Inherent jurisdiction of Court, when to be 
invoked—Rules of Code, whether govern sections. 

1 ho powers of an Appellate Court as regards 
remand are not limited to the specific case mentioned 
in Order XLI, rule 23, Civil Procedure' ode But 
a Gout t in the exercise of its inherent jurisdiction 
to do what is right and necessary, may order a 

vT U T a “r - 1U < f asos othor than thoso covered by Order 
XLI, if justice so requires it. • 

'Vliether justice does require n Court to invoke 
its inherent jurisdiction for the pu^po^e of ordering 
a remand must be determined bv that. Court with 
reference to the particular facts of the case and the 
rule of law that the Court cannot invoke its 

^diction where there i- a provision in 
the Code, whether by way of remand or otherwise 
which, if applied, will meet the justice of the case. 


CIVI1. PROCEDURE CODE—1908—could. 

I’er IFpodrofe J.-The body of tho Code creates 
]uri: diction while the rules indicate the mode in 
which it is to be exercised. The body of the Code 
must, therefore, be read in conjunction with the 
ruics, either as existing at the date of publication 
of the Oode or as altered or added to subsequently 
I herofore, the power ofremand under section 107 is 
limited to the case described in Order XLI rule 

Per Mookerjee J .-Order XLI, mlo 23, ’cannot be 
legarded as a limitation on the power of remand 
recognised in section 107 in the sense that the 
power to remand can bo exercised only in tho 
contingency mentioned in Order XLI rule 23 

Nothing in section 07, Civil Procedure Code 
restricts in any manner the application of thJ 
principJc of inherent power recognised by section 151. 

. 1 , cxeycisc °f inherent power can only be 
invoked where the Court is satisfied that the specific 

provisions of the Code are not sufficient to meet the 
necessities of the case 

P-r T-'u.non, J — Where there has been iu the first 
.curt a air and honestly conducted trial, a case 
should under section 107, Civil Procedure Code be 
remanded, in other words, a de novo trial should 
be directed only where Order XLI, rule 23, is applic¬ 
able that is to say, where the Trial Court has 
disposed of the suit upon a preliminary point But 
in exceptional cases where it may be said that in 
effect there has been no proper trial at the first 
Court, it is open to tho Appellate Court in the 
exercise of its inherent jurisdiction, for which section 
15 ot the tvode now makes express provision, to 
direct a remand or a re-trial. C Abdul Karim Abu 
Aiimed Kiiax v. Allahabad Bank, Ltd 2* C W V 
877; 26 C. L. J. 49; 44 C 929 ’ 59 g 

———S. 110 -Docmon incidental to final conclusion 

vy here a decree of the Chief Court affirms the 
decision o t. e Court below and the decision of both 
Courts is based on facts held to be established, no 
certificate for leave to appeal to His Majesty in 
Council can be granted, even though the decision inci- 
dentally involves a decision on the question of the 
interpretation to be put on certain documents, as 
this cannot be regarded as a “substantial” point of 
law directly involved” in the case, p Biugwant 
biXGH v . Nahinjax Singh, 1^9 P. W. R. 1917 

. n AssumpLou of jurisdiction by subordi- 

na e Court-Rcvision-U.gh Court, inference by. 
Where a subordinate Tribunal has usurped juris- 

diction it is n cunbent udou the High Court to 

KamProsaij Prama niki 7 . Sricharax 
Maxdal, 21 C. W. N. 1109 276 


• in.n *'U 6 ~Z Hi ? k Courts Acf > m[ (24^*25 Viet 
t. 104), s. 15- R-i'ision. 

Pe f r . Cur J am — Where an order grautingor refusing 
S c, ‘" n [ or Prosecution under section 95 or sectiou 
470, Lrimn,al Procedure C< de, made bva Civil Court 
is sought to be set aside by an application to the 
ig < 011 rt, the High Court con exercise the powers 
vested in it by section H5 of the Civil Procedure 
Code or section 15 of the High Cou~t« Act, and 
tne criminal Bench as such has no jurisdiction to 
uea! with the matter on revision. 
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CIVIL PROCEDURE CODE, 1908—could. 

Per Chaudhuri, J .—The re visional powers of the 
High Court under section 115, Civil Procedure Code, 
or its, power of superintendence under clause 15 of 
the High Courts Act have not been cut down by 
section 195, Criminal Procedure Code. C Budhu 
Lall v. Chotu Gope, 21 C. W. N. 654; 25 C. L. J. 40'; 
18 Cr. L. J. 793 313 

■ S. Mb—High Court's interference with deci¬ 

sion erroneous in law. 

A Subordinate Court decreed the suit of a consignee 
against a Steam Navigation Company for damages 
on account of short delivery, erroneously holding 
that a notice of claim given to the sub agent of 
the Qompany was a good notice in the circumstances 
of the case: 

Held, that the decision being merely erroneous 
in law, it did not warrant the High Court’s inter¬ 
ference under section 115. Civil Procedure Code. C 
River Steam Navigation Company, Ltd. v. Hazari- 

MA L >1ULTAN MA L 910 

■■■ -' " 'S8. 115,105 — Interlocutory order in appealable 

case — Revision, whether lies—High Court , power <j 
interference of. 

The Chief Court has no power to interfere in 
revision under section 115 of the Civil Procedure 
Code with an interlocutory order passed by a lower 
Court in an appealable case; but under section 105 of 
the Code, the order can be made a ground of objection 
in the subsequent appeal against the decree. 

Case-law on the subject reviewed. LB Ma Kyi 
v. Maung Pan U 9 42 

-*-S .115, O. XXIII, R. t—Order allowing 

withdrawal of suit in Appellate Court, legality of— 
Revision—High Court, power of interference of. 

A suit in which a number of issues were raised 
and tried by the Munsif at considerable length 
was dismissed on the ground that the plaintiff had 
no title and that his claim was barred by limita¬ 
tion. On appeal, on an application made by the 
plaintiff-appellant for withdrawing the suit and 
the appeal with liberty to bring a fresh suit on 
the same cause of action, statiDg therein that 
“through the mistake of the writer who drew the 
plaint some important items were left out”, the 
Appellate Court permitted the plaintiff to with¬ 
draw the suit and the appeal with liberty to bring 

a fresh suit: , . . . 

Held , that there were no formal defects or sufficient 

cause within Order XXIII, rule 1, Code of Civil 

Procedure, for allowing the plaintiff to withdraw 

both his appeal and the original suit and that, 

therefore, the order could be set aside _ by the 

High Court in revision under section llo, Civil 

Procedure Code. . 

The case was remanded to the Appellate Corn t 

to be taken up for re-hearing from the point at 

which it stood when the order allowing withdrawal 

of the suit was made. C Shanu Sheikh r. Diuni 

Sarkar 

_— S, 115 -Revision—District Judge ordering 

payment of allowance to guardian of person of minor. 
A District Judge made an order directing the 
guardian of the property of a minor to pay to Uic 
guardian of his person a certain allowance, on con i- 
tion of the latter removing with the infant to a 
• certain house that had been provided. for the rest- 


CIVIL PROCEDURE CODE, 190S—contd. 

f 

dencc of the minor. This condition was, however, 
superseded by some other orders but a subsequent 
application for the allowance was refused by the 
District Judge ou the ground that the guardian of 
the minor’s person had not complied with the 
condition: 

Held, ( Fletcher, J., hesitating), that the order of 
the Distinct Judge refusing the application should 
be set aside by the High Court in revision under 
section 115, Civil Procedure Code. C Sarpat Singh 
v. Bcdh Singh Dudiierea 240 


— S. lib—Revision—Error 


in law, whether 


•ground for interfere nee. 

In order to justify interference under section 115 
of the Civil Procedure Code on the ground of an 
erroneous view of the law taken by the lower 
Appellate Court, the error must involve, either a want 
or refusal of jurisdiction, or some illegality or material 
irregularity of procedure. N Gaxesh Prasad i\ Rewa 
Rai, 13 N. L. R 1TG 883 

--Si. 115— Revocation ot sanction . by District 

Judge in appeal — Revision—High Court, power oj 
interference of. 

The High Court can interfere under its re visional 
jurisdiction, conferred by section 115 of the Code of 
Civil Procedure, with au appellate order of a District 
Judge passed under section 195 (6) of the Criminal 
Procedure Code. PAT Rang Bahadur Singh v. 
Siieonandan Singh, 18 Cu. L. J. 873 985 

_ — S. 115, O. XXIII, R. 1 — Withdrawal of suit 

long after institution, permission for—Insufficiency 
of evidence—J unsdict ion — Material irreg ula ri t y — 
High Court—Revision, powers of. 

An order permitting a suit in proper form to be 
withdrawn under Order XXIII, rule 1, Civil Procedure 
Code, long after its institution on the ground of 
insufficiency of evidence is illegal and irregular, 
though passed with jurisdiction. 

The High Court can interfere with such an order 
in revision under section llo, Civil Procedure. Code. 

IY1 Chinta Rangayya v. Ciiinta Butchamma, 6 L. \V. 
1, (1917) M. W. N. 719 281 

_„ s. 132, subs. I—Purdanashin lady, appear. 

ing in Court to institute criminal complaint, whether 
loses exemption from personal appearance in Civil 

^'pardamshin lady, who according to the customs 
and manners of the country ought not to be com¬ 
pelled to appear in public, does not cease to be 
pYomnt from personal appearance in Court under 
sub-section (D of section 132, Civil Procedure Code, 
in consequence of her appearing on a previous 
occasion in a Criminal Court for the purpose ol 
instituting a complaint C RalaKp.si.wab. Dab. v 

Janananua Bankkjkk, 26 C. L. J. 3l9 610 

S 144 

_, g' 144 -Court, inherent power of, tv make 

restitution for wrong done by its erroneous order. 

\ Court has an inherent power to make restitution 
and a party who is entitled to it should not bo 

referred to a regular suit. , . . 

T v trot a decree tor possession ot a certain 
property by partition in 1903. The Chief Court, by 


A V. 
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[1917 


iftdeero,. of the 17tli February 1906, made the 
decree conditional on payment of Bs. 156-13-0. Prior 
’‘that J. A. hail obtained possession in execution 
proceedings. On the 14th February 1907 the 
executing Court held that the decree had become 
void owing to the non-payment of the sum and 
ordered restoration of possession to the judgment- 
debtor together with mesne profits for the period 
during which the decree-holder had been in posses- 
s.on An appeal to the Chief Court was dismissed 
on the 19th July 1907, but on the 10th January 1908 
an application for review was accepted, and it was 
ordered that the decree had not become void and 
that possession should be restored to the decree- 
holder. The latter -was again put in possession 
and applied tor mesne profits for the period during 
which he had been wrongfully kept out of possession”: 

tl,a . t though the case did not strictly come 
within section 144 of the Civil Procedure Code yet 
it was eminently a ease where the Court should make 
restitution for the wrong done to the decree-holder 
by reason of its erroneous orders. P Jagan \ath 
r. P atteh CUAM), 61 P. K. 1917; 98 P. VV. It. ^917 

“ N 151 598 

. _ 151 — JransJeroJ Property Act IV d/1882) 

90, decree under—Amendment of decree not in 
accordance with judgment—Inherent potter of Court 
Jfon the face of it a decree made under section 90 of 
the Iransfer of Property Act is not in accordance 

with the previous judgment, then the Court will be 

justitud under the inherent powers given to it hv 

section 151 of the Civil Procedure Code in making the 

decree in accordance with the judgment PAT 

Rameshwar Singh r . Jot.ndra Chandra Sinha 2 p 
L. W. t05 ’ 20 - 

, , ® P- 9— Execution—Orders 

whether fall within 0. IX, R. 9— Dismissal for defZlt 
of petition of objection to sale in execution—Remedies 
open to petitioner—Review, inherent power of Court 

A fresh application for execution is competent 
where a prev.ous application is dismissed for defauU 

as Order IX, rule 9, Civil Procedure Code, does not’ 
apply in such a case. oc 

Ex parte orders or decrees and orders of dismissal 
for default, made in the course of execution proceed- 
mgs, he outside the scope of the remedies provided 
by Order IX, Civil Procedure Code. But where in 
relation to such proceedings no special remedy is 
provided by the Code, the Courts have, under the 
general law, aided perhaps by section 15], Civil Pi 0 
cedure Code, an inherent power to review ex parte 
orders and orders for dismissal for default P 
Where on an application for execution of a decree 
the sale of an occupancy holding, the judgment 

the 1° r .r fened Un ob j ection 011 the ground that 
the holding was not transferable, but for his n„„ 

appearance on the day fixed for its hearing the 

peDtion ot objection was dismissed for default- 0 ’ “ 

Held, U that until it was set aside, the order nf 

dismissal for default must be held to be bind in f 

upon the judgment-debtor, at any rate for th B 

purpose Of the application for execution 

c t-rence to which the objection was preferred and 
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the judgment-debtor was not entitled to ignore it 
and file a fresh petition of objection; 

(2, that the order of dismissal could not be set 
asnie on an application purporting to be made under 
)rder IX, rule 9, Code of Civil Procedure, as Order IX 
rule 9, was inapplicable, but that the Court had 
inherent power on a proper application made by 
the judgment-debtor to review the order and enquire 
whether the judgment-debtor had or had not a 
reasonable cause for non-appearance on the date 
appointed for the hearing of his petition of objection. 

Under the circumstances of the case the judgment- 
debtors application under Order IX, rule 9, was 
directed by the High Court to be treated as an 
application for review by the lower Court in the 
exercise of its inherent power to review the order of 
dismissal for default. C Bharat Chandra Nath r. 

^ a *in Sarkar, 21 C. VV. X. 769 586 

-- O. I, Ha. 1, 3. 

Order I, rule 3, is not limited to joinder of parties 
hut also applies to joinder of causes of action. 

The determination of the question whether or not 
the suit as framed is open to objection on the ground 
of misjoinder of parties and causes of action depends 
upon the allegations made in the plaint. C Kamendra 
*ath Ray i*. Brojexura Nath Das, 21 C. VV. N. 794 

944 

-0. T, R. 8 745 

-- 0. I, ft. 9, O. II, R. o, 0. VI ,R 17 - Suit 

against cxecutois as such and personally, whether 
maintainable Aon -joinder or misjoinder 0 } parties 
dismissal of suit for—Amendment of plaint. ’ 

.4 ®?i fc f for recovery of an*estate, on declaration of 
plaintiff s title thereto as a shebait or in the alterna¬ 
tive (if the property is found not to be debutter, as 
owner by right of inheritance to his deceased adop¬ 
tive lather, against the defendants in their personal 
capacity, was dismissed on the ground that as the 
defendants were in possession in their capacitv as 
executors under the Will of a testator, they could 
not be sued m their personal capacity: 

Held, (1 ) that inasmuch as tbe testator obtained 

possession of the estate and held it until his death 

and under his Will it vested on his death, in his 

executors, and inasmuch as the plaintiff averred 

that the executorship of the defendants ceased after 

his adoption, the Trial Court ought to have allowed 

tlie plaintiff an opportunity to amend the plaint 

by suing the defendants both as executors and in 

their personal capacity, instead of dismissing the 

suit on the ground of misjoinder or non-joinder of 
parties; , 

(2) that as the alternative claims of the plaintiff 
arose out of the same transaction, the plaintiff 
could maintain the suit as a shebait or in the alterna¬ 
te in his own right as owner. C Kripendranath 
* oy ” Birendranath Roy, 21 C. W. N. 939 615 

°. 1, R. 10 705 

O. I, R. 10, read with s 107- 
H. brought a suit for rent against a tenant 
claiming to be the sole landlord. J. also brought a 
suit against the same tenant in respect of the same 
land for the entire rent. H. was a party defendant 
to the suit of J. Both suits were tried together as 
analogous and it was found by the Trial Court that 
Ji. was entitled to a te»-nnnas share and J. was 
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entitled to the remaining six annas share of the rent. 
No appeal was preferred in the suit ofBut H. pre¬ 
ferred an appeal against the decree in his suit and 
on appeal the Appellate Court held that H. alone had 
a right to the entire rent and J. had no right to any 
portion of the rent. On second appeal by the 
tenant: 

Held, that the decree in J.'s suit did not operate as 
res judicata upon the question of H.'s right to the rent 
but that under the provisions of Order 1, rule 10. read 
with section 107, Civil Procedure Code, J who though 
not a party in form to the suit brought by H in 
substance contested the suit, should be made a party 
to the appeal in H.'s suit and the appeal be heard and 
determined in his presence. C Jafar Am r. Hah 
Gobinda Sahma 65 

- 0 I, It. 10 —Major wrongly described as mince 

—Suit by next friend — Amendment of plaint — 
Procedure. 

Order I, rule 10, of the Civil Procedure Code is 
wide enough to cover a case where a major is 
wrongly assumed to be a minor and a suit is brought 
on his behalf by his next friend. The proper pro¬ 
cedure to adopt in a case of this nature is to 
return the plaint so that it may be presented after 
making the necessary amendments. 1VI Shan mug a 
Chetty v. Narayana Aiyar, 40 M. 743 5 1 0 

■ ■ — 0.1, R. \3—Non-joinder of parties—Objection, 
when to be taken—Enforcement of joint right to 
mortgage debt by father—Adult eons jointly interested 
not made parties to suit—Objection as to non-joinder 
taken after settlement, of issues. 

Under Order I, rule 13, of the Civil Procedure Code, 
an objection as to non-joinder of parti-s should be 
taken before the settlement of issues. That rule 
applies even in cases where the plaintiff claims a 
joint right along with others but does not make the 
utter parties to such suit. 

A debt was due on a mortgage to a joint family 
consisting of a father and son. There was a parti¬ 
tion among the members of the family and the 
mortgage debt was not included in the partition, as 
it was then considered as barred by limitation. 
Subsequently after the new Limitation Act came 
into force the father alone brought a suit on the 
mortgage. After the settlement of issues objection 
was taken by the defendants that the sons were 
necessary parties to the suit, and that the suit 
was, therefore, bad for non*joinder: 

Held , that the objection was taken too late. M 
Kasiyana Koundan v. Tuima Naicken 527 

O. II, R 2 233 

-O II, R. 2. 

Where the causes of action for a prior and subse- 
quent suit in respect of the same property are 
different, the provisions of Order II, rule 2, Civil 
Procedure Code, do not stand in the way of the 
entertainment of the subsequent suit. O Ratipal v. 
Bipin Chandra Chatterji, 4 O. L. J. 354 80 

_O. II, R. 2—Mortgage—Mortgagor in posses- 

sion as tenant—Rent, default in payment of—Suit 
for arrears—Subsequent suit for arrears and princi- 
pal debt, maintainability of. 

A mortgage-deed of May 1897 provided that «•' 
paortgagors would retain possession of the niort- 
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gaged property as tenants by executing a separate 
deed of lease and would pay rout monthly, six 
monthly or annually. On failure to pay rent the 
mortgagee was at liberty to recover the principal 
sum secured and the rent, or to recover the rent and 
eject the mortgagors. The rent was not duly paid, 
and in 1902 and in 1904 the mortgagee sued and 
obtained decrees for sums of rent then due. On 
default being again made in the payment of rent, the 
mortgagee sued the mortgagors for the principal 
mortgage-debt ami arrears of rent: 

Held , that the causes of action in this and the 
previous suits were not the same, inasmuch as in the 
absence of evidence to the contrary tlx* previous 
suits must be taken to have been based on the lease 
alone. P Bi’PllA Shah v. Sl ; LEMAN, 71 P. W. R. 
1917 576 

-O II, K. 2, O. XX111, R. 1- Withdrawal of 

suit, whether operates as bar to subsequent suit — 
Permission to withdraw, effect of. 

Where plaintiffs first sued for their shares in the 
moveable property of a deceased collateral aud then 
sued separately for their shares in his iinmoveablo 
property and the Court allowed them to withdraw 
their suits for their shares in the moveable property 
with permission to bring fresh suits under rule 1, 
Order XXIII of the Civil Procedure Code: 

Held, that the suits for the immoveable property 
were not barred by rule 2, Order II, of the Civil 
Procedure Code, inasmuch as the effect of the per¬ 
mission given under rule 1, Order XXII I, of the Code 
was to leave matters in the position in which they 
would have stood if no such suits had been instituted. 
P Ghulam Muhammad Khan v Ni k Khan, 65 P. R. 
1917; 105 P. W. R 1917 897 

-O. II, R 5 —'Estate,' meaning of. 

The word “estate” in Order II, rule 5, means not 
only the “estate” rightly and properly held by execu¬ 
tors, but also the “estate” in its physical sense, so 
that a claim against the executor as such can bo 
joined with a claim agiinst him personally, when 
both the claims arise in reference to the same estate. 

C NR! PENDRANATH UOY V. BlUENDRANATH ROY, 21 C. 

W. S. 939 615 

_(). Ill, It. 1, O. IX, R. 12— Power of Court to 

direct party to appear in person—Failure to appear, 
effect of Ex parte proceedings. 

Under Order III, rule I of the Code of Civil Pro¬ 
cedure a Court has power to direct a party to appear 
in person, and on his failure so to appear ho may bo 
declared ex pirte under Order IX, rule 12, of the Code 
though his Vakil may bo present in Court. M 
Vaiguntathammal r. Vai.liam.mai Ammal, 6 L. W. 

337; 11917) M. VV. N. 743 719 

_- o. HI, R 4 — Pleader acting on vakalatnama 

not containing his name—Execution petition presented 
by such Pleader, validity of—Amendment of vaka- 
latnama. 

On the last day of the period of limitation an appli¬ 
cation for execution of a decree was filed by a Pleader 
on the Mut’ioritv of a vakalatnama executed by tho 
decree-holder and accepted by the Pleader, though 

the latter’s name did not appear in tho body of tho 
vakalatnama Notice having been issued upon the 
judgment-debtors, they appeared and obtained time 
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to file objections, and eventually they objected to the 

execution on the ground that the Pleader who filed 

the application having no authority to act, the appli¬ 
cation for execution was invalid: 

Held, that in the absence of any evidence that the 
Pleader was not in fact engaged by the decree-holder 
**id of objection by the judgment-debtors that the 
PI-adrr had never in fact been authorised to make 
i lie application, it should be presumed that the 
decree-holder engaged the Pleader to make the 
application, so that the omission of his name from 
the body of the rakalatnama was merely a elerical 
error, which might be rectified by the decree-holder 
being allowed to amend the rakalatnama bv inser¬ 
tion of the Pleader’s name along with the Pleaders 
therein named. C Muhfoozul II uq v. Mazhokul 

Hc Q 685 

. ■ O* ft* 4 (2)— Pleader, appointment of 
termination of. 

Under Order III, rule 4 (2 , Civil Procedure Code, 
after a Pleader has once been appointed by a party 
his employment cannot be determined except ^1 ) by 
a writing signed by the client or the Pleader and 
filed in Court with the leave of the Court, or 2 by 
the termination of the proceedings in the suit. 
This rule should be strictly observed. PAT In the 
matter of two Pleaders, 1 P. J_. W. 483: 2 P. L J 
259; (1917) Pat. 217; la Cr. L. J. 808 <528 

-- 0. V, R. 17. 

On the refusal of a defendant to accept summons, 
attempted to he served upon him at a place where 
he does not ordioaril 7 reside, the summons must be 
served in the house in which he ordinarily lives. 
C Braja Nath Pal v. Surendra Krishna Roy i 81 
^ ft- 16— Pleadings, amendment of— 

Court, power of, to order amendment, scope of _ 

Alternative claim* on ground of ownership and 
prescriptive right, maintainability of—Reliefs 
alternative. ’ 

Order VI, rule 1G, of the Civil Procedure Code 
authorises a Court at any stage of the proceedings to 
direct that any matter in any pleading which may 
tend to prejudice, embarrass or delay the fair trial of 
the suit be amended or struck out. But the Court 
is not to dictate to the parties how they should frame 
their cases. 

All it has to see is that the parties do not offend 
against the rules of pleading, which have been laid 
down by the law, and introduce what is unnecessarv 
or tends to prejudice, embarrass, or delay the fair 
trial of the suit. The object of permittingalternative 
reliefs to be claimed in one litigation is to obviate 
the necessity of another litigation to dispose of the 
same controversy or the subject-matter of the same 
relief, though the ground upon which the relief is 
claimed may be different. 

Where a plaintiff prayed for a declaration that he 
was entitled to irrigate his land from a certain tank- 
basing his claim on his alleged joint ownership of the 
tank and also on a right of easement enjoyed by him 
through his tenants for a period of more than 20 
years, and the lower Court threw out the suit on the 
ground that the pleas set forth were inconsistent: 

Held , that the suit did not offend against the rules 
ot pleading and that alternative claims on the ground 
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of ownership and prescriptive right were enter- 
taiuable. O Muhammad Abul Hasan Khan v. 

Muhammad Ali Muhammad Khan, ,20 O. c. 192 • 4 
0 . Li* J. 499 hA j 

- nZl’n 1 ! 605,615 

O. \ X, R. 17— Pleadings, amendment of— 
Alternative claim made for first time in appeal 

whether permissible. * 

Kittima and apiiittha arc two distinct forms of 
adoption to which totally different considerations 
apply. Therefore, where a claim is based on kittima 
adoption, it cannot be amended in appeal by advanc¬ 
ing an alternative claim based on apatittha, inasmuch 
as the effect of the amendment would be to change 
the suit into one of a substantially different 

character. L B Maung Tha So v. Mating Lu Pe 749 


0. VII, R. 10. 


The provision contained in Order Vll, rule 10 of 
the Civil Procedure Code applies only to the paper 
on which a suit is instituted and not to an applica¬ 
tion made in the course of a suit. PAT Mohammad 
Abdul Ghafoor v. Mahtab, 2 P. L J 39i ^ A 

1 ft 19—Proper Court, presentation 

to, return of plaint for-Civil Court, jurisdiction 

ot * 125 


~ V* 1 . ft- 10 - Provincial Small Causes 

Courts Act (IX of J887), «. 25 -Jurisdiction of Small 
Cause Court Judge to dismiss suit on merits after 
holding it to be non-cognizable. 

A Judge of a Small Cause Court cannot proceed 
to try and dismiss a suit on the merits, which he on 
the objection of the defendant, holds not to be 
cognizable by a Small Cause Court, for under Order 
Vll, rule Civil Procedure Code, it is incumbent 
upon mm to return the plaint at any stage of the 
suit tor presentation to the proper Court.j 

iiA suit which was in essence a suit for rescission 
ol a contract and consequential relief was brought 
in a Small Cause Court, The defendant objected 
to the jurisdiction' of the Court and also objected to 
the claim on the merits. The Judge found that 
the suit was not cognizable by the Court but never- 
theless proceeded to try the case on the merits 
and ultimately dismissed it. 

On the application of the plaintiff for' setting asid 
the judgment the High Court set it aside and 
directed the plaint to b» returned to the plaintiff in 
order that he might present it to the proper Court for 
trial of his claim. C Padu Mohammad v . Chutra 

«A1 Alii . 

-o. Vll, R. 11 (6) 7 o7 

— — O. Vll, R. 1. (b,. 

V\ here a consequential relief is sought in addition 
to a declaratory decree, the plaintiff is bound to fir 
upon the consequential relief a reasonable value. If 
he puts upon the consequential relief a ridiculous 
value, then the Court must step in and fix a reason¬ 
able value for him. PAT Shama. Pershad JSahi v . 
bHEOPARSAN SlNGH, 2 P. L. VV.,17^ “ y 5 

58o, ,905, .918. 


k 0. IX, R. 9 


.0. IX, R. 12 
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0. IX, R. 13 —Summons, sorvico of, place of 
—Mortgage suit 181 

— 0. XX, R. 12— Possession, decree for , in 
favour of co-plaintiff—Reversal of decree—Mesne 
profits, suit for—Liability of plaintiff who was not 
decree-holder. 

A Hindu died leaving two widows A and B A 
made a waqf of half the property in favour of a 
certain temple. Subsequent to A'* death, B 
adopted one J, alleging that she had permission from 
her husbaud to do so. B and ,J. then sued for pos¬ 
session of the waqf property questioning the validity 
of the waqf. The suit was contested by the mutawalli 
N', who was in possession. The Subordinate Judge 
decreed the claim of A. for possession of the waqf 
property, but held that the adoption of .7. was not 
proved. K. appealed and the case was referred to 
arbitration and the arbitrator gave an award. The 
decree which followed the award was that J. was the 
adopted son of A and that the waqf was a valid waqf. 
N. the mutawalli on obtaining possession of the waqf 
property sued both A. and J. for the recovery of 
mesne piofits for the period of dispossession: 

Held, that J. could not be made liable for the 
period prior to the date of the decree on the award 
inasmuch as he was not a decree-holder prior to 
that date, but that as the decree on the award made 
him a joint decree-holder with A his liability began 
from that date. A Nakd Ram v. Jiwa Ram 23 

— 0. XX, R. 12 1 27, 0. VII, R. 10— Mesne 
profits—Decree -Application for enquiry into mesne 
profits - Jurisdiction-Order directing application to 
be returned for presentation to proper Court - Appeal, 
whether lies. 

Where the question of a Court’s jurisdiction is 
concerned, it is the plaint alone which should be con¬ 
sidered. 

The enquiry as to mesno protits is a part of the 
proceedings in the suit consequent upon a prelimi¬ 
nary decree and is terminated by a final decree 
after the inesne profits are ascertained. The Court 
which passes a decree for mesne protits has jurisdic¬ 
tion to enquire into the amount of the mesne 
profits although the amount claimed in the 
application for enquiry, or that found by the enquiry 
may exceed the pecuniary limits of the jurisdiction 
of the Trying Court which had jurisdiction to try 
the suit as originally laid. 

An application for the ascertainment of mesne 
profits is an application for an order in the suit and 
is not an application for execution of a decree, 
and an order returning such an application for pre¬ 
sentation to the proper Court is not an order return¬ 
ing a plaint and is not appealable. PAT Mohammad 
Abdul Ghafoor v. Mahtab, 2 P. i. J. 394 231 

--0. XXI, R. 34 " 

_0. XXI, R. 3(5,0. XLI, R. 5 -Execution, stay 

of, by Appellate Court— Ad interim order, date of 
operation of 3 • bsequent proceedings - Jurisdiction 
Fan are to comply witn provisions of (). XXI, r. 3 >, 
effect of—Practice. 

An ad interim order issued by an Appellate Court 
for stay of execution of a decree under appeal takes 
effect from the time it is pronounced, and not from the 
time it is officially communicated to the lower Court; 
and the proceedings subsequent to and contrary to 


such order are liable to be set asidcas having been taken 
without jurisdiction. So where possession of immove¬ 
able property is delivered after pronouncement of the 
order, the property should l.e returned to the appel¬ 
lant on his giving the necessary security for restoring 
it to the d r-o-holucr in the event of the latter 
succeeding i ip,«eul 

Where tn pr>. . »D e of rule 30 of Order 
XXI, Civil Crojeuure oje, nave not been complied 
with and the property is 1 . possession of the tenants, 
the possession is nor loyally rrmsferred 

The practice of i K- on it is not to stay execu¬ 

tion for mere eo 0 i . p K ah ax Chaxd v. Jawandi 
53 P. W. R. 1917 752 

-XXI, K 4J, applicability of gp 

-0. XXI, K. oc 5 I 5 

■ 0. XXT, It 58 (!), Proviso , applicability of, 
where Court has no jurisdiction to attach. 

The proviso to rule 5* , 17 , Order XXI, Civil Pro¬ 
cedure Code, applies even to those cases where the 
Court without jurisdh-ri , n becomes possessed, of the 
property attach* u m < *cu ion by the usurpation of 
authority CoiinE. int. Aaih GoswhMv v. Rajani 
Kama Das 445 


-U. XXI, R 63—Order negativing claim, effect 

of. 

An order on a claim petition is conclusive as 
against a party against whom it is passed under 
Order XX, rule 63, of the Civil Procedure Code, unless 
it is set aside in a suit instituted within the time 
limited by law. 

Certain properties were attached in execution of a 
decree. Defendant put in u claim petition and his 
claim was disallowed and his title to the property 
attached negatived. That order he never sought to 
set aside, in a subsequent suit by the plaintiff to 
eject the defendant on the basis of a subsequent 
trespass by the latter: 

held, that me order on the claim petition was 
conclusive undei Order XXI, rule 63, of the Code of 
Civil Procedure, so far as the defendant was con¬ 
cerned and that the latter could not take advantage 
of the suit filed by tin* plaintiff to re-agitate the 
question of his title. The fact that both the plaint 
and the written statement in the subsequent Miit 
were within one year from the date of the order did 
not affect the question. 1Y1 I'kela Varakayva ?. 
Ka xu muk 1 Vknkata Kkisii xamkaju, 6 L. W. 281- 22 
M. L T. <32; (19 1 77 M. W. N. 721 554 

- O. XXI, R. 69 —Execution -Sale postponed 

sine die —Fresh proclamation,necessity of - Irregular - 
i 1 y— S u bsf-i 1.1 in I i n j u ry. 

Where in xecution proceedings the Court adjourns 
the sule sin- nie and thereafter no fresh suie pro¬ 
clamation fixing a nen and definite date for holding 
the sale is issued, it is a material irregularity within 
the meaning of Order XXI, rule 69, in publishing 
and conducting the sale and the sale is liable to bo set 
aside if substantial injury resulting from the 
material irregularity is proved. PAT Kirpal Singh 
r. KkdaRxatii nosh eg 

-O. XXI, it 90 33 

-- O XI, K. 9 -,s. 104 (2),order passed under 

—Appeal, second, whether lies 121 

-0. XXI, K. 92 753 
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-0. XXI, Rr. 92, 9 ?—Execution - Sale—Judg¬ 
ment-debtor having no saleable interest— Purchaser, 
suit by, for refund of purchase-money, maintainability 

°f- . . 

A purchaser in execution of a decree can by a 
regular suit obtain a refund of the purchase-money 
paid by him on the ground that the judgme:.t-debtor 
had no saleable interest in the property at the time 
it was put up to sale. The remedy of such a pur¬ 
chaser is not limited to making an application for 
the purpose under the terms of the Civil Procedure 

Code. 

The suit is maintainable even though the plaintiff 
does not ask to set aside the auction-sale. C 
Prasanna Kumar Bhattacharjee v. Ibrahim Mirza 

924 

_0. XXI, R. 100 640 

-- O. XXI, Rr. 100, 101, 103 - Order under r. 

100 — Appeal, whether lies. 

Under rule 103 of Order XXI of the Civil Pro¬ 
cedure Code no appeal lies from an order passed 
under rule 101 of that Order. P Gulabi Bibi v. 
Aslam Khan, 57 P. R 1917; 101 P. L. It. 1917; 91 
1 >. W. R. 1917 891 


yp- 


(). XXII, R. 4- Appeal— Death of sole 

spondent— Heirs, some , brought on record, effect of — 
Abatement of appeal. 

A suit for recovery of rent having been decreed, 
the defendants-tenants appealed During the pen¬ 
dency of the appeal the respondent died and only 
some of his heirs were substituted, and others, who 
were minors, were given up with the result that 
the appeal as against them was dismissed: 

Held, that the appeal, as against the substituted 
heirs could not proceed, as on the death of the 
sole plaintiff-respondent, his rights as landlord de¬ 
volved on his heirs as a whole, so that the decree 
which was passed in favour of the plaintiff could 
not be split up by allowing it to stand in favour of 
some of the heirs and setting it aside as against 
the others C Am Mea v Nana Gazi 430 

O. XXII, R 11 7 30 

(). XXIII, R 1 281, 897, 934 

O. XXXIV, R. 1 730 


__ o. XXXIV, Rr. 2, 4 -Two suits for sale on 

*• same mortgage, whether permissible. 

Per Piygott, J .—The object of rules 2 and 4 of 
Order XXXIV of the Code of Civil Procedure is 
that in any suit for sale on a mortgage, an account 
should be taken once and for all, of the amount 
due, for principal and interest on the mortgage. 
Two successive suits for sale on one and the same 
mortgage should be an impossibility. A Muhammad 
/akariva r. Muhammad Hafiz, 15 A L. J. f 57; S9 A. 
5C6 233 

-o. XXXIV. R. 3 268 

h -O. XXXIV, R. 5 te), application under— 

Limitation, commencement of — Mortgage—Derree tor 
sa le—Application for decree absolute—Appeal, effect 

'' r f- 

' Under the provisions of Order XXXIV, rule 5, 
Civil Procedure Code, the right to make an applica¬ 
tion begins as soon as the period limited in the decree 
is over and once time begins to run it must con¬ 


tinue running, so that if an appeal is preferred 
against the decree, the limitation for making an 
application for a decree absolute is not thereby 
extended. O Jagdish Singh v Ram Adiiin Singh, 20 
O. C. 205 858 

O XXXIV, R. 14 533 

■ 0. XXXIV, R. 14— Bring the property to 

sale," meaning of . f 

The words “bring the property to sale” in Order 
XXXIV, rule 14, Civil Procedure Code, include not 
only all the steps preliminary to the sale, but the 
sale itself. C Gobinda l hundra Pal r. Kailasii 
Chandra Pal 73 

----O. XXXVIII, Rk. 5, 6 , 0. XXI, R. 42, -Decree 

directing accounts, non-compliancc with—Application 

for security and attachment under O. XXXVIII rr 5 

6 . ’ ' ' 

On non-compliance by a trustee with an order for 
furnishing accounts under section 92 of the Civil 
Procedure Code, the decree-holders made an appli¬ 
cation purporting to be under the provisions of rules 
5 and 6 of Order XXXVI11 requesting the Court t) 
call upon the trustee to furnish security or, in the 
alternative, to attach his immoveable property. The 
Court ordered the trustee to file security in a sum 
of Rs. 80,000 and in the meantime issued an order 
for conditional attachment of his property: 

Held , (1) that the Court did not commit any error 
of substance by directing the. trustee to furnish 
security before it ordered attachment as provided In- 
rules 5 and 6 of Order XXXVIII of the Civil Pio*- 
cedure Code; 

( 2 ) that the mistake being a merely technical one 
the High Court, sitting as a Court of Appeal, had 
power to rectify it and could treat the order passed 
under Order XXXVIII as passed under rule 42 of 
Order XXI of the Civil Procedure Code; 

(3) that an enquiry into the state of accounts 
under section 92 of the Civil Procedure Code with 
a view to ascertaining the liability of the 
trustee, if any, towards the trust fund was an 
enquiry into a matter ejusden generis, with an enquiry 
into the question of mesne profits and was thus 
covered by rule 42 of Order XXI of the Civil Pro¬ 
cedure Code. A Jai Naraix v. Bankry Lal 8</ 

-o. xxxix, it. 2. 

Courts in India have the power l»y virtue of 
Order XXXIX, rule 2, of the Civil Procedure Code 
to issue temporary injunctions in a mandatory form. 

M Kandaswami Chetti r. Subramania Ciietti, 6 L. 
w. 140; (1917) W. N 501; 33 M. L. J. 448 384 

—- 0. X LI, R 1 — Appeal , presentation of — Copies 

of decree and judgment, necessity of—Copy filed 
after expiry of period of limitation , effect of - 
Limitation. 

Under Order XLT, rule 1, of the Civil Procedure 
Code, a memorandum of appeal must be accompanied 
by a copy of the decree appealed from and (unless 
the Appellate Court dispenses therewith) of the 
judgment on which it is founded,and where the latter 
is tiled after the expiry of the period of limitation, the 
appeal, in the absence of just cause shown for extend¬ 
ing the time, must be dismissed as haired by time 
P D 11 an pat Mal r. Mela Mal, 67 P. R. 1917; 133 
P. W. R. *917 918 

-O. XLI, R. 4 787 
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0. XLI, Kb. 4, 33 
0. XLI, K. 5 

0. XLI, Rk. 14, 17,21 —Appca 


1 


5-16 

>5Z 

hearing of — 


Notice to respondent, service n] — Appellant, duty of, 
to furnish address of respondent. 

An Appellate Court is not to presume that the 
respondent has knowledge of the date of hearing of 
the appeal, if notice has not been duly served upon him 
It is the duty of the uppclluut to give the proper 

and correct address of the respondent,' hut the latter 
is not bound to communicate his address either to the 
Court against whose decree or order the appeal lias 
been preferred or to the Appellate Court; and by his 
omitting to do so or by leaving the Appellate Court 
in dark as to his whereabouts he in no way abuses the 
provisions of the Civil Procedure Code. P Jamna Das 
t\ Bishan Das, 63 P. W. R, 1917 88V 

--0. XLI, Hr. 17, 19 7 51 

O. XLI, R. 23 508 

(). XLI, R. 23— Decision on pre 1 1 minory point, 

what is. 

A suit is disposed of on a preliminary point within 
the meaning of Ordei XLI, rule *3, Civil Procedure 
Code, where by reason ot the decision on one or more 
of the issues recorded in the case there has been no 
necessity for the consideration of the other issues, 
and such a preliminary decision i< a decision of a 
preliminary point, whether the decision involves 
questions of law or questions of fact. PAT Rachc 
Gir Radii in a in Girt, 2 P. L. \V. 23; 2 P. L. J. 39S 

202 

- 1 O. XLI, Hr. 23,25— Suit for declaration of 
title and posstssion—Title not proved in Trwl 
Court—Appellate Court holding title proved, >rhethcr 
can remand case Remand , legality of. 

A suit for recovery of possession of land on 
decluratiou of plaintiff’s title was dismissed by the 
Trial Court on the ground that the plaintiff’s title to 
and possession of the land were not established. 
On appeal the Subordinate Judge, coming to the 
conclusion that the plaintiff had proved his title, 
remanded the case to the first Court for decision of 
five issues after recording such evidence as the 
parties might think fit to adduce: 

Held , that the remand was not in accordance with 
the procedure laid down in the Code and was wholly 
unnecessary and that the Subordinate Judge ought to 
have considered the evidence himself in coming to a 
conclusion upon the question of possession and 
limitation raised in the issues sent down for decision. 

C Amrita Lal Manual v. Phutnatii Manual * .->5 

-0. Xl III, JL I (0 7 51 

0. XLIII, K. 1 (it) 886 

0. XLV, R. 15— Certified copy of the decree,’ 
interpretation of—Plain print copy with offidavit, 
whether sufficient. 

Rule 15 of Order XLV of the Code of Civil Pro¬ 
cedure should not be construed as restricting the 
only possible evidence of an Order m C'ouucil to the 
certified copy, but as directory words with the 
object of ensuring that proper information on the 
subject of an Order in Council should be supplied to 
the Courts in India. 

Where, therefore, along with an application for 
execution of the decree of the Privy Council a plain 
print copy of the decree was filed and in support 
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thereof au ailiilavit was filed, to show that it was the 
decree passed L\ the Privy < ouncil: 

Held, that it must be deemed to be the tiue 
of His Majesty’s Order in Council within the meW^ 
Of rale 15 of Order XLV of the Code oTc 
Procedure. M Ja.xaki A.mmai. Xaf.avanamaam 
Aivak, (.1017; M. W N. £87; 83 M. L.J. 300 f 20 
- O X VI, Rr. i', 7 if 

~~ W 1 ’ '<• '-»««, application for 

u I,ether be heard after appeal is preferred against 
decree-Appeal. J 146 

A Court has power, and in fact is bound, to proceed 

with an application tor review of its judgment 

notwithstanding the fact that an appeal has been 

subsequently tiled m the case by the applicant for 
review. 

But that power of the Court exists so loner a , 
1,10 sl PPeal from its decree is not heard, because 
once the appeal is heard, the decree in appeal i • 
the final decree in the ease and the application fo,- 

review of judgment of the Court of first instance 
can no longer be proceeded with. Or, t| ic otJier p, 

il the application for review is successful, the appeal 
preferred by the applicant for review cannot proceed 
C IS ari Mohan Ki ndi- r. Kalu Kha.\, ++ ^ i0J1 ' 

— - O. XL\ II. R. ,, O XLIII, R. 1 (w - Appeal 

from order granting renew, maintainability of 

Plaintiff sued defendants for specific performance 

o! a contract to execute a lease of certain property 
ami m the alternative for ejectment and damages 
1 he dispute was referred to arbitration, and °the’ 
arbitrator decided in favour of rho plaintiff, but ~ave 
an option to the defendants to vacate the land after 
payment of the rent due at a certain rate The Court 
Passed a decree by which the plaintiff was frj vcil 
the right to eject the defendants in addition to the 
recovery of rent. Defendants applied for amend 
ment of the decree, but their application was re* 
jeeted. They then applied for review, and their 
application being granted, the plaintiff appealed.- 

Held, that the appeal could not bo supported upon 
any of the pleas referred to in Order XLVII mi« ? 
of the Civil Procedure Code. * * 

Order XLIII, rule 1 (wj, Civil Procedure Code 
is merely inserted in ordei that the rule iu ques’ 
tion may contain a complete list of those orders from 
which an appeal lies. It must be read subject to 
the provisions of Order XlVH, rule 7 , by which the 
right of appeal from an orde. granting an application 
for review is limited anu defined. A Lach.man Da.' 
v. Mutsaddi Lal, 16 A. L. 6 u.» 

ben II ( ls. i, 16 Arbitration and award _ 

Reference by some only of the parties, validity of— 

Award, setting aside oj. J 

Before a Court can have jurisdiction to make an 
order of reference under clause of Schedule II 0 f 
the Civil frocedure Code, all the parties interested 
in the suit must agree, and if all the parties interest¬ 
ed do not agree, then the court has no jurisdiction 
to make the order of reference and the order of 
reference is invalid not only against those who have 
not agreed but also against those who have agreed 
Consequently, if there is no valid agreement to 
form the basis of a reference in the terms of clause 1 
of the Second Schedule to the Code, there is no 
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valid award whereon a decree can be based in 
accordance with clause 10. 

Clause 15 of the Second Schedule to the Civil 
Procedure Code assumes a valid reference to arbi¬ 
tration, and only contemplates cases where the pro¬ 
priety of an award on the basis of such a reference 
is in question. C Dooly Chand v Mamuji Musaji, 

21 C. \V. N. 3S7; 25 C. L. J 339 295 

-— Sen. If, Cl. 3 —Arbitration—Reference, 

validity oj —Pro forma defendants not parties to 
reference , effect of—Objections to award—Court 
ordering reference—Jurisdiction 
Before a Couri comes to the conclusion that a 
reference to arbitration is invalidat 'd by reason of 
some of the defendants not joining the reference, the 
facts of each case should be carefully examined, as 
to whether under the circumstances of the particular 
case the reference to arbitration may not have 
involved a virtual, if notan express, abandonment 
by the plaintiff of his claim as against any defendant 
or defendants who had not joined in the order of 
reference. 

A suit was brought against several defendants but 
the cause of action as set forth in the plaint was in 
substance against one defendant alone. The suit was 
referred to arbitration. Some of the defendants were 
exempted, but those of the defendants against whom 
the suit was proceeding ex parte neither joined nor 
were exempted. The plaintiff, it appeared, was 
prepared to treat such of the defendants as did not 
join in the reference as mere pro forma defendants: 

Held , that under the circumstances of the case 
there was a valid order of reference and the contest¬ 
ing defendant could not challenge the award on the 
ground of the invalidity of the reference. 

Scmblc. —Objections to an award on the ground 
of invalidity from any cause whatever should be 
decided by fclic Court which lias made the order 
of reference to arbitration and by no other Court. A 
A.romiYA Prasad v. Bauvrul Husain, 15 A. L. J. 427; 
39 A. 489 357 

-Cl. 22 581 

—- Appendix />, A Tos, 17, 20— Decree, form of — 

Succession—Suit for possession of share of estate , 
nature of — Procedure. 

Although a suit for a share of inheritance is not 
brought in the form of an administration suit, the 
trial Court should treat it as an administration suit 
and after due trial of the matters involved pass a 
decree on the lines of the model decrees Nos. 17 ai d 
20 in Appendix I). to the Civil Procedure Code L B 
Ma Siiwe Tuet v. Ma IIla Shin 579 

COMPANIES ACT (VI of 1882), S. 76 —Failure to 

kohl general meeting within six months of Memo¬ 
randum of Association being registered— Offence. 
Where after the repeal of the Companies Act of 
1882, the accused was convicted of not holding a 
general meeting within six months of the Memo¬ 
randum of Association being registered, under sec¬ 
tion 75 of that Act: 

Held, that the conviction was bad and must be 
set aside. C Ram Richpal v. Emperor, 18 Cr L. J 
896; 41 P. W. R. 19*7 Cr. 1008 

COMPANIES ACT (VII of 1913 , S. 134 (4 —Default 
of Director in filing balance-sheet- General meet- 


CASES, 

COMPANIES ACT, 1913—cdncld. 

ing not held — Offence — Jurisdiction, territorial, to trig 
offence under s. 134. 

In answer to a charge under section 134 4> of 
the Indian Companies Act in respect of default made 
in filing with the Registrar the balance-sheet for a 
certain year, it is not open to a Director of a Joint 
Stock Company to plead that as no general meeting 
was called in that year and no balance sheet was 
laid before the Company at any such general 
meeting, it was impossible for him or his Company 
to comply with the requirements of section 134. 

The Presidency Magi°trates in Calcutta possess 
jurisdiction to try charges under section 134 of the 
Indian Companies Act even where the Company is 
situate outside Calcutta, as the office of the Registrar 
with whom the balance-sheet should be Med is in 
Calcutta C Debbndra Nath D\sGupta i* R^gistjiar 
Joint Stock Companies, Bengal, 18 » r L J. 787; 22 
C. W. N. 96 * .07 

-S. 187— Company-- Shares, sale of, through 

Managing Director Winding up — Director, default 
of, in selling shares - Call — Suit to recover money paid 
on call , maintainability of. 

A share holder contracts to contribute a certain 
amount to be applied in payment of the debts and 
liabilities of the Company, and it is inconsistent with 
his position as a share-holder, where he remains as 
such, to claim back any of that money. He must 
not directly or indirectly receive back any part of it. 

Plaintiff owned a certain number of shares in the 
defendant Bank. In April 1913 he asked the Manag¬ 
ing Director of the Bank to sell the shares and the 
latter undertook to do so. In May the Managing 
Director paid to the plaintiff a sum of money which 
would be approximately the equivalent of the net sale 
proceeds of the shares at Ks. 66 per share and 
falsely represented that the shares had been sold at 
that figure. The Bank went into liquidation in 
December and the plaintiff was placed upon list A 
of contributories in respect of the 6 aid shares oil the 
ground that he remained a registered share-holder, 
and was compelled to pay the amounts of the calls 
made in the liquidation. He brought a suit to 
recover the amount paid by him from the Bank on 
the ground that the Managing Director in the 
course of his employment by the defendant Bank 
was guilty of neglect and misconduct towards the 
plaintiff in not selling the said shares: 

Held, that the plaintiff had no cause of action 
against the Bank. B Narottam Morarji Gokaldas 
v. Inman Specie Rank, 19 Bom. L. R. B15 261 

COMPANY— Income tax, payment of — Preference 
share-holders, whether entitled to dividend without 
payment of income tax. 

As between fixed preference and ordinary share¬ 
holders of a joint stock company, the former are 
not entitled to have their preference dividends paid 
free of income tax in a case where there are no 
express words to that effect in the contract regulat¬ 
ing the rights of the parties. 

Where the Articles of Association of a company 
provided that “the preference shares shall confer on 
the holders thereof the right, out of the net profits 
of the company, which it shall be determined to 
distribute in dividends, to a fixed cumulative pre¬ 
ferential dividend at the rate of 5 per cent, perannum 
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on the capital amount for the time being paid up 
thereon respectively. 

Held, that it must be taken that the sum which 
the company determined to distribute by way of 
dividend included the tax on so much of the profits 
as, after setting aside certain sums for reserve 
and so on, belonged to and was distributable 
amongst the share-holders by way of dividend 
and that, therefore, the preference share¬ 
holders were not entitled to the payment of their 
five per cent, dividend without deduction of income 
tax. B I'urshotamdas Harkisondas v. Central 
India Spinning, Weaving & Manfg. Co., Ln., 19 
Bom. L. R. 6^5 968 

COMPROMISE Settlement-deed—family disputes. 

A deed of settlement amounts to a compromise of 
family disputes where an antecedent title in the 
parties is assumed. PAT Muhammad Abdul Xayeem 
v. Jhonti Mahton 389 

CONFESSION, retracted , value of— Corroboration. 

It is unsafe to base the conviction of an accused for 
murder on his retracted confession unless it is corro¬ 
borated by trustworthy evidence in all the material 
particulars detailed therein. P Suer Khan r. Em¬ 
peror, 2 P. \V R. 1917 Cr ; 75 P. L. R 19*7 18 Cr. 
L.J. 779 155 

CONSTRUCTION of DOCUMENT 6<*3 

CONTRACT prima facie unconscionable — Undue in¬ 
fluence—Bu rd eii of p roof. 

Where a contract is on the face of it unconscionable 
it is the duty of the party seeking to enforce it 
to prove that the contract was not induced by undue 
influence. PAT Bara Estate, Ltd. r. Anup Chandra, 
2 P. L. W. 71; 0917; Pat. 342 337 

- terms of. 

Whoie a contract gives a party an express 
option to sue on one occasion or another, he cannot 
be compelled to sue when the contract authorises 
him to wait. 

Where a contract provides expressly for waiver, 
no statutory authority for such waiver is needed. 

• Where a contract gives the power to elect, it is 
not within the province of law to say that such 
election shall not be made. O Babu Ram v Abdiioot 
Singh, 4 (). L J 40 2 423 

CONTRACT ACT (IX OF 1872), S. 2—Consideration, 

what constitutes—Benefit to promisor, whether neces¬ 
sary 

In order to support a binding promise it is not 
necessary that the promisor should benefit by the 
consideration: it is sufficient it the promisee doe 3 
some aet from which a third person is benefited and 
which lie would not have done but tor the promise, 
c Fanindra Narain Roy v. Kacuueman Bibi 67 3 
—— S 23 347 

- S. 23— Consideration, illeyal—Agreement not 

to prosecute for non-compoundable offence —Prosecu¬ 
tion, threat of, effect of. 

Where the consideration for an agreement is a 
promise not to prosecute for an offence which is not 
compoaudable, the agreement is not enforceable by 
liw; but this limitation of freedom of contract should 
oalyb) enforce l w'here it is quite clear that the 

consideration for the agreement was such an illegal 

proniso Wh?r <3 on a mere throat to prosecute or 
aa apprehension tbit prosecution would take place 


CONTRACT ACT—contd, 

an agreement has been come to, this threat or 
apprehension is not sulficient to vitiate the agree¬ 
ment. The distinction in such cases between the 
motive for coming to an agreement and the actual 
consideration for the agreement itself must be kept 
carefully in view and this care must particularly be 
exercised in a case where there is a civil liability 
already existing and which is discharged or remitted 
by the agreement. PAT Sukhdeo Dass v. Mangal 
Chan i), 2 I\ L. W. 140 ; 2 P. L. J. 630 812 

-Ss. 23, 65 —Marriage brokage contract—Money 

paid, iecovery of, suit for—“Discovered to be void," 
meaning of. 

Payment of money to induce a prospective bride¬ 
groom to marry is payment made in pursuance of a 
marriage brokage contract, and whether such money 
can be recovered back or not depends upon Avhether 
there lias been performance of a substantial part of 
the contract or not. 

A entered into a contract with B and C to give 
his sister in marriage to D son of B and brother of 

C, all members of a joint undivided Hindu family, 
and to pay him Rs. 1,000 and actually paid him 
Ks. 400. A did not give his sister in marriage to D 
and sued to recover back the amount paid by him to 

D, under the agreement: 

Held, (1) that the contract being in effect a marri¬ 
age brokage contract and as such, opposed to public 
policy, avus void; 

2 ) that a suit to recover the money paid under 
the agreement could lie only in the absence of the 
performance of a substantial part of (he agreement. 


IYI Srinivasa Aiyar v. Sesiia Iyer, 6 L. W.42 783 

Ss. 25, 6 i—Consideration, failure of—Suit 
for refund of payment 877 

-S. 25 (3) - Promise to pay barred debt- Cause 


of action, accrual of - Interest, delay in instituting 
suit , whether ground for disallowing. 

Where a balance struck more than three years after 
the date of the last item in a bahi account is duly 
signed by the debtor with an additional statement 
that interest at a specified rate will he realisable 
along with tgailt the said balance, such an agreement 
amounts to a contract under section 25 (3) of the 
Contract Act and constitutes a fresh cause of action. 

Mere delay in instituting a suit is not a sufficient 
ground for disallowing interest on a barred debt 
acknowledged under section 25 (3) of tho Contract 
Act. P Bhagwan Singh v. Munshi Ram, 66 P. R. 
1917; 13. P. W. R 1917 915 

-S. 30— Lottery—Agreement to purchase ticket 

in lottery sanctioned by Government, validity of — 
Injunction in support of void contract, whether 
can be granted. 

The defendant Club organised a lottery with the 
sanction of Government. Plaintiff purchased, through 
the admitted agents of the Club, a ticket in the 
lottery bearing a particular number He paid the 
price of the ticket which was promised to l>e delivered 
to him. Subsequently, the ticket was by mistake 
sold and issued to the third defendant. The matter 
being brought to the notice of the Club, the latter 
decided to withdraw that ticket altogether and to 
substitute another ticket hearing a different number 
in its place. They returned the money paid by the 
plaintiff, and wrote to the third defendant saying 
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that if the substituted ticket was successful in the 
lottery the amount thereof would be paid to him. 
The third defendant approved of the arrangement. 
The plaintiff then sued the defendants, praying that 
the first and second defendants, representing the 
Club, may be restrained by an injunction from with¬ 
drawing the ticket bearing the number purchased by 
the plaintiff from the lottery, and that pending the 
decision of the suit they may be restrained from 
paying the amount of any prize drawn by that ticket 
or any ticket substituted in place thereof to the 
third defendant: 

Held, (1) that the agreement entered into by the 
plaintiff with the Club was an agreement by way 
of wager and that consequently it was void both 
under the first part of section 80 of the Contract Act 
and of the first part of section 1 of Bombay Act IIL 
of 1865; 

( 2 ) that the effect of the Government having 
sanctioned the lottery was that no prosecution would 
lie in respect thereof, but that the sanction did not 
affect the Civil Law on the subject of lotteries, inas¬ 
much as Government has no power to overrul 3 an Act 
of the Legislature by correspondence; 

(3 1 that no injunction could be granted in support 
of a void contract. B Dorabji Jamshedji Tatv v. 
Edward F. Lance, 19 Bom. L. R. 697 869 

- — S. 38, scope of. 

Section 33 of the Contract Act does not deal with 
the case of an offer accepted by one of several joint 
promisees but considers only the case of such an 
offer which has been rejected. P Mathra Das v. 
Nizam Din, 6 S P. R. 1917; 107 P. L. R. 1917; 81 P. 
W. R. 1917 921 

-S» 43, 41 421 

Ss. 61, 13, 4 1 - 0 jods supplied to a number 

of persons—Payments made by some of them—Ap¬ 
propriation—Limitation—Pleadings, defective - Claim 

substantially true—Court, duty of 

In a suit to recover the price of goods sold and de¬ 
livered to the defendants, the plaintiff set up an 
adjustment of account in his plaint. The lower 
Courts found the claim to be true, but dismissed 
the suit on the ground that the plaintiff had failed 
to prove the adjustment of account on which his 
suit was based: 

Held, that the dismissal was wrong as notwith¬ 
standing the adjustment set up in the plaint what 
the plaintiff sued for, was the price of the goods 
that were supplied to the defendants ° 

Six defendants who were members of a joint 
family were supplied with goods by the plaintiff. 
After the separation of the 6 th defendant, the 
plaintiff continued to supply the other five, who 
remained united and these latter made pavments 
for the goods supplied from time to time without 
any specific appropriation: 

Held, that the plaintiff was entitled to appropriate 
the payments in discharge of the debts in order of 
time whether they were or were not barred by the 
law in force for the time being as to the limitation 
of suits and whether the payments were made by 
all the defendants or by some of them without the 
concurrence of others. C Krishna Kumar De v 
Kauxatu Guha Ray 4*1 


S. 65 
S. 65. 


877 


Per Bakewell, J — The words ‘discovered to be 
void in section 65 of the Contract Act are more 
apt to describe an agreement which was void ab 
initio but was not then known by the parties to be 
so, than an agreement of which the illegality must 
be taken to have been always known to the parties. 
M Srinivasv Aiyar v. Sesha Iyer, 6 L. W. 4J 7.83 

Ss. 69, /0 — Putni, sale of, in execution of rent- 
decree—Deposit oj decretal amount by dar-putnidar— 
Putnidar, liability of— Bengal Tenancy Act (VIII B. 
C. of\ 1835^, s 171 , erroneous order under—Injunc¬ 
tion, suit for Decree, conditional. 

The landlord of a putni tenure brought a suit for 
arrears of rent against some only of the putnidars 
and obtaiued a decree Defendant, a dar-putnidar 
of the judgment debtors, deposited the decretal 
amount in Court to save the tenure from being sold, 
and was ordered to be put in possession as "'mort¬ 
gagee under section 171 of the Bengal Tenancy Act. 
Plaintiff, a putnidar who was not a party to the 
. landlord’s suit for rent, brought a suit for a declara¬ 
tion and an injunction that his right in the tenure 
was not affected by the order under section ) 7 l of 
the Bengal Tenancy Act, and the Court gave him a 
decree conditional on his paying to the dar-putnidar 
his proportionate share of the rent. 

Held, (l) that the payment made by the defend 
ant fell as against the plaintiff within sections 6 J 
and 70 of the Contract Act; 

(2) that the condition attached to the decree in 
favour of the plaintiff was not improper. C Rajani 
Kanta Moxdal v. Lal Muhammad, 21 C. W. N 

623 24 i 

-S. 74 8p * 

— S. 10/ — Contract for sole of goods Buyer 
default by Re-sale. 

A contract for the sale of cotton was made on the 
5th January and weighment was completed on the 
9th. The contract was tnen ended by an express 
agreement that the payment of the price and 
delivery were to be postponed for two or three days 
and that on payment of the price delivery was to bo 
effected by substituting the defendant’s boa-d for the 
plaintiff s A few days afterwards the defendant 
committed a breach of the contract, and the plaintiff 
after sending the defendant a notice on the 2nd 
April, re-sold the goods on the 22nd, and then sued 
the defendant for the difference in the price: 

Held, that the plaintiff was entitled to recover from 
the defendant the difference between tli 9 contract 
price and the price which he realised by the re-sale 
B Nimba v. Motiram, 19 Bom L. R. 635 223 

— S 151— Common carrier, liability of, in 
respect of goods delivered for carriage—Consignee 
right of, to have goods re-weiahedbefore taking delivery 
— (J/treasonable refusal tj take delivery, consequences 
of — Demurrage charges. 

The liability of a Steamship Company in respect 
of goods delivered to it for carriage is that of an 
insurer; therefore, if there is any shortage in weight 
during transit, tho Company would bo liable thero. 
for, 
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A consignee of goods delivered to a Steamship 
Company for carriage cannot compel the Company 
to re-weigh the goods before taking delivery. But 
the refusal of the Company to re-weigh does not 
in any way affect the right of the consignee who 
may weigh the goods himself and claim the price 
of the shortage in weight. The mere fact that he 
has accepted delivery and granted a clear receipt 
does not extinguish his right to compensation, if he 
proves that a portion of the goods were lost in transit 
or while in the custody of the Company. 

Whena consignee unjustifiably refuses to take deli¬ 
very of goods, he cannot claim the price thereof 
from the common carrier, but on the contrary be¬ 
comes liable for demurrage charges for the period 
during which the goods remain in the custody of 
the common carrier. 

But no demurrage can be charged for the period 
subsequent to a notice given to the consignee that 
the goods will be sold away at auction if he fails 
to remove them. C Ramjash Agarwal v. Indian 
General Navigation and Ry. Co., Ltd. 3 87 


- S. 201 — Principal and agent —Power-of- 

attorney granted by joint co-parceners—Death oj 
some, co-parceners, effect of—Termination (J agency. 
Where the paramount object of a power-of-attorney 
executed by three out of four brothers, living 
jointly in a Mitakshara family, in favour of the 
fourth was to facilitate tlie raising <>t joint loans 
by the latter on mortgages of the joint estate tor 
their joint benefit: 

. Held , that the death of some of the executants 
did not put an end to the power but that so long as 
the object of the power continued to be capable ol 

realisation, it retained its vitality. 

Per Mookerjee , — It cannot be held as an inflexible 
rule of law that whenever two principals appoint an 
agent to take charge of some matter in which they 
are jointly interested, the death of one of them 
terminates the authority of the agent, not moiel} 
as regards the deceased, but also as regards the 
surviving principal. In each case the true intention 
of the parties to the contract must be determined 
from the terms thereof and from the surrom.ding 

circumstances. 

Where two principals jointly appoint an ag<*nt to 
take charge of somo matter in which they are 
jointly interested, a severance of the joint interest 
by the death of one of the joint principals may 
operate to terminate the agent’s authority, unless it 
is a power coupled with an interest. ... , 

Where, however, the principals are joint and 

several and the power given to the agent is both 
joint and several, the death of one of the principals 
does not terminate his authority as regards the 

surviving principal. C Sital Prosad In ie, . 

W. N. 620 2 88 

Where a corporation consists of an indefinite nui 
ber a major part of the members present at a 
meeting is competent to bind the minority but \n iore 
the body is definite, there must be a major p ait 0 

the whole number. . , . a n„ nMl 

This rule applies to India which recognises due u- 

pting communities as legal penmic owning pioperty 


CORPORATION—conoid. 


for instance, the caste and the village, and in 
matters relating to the management of caste pro¬ 
perty and the administration of its affairs, though 
not the disposal of it, the majority of the caste has 
authority to control the minority. M Yegnarama 
Dikshitar v. Gopala Pattar, (19i7) M. W. X. 595 

738 

COURT FEES ACT (VII of 1870), S. 7 (IV) (c — 

Court-fee—Declaratory decree uith consequential 
relief , suit for—Plaintiff, duty of, to fix reasonable 
value upon consequential relief — Court, interference 
by, where ridiculous value is fixed. 

Where a consequential relief is sought in addition 
to a declaratory decree, the plaintiff is bound to fix 
upon the consequential relief a reasonable value. If 
lie puts upon the consequential relief a ridiculous 
value, then the Court must step in and fix a reason¬ 
able value for him PAT Siiama Pkrsiiad Saiii v. 
Siieoparsan Singh, 2 P. L. W. 173 95 

-- S. 7, cl IV (f)— Administration andaccounts, 

suit for—Court-fee payable. 

A suit for administration andaccounts in respect 
of an estate is in essence a suit for accounts within 
the meaning of section 7, clause I V (f), of the Court 
Fees Act, 1870. So the plaintiff in such a suit is 
competent to value the claim for accounts approxi¬ 
mately aud to pay Court-fee thereon but is not 
bound to pay ad valorem Court-fee on the value of 
the estate. C Surajurula Dassi v. Jageswar 
Rai, 26 C. L. J. 265; 22 C. W N 115 693 

- S. 7, els. V (bj and (c) — Suit fur possess i'll 

oj inuni lands wrongly entered as ryotwari — 

J 'a I u a tio'i — Co u rt-ft e. 

A suit for possession of inam lands wrongly classed 
by Government as rt,ctwari and in respect of which 
pittas were issued to tenants may be valued by the 
plaintiff as ryotwari lands held on paita at five times 
the revenue putable thereon under clause V i b of 
section 7 of the Court Fees Act. The fact that, after 
the institution of the suit, the lands are classed as 
inam docs not affect the question. 

In 1885 plaintiff sued Government for recovery of 
land granted as i>.am but classed by them 
as ryotwari. On 24th February 18*1 he obtaired a 
decree for possession In 1897 he got symbolical 
delivery, but the tenants continued in possession there- 
after | nying assessment to Government. In 1909, 
i c. within 12 years from the date of the symbolical 
delivery, he brought a suit for possession against 
the Government and the tenants. After the institu¬ 
tion of the suit, the lands were registered as inam: 

Held >1; that the plaintiff wasentitlcd to value the 
suit on the basis that the lands sued for were ryotwari 

hinds- 

(2)' that the suit was in time. IY1 Narayani Ammal 

t?. Secretary of feTATE 167 

COVENANT, construction of—Covenant running 
with the land—Covenant for re-entry, whether 
personal 530 

CRIMINAL PHOCEDUR CODE (ACT V of U98), 
fcj 4 Ch XVI—Complaint, wh a t is—Tra nsfer of com¬ 
plaint to Sub-Deputy Magistrate for enquiry and 

report—Irregularity. 

Petitioner made an application before a Sub- 
Divisional Officer impugning the correctness of a 
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report of a Police Officer in a certain criminal matter 
and prayed that his case against- the accused may 
be proceeded with. On a subsequent date the 
case was made over to a Sub-Deputy Magistrate 
to take evidence and to report for prosecution or 
otherwise: 

Jfcl'l, that the application made to the Sub-Divi¬ 
sional Officer was a complaint within the mean¬ 
ing of section 4 of the Criminal Procedure Code, 
and that the procedure adopted by the Magistrate’ 
not being in accordance with the provisions of 
Chapter XVI of the Criminal Procedure Code, was 
irregular. PAT Lalji Singh v. Pardi Singii, 18 

130 


Cr L. J. 754 


~ S. 308 

S. 93— Search — Warrant, issue of—Magis¬ 
trate, duty of. 

The act of issuing a search warrant is a judicial 
act and before a Magistrate issues it, it is his duty 
to weigh the circumstances before making up his 
mind on the question. 

A mere statement in an affidavit that, in the 
opinion of the deponent, a summons mav not have 
the desired effect, is not sufficient to justify the issue 
of a search warrant. IYI Iyavoo Chetty i». Jehangiiir 
(1917) M. W. N. 494:6 LAV. 287; 18 Cr L J. 817 661 

— - S. 107— Facts forming subject of previous 

enquiry resulting in discharge, whether ground 
for fresh enquiry under s. 107. 

In initiating proceedings under section 107 of the 
Criminal Procedure Code, a Magistrate should not 
rely upon facts and information which formed the 
subject of a previous enquiry and in which the 
accnsed were discharged. There must be fresh 
materials available on which it can be said that a 
fresh apprehension has arisen of a breach of the peace 
being committed by the accused. The same facts 
cannot form the subject of repeated proceedings 
either under the Penal Code or under the Criminal 
Procedure Cole. IYI Nagireddy Koxdaredddy, In re 
18 Cr. L. J. 878 p q 


-- Ss. 107, 118 - Security to keep peace -Proof 

— Willingness of accused to give security. J 

The mere fact that an accused person says he is 

willing to give security to keep the peace is not the 
kind of proof required by section 118, Criminal 
Procedure Code, as condition precedent to the 
taking of security under section 107, and an order 
for furnishing security under the latter sectiou can¬ 
not be made merely upon the strength of such state¬ 
ment. P Prem Singh v. Emperor, 27 P R "1017 
Cr; 18 Cr. L. J. 847; 36 P. W. R 101/ Cr. ‘ ' 671 

—-Ss 103, 118 --Security for good behaviour - 

Person residing openly within jurisdiction of Magi 8 . 

11 (L tf? * 

The petitioner was required to give security for 
good behaviour under the provisions of section ns 
read with section i09, Criminal Procedure Code on 
the following facts, viz., that on a certain nmht ’*},« 
petitioner, who was by profession a kaviral 
found at about midnight in a lane in a town * S 
association with two others who had in th«-ir no m 
sion house-breaking implements, that on h? 68 ' 
discovered he fled, that when arrested he remai^eR 
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sdent and that the explanation subsequently offered 

to the Magistrate of his presence at the time and 
place in question was false: 

^ eld } Teu . non hesitating), that the facts found 

t d ) ^ Wifchir * either clause 

fu) or (6) of section 109 , Criminal Procedure Code, 

as the petitioner s presence or residence within the 
Magistrate s jurisdiction was well known. 

Per Il’ida, J. -Clause (a) of section I09of the Crimi¬ 
nal Procedure Code refers to a continuous act and 
does not, therefore, apply to a case where there is a 
momentary effort at concealment to avoid detection 
or arrest. C Reshu Kabiraj v. Emperor, 18 Cr. L 

825 5 49 

-s. 118 571 

Ss 133, 137 —Procedure—Evidence, recording 

of, whether necessary 

In proceedings under section 137 of the Criminal 

Procedure Code a Magistrate should proceed as in a 
summons case. 

A Magistrate noticed that accused had erected a 
thara in a village which took up part of an open space. 
On a report by the Curdawar Kanungo the Magistrate 
issued a conditional order under section 133 of the 
Criminal Procedure Code, calling upon the accused 
to show cause why the order should not be made 
absolute The accused put in a written statement 
to the effect that no obstruction to the thoroughfare 
had been caused and produced a number 0 f witnesses 
who gave evidence to the same effect. Nevertheless 
the Magistrate, who had not recorded any evidence 
for the prosecution, made the order absolute under 
section 13/ (3) of the Criminal Procedure Code: 

Held, that the procedure adoptod by the Magis¬ 
trate was irregular and the order passed by him was 
consequently illegal. P Sita Ram u. Emperor, 32 P 
R. 1917 Cr. ; 18 Cr. L. J. 896; 4i P. W. R 1917 

-S. ,37 1000 

In proceedings under section 137 of the Criminal 
Procedure Code a Magistrate should proceed Win a 
summons case. P Sita Ram v- Emperor 3 > p r 
1917 Cr.; 18 Cr. L. J. 888 ; 43 P. W. R. 1917 Cr. 

o _ 1000 

b. lot Public nuisance - Procedure on 
appearance of person showing cause against order for 
removal of nuisance—Magistrate, duty of 
In an enquiry under Chapter X of the Criminal 
Procedure Code, a Magistrate should, as provided for 
by section 137 of the Code of Criminal Procedure pro 
ceed to take evidence in support of the order before 
the counter-petitioner is called on to produce his evi¬ 
dence to meet it. IYI Dakshinamoorthi In re is 
Cr. L. J. 818 1 

, ~ S , \ U> ° rdc : un der — Magistrate, whether 

bound to state grounds for order—Jurisdiction 

A Magistrate has jurisdiction and is fully justified 

in passing an emergent order under section 144 
Criminal Procedure Code, without setting out in 
the order the grounds of his action, where on the 
facts reported by the Police and accepted by the 
Magistrate, there appears to be no doubt that a most 
senous riot is apprehended. C Bhupexdra Mohan 
Pal Chaudhdri v. Chairman of Maparipub Munici¬ 
pality, 18 Cr. L. J. 893 
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n " ®* 145, object and scope of — Dispute ns to 

management of property—Magistrate, jurisdiction of. 
The object of section 145 of the Criminal Pro¬ 
cedure Code is limited strictly to the prevention of 
violent self-help even by a true owner The pro¬ 
visions of the section belong to tlie criminal and not 
to the civil law and should not be resorted to unless 
there ism fact a real apprehension fit occurrence of 
offences against public order. 

Under section 145, Criminal Procedure Code, the 
question in each case will be, first, whether tin* dis¬ 
pute is a dispute concerning land or water or the 
boundaries thereof,within the meaning of the section, 
and secondly, whether the acts found to have been 
exercised are such as to justify a finding of posses¬ 
sion. The mere fact that the word management is 
used to describe the acts of possession which each 
party claims to have exercised would not exclude the 
jurisdiction of the Magistrate. PAT Ghasi Ram v. 
Amrit Mal, 2 P. L. W. 91; 18 Cr. L. J. 858; (1917) 
Pat. 350 826 

- — S. 145 — Proceedings, ground for — Cancella¬ 
tion of proceedings— Fresh proceedings, institution of, 
v hether permissible. 

Proceedings under section 145 of the Criminal 
Procedure Code can be instituted only upon overt 
acts or preparation by the parties showing a present 
and an imminent danger of the breach of the peace, 
and not merely upon an imaginary event that might 
lead to a breach of the peace. 

Where a proceeding under section 145 of the 
Criminal Procedure Code has been once cancelled a 
fresh proceeding can be instituted only when the 
Magistrate on further material, either on the report 
of the Police or any other information is satisfied 
that there is a likelihood of a breach of the peace. 
In that case the procedure prescribed by clause 1 of 
section 145 of the Criminal Procedure Code should 
be observed. PAT Df.onandan Singh i\ Ramajodhya 
Singh, 2 P. 1. W. 25, is Cr. I J. 7C3 139 

- Ss. 145, 4‘ 5- Proceedings under s. 145— Revi¬ 
sion — High Court, interference by—Government of 
India Act (5 and 6 Geo. V C. (51), s. 10/— High Courts 
Act (24 and 25 Viet. C. 104', s. 15- Jurisdiction. 
Where a Magistrate duly empowered to act under 
Chapter XII of the Criminal Procedure Code takes 
proceedings which are in intention, in form and in 
fact proceedings under that Chapter, the High Court 
has no power to send for those proceedings either 
under the Code, or under section 15 of the High 
Courts Act or under section 107 of the Government 
of India Act. 

Section 107 of the Government India Act does 
not differ from or extend the jurisdiction conferred 
upon the High Court by section 1 5 of the Charter 
Act. A WATl'KDHARI SlNGH V. JA 1 SARI, 15 A. b. J. 
W; IS Cr. L. J 828 *52 

- - g. 145- Produce of immoveable property, 

whether subject-matter of dispute—Jurisdiction of 
Magistrate to deal with produce Order, good in 
' '-‘part and bad in part—Court, power of, to sever good 

part from bad. . 

Sub-section 2 of section 145 of the Criminal I ro- 
cedure must be read in conjunction with sub-section 
l which deals with land and water; and sub-section 2 
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purports to give a definition of what land and water 
arc supposed to comprise. 

A Magistrate lias under section 145, Criminal Pro¬ 
cedure Code, power to deal with moveable property 
which represents the produce of the land in dispute 
it the produce is attached to, or if the same is cut 
and lying on, the land in dispute under the section- 
hut if the produce of the land has been removed and 
is wholly unconnected with and dissociated from the 
land in dispute, then the Magistrate is deprived of 
jurisdiction to deal with it under section 145 sub¬ 
section 2 . ’ 

Orders as opposed to convictions are severable and 
the bad part of an order can lie severed from the 
good. \\ here an order under section 145 of the 
Criminal Procedure Code is bad in part and good in 
part, tbc Conit will sever the bad from the good, 
reject the bad and maintain the good. P Sunder 
Mai.l v. Jiiari Lal, 2 P. L. W. 54; 18 Cr. L. J. 75(5- 9 
P. L. J. 637 j 32 

71 ^ Oh. XIV —Evidence Act (I of 1872), 
s. 155 —Impeaching credit of witness—Procedure-^ 
Proof of statement to Police-Person, whether bound 
to state truth to Police. 

Under section 155 of the Evidence Actthecredit of a 
witness may be impeached by proof of former state- 
monts inconsistent with any part of his evidence 
which is liable to be contradicted. 

Section 102 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 
provided by the Evidence Act, by the statement which 
ho is alleged to have made to the Police in the course 
of an investigation i i der Chapter XIV of the same 
Code. 

If a M agist late finds that a witness is recorded as 
having made a statement different from that which 
he lias made before him and he considers that in the 
circumstances of the case the discrepancy should be 
brought to light, he ought to ask the witness if he 
has made the statement attributed to him by the 
Police papers. If tlie witness admits that he has, he 
should be given an opportunity of explaining why 
the contradiction has occurred. If the witness 
denies that lie has made any such statement, the 
statement must be proved, before it can be used for 
the purpose of impeaching the credit of the witness. 

It is not like the deposition of a witness made in the 
Committing Magistrate’s Court, which can bo taken 
off the file of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not so a statement attribut¬ 
ed to a witness on the Police papers. 

No person is bound to state the truth to the Police 
in the course of an investigation under Chapter XIV 
of the Criminal Procedure Code. Hence a statement 
to the Police is not evidence, os a statement made on 
oath before a competent authority is. L B No a Pyu 
t\ Emperor, 18 Cr. L J. 844 668 

- — Ss 177, 192, 528- Trans'er of case ly Dis¬ 
tinct Magistrate to Magistrate u ithin whose jurisdic¬ 
tion parties do not reside, legality of— S. 177, ap¬ 
plicability of. 

The Police reported to the District Magistrate of 
Nellore that they apprehended breach of the peace 
from certain parties and requested him to take pro- 
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ceedings under section 107 of the Code of Criminal 
Procedure. The District Magistrate, without record¬ 
ing any opinion as to the apprehended disturbance of 
the peace, transferred the case to the file of the Head 
Quarters Deputy Magistrate, Nellore, within whose 
jurisdiction neither of the parties resided. The 
Head Quarters Deputy Magistrate then issued a 
notice under section 107 of the Code of Criminal 
Procedure to the petitioners: 

Held, (l) that the order of transfer was bad; 

(2) that the District Magistrate could not be said 
to have taken cognizance under section 192 of the 
Criminal Procedure Code, of a case falling under 
section 107 of the Code within the meaning of the 
Code so as to enable him to transfer it to a Sub¬ 
ordinate Magistrate. 

The provisions of section 107 of the Criminal Pro¬ 
cedure Code do not fall within the scope of section 
62S, so as to enable a District Magistrate to transfer 
proceedings under that section to a Magistrate who 
has no jurisdiction over the matter. Section 177 of 
the Criminal Procedure Code has no application 
to such proceedings and the use of the word 
“ordinarily” in that section excludes trial of cases 
specifically provided for in section 107 of the Crimi¬ 
nal Procedure Code. .71 Nagireddy Kondareddy, 
In re, 18 Cr. E. J. 878 990 

-vSs. 179, 181 (2)- Criminal misappropriation 

■ — Jurisdiction. 

Section 179, Criminal Procedure Code, does not in 
terms apply to a trial for criminal misappre. 
priation, as the offence does not depend on an 
act done and the consequences ensuing therefrom but 
only on the act which lias been done. 

Money paid by the complainant on account of an 
insurance policy was misappropriated within the 
jurisdiction of Court B, but loss to the complainant 
was caused in the jurisdiction of Court N: 

Held, that Court N had no jurisdiction to try the 
offence. C Simhachalam u. Rati Kanta Laha, 21 
C. W. N. 573; 25 C. L. J. 451; 18 Cr. L. J. 762; 44 
C. 912 138 

-S. '81 (2) 138 

__— S. 188 — Offence committed on high seas — 

Local Government , sanction of, necessity of—“Where 
there is no Political Agent", meaning of — “Place”, 
meaning of. 

The first proviso to section 188 of the Criminal 
Procedure Code refers only to offences which are 
said to have been committed on any territory and 
not to offences committed on the high seas 

Per Batchelor, J.— The words “where there is no 
Political Agent” in the first proviso to section 188 of 
the Criminal Procedure Code mean where there is no 
Political Agent for the territory in which the offeoce 
is alleged to have been committed. 

Per Shah, J. —The word “place” in the first paragraph 
of section 188 of the Criminal Procedure Code inclu¬ 
des high seas in its ambit. B Emperor v. Manuel 
Philip, 19 Bom. L. R. 527; 18 Cr. L. J 782 1 58 

_— Ss. 190, cl. 1 (c), 200— Magistrate, power of, 

to proceed on information -Complaint by private 
person—Investigation by Police-Magistrate, whether 
can proceed on Police report—Examination of com¬ 
plainant, necessity of—Irregularity. 
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Where a private party informed a Magistrate that 
he suspected that forgery had been committed in 
the records of a case then pending In a Civil Court 
and asked for au investigation by ihe Criminal 
Investigation Department, and the Magistrate ordered 
such an investigation and on the repert of the 
Criminal Investigation Department ordered the 
prosecution of the accused: 

Held, that under section 190, clause 1 (c\ Criminal 
Procedure Code, it was not open to the Magistrate 
to take cognisance upon the report of any Police 
Officer or on the complaint of the complainant 
without examining him on oath, and that the pro¬ 
ceedings directing the prosecution of the petitioners 
were so irregular as to be likely in the event of their 
commitment to the Court of Session tj result in thp 
commitment being quashed. 

The power of a Magistrate to procee 1 upon 
information is intended to be U3ed in cases in which 
a Magistrate has good reason to believe that there 
- has been a serious infringement of the law but is 
unable to take action in the ordinary manner for the 
reason that the party aggrieved is unwilling or un 
able to prosecute. PATwhuna Lal Sahu v. Emperor, 

2 P. L. W. 15 18 Cr. L. J. 890 J 002 

-S. 192 990 

* Ss. 192, 523— Government of India Notifica¬ 
tions Nos. 515 I. B. and 516 / B. % dated 17 th March 
19 3— Jurisdiction—Offence committed on Railway 
lands in Native State—Transfer of case by Chief 
Court and bit District Magistrate. 

K. was charged with an offence under section 409 of 
the Indian Penal Code committed within the Railway 
lands situate in the Jhind State. On the application 
of the District Magistrate of Rohtak the Chief Court 
transferred the case to the District Magistrate of 
Hissar, with the direction that he should either dis¬ 
pose of the case himself or make it over for trial 
to some competent Magistrate in his District. The 
District Magistrate of Hissar accordingly made over ' 
the case to an Honorary Magistrate, 1st Class, 
Bhiwani, who tried K. and convicted and sentenced 
him. On appeal to the Court of the Political Agent, 
l’hulkian States, objection being taken to the juris¬ 
diction of the Honorary Magistrate of Bhiwani I he 
Political Agent, Phulkian States, referred the cas<? to 
the Chief Court: 

Held, that the Chief Court had power under sec¬ 
tion 526 of the Criminal Procedure Code to transfer 
the case to any Court in the Province and section 
192 empowered the District Magistrate of Hissar to 
transfer it for trial to any Magistrate subordinate to 
him, th it sactions 19 J and 526 of the Criminal 
Procedure Code were in force in Railway lands 
situate in the J hind State and that the powers conferred 
on District Magistrates by those sections had not 
been taken away by the Government of India Noti¬ 
fication No. 5.5 I. B. o' No. 516 1. B. and that, 
therefore, the Honorary Magistrate had jurisdiction 
mi case. P Kishen Singh v. Emperor, 30 
P. R 1917 Ck ; 18 Cr L. J. 881; 44 P. W. R i917 
Cr • 993 

-S 195 134, 745 1007 

-S. 195. 

An offence committed during a Police inquiry and 
before any proceedings have been taken in Court 
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does not require sanction under section 195 of the 
Criminal Procedure Code. P Ajaib Singh v. Emperor, 
34 P. R. 1917 Cr 18 Ck. L. J. 893 1HU5 

S. 195 Judicial proceeding — Applied!ion for 

leave to me. 

Per Ghaudhuri , J — Tlie Original Siclo of the High 
Court is in no sense a » ourt subordinate to the 
Appellate Bench of the High Court which hears 
appeals therefrom, and an application bv way of 
appeal to the former under section 195, Ciiminal 
Procedure Code, does not appear to be com¬ 
petent. 

Per Curium — An application for leave to sue is a 
stage in a judicial proceeding. C Budhu Lall r. 
Chotu Gope, 21 C. W. N. 654; :5 C. I . J. 401; is ( u. 
L. J. 793 313 

—— — S. 195— Provincial Small Cause Court, 

whether subordinate to District Judge. 

A Provincial Small Cause Court is under sub-clause 
(c) of clause (7) of section 19% l liminal Procedure 
Code, to be deemed subordinate, for the purposes of 
that section, to the Court of the District Judge and 
the latter has, therefore, jurisdiction to entertain an 
appeal or application under clause ( 6 ; of section 195 
against an order of a Provincial Small Cause Court 
granting or refusing sanction for prosecution. C 
Kibarak Chandra v Akshov Kumar Banf.kjee, 21 
C W. N. 948; 26 C. L. J. 138. i 8 Cr. L. J. 791 311 

-Ss. 195, 439— Sanction to prosecute — Sessions 

Judge , interference by, under s. Iu5, whether com¬ 
petent — District Magistrate, whether subordinate to 
Sessions Judge—Accused, right of, to be heard — 
Decision. 

A Sessions Judge is not the authority to whom 
a District Magistrate, in the exercise of his powers 
under section iP5 of the Criminal Procedure Code, is 
subordinate and consequently it is not open to the 
Sessions Judge, even if an application is m{u)c to 
him, to interfere under section H 6 with an order of the 
District Magistrate in appeal granting sanction to 
prosecute the accused. The only remedy of the 
accused is by v ay of revision to the High Court 
under section 439 of the Criminal Procedure Code. 

Section 195 of the Criminal ^Procedure Code con¬ 
templates that where an order is to be made to the 
prejudice of a party, that party is to be first heard 
by the Court. PAT Uchitjuac. Barhmo Singh, 
18 Cr. L. J. 759 l&o 

_S. 195 (d) — Revocation of sanction by Distriit 

Judge in appeal—Revision—High Court, power of 
interference of. 

The High Court can intoifero under its reu-ional 
jurisdiction, conferred by section 115 of the Code of 
Civil Procedure, with an appellate order of a District 
Judge passed under section 195 ( 6 ; of the Ciiminal 
Procedure Code. PAT Kano Bahadur Singh v. 
Sheosaxdan Singh, 18 Cr. L. J. 873 985 

-S. 200 1002 

-Ss. 200, 202. 

A Magistrate taking cognisance of a case, who 

proceeds under section 202 of the Criminal Pro 
codure Code, must record the reasons showing 


why ho is not satisfied as to the truth of the com¬ 
plaint of the offence of which he is taking cog¬ 
nisance. 

A Magistrate proceeding under section 202, Cri- 
mimil Procedure Code, is not entitled to enquire 
into the case himself and also to authorise a pre¬ 
vious local investigation by a Police Officer. 

A Magistrate who has taken cognisance of an 
offence under section 200 of the Criminal Procedure 
Code is until lie is relieved, if relieved at. all of 
the case, the person who ought to make final 
orders in the case. He cannot relieve himself of 
the responsibility by shifting the burden on to the 
District Magistrate. 

A District Magistrate ought not to direct a Sub¬ 
ordinate Magistrate in a case pending before that 
Magistrate to proceed to the spot and to make 
a report to him. If he considers that the Magistrate 
is for any reason not proceeding properly with the 
case, he should withdraw the case, proceed with it 
himself and take the responsibility upon his own 
shoulders. A Madho C.ik t\ Rashid Aiimad 15 A 
)j. J. 642; 18 Cr. L. J. 765 ’ jjV 

---Ss. 221 (7), 1 35, 537. 

U here an accused who was a previous convict was 
convicted of theft and sentenced to enhanced punish- 
ment under section 75 of the Penal Cede, but the 
charge sheet did not specify the previous convictions 
as required by section 221 (7) of the Criminal Pro¬ 
cedure Cede: 

Held, that the defect was cured by sections 535 
and 537 of the Criminal Procedure Code, inasmuch as 
there had been no failure of justice nor had the ac¬ 
cused been prejudiced in his defence. P Bjsakhi v 
Ember or, 29 P. R. 1917 Cr; 18 Cr. L. J. 875 . 37 i»‘ 
W. U. 1917 Cr. * 

-Ss. 233, 535 — Misjoinder of charges—Persons 

separately fabricating evidence to defraud complain. 

ant, whether can be tried jointly — Re-tnal. 

Four pci sons were convicted in a joint trial 
under section 193, Indian Penal Code, two of them 
for having falsely executed one kabuliyat and the 
other two for having falsely executed another 
kabuliyat for the purpose of defrauding the com¬ 
plainant: 

Held, that there was a misjoinder of chaiges that 
is to say, theie ought to 1 ave been at least two trials 
one in respect of each kabuliyat. 

(The conviction and the sentences imposed were 
set aside, but no re-trial was ordered in view of the 
circumstances of the case.) C Emperor v. Ea/af 
Sheikh, 21 C. W. W. 756; 18 Cr L. J 833 Vs 7 

-S. 235 

- 23 6—Doubt as to offence committed _ 

Conviciion, alternutive— Procedure. 

Where a Court is satisfied that the accused has 
committed one of two tffences, either that of counter¬ 
feiting a currency note under section 489A of 
the Penal Code, or that of attempting to client 
under section 420 read with section 511, a convic¬ 
tion should be recorded in the alternative under 
those sections, and the question of sentence 
should be considered from the point of view of th * 
maximum sentence provided for the lesser of tj, 
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two alternative offences. A Hira Naxd v. Emperor, 
15 A. L. .T. 587; 18 Cr. L. J. 790 310 

--S. 238— Rioting — Acquittal—Conviction for 

criminal trespass and hurt, legality of. 

An Appellate Magistrate canuot, when once he 
acquits persons charged with rioting and being 
members of an unlawful assembly of that offence, 
convict them of the minor offences of house trespass 
and hurt under sections 448 and 323 of the Indian 
Penal Code. 

Eleven persons were charged with rioting and 
being members of an unlawful assembly before a 
second class Magistrate. They were convicted of 
offences under section 147 of the Indian Penal Code. 
On appeal the Appellate Magistrate acquitted seven 
of them and convicted the remaining four of offences 
under sections 448 and 323 of the Indian Penal 
Code: 

Held , that the conviction was illegal and must be 
set aside. IYI M'oxgalu Aorodhono Hathi, In re, 
18 Cr. L. J. > 60 • 828 

•-S. 250— Frivolous and vexatious accusation — 

Compensation , order for payment of. 


Where accused are charged with theft and riot 
and the charges have reference to property which 
forms the subject-matter of a Civil suit already 
pending, it is desirable in the interests of the fair 
administration of justice that the Criminal proceeding 
should be stayed until the disposal of the Civil suit. 
PAT Khobhari Rai r. Bhagwat Rai, 1 P. L W 
793; 18 Cr. L J. 771 147 

-S. 352. 


Section 352 of the Criminal Procedure Code does 
not vitiate the whole trial in a jail when there is 
nothing to show that admittance was refused to 
any one who desired it, or that the prisoners were 
unable to communicate with their friends or Counsel. 
No doubt it is difficult to get Counsel to appear in 
jail and for that reason, if for no other, such 
trials are usually undesirable P Saiiai Singh v 
Emperor, 21 P. W. R. 1917 Cr.; 18 Cr. L. J. 852 


-S. 423 

- S. 435 

- S. 436 


*20 

149 

652 

658 


Where a charge in respect of which a complaint 
is made is a specific and serious one, it cannot be 
described as frivolous or vexatious; unless it is in 
fact false; and unless it is held to be false, ar. order 
for compensation under section 250 of the Criminal 
Procedure Code is not justified. PAT Mangra 
Kiiaria v. Ram Diiari Singh, 2 P. L. W. 1 i6 ; 18 Cr. 
L. J. 837 661 

-Ss 258, 436 — Penal Code (Act XLV of 1860', 

ss. 465, 467- Jurisdiction oj Sessions Judge to order 
committal or jurther enquiry for offence under s 467, 
I P. C-, where accused was acquitted of offence under 


" 8. 439 Acquittal Application by private 

person to set aside acquittal-High Court, interference 
by. 

Per Teunon , /.—No hard and fast rule should be 
laid down that applications made to the High Court 
by complainants for setting aside acquittals of 
persons who have been charged with the commission 
of offences are to be discouraged, as that would result 
in the High Court abdicating its functions and, in the 
present conditions of India, in denial of justice. 

Every such application should be considered on its 
own facts. 


s. 465— Discharge, meaning of. 

Per Richardson, J. —Where a person accused of 
forging a document is charged with an offence under 
section 465 of the Indian Penal Code, and is acquitted 
by aEirst Class Magistrate under section 258,Criminal 
Procedure Code, the Sessions Judge has no power to 
direct his committal or to order a further inquiry 
under section 436, Criminal Procedure Code, on the 
ground that the offence alleged falls under section 
467, Indian Penal Code, as it relates to a document 
which is a valuable security. 

The acquittal of such a person on a charge undt r 
section 465, Indian Penal Code, cannot be construed 
as an order of discharge in respect of the alleged 
offence under section 467. 

An order of discharge under the provisions of the 
Criminal Procedure Code should precede the framing 
of a charge, though there might be cases in which 
an accused can be discharged otherwise than under 
the specific provisions relating to discharge in the 
Criminal Procedure Code. 

Per Teunon, J —The Magistrate’s order acquitting 
such an accused of an offence under section 465, Indian 
Penal Code, is tantamount to an order discharging the 
accused of the graver offence in respect of the same 
document punishable under section 467, Indian Penal 
Code. C Abdul Hakim Khan v. Buzruk Ali Khan, 
26 C. L. J. v 10; 18 Cr. L. J. 834; 22 C. W. N 117 658 
— S. 344— Riot and theft-Stay of proceedings 
—Civil suit in respect of same property already pend• 
ing , effect of. 


Per Huda, J. —The practice of the High Court has 
always been to discourage such applications wffien 
presented on behalf of private parties and this 
practice should not be departed from. C Wazuddi 
v. Raiiimcddi, 18 ( r. L. J. 849 - 817 

--- S. 439- Concurrent revisional jurisdiction of 

High Court and Sessions Judge — Practice. 

If a remedy which is asked for in the High Court 
can also be obtained from the Sessions Judge, the 
High Court will decline to exercise jurisdiction°unless 
there be special reasons to the contrary, and will rele 
gate the party {reeking relief to the lower Court. 

Such is the established practice of the High Courts 
of Calcutta, Allahabad and Bombay, and should nnt 
ordinarily be departed from. PAT MusanRaiv. 
Birich Roy, 2 P. L. W. 115- 18 Cr. L. J. 863 831 

— --S. 439— Revision—Irregularity—High Court, 

interference by. ' 

here an applicant has not in any way been pre¬ 
judiced by an irregularity, the High « ourt will not 
interfere in revision on the ground of that irregu- 
arity. A Madiio Gir v. Rashid Ahmad, 15 A. L. J‘ 
642; 18 Cr. L. J. 765 1 4 l 

— ^ S. 47 6—Judicial proceeding - Enquiry by 
Court without jurisdiction, effect of—Perjury during 
enquiry, prosecution for , legality of. 

Dubitante —A Court making an enquiry without 
jurisdiction is not competent to pass an order, tinder 
section 476, Criminal Procedure Code, for the pro¬ 
secution of a witness for perjury committed during the 
course of such enquiry, even though the Court honestly 
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believed it had jurisdiction and the parties did not 
object to it, inasmuch as the proceedings in the enquiry 
are not ‘judicial proceedings’ 

A proceeding before a Court of Justice acting in 
the administration of justice is a ‘judicial proceed¬ 
ing’. 

A Court taking evidence in a proceeding of which 
it is entitled to take cognizance under the Legal 
Practitioners Act, is a‘Court’ within t ho meaning of 
section 47d, Criminal Procedure Code, and the pro¬ 
ceeding is a‘judicial proceeding’. M N.u.lasivav 
Pillai v. Ramalixgam Pillai, 32 M. L. J. 402; (1917) 
M. VV. N. 303; 6 L W. 304; 18 Cr L. J. 78'» 305 


-g s 476 , 195 — Mutation application , dismissal 

of,by Deputy Collector — False claim—Succeeding 
Deputy Collector, whether competent to sanction pro¬ 
secution for offence under Penal Code (Act XL V of 
I860), s. 209— Jurisdiction. 

One R. applied to a Land Registration Deputy 
Collector for mutation of his name in the place of 
one $. whom lie alleged to be dead, but an applica¬ 
tion purporting to be on behalf of S was also made 
to the Deputy Collector stating that she was alive. 
The mutation application of R was dismissed on 
16th December 916, in the absence of both R. and 
8 On 16th March 1916, an application purporting 
to be on behalf of S. was made to t ho successor of 
the Deputy Collector by whom the mutation appli¬ 
cation was dismissed, praying for sanction to 
prosecute R. for an offence under section kOJ, Indian 
Penal Code, and he record’d an order under section 
476, Criminal Procedure Code, directing the pro¬ 


secution of R : 

Held, U) that the Deputy Collector had no jurisdic¬ 
tion to make the order as he had no judicial proceeding 
pending before him in the course of which the offence 
under section s'03, Indian Penal Code, could ho said 
to have been brought to his notice: 

( 2 ) that the proper course would have been to give 
sanction under section 195, Criminal Procedure Code. 
PAT Ram Nigah Singh v. Emperor, l P. L W. 
772; 18 Cr. L J. 895 1007 


__ g St 47^ ) 195— Person not named in sanction, 

whether can be proceeded against. 

Section 195, Criminal Procedure Code, operates as 
a bar to the trial of certain offences, and the test of 
the necessity for the grant of sanction is the 
character of the offence and not of the offender; 
once the bar imposed by section 135, Criminal 
Procedure Code, to the trial of an uffenre 
has been removed, the Magistrate before whom 
the trial takes place is not barred from issuing 
process against and trying persons who have 
not been specifically named in such a sanction 
under section 195, Criminal Procedure Code or 
in an order under section 47*, Criminal Procedure 
Code, as the case may be. P Aja.b Singh v Empkkob 
34 P. R. 1917 Cr.; 18 Cr L. J. 893 1005 


__ g 47 ( 5 —Sanction to prosecute—Affidavit, false, 

filed before Munsarim — Preliminary enquiry. 

An affidavit, written in English, was presented 
to the Munsarim of the Court It purported to 
be signed by the deponent in Urdu. It was not 
proved that it was read or explained to the latter. Tho 


Judge held the statements contained in the affidavit 
to be false and exaggerated and gave sanction under 
section 476 of the Criminal Procedure Code for tho 
prosecution of the deponent: 

Held, (1) that the case was one in which a 
preliminary enquiry should have been made before 
an order was passed under section 476 of the Criminal 
Procedure Code; 

(2) that inasmuch as the matters contained in 
the afiiivit had not takin place b3fore the Judge 
the a'fi livit should Inve been rejected on the spot 
A Mathura Prasad v. Emperor, 15 A L. J. 5.7; 18 
Cr. L. J. 883 995 

- - S. 488 - Maintenance—Buddhist Law, Bur¬ 
mese — Dissolution of marriage—Desertion by wije. 

A wife who is driven away from her husband 
by his cruelty cannot be said to have “left the 
house not having affection for the husband” within 
the meaning of the Dhammathats. 

A wife who refuses to rejoin her husband without 
sufficient reason or who is living apart from her 
husband by mutual consent is not entitled to main- 
tenance: but a husband under Burmese Buddhist Law, 
who is bound to maintain his wife, cannot evade that 
liability by declaring that the marriaga has been 
dissolved by reason of the wife's absence from 
him. L B Them Me v. PoGywe, 9 L. B. R. 44: l* 
Cr L.J. 767 143 

- S. 483 — Maintenance for son — Past neglect, 

effect of—Magistrate, duty of. 

When an application is made under section 
488, Criminal Procedure Code, by a child, it is 
the duty of the Magistrate to enquire, first, as 
to whether the child is unable to maintain itself, 
secondly , if the father is in a position to support 
his child, and thirdly, whether the father is 
neglecting to maintain his child. Past neglect of 
his* duty to support his child may be a cogent 
f.ictor in corning to a finding that at the time of 
the application the father is neglecting or refusing 
to support his offspring. 

The object of maintenance proceedings, however, 
is not to punish a parent for his past neglect 
but to prevent vagrancy by compelling those who 
can do so to support those who are unable to 
support themselves and Imre a moral claim to 
support. If, therefore, a father offers to maintain 
his son on condition that he lives with him the 
Magistrate should refrain from passing an order 
agaTri't the father until he has had an opportunity 
at least of proving that the offer is made in goad 


faith. 


The fact that, in the past, he has neglected to 
support his son should not be considered as suffi¬ 
cient, by itself, to hold that the offer is not mad a in 
.mod faith P Sardar Muhammad v. Nub Muhammad, 
22 1’. H. 1917 Cr ; 16 P. W. R. 1917 Cu* 18 Cr. 

L. J. 811 331 


__g 494 _ Order permitting withdrawal of 

prosecution, whether judicial—Court, duty of, tore- 
cord reasons for or do . 

In withholding or according consent to the with¬ 
drawal of a prosecution under section 494, Criminal 
procedure Code, the Court acts in a judicial capacity, 
and for its order, as for every order judicially made 
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it ought to give and record its reasons. C Umfsh 
Chanoba Roy v. 8 atis Chandra Roy, 26 C L J -/ns. 
18 Cr. L. J. 886 ; 22 C. W. N. 69 ous 

-S. 526 II s 

-S '528 l 93 0 

--S. 535 ''5 

-— Ss. 535, 537 Qoi 

C Zull 7 k t ° / “ i ’V / ’ on private property to 
ZS^ot ° n ° f W1 * e ’ Injunction, grant of ,. 

Where Government is found to have no right 

channelna UPi> 16 H t0 ta ,'‘ kS a mitta b >' an artificial 
channel passing through the village, the revenue 

o ceis as agents of the Government are not entitl- 

reJw/T 6 land against his wish to 

reguUte the suppiy or distribution of water to his 

Such a rth or t0 execute repairs. 

S ch a r^ht can onty be exercised without violating 

0 ‘ h ”■ * “»■« °< 

I . 1 ‘J *» injunction 

trom committing trespass on the properties of 

water for" nerS for „ c ? ntrollin g the distribution of 
! tor purposes of irrigation. 1 Y| Secretary of 

L W E 572f22 Ml™ m"’ (,9,7, M ' ' V - N ‘ 

CUSTOM of trade—Bombay Silver Market -Kachchi 

and P a hhi Hint-Selling shroff, whether personally 
, Liable to principal of buying adatia. 

The custom of the B mi bay Silver Market for 
forward contracts is that only shroffs are the osten- 
s.ble buyers and sellers though shroffs may have 
and often do have outside principals for whom 
they . are acting. The shroffs, when actim- for 
principals, work sometimes for kachchi adat and 
sometimes for pakki adat. In the cam of kachchi 
adat the adatia shroff guarantees the performance 
of the contract to,.,the other,shroff but does not 
guarantee its performance to his own ..principal. In 
the case of pakki adat the adatia shroff, who then 
acts for a higher rate of commission, is liable as a 

other shroff *° hl3 owa em PWer and to the 

There is no custom in the Silver Market whereby the 

selling shroffs are exempted from personal liabilify to 
the principal of the buying adatia for damages for 
breach of a contract entered into by them B 

Mjr* •• 

~sz zzstszsr * 

ADOPTION— Acquiescence,effect of—Estoppel 
m consequence of the ppeL ' 


[1917 


CUSTOM—confd. * • 

of * he superior landlord who 

cr6&L(^ri rnA tYt a »...* _ i _i_j M . 

P Ahmad v. 


Where in consequenceof The' a«,T,fit' T"* 
by the collateral heirs of the adooUve fsil “ l P 

ass 

kh ^[ E N A H 0 N—M ukarraridari rights—Tar 
To it ° Ma f uz , a Bhai W, Aitock District—Necessity 

* thG ° z rdinary custom’ a & nd 

S them a mukarraridar cannot sell hia 

^ept for valid necessity even where tt ^ndie'”! 


created the miikarraridarv rights. t* 

Samand, 56 P. R. 19i 7: 13 P. \V. R.’ 1917 8 14 

, — t UEN ’ AT ',^ h, J widow of her husband's pro 1 
■perty-Revcrs,oner’s right , extent of-Transfer of right 

LITE *“' r r "'" m ■ 

salt ?? ht !° contesfc “ alienation or 

of nee« a , W,dow ° f her busba n d ’s property for want'f 

of necessity or otherwise is a personal one; and its 

transfer to a stranger, whether it is made in her life- - 

ta m nu°bl,v ‘ e r r dCa ‘ h ’ i3 both ille " al aad opposed , 
tL/ ron P ‘ Cy if 5 f, tlmulatin R gambling in litiga- 
tiou. Consequently the transferee of such a ri4t: 

tho7r/ ar,<h t0 maintain a suit for recovering 
the alienated property, on the ground that the aliena- 

Imam Din! 74"p U w? r ii Z i d 9i7 ne ' P D '"'^ ChA! ^ 

ZtZhi lbCfV ' I0N — Re-appeara nee of submerged land 

HvernrtL ° CCU P anc \ nt - granted before 

-M,lr ’ nat,lre J of ~ Caxtom noi ancient, effect of 
Mutation pro-eedings, effect of-Limitation. > 

in a suit for declaration of occupancy rights if 

T tha?H fled ,° n ^ ° f the ^fend P ant 8 7 landTords 

of tha t pam,ff / had losfc aI1 rights on account 

cor lin„ o ib r61 ° n ° f h<3 la, ’ d Under the river ae- 

(61 tlmt L -f nera , 1 castom of tb e district and 
(I that the suit was barred as mutation had taken 

occ irrp/r 0 ! 1 ' ° f the r ' efendailts 0,1 submersion which 
occurred twelve years before suit. It appeared from 

that Gmt m" ° f , ' 8 , 8 V elied u P° n b 7 the defendant 

onlv in the a " G ' ad bccome subject to river action ' 
only in the previous year whereas the occupancv 

n 0 hts were of a date long anterior to ' St-0: P 7 '- 

lish l ’e , i ‘ at th u 6 P ro P rie tors had failed to estab-' 

i rfp« "ss 

was^uriH 6 , 011310 " 1 Pr ?, 0urided ^‘he defendants' 

before rTv P { 'et; meq n ab ‘ e ’ aS n " hts panted long 
to rules nbi ■ ■ ° n - be g a n canid not be subjected' 

not ancient and could n°t have the force of law- 

“;i iszs rssi ^ : 

peaiance above the water-level which erpn^ ^ 
place only a short time before ’sut. P MdhLma„ 

Tar c.Piran, 37 P. R. 1917 . 124 P. W. R. 

_ 394 

-if" „x'sr" 

formed to a m U H ha ' lim f dan tradiu S &miiy so far con- 

of a 1 " T t0mS t lat the y i* red as members ' 
joint family purchased properties intlie 
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Held, that a suit for partition would lie and the 

Bnares would be allocated according to the principles 

of Hindu I.aw. 

Held, further, that the fact that the parties belonged 
,to the class of Xairayats who, many years ago, 
married Konkani women and largely conformed to 
Hindu manners and usages, may be taken into 
account with the rest of the evidence for the purpose 
of explaining the footing: on which they lived and 
traded for so many years. IYI Hussain Saiiih v. 
Hassan Saib, 5 L. \V. 835 184 

- ' " HINDU LA W—Succession — Dancing girls — 

Females, rights of. 

Succession to the estate of a dancing girl is based 
more upon usage obtaining in tin* enste-than upon 
any text of Hindu Law, and according to that usage 
.females take in preference to males. 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-uncle’s daughter 
would be preferred to the maternal grand-uncle’s 
daughter’s son IV1 Subbaratna Mudali r. Bala- 
kbishnaswami Naidu, 22 M. L. T. 91; 0 L. W. 184; 33 
M. L J. 207; (19.7) M. W. N. 569 408 

-’JOINT HOLDING—Widow, right of, to 

demand partition 473 

" —SUCCESSION — Agnates living in separate 

i village and owning no lard in village oj deceased, 
right of. 

Prima facie agnates of a deceased person are en¬ 
titled to a share in his estate, even though they live 
in another village and own no land in the village in 
which the land in dispute is situate. P Nanda v. 
HfRA, 47 F. R. 1917; 117 P. W It. 1917 230 

.-- Auans of Mau/.a Cliakrala , Mian- 

wali District —Sardari, custom of — Collateral succes¬ 
sion — Presumption—Burden of proof. 

A special custom of sardari exists in the family of 
A wans of Mauzas Chakrala and Thamewali, Mianwai 
District, and among them the rule of succession from 
father to son is governed by the pagwand rule, and 
in the case of collateral succession the whole blood 
and half blood succeed together. 

The onus of proving any other custom, e. g., yak- 
madri , lies on the party who alleges it. P (Ihulam 
Muhammad Kh\n v. Nur Kuan, 0> P. R. 1917; 105 

P. W. R. JP17 897 

- — ——Chundawand — Rindwanas of 

Shahpur District. 

The custom of chundawand in the Shahpur District 
is exceedingly rare, and there is no trace of it 
amongst Rindwanas who form a sub-division of the 
Mekan tribe. P Sultan r. Ghulla, G 8 P. W. H. 

1917 783 

__ Sistei v. collaterals—Man wul 

Jats , Tahsil Alipur, Muzaffargarh District. 

Among Mahwal Jats of Tahsil Alipur, District 
Muzaffargarh, a sister Joes not exclude collaterals, 
w r hether she be married in the family or not. P 

Hayat u. Rustam, 48 P. R. 1917; 118 P. W. R. HM7 

DECREE based on compromise, construction of— 
Declaration — Possession. 

A decree based on a compromise in a declaratory 
suit to the effect that the plaintiff is to get possession 
of certain land is a decree for possession. The meie 
fact that the word “dakhilyabi” does not occur m 
the decree is not enough to alter it from a decree 


DECREE—concld. 

for possession into a declaratory decree. P Fakira v. 
Pir Bakhsh, 34 P. W. R. 1917; 55 P. L. R. 1917 2 

-, cancellation of, effect of 872 

» construction of— Interest, right of creditor to 
appropriate payment towards—Contract Act (IX of 
1372\ s. 60, applicability of, to decrees. 

An instalment decree made in a suit upon a 
hand-note ran as follows: “Jt is ordered that the 
defendants do pay to the plaintiff the sum of 
Rs. 2,888.^-0 with interest thereon at the rate of 12 
per cent per annum * * The amount decreed * * 
to he paid in yearly instalments of Rs. 600 payable 
on July 15th each year' * * * 

Hold, that under the decree interest was payable 
yearly and for the purpose of the decree the year 
must bo taken to end on the 14th July, and that the 
plaintiff was, therefore, at liberty, in the absence of 
any express or implied appropriation by the judg¬ 
ment-debtor, to appropriate, out of each payment as 7 t 
was made, a sum sufficient to satisfy the interest 
due at the date of the payment towards the satis¬ 
faction of the interest and to credit the balance 
only towaids the principal. C Biswanath Bhatta- 
ciiaiuke r. Samkswar Sarma, 21 C. W. N. 1055 348 

--— , ex parte, set aside by suit, effect oj - Original 

suit, revival of. 

When an e.r parte decree is sot aside by a suit, its 
effect is to relegate the parties to the position they 
previously occupied, m itli the result that the suit 
which terminated in the cr parte decree is revived 
and must be tried by the Court, if the plaintiff de¬ 
sires to proceed with it. C Dharanidhar Aditya 
v Hemanga Chandra Jana, 21 C. W. N. ’0S7 956 

DEFAMATION— European called “native.” 

Calling an European or Anglo-Indian a “native” 
is not defamatory, though jt may by grossly abusive. 

L B Christensen v. Castor 696 

Journalistic communication termed “rubbish.” 

To describe a journalist’s communication as rubbish 
is defamatory, because the imputation conveyed 
by the word affects p’cjudicially his capacity as 
a journalist. L B Christensen v. Castor 696 

- Suit against several persons making defama¬ 
tory statements, maintainability of — 

Where a number of persons make defamatory 
allegations against the plaintiff, a suit against all 
of them to recover damages for defamation will not 
lie, unless it is proved that tho defondants made 
those allegations acting together, as each publication 
of the libel or slander is a distinct tort and a separate 
suit would lie against every person uttering and 
publishing the slander. C Digambar Das r. Biswes- 
war Chowdhury 12 

DELAY in FILING SUIT— Acquiescence. 

The mere fact that a suit by the reversioners 
challenging'a gift is not brought till ten or eleven yeais 
after the death of tho donor does not show that the 
plaintiffs acquiesced in the gift and tho plaintiffs are 
not thereby estopped from bringing tho suit. P 
Bhag Mal v. Bhagwan Das, 125 P. W. R. 1917 636 

DIVORCE ACT (IV of 1869), Ss. 12, 13, 14— Con¬ 
donation, what amounts to — Collusion—Desertion on 
part of husband—Wilful neglect or misconduct. 
Condonation is forgiveness of a conjugal offence 
with full knowledge of all the circumstances and is 
a question of fact, not of law. It is a blotting out 
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of the offence imputed, so as to restore the offending 
party to the position which -he or she occupied before 
the offence was committed; consequently mere for¬ 
giveness is not condonation, in order to amount to 
condonation it must completely restore the offending 
party, and must be followed-by cohabitation. 

Whero after the wife’s confession of adultery, the 
husband allows her to occupy her bed (which is a 
separate bed) in the same room and to live in the 
house as usual for some days, the conduct of the 
husband cannot be regarded as condonation of the 
adultery. 

A collusion within the meaning of section 13 of 
the Indian Divorce Act is held to exist where the 
initiation of the proceedings for dissolution of 
marriage is procured, or its conduct provided for, 
by agreement or bargain between the spouses or 
their agents. 

A mere refusal by the husband, without reasonable 
cause, of the matrimonial bed does not constitute 
desertion on his part or such wil r ul neglect or mis¬ 
conduct as conduces to adultery, and is not an ade¬ 
quate ground for dissolution of marriage. C De 
Ste Cboix v. De Ste Croix, 21 C. W. N. 717 447 

EASEMENT— Natural right, to discharge water onto 
lower la nds—Obstruction, whether constitutes continu¬ 
ing cause oj action. 

Own°rs and occupiers of higher lands have the 
right to discharge surface water of their lands on 
to the contiguous lower lands not only in the dry 
season but in all seasons of the year. 

This right is not curtailed by any natural changes 
such as the silting up of an adjoining river, in con¬ 
sequence of which the burden of the lower ground 
is enhanced. 

An obstruction to the discharge of surface water 
constitutes a recurring cause of action, so that no 
question of limitation can arise in regard to a suit 
for the removal of the obstruction. C Kaseswar 
Mukerjee v. Annoda Prosad Patra 863 

- by prescription , whether can be acquired by 

■ tenant—Landlord and tenant—Right to raise water 
for irrigation—User for 50 years—Presumption of 
lost grant. 

An easement by prescription under the Limitation 
Act cannot arise between landlord and tenant. 

Where the plaintiff’s predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of right and without any objection by 
the latter for 50 years, the Court is justified in pre¬ 
suming the existence of a lost grant. PAT Krishan 
-Chandra Mandal v. Ram Sahay Katari, 2 P L. w. 

46 577 

'- Water rights, extent and scope of—Suit, to 

restrain use of watercourse , where no damage caused, 

• maintainability of—Suit by transferee from Hindu 
'■ widow. 

y Everybody has a right to do anything on his 
own laud with regard to the diversion, storage 
or the uses of water in any way he chooses, provid¬ 
ed that when he ceases dealing with it on his own 
land or whtta he has made such use of it as he is 
minded to make, he is not to allow or cause that 
water to go upon his neighbour’s land so as to affect 
that neighbour’s land in some other way than the 
■\YajF in which it had been affected before. 



A person has no right to obstruct the water of a 
natural stream, except to the extent to which he 
has had prescriptive use thereof. 

A plaintiff, whose natural rights in regard to 
watercourses are in danger of being infringed or 
further encroached upon by a new enjoyment on 
the part of the defendant, capable of being converted 
by user for the prescriptive period into a new right 
in the latter, has a good cause of accion, apart from 
any question as to the amount of damage which he 
may have suffered or be likely to suffer. 

A plaintiff whose title to land is based upon a 
grant by a Hindu widow, which may or may not 
be valid against the reversioners, can during the 
lifetime of the widow maintain a suit for a perma¬ 
nent injunction restraining the defendant from 
diverting the course of the natural flow of surface 
water so as to affect hie land. C Eralijool Tea 
Co., Ltd v. Nagexdro Nath 47 

EJECTMENT, suit for—Cause of action. 

The institution of a suit for ejectment of the 
tenant cannot be regarded as the requisite act 
showing the intention of the landlord to determine 
the lease within the meaning of section 111 (g). 

On non-payment of rent by the lessee the landlord 
brought a suit for his ejectment on the ground 
that under the terms of the lease the tenancy was 
forfeited in consequence of the non-payment: 

Held, that a suit for ejectment was not maintain¬ 
able for want of a cause of action, as it was not 
even alleged in the plaint that before the institution 
of the suit the plaintiff had, on the failure of the 
tenant to pay rent, done any act showing his inten¬ 
tion to determine the lease. c Naurang Singh v. 
Janardon Kishore Lal Singh Deo 952 

-—• suit—Redemption, whether can be allowed. 

Where m a simple suit for ejectment the plaintiff 
set out in the relief clause that, if it were found by 
the Court that there were any encumbrances on the 
property in suit, an order might be made permitting 
him to have redemption: 6 

Held, that the plaintiff could not have redemption 
in such suit. O Jang Bahadur Singh v Chaxdrkj 
Singh, 4 O. L. J. 365 j 

ENHANCED PUNISHMENT 987 

ESTOPPEL 675| 775 

- See Evidence Act (I of 1«72), Section 115. 

Actions and conduct of parties. 

Actions and conduct of parties might give rise to 
estoppel, when such actions and conduct have pro¬ 
duced alteration of circumstances so great that 
without great loss and inconvenience the parties 
cannot be put back in their original position. 1VI 
Hussain Sahib v. Hassan Saib, 5 L. W. 835 184 

— Admission, value of. 

A mere admission of the right of one party by 
the other in a previous case between them does 
not amount to an estoppel, bat it affords a strong 
piece of evidence against the person, making the 
admission. P Sultan v. Ghulla, 68 P. W. R 1917 

„ 283 

Trespasser building upon another's land, 

effect of—Suit for demolition—Building with know¬ 
ledge of defective title. 

If a stranger builds knowingly upon another man’s 
land, there is no principle of equity which prevents 
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the owner from insisting on having hick his land 
with all the additional value which the occupier has 
imprudently added to it, PAT Stocking, B. v. Tata 
Iron and Steel Co , (I9i7) Pat. 273; 2 P. L. W . »33 ; 

2 P. L.J. 6o0 175 

EVIDENCE— Admission of irrelevant evidence , whe¬ 
ther vitiates judgment. 

The mere fact that inadmissible evidence was 
admitted by a Court does not vitiate its judgment, 
if the Court arrived at its conclusions on the merits 
independently of the evidence improperly admitted. 
C. Ambar Ali t\ Lutfe Ali, 25 C. L. J. 019; 21 C. 
W.N.996 H6 

- Criminal Procedure Code (Act V of 1898,1, s. 

145, proceedings under and order therein , whether 
relevant. 

The facts of a previous proceeding under section 
145, Criminal Procedure Code, and the order passed 
therein are relevant in a suit between the same 
parties foi recovery of possession of the land on 
declaration of title, but the reasons for the order 
are not relevant. C Baroda Prosad Roy Chowdhury 
v . Manmath Nath Mitra 456 


EVIDENCE ACT (J of 1872\ S. 13-Chittas, private 

admissibility of. 

Semble. —Private chittas , however old, are not 
admissible in evidence under section 13 of the 
Evidence Act. C Napar Joardar v Pratima Sundari 
D assy a 726 

-Ss. 30, 114 (b) — Confession of co-accused, 

whether constitutes sufficient basis for conviction — 
Retracted confession , value of. 

The confession of a co-accused is not the 
same thing as the testimony of an accomplice and 
stands on a different footing. It may he taken into 
consideration as lending support to other evidence 
in the case. But if there is no other evidence, it 
is not a proper basis for a conviction. It is not 
strengthened by the fact that it is supported by 
the other confessions, whether these have been made 
in such circumstances as to preclude the theory that 
there has been connivance between the persons 

making the confessions or not. 

The weight to be given to a retracted confession 
depends on the circumstances under which it is 
made, and on the intrinsic credibility of the 
confession. U B Nga San Nyein v. Emperor, 3 U. B. 
It. (1917* 18 Cr L. J. 774 150 

-S. 32 13'. 

A statement by the vendors »n a deed of 
sale that the land conveyed is limited by coitain 
boundaries, is an admission that their proprietary 
interest does not extend over any land outside the 
boundaries mentioned, and as such is admissible 
against strangers to the transaction under section 32 
(3i of the Indian Evidence Act. C Amb»r Ali v. 
Lutfe Ali, 25 C. L. T. 619; 21 0. W. N. 996 116 

__ s. So—Register of births and deaths kept 

by village official, entries in, admissibility oj—Entry, 
whether evitlence of actual date of death. 

A village kamarn or Reddi keeping a register of 

deaths acts as a public servant in the discharge of 

his fficial duty within the meaning of section 35 
of t]\e Evidence Act. It is not necessary that a 


public servant should be compellable by legislative 
enactment to discharge such a duty. 

Whero death registers are kept under the directions 
of the Board of Revenue acting as agents of the 
Government, the entries therein are admissible in 
evidence under section 35 of the Evidenco Act. 

An entry in such a register is proof of the actiial 
date of death. !Yi Dkvara F'ai.li Uamalinga Reddi v. 
Srigirikaju Kotayya, 22 M. L. T. 17; 33 M. L. J 00 - 
(1917) M. W. N. 558; 5 L. W. 216 286 

-S. 45 —Trade mark, imitation of — Expert, 

opinions oj, as to likelihood of deception by imi . 
tation trade mark, admissibility of. 

Opinions of experts, as to whether goods of a 
particular firm bearing particular trade marks 
alleged to be imitation would be likely' to deceive 
the ultimate purchasers to buy imitation goods 
in place of genuine ones, are inadmissible under 
section 45 of the Evidence Act, as they do not relate 
to any question of science or art. It is for the Court 
to decide whether the marks complained of are 
likely to deceive the public. S Macdonald & Co. v. 
Holland and Moss, 10 S. L. R. 175 539 

-S. 55— Character, evidence as to, relevancy of. 

In civil cases the fact that the character of any’ 
person is such as to affect the amount of damages 
which he ought to receive is relevant, but evidence 
may be given only of general character and not of 
particular act bv which character is shown. L B 
Christensen v Castor 696 

- S. 89 -Mnrtyaye deed—Attesting witnesses 

dead - Mor'gigor, failure 0 f, to produce mortgage- 
deed — Execution, proof of. 

The attesting witnesses of a mortgage-deed, 
required by law to be attested, were dead. It was, 
however, proved that the mortgagor had executed 
the deed, and that it had been returned to him at 
tlte time of the sale of the mortgaged property to 
the mortgagee The mortgagor was called upon to 
produce the deed before Court, but he fail°d to do so: 

Held, that under the above circumstances the 
execution of the mortgage-deed was, in view of 
section 89 of the Evidenco Act. satisfactorily’ estab¬ 
lished, irrespective of tin provisions of section 08 
et seq. of the same Act, O Jang Bahadur Singh 
v. Chandrej Singh, 4 O. L. J. 365 17 i 

-- Ss. 90, 114, 115— Unsigned accounts, pre¬ 
sumption as to —Improvements, claim for, by alleged 
occupancy tenant. 

Section 90 of the Evidence Act does not enable a 
Court to presume that unsigned accounts of a temple 
which do not purport to be in the handwriting of 
an y particular person or porsons were written by 
the authorised accountants of the temple. Nor can 
section 114 be invoked in aid of such a presumption. 

M Naina Pillai v. Ramanathan Chettiar, 33 M. 
L.J. 84 788 

- S. 91— Transfer of Property Act (IV of 1882), 
s 54 —Sale of immoveable profterty of less than 
Rs. 100 in value — Unregistered instrument of sale, 
admissibility of, in evidence. 

For the sale of an immoveable property of less 
than Rs. 100 in value an unregistered instrument, 
unaccompanied by delive ; of possession, is of qo 
avail and confers no title, 
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- Where an immoveable property of less than Rs. 100 
in value is sold by delivery of possession and an 
instrument of sale is also executed but not registered, 
the instrument is admissible as evidence of the 
nature of the transaction as under section 91 of the 
Indian.. Evidence Act such an instrument, although 
it dors not confer any title and is merely evidentiary, 
is the only admissible evidence of the nature and 
terms of the^ transaction C Jc.man v. Mohammad 
Na'Binkoaz, 21 C. W. N. 1149 779 

- S. 92— Written ccirespondence varying rent 

payable under registered lease , whether admissible 

in evidence—Rent suit—Right of party to rectify 

registered lease , vhelhercanbe gone into. 

The phrntiff held a permanent lease from tha 
Government, which he sublet to the defendants by 
a registered document. In both the lease and ih*e 
under-lease there was an undertaking on the part 
of the tenants to reclaim the land. The reclama¬ 
tion not having aken place in accordance with the 
terms of the lease, Government served notice upon 
,the plaintiff to q iit and threatened to re-en'er. On 
this correspondence ensued between the plaintiff 
and the. under-lessees, defendants, with the result 
that the defendants agreed t^at if the plaintiff 
would obtain a fresh lease in place of the original 
lease, which the Government claimed to have for¬ 
feited, the rent payable by the defendants under 
the under-lease should be enhanced by a corres¬ 
ponding amount to that which the plaintiffs would 
become liable to pay ti Government; and in pursu¬ 
ance of that agreement the plaintiff received from 
the Government a fresh lease on more onerous 
terms than those on which the land was held origi¬ 
nally by him. In a suit by the plaintiff to recover 
rent, not as provided for by the registered under¬ 
lease, but at D e rate as varied by the correspondence 
that took place between the parties: 

Reid, (11 that the plaintiff could not recover 
more rent than what was agreed to be paid under 
the registered under-lease, as the terms of that 
document could not be contradicted or varied by 
subsequent correspondence which was not registered, 
even though by th -t correspondence a binding agree¬ 
ment may have been made between the parties for 
altering the rent payable uader the registered sub¬ 
lease; 

( 2 ' that any case that the plaintiff might have for 
•alterning or rectifying the terms of the original re¬ 
gistered under-lease in a properly constituted suit, 
on the ground that the correspondence had given 
rise to a binding agreement which ought to be 
enforced in a Court of Equity, could not be gone 
into in the suit as it was an ordinary suit for rent. 

C Siiiba Prasad Roy v. Samarendra Nath Bose 

' 431 

-— S. 94 556 

- gs.n4,ii5 . :ss 

-- S. 114, ill. <b) 820 

- Ss. 114 (b\ ?0 —Confession of cc-accused, 

. whether constitutes sufficient basis for conviction _ 

’ Retracted confession, value of. 

The confession of a co-accused is not the 
same thing as the testimony of an accomplice and 
stands on a different footing. It may be taken into 


consideration as lending support to other evidence 
an the case But if there is no other evidence it 
js not a proper basis for a conviction. It is not 
strengthened by the fact that it is supported by 
^ e other confessions, whei her these have been made 
in such circumstances as to preclude the theory that 
there has been connivance between the persons 
making the confessions or not 

The weight to be given to a retracted confession 

depends on the circumstances under which it is 

made, and on the intrinsic credibility of the 
confession. 

The object of examining an accused person is to 
afford him an opportunity of explaining away 
evidence against him. Each point appearing in 
evidence should be put to the accused and he 
should be invited to offer his explanation or comment 
on it Anything in the nature of cross-examination 

should be avoided. U B Ng« S(n Kvein v Empfrou 
3 U. B R (19171 3: 18 Ca. L. J. 774 ISO 

-Ss llej UP. 

Section 115 of the Evidence Act does not eston 
any person fiom denying the legal effect of a 
itransact-on to which he is a partv, but only the 

truth of a “thing” which he intentional caused 

the other party to believe. The “thing” dees 
not refer to the legal validity of an agreement 
to relinquish a spes successionis when it actuates 
nor to an intention which has to come into exist* 
ence in the future, e g , when a succession opens. 
Jhe intentional misleading under the section 
refers to the present existence of a right or fact 
and not to a future metaphysical possibility. M Asa 
Beevi v. Karuppan Chetty * 301 

- — S. 1 15— Estoppel —Mi nor ^represent of ion bu 

1 that he is major, effect of— li Person,” whether includes 
minor 

The meaning of “a person” in section 115 of the 
Evidence Act cannot be contracted so as to exclude 
from its connotation all persons declared under the 
Contract Act incompetent to contract. 

Where a person, not being clearly a minor in 
appearance, represents to another, and so intern 
tionally causes that other to believe, that he is a 
major and on the faith of that belief causes that 
other to part with his money, he is estopped from 
subsequently pleading minority and proving it. 

Per Heaton, J - In general the word ‘person’when 
used in the Evidence Act is used in its ordinary sense, 
and it ls uced m that ordinary sense in the case of 
section 115 of the Act also There is nothing in that 
section which, suggests that there should be any 
limitation put upon the word “person.” B Dadasahkb 
Dasrathrao r. Bai Nahani, 19 Bom L. R. 561; 41 

B * 480 . . 180 

S. 155— Impeaching credit of witness— Crimu 
nal Procedure Code (Act Vof 1898J, Ch .XIV, s. 162 

—Procedure—Proof of statement to Police—Person, 

whether bound to state ti-uth to Police. 

Under section ’55 of the Evidence Act the credit 

j • . . , impeached by proof of former 

statements inconsistent with any part of his evidence 
which is liable to be contradicted. 

Section 162 of the Criminal Procedure Code allows 
the credit of a witness to be impeached in the manner 
provided by the Evidence Act by the statement which 
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he is alleged to have made to the Police in the course 
Code;" 1 ,Sat,0n under Chapter XIV of the same 

If a Magistrate finds that a witness is recorded as 

having made a statement different from that which 

he has made before him and lie considers that in the 
circninstances of the case the discrepancy should 
be brought to light, he ought to ask the witness if he 
lias made the statement attributed to him by the 
Police papers If the witness admits that he has, he 
should be given an opportunity of explaining why 
the. contra diction lias occurred If the witness 
denies that he has made any such statament, the 
statement must be proved, before it. can be used for 
the purpose of impeaching the credit of the witness. 
JJ«1S n< ? fc ! lkc thc deposition of a witness made in the 
Commuting Magistrate’s Court, which can bo taken 
off the tile of that Court and brought on that of the 
Court of Session without any proof, because the 
deposition proves itself. Not so a statement attri- 
buted to a witness on the Police papers. 

No person is bound to state the truth to the Police 
n> the course of an investigation under Chapter XIV 
of thc Criminal Procedure Code. Hence a statement 
to the. Police is not evidence, as a statement made on 
oath before a competent authority is L B Xoa Pvu 
v. Emperor, 18 Cr. L. J. 844 ‘ 668 

EXCISE ACT (XII of 1896), S. 52— Licensee — Ma*1cr 
and servant— Servant permit tiny drunk'tines* in shop 
. during master’s ubsence—Master, whether liable. 

A liquor licensee is responsible under section 50 
of the Excise Act for the default of his servants in 
permitting drunkenness in his shop without his 
knowledge L B No A Shin Gyi v Emperor, 18 
Or. L J. 865 977 

fiXECUflNG COURT, jurisdiction of, to decide 
question of tnesne profits oh restoration of posses- 

- Blou - . • 910 


EXECUTION - concld 


from repeating his objection in a subsequent execu¬ 
tion of the same decree. PAT Besiikswar Dayal 
i\ Rup Kishore Lal, 3 P. L. \V. 13 6/5 


■ Pm chaser from decree-holder, position of _ 

Pale subsequently set aside with notice to decree- 
holder - Refund of price. 

1 ho purchaser of a property from a decree-holder, 
which the latter purchased at a sale in execution of his 
decree, cannot treat as a nullity subsequent proceed¬ 
ings of the execution Court in which the execution 
sale is set aside with notice to the decree-holder 
but in the absence of and without notice to the pur¬ 
chaser, as such proceedings, being good proceedings 
against the decree-holder, are good also as regards 
the purchaser who claims through the decree-holder.- 
Rut such purchaser is entitled to a refund of the 
price paid by him with interest from his vendor. 
C Sati Nath v. Ratanmani Naskar 200 

~ Pale —Misdescription — Wrong khasra plot 
No, whether vitiates sale. 

Khasra numbers are subordinate descriptions of a 
holding for the purposes of its identification. 

Where an entire holding is sold in execution of a 
rent-decree obtained in respect of the holding, a' 
wrong description of the holding by giving wrong 
plot numbers does not vitiate the sale PAT 
Raj ex hr a Prasad Sahh v Gaxgan Koer, 2 P. I, \y 
81; 2 P. L .1. 623 282 

- Sale - Purchaser, rights of. 

Where property is sold in execution of a decree: 
ordinarily all right, title and interest therein which 
the judgment-debtor had in possession, reversion/ 
remainder, or in expectancy would pass to the 
purchaser, unless the Court limits the operation of 
the conveyance. C Kumud Krishna Manual r. 
Jogendra Nath, 21 C. W. X. 854; 26 C. L. J. 2‘0 ! 


EX EC U 1 ION— Judgment-debtor iu possession of land 

under contract of sale — Land, whether can' be s Id in 
. execution-— Judgment-debtor, position of. 

The plaintiff got into possession of a piece of land on 
payment of the entire consideration for its purchase 
under a contract of sale, before the conveyance 
was registered, however, the land was sold and was 
purchased by the defendant in execution of a money 
decree against the plaintiff: 

field, that the plaintiff at the date of the auction- 
purchase by tile defendant had acquired a right to 
the land which passed to (he defendant under the 
sale in execution,^so that the plaintiff could not con¬ 
tend that he had no interest in the property which 
could be purchased by the defendant at the execution 
sale, and that lie was not entitled to recover the 
property from the defendant on getting a registered 
conveyance from its former owner after the defend¬ 
ant's purchase. C Jnan Chandar Das i\ Rajani 
Kanta Pal 850 

” . Limitation , question of, not pressed at earlier 

. *lage of same proceeding —Estoppel— Question of 
limitation decided in previous execution proceeding , 
t whether can be raised in subsequent proceeding. 

An order of a Court directing execution of a 
barred decree to proceed after duo notice to thc 

judgment-debtor precludes tbo judgment-debtor 


511 

EXECUTION of DOCUMENT— Fraud—Undue in- 

thu’iice—Burden of proof. 

Where the execution of a document is admitted, 
the burden of proving that it was executed under 
f and or undue influence is on the party Settingup 
such plea. PAT Rachu Gir v. RaghCnath Gir, 2 
P \, W. 23; 2 P. L. J 398 202 

EXECUTOR, decree obtained by — Sale—Purchase by 
executor—Beneficial ownership in decree , determina¬ 
tion of — Family arrangement, effect of. 

K. died leaving four sons and a widow. He left' 
a Will appointing his widow as his executrix. The 
latter in execution of a rent-decree purchased the 
property in arrears Prior to tho decree one of the 
sons having died unmarried, his share had 
devolved upon the executrix as his mother’ 
and a family arrangement had been executed' 
between the members of the family before the 
auction-purchase of the property, by which the 
executrix released all her interest in the estate of 
her deceased son in favour of another son. The 
plaintiff acquired the entire int°rest of that son and 
the other co-sharers in the property: 

Held, 1) that under the terms of the family 
arrangement the executrix had no interest in tho 
property that she purchased qua executiix in execu¬ 
tion of the decree she obtained as executrix aud tb&t 
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EXECUTOR—concld. 

the plaintiff was, therefore, entitled to the property; 

( 2 ) that though the decree was obtained by the 
executrix, the beneficial owners of the estate were 
the real owners of the decree. C Krishna Promoda 
Easi v . Kedar Nath ^ 732 

__ f power oj , to borrow money for carrying 

on business—Personal liability in respect oj bor¬ 
rowings— Creditor's suit against estate and execu¬ 
tors—Evidence of mismanagement on executors' part , 
admissibility of—Parties to suit. 

An executor who borrows money in the course of 
the administration for the purposes of the estate is 
personally responsible for the payment of such 
debts, though he is entitled to be indemnified out 
of the estate for such borrowing if he shows that 

it was reasonably and properly made. 

In India a business left by a deceased owner is 
undoubtedly a heri able asset which passes to his 
heirs, and in the case of a Will, vests in his executor. 
In respect of the duties of the executor in carrying 
on that business, whether he does so for the pur¬ 
pose of winding it up or of making it over as a going 
concern to the persoii or persons entitled to inherit 
it and his dutit s in dealing with any other part of 
the testator’s estate, there does not appear to be any 
difference between executors in India and in England. 
An executor may pledge any portion of his testator’s 
estate in order to raise money for the purpose of ad¬ 
ministration, even when it is necessary to carry on a 

business left by the testator. 

In a suit by the creditors against the executors 
of an estate for the r- covery from the estate of 
money borrowed by them for the purpose of adminis¬ 
tration, evidence of mismanagement on the part of 
the executors should not be shut out, as the estate 
cannot be rendered liable without deciding the 
question of the propriety or impropriety of the 
executor’s conduct in borrowing the monies. 

Such a suit cannot be decreed against the estate 
but should be decreed against the executors in their 
personal capacity subject to the right of indemnity, 
if any, out of the estate, unless it is established that 
the borrowing was in all respects proper and for the 
benefit of the estate. 

In such a suit the executors cannot fully repre¬ 
sent the estate, as their personal interests as 
executors are diametrically opposed to those of the 

estate. 

The executors under a Will borrowed large sums 
of money for the purpose of carrying on a business 
left by the testator, which ultimately failed. Some 
of the creditors brought an administration suit in 
the High Court, while others individually instituted 
suits against the executors for the recovery of the 
debts due to them from the estate, and these suits 
were decreed by the Court against the estate as 

represented by the executors: 

Held, that the Court should have in the exercise 
of a wide discretion postponed the hearing of these 
suits and allowed the plaintiffs to prove their 
claims, along with the rest of the creditors of the 
estate,’in the administration suit which was pending 
in the’High Court, even though no specific order was 
made by the High Court asking the lower Court to 
postpone those suits C Sudhir ChaNdra Das v, 

JUiUfc ^HANPRA Dutta, 21 C, W. N. 1013 503 


EXECUTORS, rights and duties of 60S 

EX PARTE DECREE —Application to set aside decree 
by some defendants—Decree, entire, whether to be set 
aside. 

Where, on the appl'cati >n of some of the defend¬ 
ants for settiug aside a mortgage decree passed 
ex parte against them, the decree is set aside, it 
should be set aside in its entirety. C Braja Nath. 

V . SURRNDRA KRISHNA RoY 181 

FALSE COLLUSIVE DEFENCE. . • 

An agreement to maintaiu a false defence in a 
civil suit is not an actionable wrong. PAT 
Darrhaxgi Thakur v . Mahabir Pr\sad 522 


FRAUD 


16! 

of plaintiff pleaded by defendant participat- 
ing in fra ud — Proof. 

A defendant who w’ants to defeat the claim of a 
plaintiff on the ground of fraud, alleging that he himself 
participated in the fraud, must produce very strong 
evidence to establish the fraud, so as to enable 
him to extricate himself from the difficult situation 
in which he is placed. C A kil Chandra Saha v. 
Girish Chxndra Saha, 21 C. W. N. 861 302 

- Plaintiff co vendee's name omitted from 

conveyance—Suit for possession of share against o 
vendees — Limitation—Suit for rectification barred . 

A plaintiff who was a co-vendee of land along with 
the defendants but whose name was omitted from 
the conveyance by the fraud of the defendants, who 
were entrusted with the preparation and execution 
of the document, can by a suit recover possession 
of his share, even though the limitation period for 
rectification of the conveyance by insertion of his 
name, by a suit properly framed for the purpose, has 
elapsed. C Asitulla r. Sapatulla 747 

GENERAL CLAUSES ACT (X op 1897), S .6(c) 

581 

GHATWAL in Manbhum , appointment of—Approval 
of Government, whether necessary. 

In the District of Manbhum the ghatwal tenure 
is not heritable. The ghatwal's appointment depends 
upon the will and p'easure of the Government. PAT 
Midnapore Zemixdxri Co , Ltd. v. Panday Sardar, 
2 P. L W. 143; 2 P. L. J. 506 114 

GIFT, rescission of. 

Although in contracts for sale, mortgage, lease or 
exchange, there is pecuniary consideration, while in 
a gift there is no such consideration, yet the right 
of rescission in the case of a gift (on the part of the 
grantor) is circumscribed by the same sort of circum¬ 
stances such as fraud, mistake, coercion, undue 
influence, misrepresentation or the like as would 
operate to invalidate a contract. C Behxri Lall 
GhOSE V. SlNDHUBALA DASSI - ' 878 

GOVERNMENT of INDIA ACT (5 & 6 Geo. V) C. 
61), S. 107 652 

-NOTIFICATIONS Nos. 515 I. B. and 516 

I B. dated 17th March 1913 993 

GUARDIANS and WARDS ACT (VIII ok 1890), 
Ss. 7, 17, 19 ib — Natural guardian , legal rights 
of — Court, power of, to interfere with legal righto 
of natural guardian—Conversion of father to Islun 
—Right to continue guardian after conversion — 
Minors, welfare of. 

Both in equity and under the' Guardians and 
Wards Act, a Court has power to interfere 
legal rights of guardianship of the parents. The 
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GUARDIANS and WARDS ACT—contd. 

welfare of the children should primarily be 
considered. 

Where a Hindu mother applied for the appoint- 
ment of a guardian of the person and property of 
her minor children owing to their father bavin 
embraced Islam: 

. Held, that the Court could not reject the applica¬ 
tion on merely legal grounds as showing no unfit¬ 
ness in the father under section 19 (b) of the 
Guardians and Wards Act to be the guardian of 
his children, but should ascertain what would be for 
the welfare of the minors, whether any of them were 
sufficiently advanced to make an intelligent pre¬ 
ference for one mode of life or the other, to what 
rules of life had the children hitherto been subjected, 
what means were at the disposal of each parent to 
provide for them in future, and whether under the 
altered circumstances arising from his conversion 
the father would be able to provide a lit home for 
his children. If the father should not be able or 
prepared to provide such a homo, he should be held 
not to be fit to be the guardian of his children with¬ 
in the meaning of section 19 (6) of the Guardians 
and VVards Act. 

Per Crouch, A. J. C. —English decisions in which 
the conflict has been between the Protestant and 
Roman Catholic religions cannot be considered 
to have any authority in India when dealing with 
a conflict between Islam and Hinduism. The pro¬ 
visions of the Guardians and Wards Act are in no 
way limited by the English practice. 

Change of religion bv itself does not necessarily 
render a father unlit to be the guardian of his 
children. 

Sections 17 and 19 of the Guardians and Wards 
Act must be read together. 

Qutere. —Whether the general rule that a child 
should follow the religion of his father could apply 
without qualification to a case where the religion 
has been newly adopted by the father and is not that 
in which the child was born or reared. S Radhibai 
v. Dr. Vasanmal, 11 S. L. R. 17 571 

- S. 10 (1;, (3)— Application stating date of 

birth of minor—Proceeding for appointment of 
guardian—Evidence —Admissibilihj of proceedings to 
prove age of minor in subsequent suit. 

The proceedings for the appointment of a guardian 
of a minor and the cause title of such proceedings 
stating the age of the minor at the date of the 
proceedings are not admissible in evidence for the 
purpose of showing what the age of the minor was 
at that time. C Broja Krishna Ghose v. Beni- 

MADHAB GlIOSE 744 

-S. 13 -Application to appoint guardian— 

Procedure. 

The procedure under section 13 of the Guardians 
and Wards Act is not intended to be summary, and a 
Court should not reject an application for the 
appointment of a guardian of a minor without any 
enquiry at all. P Jiwan v. Zebo, 03 P. U. R. 1917; 
134 P. W. R. 1917 970 

-Ss. 17, 19 (b) 571 


GUARDIANS and WARDS ACT— concld. 

A judgment-debtor cannot question the validity 
of the transfer of a minor’s interest in the decree, 
made by his certificated guardian without the leave 
of the District Judge, so as to prevent its execution 
by the transferee. 

A judgment-debtor assignee of a mortgage decree 
can execute it by putting up the mortgaged property. 
C Jagabaxdiiu Pal v. Haladhar Pal 269 


S. 31— Mortgage by certificated guardian — 
Necessity—Order sanctioning mortgage — Creditor , 
duty of to prove necessity. 

Where a District Judge satisfies himself as to 
the necessity for a loan by ex parte inquiries and 
sanctions a mortgage by the certificated guardian of 
a minor, the lender, if he acts bona fide , is not bound 
to go behind the order sanctioning the loan and is 
not bound to see to the application of the money, 
but is entitled to rely upon the order unless lie 
is a party to a fraud for obtaining the sanction, 
C Akil Chandra Saha v. Girisii Chandra Saha, 
21 C. W. N. 601 302 


- Ss. 34 (e), 36— Civil Procedure Code (Act V 

of 1908,), x. 2(14) — "Order," meaning of—Order 
passed against guardian under s, 34 (c) of Act 
whether executable. 

Under section 34 (e) of the Guardians and Wards 
Act, the District Court directed the guardian ap¬ 
pointed by Court for the estate of a minor female 
to pay the sum of Rs. 1,630 to the guardian of the 
person of the minor step-daughter of the aforesaid 
minor for her marriage expenses. The money was 
not so paid. The ward attained majority and ob¬ 
tained possession of the property. The step-daugh¬ 
ter’s guardian applied for execution of the order- 
passed by the District Court as a decree of Court: 

Held , that the order was not one contemplated 
by section 2 (14) of the Code of Civil Procedure, and 
could no be executed under the provisions of that 
Code, the proper remedy being by a suit. IYI Parvatii- 
ammal v. Ciiokalinga Chetty, (1917) M. W. N. 602; 
6L. W. 526 341 

S. 41 (4 )—Order ol discharge of guardian , 


-S. 30— Transfer of minor's interest in decree 

by certificated guardian without leave of Court , whe¬ 
ther can be questioned by judgment-debtor. 


not in express terms, effect of—Civil suit, whether 
barred. 

An order of discharge under section 41 (4) of tho 
Guardians and Wards Act, in order to bar a civil 
suit by the minor against the guardian for rendition 
of accounts, must be in express terms, and not by 
implication. P Amah Nath u. Raghpat Rai, 73 P. 
W. R. 1917; 108 P. L. R. 1917 344 

GUARDIAN and WARD —Minor, whether personally 
liable for simple debt contracted bg guardian — 
Guardian, whether can bind ward's estate. 

The guardian of a minor cannot bind his ward 
personally by a simple contract debt. 

A guardian cannot bind his ward’s estate except 
by a document purporting to bind it. N JlllTiBAI v, 

Tejmal, 13 N. L. R. 109 35 

HIGH COURTS ACT, 1861 (24 and 25 Vict. C. 104), 
S. 15 313,652 

HIGH COURT, Original Side of, history and power of 

313 
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HINDU LAW—ADOPTION—Death of adopted son 
—Second adoption during lifetime of first adopted 
son’s widow—Suit for recovery of estate by first 
adopted son’s reversioner * 845 

Putrishta jag ceremony, whether 

necessary. 

Where both the adoptive father and the adopted 
son arc members of the same gotra , the putrishta jag 
ceremony is not necessary to validate the adoption. 
PAT Sheo Lotan Rai v. Bhirgun Rai, I P. L. W. 
784; 2 P. L. J. 481 375 


. CUSTOM— Impartible zemindari — Inalien- 
ability and succession by single heir, ichether iamdy 
custom or incident of tenure. 

In cases of grants of land under zemindari tenure 
under the Permanent Settlement, the conditions of 
the tenure prior to cession cannot be presumed to 
have continued and it rests on the claimant to show 
that the manner in which the estate has been treated 
by the British Government indicated that Govern¬ 
ment intended to preserve the prior incidents. 

Impartiality leads logically to the existence of a 
power of alienability and not to a rule of inalienability. 
I lie custom of impartibility and of succession by 
a single owner are incidents attached not to the pro¬ 
perty of a family but to the law governing: that par¬ 
ticular family. • ° op 

In cases of military tenures, as regards the ques¬ 
tion of inalienability without the Sovereign’s sanction, 
the reason for the restricted ownership ceasing as 
soon as the military service is dispensed with? the 
ordinary law governing impartible estates involving 
the right of the holder of that estate to alienate 
at his pleasure becomes at once applicable, except 
where a custom of inalienability is proved to exist. 

Where a supposed custom has followed the ordinary 
law as laid down by the Courts, though wronglv 
assumed to be the ordinary law, such custom, as* it 
did not modify the law as generally understood and 
had not independently the force of law, cannot be 
recognised as a valid custom having the force 
of law. An erroneous view of law, though held for a 
considerable time, cannot form the basis of an 
independent custom when the error is discovered and 
set light. M Venkata Perumal Raju v. Uddagiri 
PArA Naidu, 21 M. L. T. 351 'i 1 ,o 


. ,,—:- Succession Dancing girls-Females, 

rights of. 1 

Succession to the estate of a dancing girl ia based 
more upon usage obtaining in the caste than upon 
any text of Hindu Law, and according to that usa^e 
females take in preterence to males. ° 

Where, therefore, the succession is to the estate 
of a dancing girl, a maternal grand-uncle’s daughter 
would be preferred to the maternal grand-uncle’s 
daughter s son. I>1 Subbaratna Mudali v. Bala- 
krishnaswami Naidu, 22 M. L. T. 91: 6 L. W. 184 33 
M. L. J. 207; [1917; M. W. N. 569 408 


— DEBTS— Son's duty to pay just debts of his 
. father - Immoral purposes— Burden of proof. 

A Hindu son is bound to discharge the debts 
contracted by his father, unless it is shown ti.at 
they were contracted for illegal or immoral purpose*, 
and where it is alleged by the son that a p rncular 
debt was contracted for such purpose, the burden 
lies on him to prove his allegation, 


HINDU LAW—contd. 

The burden is not discharged by showing that the 
father lived an extravagant or immoral life, there 
must be a direct connection between the debt and 
the father’s alleged immorality. 

Where in a suit for possession by a mort¬ 
gagee it appeared that the deceased mortgagor 
lived a licentious life far beyond his means, indulging 
in drink, rioting and prostitution, and the plaintiff 
mortgagee lived in a portion of the same house "which 
was occupied by the mortgagor and had full know¬ 
ledge of the latter’s mode of life and of the manner 
in which he was wasting his substance: 

Held, that the mortgagor’s son *as under no 
obligation to discharge the debts incurred by the 
mortgagor for such purposes. P Jaswanti v. Tej 
Narain, 120 P. W. R. 1917 192 

--FAMILY SETTLEMENT— Deceased's estate, 

bona fide dispute as to—Compromise between 
daughter and first cousin, whether binding on 
re iv rsioners. 

Where a bona fide dispute between the daughter 
and the first cousin of a deceased Hindu regarding 
his estate resulted in a compromise: 

Held , that the compromise was as much binding 
on the reversioners as on the persons who were 
parties to it, inasmuch as it was made in the interest 
of the estate wh'ch might otherwise have suffered 
the expense of a long litigation. O Har Dayal v. 

Suyam Narain, 4 O. L. J. 376 126 

■—GIFT— Transjer of Property Act (IV of 1882J, 
s. 123 Delivery of possession, whether necessary — He- 
gistration—Acceptance by donee, express or implied. 
Among Hindus gifts made subsequent to the 
Transfer of Property Act do not require delivery 
of possession if there is registration It is essential 
to a Hindu gift that there should be acceptance by 
the donee. But acceptance may be express or im¬ 
plied, acceptance being presumed unless dissent is 
signified. PAT Muhammad Abdul Nayeem v Jhonti 
Mahton 389 

-- - to woman- Presumption. 

There is no presumption under the Hindu Law 
that every gift of immoveable property made by 
Will to a Hindu woman is of a limited interest, except 
in the case of a gift by a husband to his wife. In 
all other cases a gift to a Hindu woman is taken to 
be of an absolute interest, unless there is something 
to show that the interest granted is not to be an 
absolute interest. C Kumud Krishna Mandal v. 
Jogendra Nath, 2i C. W. N. 854; *6 C. L. J 250 511 
— GL AKDIA N— Ancestral trade, management of 
by guardian — Minor, liability of, for acts of guardian. 
Under Hindu Law where an ancestral trade 
descends upon a minor as the sole member of the 
family, and the ancestral trade is carried on under 
the superintendence of the minor’s natural guardian 
for the benefit of the minor, the minor will be bound 
by all the acts of the guardian necessarily incidental 
to or flowing out of the carrj ing on of the trade. N 
Jhitibai v. Jejmal, 13 N.L. R 09 35 

OINT FAMILY —Dayabhaga Possession of 
male members of family, whether possession of 
daughter of deceased member — Presumption—Adverse 
possession — Ouster , necessity of, proof of. 
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HINDU DAW—contd. 

In a Hindu family governed by Dayabliaga one 
of several brothers died leaving a widow and 
a daughter. The widow continued to be in pos¬ 
session of his share of the property till her death. 
After her death the male members of her husband’s 
family remained in possession of the property and 
the daughter remained with her husband: 

Held, that the possession of the male members of 
the propositus family must be presumed to be on 
behalf of his daughter. N T o adverse possession could 
be presumed until ouster was proved. PAT Jagu 
Manual v. Madhar Manual 39 

JOINT FAMILY—Karta, power of, to give 
consent for transfer of occupancy holding not 
transferable by custom. 

The consent given tor the transfer of an occupancy 
holding not transferable by custom, by the karta of a 
joint Hindu family under which it 'is held, is bind¬ 
ing on the other members of the family. 

Ihe powers of a karta of a joint Hindu family 
include the power to recognize the transfer of a 
tenancy not transferable without the landlord’s 
consent. C Golapdi Meah Plbna Chandra 
Dutta, 21 C. W. N. 774 37 

" —trade carried on by manager— Debts, liability 

for P res u m pt ion — Minor co-pa rce tiers, l in h il it y 

— Guardian, right of, to continue caste trade, on 
death o/ manager. 

Where a Hindu family belongs to a caste whose 
caste calling is a particular kind of trade and the 
manager of the family carries on the trade as a 
family concern, it is competent for the next surviving 
eldest co-parcener on the manager’s death to con¬ 
tinue the trade on behalf of the fainilv and minor co- 
parceners are bound by his acts and are liable for 
debts contracted by him as their guardian in the 
course of such trade. 

Where the surviving members are all minors, it is 
competent for the mother to continue the trade on 
their behalf under the advice of her relations and to 
bind the minors for liabilities incurred by her in the 
course of the business. 

The ordinary presumption in the case of a trading 
caste or family is that the entire family credit and 
all the joint family properties are embarked in the 
business, even as regards the minor members. The 
whole of the joint family properties, therefore, and 
not the trade assets alone are liable for the joint 
family trade debts which cannot, on principle, be 
distinguished from any other joint family debts IYI 
Malaiperumal Chettiar v. Arunachalla Chettiar, 

6 L. W. 417 224 

———-STRIDHAN, non-Technical — Mayukha — Son, 

whether excludes son’s son. 

Under the Mayukha a son who does not survive 
his mother cannot pass on by the doctrine of represent¬ 
ation any right to his sons to succeed to the non¬ 
technical stridhan of his mother in competition with 
her surviving sons. B Bai Raman v. Jacjivandas 
Kashidas, 19 Bom. L. R. 629; 41 B. 618 277 


HINDU LAW—contd. 

SUOC ESS 10 N—Bandhu— Sister’s son and 
maternal uncle, right of succession of, in preference to 
mother’s sister’s son. 

Under the Hindu Law the nearest bandhu succeeds, 
A sister’s son and a maternal uncle are, therefore, pre- 
ferred to a mother’s sister’s son. PAT Gauri Shan- 
ker Jos in v. Manrjj Shukul, 3 P. L. W. 198 70S 

SUCCESSION — Mitakshara — Sister’s son 
and grandson, whether bandhus. 

According to the Mitakshara School of Hindu 
Law, a sister s sou and grandson are bandhus and 
can succeed to the property of the deceased as his 
heirs. P Bhag Mal v. Biiagwan Das, 125 P. W. R. 

1917 636 

- - Sudra sanyasi— Disinheritance. 

Ihe texts of Hindu Law as to disinheritance 
applicable to a yathi or sanyasi do not apply to a 
Sudra ascetic, unless a usage to this effect is estab¬ 
lished. A Tambiran has tights to family property 
after becoming a Tambiran. M Somasundaram 
CiiKTriAR v. Vaithilinga Mudaliar, 6 L. W. 253; 40 
M. 846 546 

-- Widow and daughter, rights of, in 

estate of deceased — Compromise, effect of. 

One 0. was the owner of certain property including 
a house. He died leaving a widow and two daugh- 
t »rs. On his death one L. claimed to he his devisee 
under a Will and took possession of his estate. O.’s 
widow sued L. for possession of the property hue died 
while the suit was pending, and her two daughters 
were substituted for her. Thereafter the suit was 
compromised and the house was, under the compro¬ 
mise, obtained by R. one of the daughters. Plaintiff on 
account of a personal debt of the widow of 0. obtuined 
a decree against R. gua the legal representative of 
her mother, but the decree was confined to the assets 
of the widow in the hands of R. The decree-holder, 
in execution of the decree, sought to attach and soli 
the house which R. had obtained under the compro¬ 
mise with L.: 

Held, (1) that the house did not form any part of 
the assets of tlie widow, hut was R.’s inheritance from 
her father, inasmuch as though R. and her sister took 
up the duties of their mother as plaintiff in an heir- 
at-law suit against an invader, they did so as heirs of 
their father and not as heirs of their mother, and any 
property which they obtained by force of that suit 
constituted their inheritance from their father and 
was no part of the estate of their mother; 

• 2) that under the compromise each party took 
what he and she got by virtue of the independent 
title set up by him and her, and that to the oxtont of 
the property which R got, her title as her father’s heir 
was admitted by the other parties by way of com¬ 
promise. N Ganesh Prasad v. Rewa Bai, 13 N. L. 

R lib 883 

—-—..WIDOW— Acceleration—Main tena ncc—Re ver. 
sinner, whether can deal with contingent interest. 

A reversionary Hindu heir has no right to deal 
with his expectant interest. 
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HINDU LAW—concld. 

. A nindu widow must surrender her entire interest 
in her husband’s property in order to effect a valid 

acceleration of the estate in favour of the next 
reversioner. 

t One T. died leaving two widows P. and K. P. and 
K. divided the property between themselves. K. 
during her lifetime surrendered her entire interest 
in the property in favour of her daughter’s son to 
which the daughter consented. The daughter’s son, on 
the other hand, agreed to give K . Rs. 1,200 per year 
for her maintenance and it was agreed that in lieu 
of her maintenance she should remain in possession 
of four villages belonging to her husband: 

Held, that the surrender effected a valid 
acceleration. PAT Diltor Koer v. Harko Singh 
1 P. L. W. 760; (1917) Pat. 225; 2 P. L. J. 578 631 

- -, alienation by—Reversioners, rights 

of 775 

--- purchasing husband's estate in execu - 

tion of decree against her, rights of—Burden of proof 
— Presumption. 


[1917 

INJUNCTION, grant of—Crown, right of entry of, on 
private property to regulate distribution of water 

24 

—-m support of void contract, whether can 

be granted 


;—’ Sint for-Easement-Water rights, extent 
and scope of—Suit to restrain use of watercourse 

where no damage caused, maintainability of—Suit 
bj transferee from Hindu widow 47 

INTEREST, delay in instituting suit, whether ground 
tor disallowing ° 915 

> h l Qh rote of, whether penalty. 

There is nothing in law to prevent parties to a 

Ihonl/'T C 0 " tr f t l m ° that a high rate of interest 
should be paid, if the money is not re-paid within a 

certain time. The rate of interest, deliberately 

anived at by the parties to a contract, should not be 

reduced by a Court on the ground that being hmh 

It is a penal rate. C Padma Lochan Chakravart?y 
V. Rustom Khan gp y 

—- right of creditor to appropriate payment 

towards —Contract Act (IX of 1672,1, .,. 60, applica. 
01 1ity of, to decrees. 


Where land, in which a Hindu widow had a 1 '5th 
undivided share, was let out in permanent lease bv 
her co-sharers and the widow without legal neces¬ 
sity, and subsequently on partition that °land was 
allotted to the widow: 

Held, that after the widow’s death her husband’s 
reversioner would be entitled to set aside the whole 
lease, but that the lessee would be entitled by a 
separato suit to enforce his right as against the 
other co-sharers of getting a lease of property of 
equal value out of the properties allotted to them. 
C Niranjan Mukerjee v. Siiib Prosad 370 

HINDU WILLS ACT (XXI of 1870), power of 
executor under. 


Under the Hindu Wills Act, an executor under 
Will has a statutory position and the estate of his 
testator vests in him. His position is not like that 
of a guardian of a minor or a shebait or a widow 
succeeding to her husband’s estate, but he is the 
legal representative of the testator for all purposes 
and all the property of the testator vests in him as 
such. C Sudhir Chandra Das v. Kamal Chandra 
Dutta, 21 C. W. N. 1043 593 


IDENTIFICATION of ACCUSED, evidence of, value 

of — Prosecution, duty of. 

The evidence of witnesses that they identified 
such and such accused first at the identification 
parades and then in Court, is valueless where the 
prosecution fails to prove conclusively that there 
was no possibility for the witnesses to have seen 
the features of the accused before he was placed in 
the parades. P Sahai Singh v. Emperor 21 P W 
R. 1917 Cr ; 18 Cr. L. J. 852 ’ g™ 


INCOME TAX ACT (II of 1886), S. 11 
-SCH. II, PART II 


968 

968 


INCOME TAX AMENDMENT ACT (V of 1916) 968 


In the absence of any appropriation by the debtor 

it is open to the cr e ditor to apply the paymenfc ^ 

made by the debtor m the first instance towards 

the interest and the balance only towards the 
principal. 

There is no reason why this rule should not 
apply to a decree when there is an express provi- 
sion for the payment of interest in the decree. 

whether the decree be an instalment decree or a 
decree of an ordinary kind. 

If money is paid by a debtor when there is interest 
due to the creditor, unless the contract or decree 
provides to the contrary or the money is otherwise 
specially appropriated by the debtor, the creditor 
has a right to pay himself his interest. 

When interest is payable under an express stipula¬ 
tion or provision, the interest becomes a debt ac¬ 
cessory to the principal debt and section 60 of the 
Contract Act is applicable. C Biswanth Bhatta- 
charjee v. Sameswar Sarmi, 21 C. W. N. 1055 348 


w ^ lid 11 1 • 


n ,, adjective. 

be proofof station should 

be cleaily established, and a finding that “on a con- 

the circumstances of the case’’the 

factorv pat^ V d imi i atl0n ’ is defective an d unsatis- 

SS?i K p “" ”• »■“; 


JURISDICTION— Cause of action, accrual of—Civil 

Procedure Code (Act V of 190S), ss. 20, 21—Decree 

obtained in one Court—Suit to sit aside decree in 
awther Court. 


The defendants obtained a fraudulent ex paiie 
decree in Bilaspur aeamst the plaintiffs, who were 
the residents of Arrah District, by suppressing 
summons in the District of Arrah They then got 
the decree transferred from Bilaspur to Arrah and 
app led for execution of it by issuing warrants of 
arrest against the plaintiffs. Notice under Order XXI, 

fu 6 u °^ t ^. e ? ivil Procedure Code was issued and 
then the plaintiffs came to know of the decree agains^ 
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JURISDICTION—conoid.' 

them. They then instituted the suit in the Munsif’s 
Court at Arrah to set aside the decree on the ground 

of fraud: 

Held, that the Arrah Court had jurisdiction to 
entertain the suit. PAT Raj Kumar Singh v. Raj 
Keswar Koeri 161 

- 0 f a v n an( i Court* -Declaratory 

relief—Discretion of Court—Notice of ejectment, can¬ 
cellation of, by Revenue Court on ground of perpetual 
lease—Suit in Civil Court for cancellation or declara¬ 
tion of invalidity of lease—Civil Court, jurisdiction 
of. 

Where a tenant in a suit to contest a notice of 
ejectment claimed to bo a perpetual lessee and 
relied on a perpetual lease which was upheld by 
the Revenue Courts and the notice was cancelled, 
and a suit was then brought for the cancellation of 
the lease or fora declaration of its invalidity on 
the ground that it was a forgery or that it was 
executed by a person who had no authority to execute 
the same: 

Held, (1) that the decision of the Civil Court on 
either of those points could not affect the validity 
or otherwise of the decision of the Board of Revenue 
in regard to a matter with which it was competent 
to deal; 

(2 that a declaratory decree militating against 
the decision of a competent Court having exclusive 
jurisdiction to decide the matter should not he 
granted. O Badri v. Kiiursiieo Am Khan, 20 0. 
C. 182 15 

- of Civil and Revenue Courts —Plaint, wording 

of- 

Where there is a question whether a case is r me 
for a Civil or for a Revenue Court, primarily the 
plaint alone should bo considered; but where the 
plaint is ambiguous, the Court first hearing the case 
should always point out to the plaintiff where the 
ambiguity lies and ask him to make his meaning 
clear. P Allah Dia v. Allah Bakhsh, 43 P. R. 
1917; 110 P. W. R. 1917 120 

- of Civil and. Revenue Courts —Title, question 

of—Partition proceedings, effect of. 

A Civil Court has no jurisdiction to enter into a 
question of title already adjudicated upon by a 
Revenue Court during the course of partition pro¬ 
ceedings conducted by it. O Silwanta Shukul r. 
Mahabir Shukul, 4 0. L J. 363 88 

— — of inferior Court to set aside decree of superior 

Court — Fraud — Compromise, suit to set aside. 

An inferior Court has jurisdiction to set aside the 
decree of a superior Court obtained by fraud, 
provided it is otherwise competent to try the suit. 

It matters not whether the impeached judgment 
has been pronounced by an inferior I ribunal or by 
the highest Court of Judicature in the realm: in all 
cases it is competent for every Court, whether superior 
or inferior, to treat as a nullity any judgment which 
can be clearly shown to have been obtained by 
manifest fraud. IYI Arunachbllam Chetty v. 
Sabapatiiy Chetty, 6 L. W. 3n8; 33 M L.J. 409 

937 

-, want of, whether can be cured by long 

practice 1 
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‘kudivakam/ meaning of. 

The word ‘kudivaram’ has got several meanings. 
Its hteral s^mhcanceis the share of the cultivator 
m the produce raised. In that sense, the kudivaram 
belongs to the cultivating tenant, whether he has 
got a right of permanent occupancy in the land 
or is a lessee for only one year, or is a lessee from 
year to year or for a fixed term or is even a mere 
tenant-at-will. Kudivaram is also used in the 
sense of the right of such a tenant of whatever 
kind in the land so long as he continues in posses 
sion of the land. Finally, it is also used to mean 
the right of a tenant having a permanent occupancy 
tenure in the land in his holding. In this last 

sense, it is also called mirasidari rignt and sometimes 
kudimirns right. 

In an inam village in which there are no tenants 
having occupancy rights and of which the inamdar 

is also the mirasidar, the full ownership right is in 
the inamdar and the distinction between melvaram 
right and kudivaram right is of no utility. 

A mirasidar who gets a shrotriem grant from the 
Government does not lose thereby his original 
kudivaram right in the lands and might be called 
both an inamdar and a mirasidar. JYI Naina Pimai 
v. Ramanatiian Chettiar, 33 M. L. J. 84 78 « 


LACHES and ACQUIESCENCE, difference 

between 722 

LAND ACQUISITION ACT (I of 1894), S. 32- 

Compensation money invested under provisions of 
section—Special Judge, power of, to deal with ques¬ 
tions of application of money—Hindu widow, right 
of, to get fund invested—Durden of proof. 


The sum awarded as compensation for land 
acquired under the Land Acquisition Act, which is 
invested in Government securities under the pro- 
visions of section 32 of the Act, remains in the 
custody of the Special Judge, so that ho is competent 
to deal with the question of its application. 

Consequently, he is the proper officer to deter- 
mine whether any portion of the fund so invested 
should be inode over to the widow of the person to 
whose estate the land acquired belonged and for 
this purpose to investigate whether contingencies 
have happened which entitle the widow to make an 
absolute alienation of the fund. 


Where the widow applies to the Special Judge for 
portions of the fund so invested it is incumbent upon 
her in the first instance to establish that events 
have happened which entitle her to spend either in 
whole or in part the fund in the custody of the Court. 
When she has satisfied the Court that such events 
have happened the burden of proof shifts to the 
reversioners to meet her allegations. 

Section 32 of the Land Acquisition Act contem- 
plates the application of the compensation money 
in the purchase of other lands, which when acquired 
must become additions to the estate of the full 
owner from whom the widow derives title. But an 
application of the money to save a land comprised 
in the estate inherited by the widow from her hus¬ 
band, from an impending sale, is not on investment 
"in the purchase of other lands” within the meaning 
of that section. C Dkbendra Nath De v. Tulsimoni 
Dasi, 26 0. L. J. 123 810 


INDIAN CASES. 
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LAND REGISTRATION ACT (VII B. C. of 1876), 
S. 7 8, bar prescribed by—Previous payment of rent 
by tenant, effect of. 

A suit for rent brought by the plaintiff, on the 
allegation that he was owner of the land, was dis¬ 
missed on the ground that his name was not regis¬ 
tered under the Land Registration Act. Subse¬ 
quently lie brought another suit against the same 
tenant for rent, in which he claimed as a talukdar 
under the proprietor: 

Held, that if the plaintiff was in fact a proprietor, 
the fact that the defendant had previously paid rent 
to him would not affect the defendant’s right to set 
up the defence that section 78 of the Land Regis¬ 
tration Act was a bar to the plaintiff’s getting a 
decree and the mere allegation by the plaintiff in the 
plaint that he was a talukdar under the proprietor 
would not avail him. 

Per Mookerjee, J. -The bar prescribed by section 
78 of the Land Registration Act to the plaintiff’s 
getting a decree in a suit for rent in consequence of 
his name having not been registered under the Act 
does not coase to be applicable, merely because the 
plaintiff establishes that the defendant has previously 
paid rent to him amicably or that he brought the 
defendant upon the land. C Bangshi Badan v. 
Kamala Kanta, 26 C. L. J. £0 477 

LANDLORD and TENANT— Abandonment — Mort¬ 
gage, usufructuary , of nan-transferable occupancy 
holding—Tenant leaving village but not for good. 
There is no abandonment of an occupancy hold¬ 
ing where the tenant after execution of an usufruc¬ 
tuary mortgage of a portion of the holding leaves 
the village but not for good, and his heirs come back 
and resume possession of a portion of the land. 
C Rajab Ali Mian v. Pandu Mullick 396 

■ — Alluvion and diluvion—Tenant, right of, to 

diluviated area on its re-formation in situ— Rent, 
remission of, on diluvion , effect of — Abandonment. 
Although the mere fact of a tenant claiming and 
.accepting remission of rent in respect of lands wash¬ 
ed away from time to time by the action of a river 
does not conclusively prove that the tenant aban¬ 
doned or agreed to abandon his right to such lands 
on their re-formation in situ , still where the tenant 
surrenders the diluviated area and agrees to pay a 
reduced rent for the remainder of the lands, he can¬ 
not claim the diluviated area on its re-appearance, 
as in consequence of his act, his original holding 
becomes divided into two holdings one of which con¬ 
tinues to be his tenancy, while the other which is 
under water is vested in the landlord free from his 
subordinate right as a tenant. C Kalan Singh r, 
Secretary of State tS2 

-Bhaoli land — Road cess return — Recovery of 

rent at rate higher than that mentioned in return. 

In the case of bhaoli balai holdings the landlord is 
entitled to recover rent at a rate higher than that 
mentioned in the road cess returns. PAT. Cpendra 
Lal Misra v. Moti Thakur, 2 P. L. W. 35; 2 P. L. J 
617 61 

— — ■ Construction of document—Rent payable 
partly in cash and partly in kind — Tenant's liability 
- on failure to pay rent in kind —Res judicata. 

Where a patta was granted fixing Rs. 6 as the 
annual cash rent and 5£ aris of paddy, the price 
of which was Rs. 11-8-0, as the paddy rent, in all 
Rs. 17-8-0, and the lease provided that upon the lessee 


LANDLORD and TENANT—contd. 

keeping the boundaries of the land intact and paying 
cash rent in equal instalments as mentioned therein 
and delivering the paddy rent every year in the 
month of Magh, he, his sons, grandsons and heirs 
should continue to enjoy and possess the land in 
quiet happiness: 

Held, that the tenant had not the option under 
the terms of the patta either ( to deliver the paddy 
or to pay the amount mentioned therein as its 
price but that in default of delivering the paddy he 
was liable to pay its market price. 

Cases like this turn on the words used in the lease, 
and there is no universal rule that if paddy is not 
delivered the tenant has the right to pay the amount 
mentioned for the paddy. 

The fact that in a former suit between the parties 
the amount mentioned in the patta was taken as the 
basis of the amount of the rent payable in kind, 
cannot operate as res judicata jn the subsequent 
suit. C Sarat Chandra Roy v. Abbas Ali 833 
Co-sharer landlord, right of, to maintain 
separate suit for share of rent—Registration of 
co-sharer’s name under Land Registration Act 
(VI B. C. of 1876) 859 

- Decree in rent suit obtained when plaintiff 

not landlord—Execution as rent decree — Precedents , 
value of. 

A plaintiff, who institutes a suit for arrears of 
rent and obtains a decree at a time when the land¬ 
lord’s interest is not vested in him by reason of an 
execution sale thereof, can, after the restoration of 
his status as a landlord on the cancellation of the 
execution sale, execute the decree as a rent decree. 

C Manindra Nath Ghose v. Asiiutosh Ghose, 25 
C. L. J 626; 21 C. W. N. 1132 525 

- Easement by prescription, whether can be 

acquired by tenant—Right to raise water for irrigation 
— User for 50 years—Presumption of lost grant. 

An easement by prescription under the Limitation 
Act cannot arise between landlord and tenant. 

Where the plaintiff’s predecessor-in-title has openly 
and notoriously used the water from the tank of the 
defendant as of right and without any objection by 
the latter for 50 years, the Court is justified in pre¬ 
suming the existence of a lost grant. PAT Krishna 
Chandra Mandal v. Ram Sahay Katari, 2 P. L. W. 

4b 577 

-- Ejectment, suit for—Occupancy right , plea of 

—Inam, grant of, to temple—Presumption of grant 
of both warams— Onus of proof—Jurisdiction of 
CouH —Taram faisal muchilika, recitals of ‘kudi- 
miras’, ‘swamibogam’ in, effect of-Transfer by 
tenants—Acquiescence by temple trustees -Estoppel. 
Where trustees of a temple to whom certain lands 
were granted by the Government as inam sue the 
tenants in ejectment, the burden of proving that the 
inamdar was not the owner of the kudivaram right 
at the time of the grant lies on the defendants 
inasmuch as the effect of upholding such a plea would 
be to oust the jurisdiction of the Civil Court 
A defendant opposing an action in ejectment on the 
ground of his possessing occupancy rights should 
prove it strictly. 

The mere execution of taram faisal muchilikas to 
Government prior to the grant to the temple does 
not indicate the possession by the tenants of perma. 
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lient occupancy rights. The mention of such expres- 
sions as kudimitas suamibogam, ulavadai, etc., is 
not conclusive proof of such rights. 

Mere length ot tenure will not give a right of 
permanent occupancy to a ryot , who has been let in 

from year to year. 

The acquiescence by temple trustees in transfers 
made by the tenants of the lands in their holdings 
or their non-opposition to such transfers will not 
create an estoppel against the landlords nor give the 
tenants permanent rights. Where a landlord is 
legally entitled to grant rights as against him to a 
tenant, he can, by acquiescence or conduct amounting 
to estoppel, be treated as having made such grant. 
But the trustees of a temple have no legal right or 
power to confer higher rights on a temple tenant in 
the temple lands in his holding than he originally 
possessed except for the necessities or the clear 
benefit of the temple. Nor can such higher rights 
be invoked by the law of limitation or prescription 
when lesser righcs were conferred on the tenant by 
a document between the parties or by the conduct 
of the trustees. IYI Naina Pillai v. Ramanatiian 
Chkttiar, 33 M. L. J. 81 788 

—" —Gift of non-transfer able occupancy holding , 

whether binding upon heirs of donor. 

A gift of a non-transferablo occupancy holding 
made by a ryot without the landlord’s consent is 
binding upon his heirs, as by the gift the property 
ceases to form part of the estate of the donor so 
that his heirs cannot claim it as an inheritance. C 
Behari Lal Ghose u Sindhubala Dasi 878 

—■ —Lease granted by some co-sharers of joint 

property—Partition — Lessee, right of. 

A person taking a lease of a property from some 
of the co-sharers, who have an undivided interest 
in it, takes subject to the right which the other 
co-sharors would have on partition, namely, that if 
the property on partition falls to the lot of the 
other co-sharers, they would not be bound by the 
lease. 

Although in an ordinary case the purchase of a 
property by a Hindu widow cannot be presumed to 
be made out of the income of her husband’s estate, 
yet where the widow permits a portion of the 
husband’s estate to be sold in execution of a decree 
against her more than fifty years after the death of 
the husband, and purchases it herself, the presumption 
would be that the purchase was made by the widow 
out of the income of the husband’s estate, so that 
by the purchase the property was put back in 
exactly the same position in which it was before the 
decree and the sale thereunder. 

Where a portion of the husband’s estate is sold 
in execution of a decree against the widow more 
than fifty years after the death of the husband, the 
presumption would be that the property was not 
brought to sale for the liability of the husband. 
Therefore the onus of proving that the property 
was brought to sale to enforce a liability of the 
husband, lies on the person alleging it. C Niranjan 
Mukerjee v, Shib Prosad 370 
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~ Occupancy holding, non-transfcrable, purchaser 
of* in execution of money-decree, rights oj , against 
subsequent purchaser in execution of money-decree 
recognized by landlord—Settlement. 

The plaintiff purchased a non-transfcrable occu¬ 
pancy holding in execution of a money-decree but 
before he took possession from Court, the defend¬ 
ants purchased the same in execution of another 
money-decree and obtained delivery of possession, 
and the rent paid by them was accepted by the 
landlord. Tn a suit by the plaintiff to recover posses- 
sion of the holding from the defendants as its prior 
purchaser: 

Held, that as the landlord, who had a right to 
re enter upon the land on its abandonment- by the 
heirs of the original tenant, had accepted rent from 
the defendants and treated them as tenants, there was 
practically a settlement with them by the landlord 
and that, therefore, the plaintiff as the purchaser of 
the interest of the tenant did not acquire any 
interest which could b3 enforced against the landlord 
or the defendants claiming under the landlord. C 
Ishwar Chandra Sak.ma v. Kailasii Ciiandra Nath 

639 

- Occupancy tenancy —Right of landlord to cut 

trees. 

Where the plaintiff (tenant) failed to show that 
the loss of a kUcar tree cut by the landlord was 
in any way prejudicial to his agricultural interest: 

Held, that lie was not entitled to an award of 
damages for the injury done, and that as he was 
not the proprietor of the tree lie was not entitled 
to its price or anv portion of it. P Pokhar Das r. 
Amir, 5 P. R. J917 Rev.; 3 P. W. R. 1917 Rev. 

997 

— —Recognition of tenancy—Withdrawal bu agent 
of money deposited as rent, effect of. 

Where the agent of the plaintiff landlord duly 
authorised to do so withdrew rent deposited by the 
defendants in respect of a holding: 

Held, that the withdrawal amounted to recognition 
of the defendants as tenants of the holding, or at all 
events, to an acknowledgment that the defendants 
were not trespassers .PAT Motihaki Concern, ltd. v, 
Lachmi Prasad, 2 P. L. W. 158 885 

-—Rent suit—Tenant, whether can plead right 

of third person to receive rent 97 

■ — — Small Cause Court, jurisdiction of—Suit for 
damages for cutting down trees. 

A suit by a landlord against a tenant for damages 
for cutting down trees on his holding does not lie in 
a Small Cause Court, where the relief claimed depends 
upon the determination of the status of the defend¬ 
ant as a tenant. C Surendra Nath Biiadmik v. 
Gayeshuddin 494 

-■ i " • Suit by landlord for klias possession of land 

adjoining tenant's holding—Burden of proof. 

Where a landlord brings a suit against a tenant 
for khas possession of a plot of land, which is con¬ 
tiguous to the tenant's holding, on the ground that 
it was not included within the holding, the onus is 
upon the plaintiff to show that the land was not 
within the limits of the holding of the defendant. C 
Meyoa Lall Ghose v, Gouinda Sunder Sinha 
Ciiowduury 679 
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--- Suit for rent—Persons acquiring interest in 

tenancy prior to suit, position of — Parties, non-joinder 
of, in rent suit, effect of—Validation Act (l B. C. of 
1903J, effect of. 

In a snit for arrears of rent of a tenure, the plaint- 
ill if he desires to affect or override the interest of 
a person in the tenure acquired prior to the institu¬ 
tion of the suit must, if he becomes aware of such 
interest subsequent to the institution of his suit, 
join such person as a party to the suit. 

A landlord brought a suit for arrears of rent of a 
tenure against the tenure-holder, whose interest in 
a part of the tenure had been purchased by the 
defendants before the institution of the suit at a 
sale in execution of a money-decree against the 
tenure-holder but the landlord’s fee was not deposited 
till after the confirmation of the sale. After the 
institution of the suit the landlord became aware 
of the defendants’ interest in the tenure but did not 
make them parties to the rent suit and got a decree 
against the tenure-holder. In execution of that 
decree the landlord purchased the tenure: 

Held, that having regard to the terms of the 
Validation Act (I B. C. of 1903) the defendants 
acquired an interest in the tenure before the plaintiff 
instituted his suit for rent and as he did not make 
the defendants a party to that suit when he became 
aware of that interest subsequent to the institution 
of the suit, he could not affect or override that interest 
of the defendants by his purchase of the tenure in 
execution of his decree for rent against the original 
tenure-holder. C Kali Charan Shaha v. Gobinda 
Sundar Sanyal 733 

—— Suspension of rent—Dispossession of tenant 
from portion of tenancy. 

The landlord’s eviction of a tenant from a sub¬ 
stantial portion of the land of his tenancy leads to 
a suspension of the entire rent due for the period of 

eviction. 

Courts should be reluctant to relax this rule. C 
Tipan Prasad Singh v. Ramji Ram 91 

,_— Tenancy, sub-division oj, whether creates new 

tenancies—Intention of parties. 

The mere sub-division of an old tenancy into 
several tenancies with apportioned rents is not 
sufficient to create new tenancies. The answer to 
the question whether new tenancies have been 
created by the sub-division depends upon the inten¬ 
tion of the parties. No inflexible rule apart from 
intention can be laid down. C Prosun na Deb 
Raikat v. Panchkowri Majumdar 691 

-Zurpeshgi lease, construction of — Lessee under 

zurpeshgi lease , rights of, nature of. 

Under a zurpeshgi lease A entered into possession 
of the land in order to secure repayment of the 
advance that he had made to B. He was required to 
cultivate the land and to pay merely a nominal 
annual rent of Rs. 2-4-0: 

Held, that the object of the zurpeshgi lease was 
not to create the relationship of landlord and tenant 
but to provide a security as between debtor and 
creditor and that this being the governing intention 
between the parties to the contract, A had entered 


into possession in the capacity of a mortgagee and 
not as a raiyat and consequently was not entitled to 
claim occupancy rights in the land. PAT Sheo 
Sahai Misir v. Bajo Singh, (1917) Pat. 271 495 

LEASE, construction of— Istimrari mourasi mokar- 
rari, meaning of. 

The words istimrari mourosi moharrari in a lease 
always mean permanent and heritable and not merely 
permanent for the life of the grantee, even where no 
other words indicating a heritable interest, such as 
“the grantee, his sons and grandsons in succession 
should enjoy the property in peqietuity” are used in 
the document. C Baikanta Nath v. Lakshan 
Chandra 875 

, construction of—Lease for indefinite penod, 
whether heritable or permanent —Renewal of lease. 
Where a kabuliyat which stated that the lands were 
settled for five years as a sarasari jote at a certain 
rent, provided that after the expiration of the 
term the lessee shall take a fresh settlement under 
a fresh kabuliyat ■ and that in case of failure he shall 
hold and enjoy possession of the land on payment 
of an excess rent of one anna per rupee every five 
years, and that the lessee shall not be competent to 
make a gift, sale or mortgage of the tenure to any¬ 
body: 

Held, that upon a proper construction of the 
kubuliyat the lessee, if he failed to take a fresh settle¬ 
ment on the expiry of the first term, was to hold and 
enjoy possession of the land at an increased rent as 
provided in the kabuliyat and that there was no 
renewal of the lease at the end of every five years; 
that the tenancy, therefore, after the expiry of the 
first term was for an indefinite period; but as there 
were no words of inheritance in the lease nor were 
any circumstances, such as long possession, or the 
fact of succession to heirs or a series of transfers 
established, the tenure could not be presumed to be 
a heritable or permanent one. C Jagadish Chandra 
Roy v. Bisweswari Debya 217 

-, construction of—Permanent lease—Covenant 

for re-entry, whether personal—Covenant running 
with land—Construction of covenant—Landlord and 
tenant — Tenant, right of, to land annexed to tenancy 
by way of encroachment. 

The interest created by a taluka patta and called 
a taluka constitutes prima facie a permanent tenure, 
where there is nothing, either in the surrounding 
circumstances or in the instrument which creates 
it, to show that it was intended to be otherwise. 

Where the instrument creating a tenancy called 
taluka was silent upon the questions of heritability 
and transferability, but during the period of sixty 
years which had elapsed since its creation, the 
tenancy had passed in inheritance from father to 
son aud had formed the subject of successive trans¬ 
fers and the succession and transfers were recognised 
by the landlord and the rent fixed at its inception 
was never varied and the grant was for residential 
purposes and structures were erected on the land: 

Held, «]). that the lease was intended to be perma¬ 
nent, notwithstanding the fact that there was a 
covenant in the lease that if the grantor had 
personal necessity, the grantee would be bound to 
relinquish the land; 
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(2) that the said covenant was a personal one and 
did not run with the land, so that it ceased to be 
operative after the death of the grantor. In such a 
case the covenant must be construed most strongly 
against the grantor and most beneficially in favour 
of the grantee; 

l3) that the same conclusion was applicable not 
merely to the plot which was covered bv the grant 
but also to another plot which had been annexed 
to it by the tenant by way of encroachment, as the 
landlord had not, within the statutory periodfrom the 
date of encroachment, instituted a suit to eject the 
tenant from the second plot on the ground that he 
could not, without his consent, acquire (lie status of a 
tenant in that plot. 

Quaere. —Whether the landlord was entitled to 
claim additional rent in respect of the plot encroached 
upon. 

The question whether a covenant in a lease is 
a peisonal one or runs with the land, depends upon 
the true intention of the grantor and grantee to he 
ascertained from the construction of the terms of 
the instrument. It is impossible to tell by general 
reasoning what riehts will be held to belong to the 
class of personal covenants or where the line would 
be drawn between personal covenants and cove¬ 
nants running with the land 

A covenant in a lease reserving a right of 
re-entry to the grantor on a certain contingency 
must be construed most strongly against the grantor 
and most beneficially in favour of the grantee, unless 
the meaning of the covenant is perfectly clear and 
it is expressed in absolutely unambiguous language. 
C Sarada Kripat.ala r. Akiiit, Chandra Biswas, 21 

C. W. N. 903 53l) 

in favour of tivo lessees—Joint or divisible — 


Suit by one lessee for his share, maint n nobility ot. 
Where a lease is executed in favour ot two persons 
in equal shares, the contract is a divisible one 
and each of the lessees is o unpetent to bring a suit 
for the one half share contracted to be leased to him. 
P Rup Chand v. Fazal In hi, 40 1*. K. 1917; 111 
P. W. R. 1917 70 

LEGAL PRACTITIONERS ACT (XVII l ok 18 9 , 

S. 4 —Sanction to prosecute granted or refused by 
Civil Court—Original Side of High Court, history 
and power of—Practice — Presidency Small Cause 
Court refu8ing sanction for prosecution - Vakil s > ig it 
to appear. 

Per Tcunon , J. ( Chaudhuri , J, dissenting—1 ho 
Presidency Small Cause Court is no part or branch 
of the High Court but is an inferior subordinate 
Court, and in dealing with its judgments an 1 
Orders the High Court is a superior Court exercising 
not original but nppsllate or revisional jurisdiction. 
Therefore, under the provisions of section 4 ot the 
Legal Practitioners Act, a Vakil enrolled and ordi¬ 
narily practising in the High Court is entitled to >e 
heard on behalf of a party in such matters 

A question relating to the rival claims of different 
sections of Legal Practitioners of the High Court 
cannot bo settled bv the opinio i of a single 
Judge or of a Division Bench of the ourt. 

The practice of a Court must give way to the law 

and to the rigid* conferred by law. 


LEGAL PRACTITIONERS ACT— concM. 

The history of the Original Side and its powers 
traced. 

The Appellate Divisional Benches of the High 
Court as such have no power of superintendence over 
the Presidency Small Cause Court. 

The practice of tho Court forms Die law of the 
Court and the Court should he loth to depart from 
the established practice, unless convinced that it has 
not the sanction of law and is grossly erroneous. 

Per Teiinon, ./. Tho Judges of the High Court 
appointed by the Phief Justice from time to time to 
exer ise the Ordinary Original Civil Jurisdiction of 
the High Court do nor constitute a separate and indo- 
pend *nt Court. 

A Bench «• nist it uted by lie- Clii'-I Justice i«» 
deal with order* and judgments of the Presidency 
Small Cause Court forms a principal Court of 
Original Jurisdiction situate in Calcutta, and, there- 
f.*re, a Vakil enrolled and ordinarily practising in 
the High Comt Ins no light of audience beforo 
such all-inch. C Brotiu Lall »\ Ckotu Gopb, 21 
C. W. N. Bob 25 C. b. J. 491; 18 Cu. L. J. 793 313 

— - Ss 13, 14— Enquiry by Court into conduct of 

Pleader not entitled to practise before it, legality of. 

A charge of unprofessional conduct in the discharge 
of professional durv made against a Picador can 
h 3 enquired into only by the presiding officer of 
the Court in which the Pleader practises. 

Where a District Judge, in an enquiry into the 
cowl act of a second grade Pleader in the matter 
of an execution proceeding in a Subordinate Judge s 
Court, sent a witness to a Vfagistr ite under section 
47B, Criminal Procedure Code, to 1)3 prosecuted for 

p jrjury: , . 

If,Id that th- proceeding was u'lra vires as the 

District Court had n > jurisdiction to enquire into the 
Pleaders conduct. M Nau.vsivan Pir.r.Ai r. Kami- 

i,i\<; \ m P, r.r.Ai, 32 M. L. J. 492; (1917) M. W.X.3H 
6 L W. 361; *8 Or. L. J. 78o ...... , , 

__^ j i _Profession il mt«'in tact - \ uk.Ua! - 

irvna, acceptance of, whether should be endorse! l>j 

P ei ler acting under its authority. 

In miscellaneous proceedings arising out of a suit 

a Plo.der is entitled to act on ilie authority of a 
v ik ilatnuna obtained by him in tho principal suit. 

A Pleader ought to endorse his acceptance on the 
vak il itnxma under which ho acts as required by 
th- rules of tho High Court, and if ho does not 
accept tho authority in writing, he should not he 
allowed by the Judge to bo heard or to act m any 

m inner on behalf of the party. 

Where a Plead »r who had been ongiged by the 
plaintiff withdrew on behalf of the defendant m mey 
which he know w is rightly payable to the plaint- 
iff an 1 to )k a conspicuous part as an arbitrator in 
a matter in which he was seriously an! personally 

concerned; 


in i 
1 


tlvll tint In was guilty of serious professional 
'sconduct. PAT In thi m iter of Two l dkaders, 
p 1 j vV IS s 2 P. L. J dot; [td.ij l at - 7; ? 8 

LB0 CfMS PVTfiST (0*1..' CL. «}■« 

(l n > in'* ti - ) * l ?»• remit linj appeal for re-h nnnj 

on writs, whether ju Igment. . 

i’o J »tor rtiu 3 whether an adjudication is a ju ig- 

ni'Mit \Yithiu th3 in anting of tho Letters Patent, the 
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tost is, not what the form of 1 1 10 adjudication is, b'it 
what is its effect on the suit or proceeding in which 
it is made. If its effect, whatever its form and 
whatever the nature of the application on which it 
is made, is to put an end to the suit or proceeding 
s > far as the Court before which the .suitor proceed^ 
ing is pending is concerned or if its effect, if it is 
not complied with, is to put an end to the suit or 
proceeding, the adjudication is a judgment. 

Where in a suit for accounts against the defend¬ 
ant as an agent or, in the alternative, as a partner 
of the plaintiff, the District Judge in appeal did not 
hear the appeal on the facts but proceeded to deter¬ 
mine the status of the defendant as a pure question 
of law and a single Judge of the High Court in 
second appeal set aside the decision of the District 
Judge and remanded the case for the re-hearing of 
the a]ipeal on the merits by the District Judge: 

Held , that the decision of the single Judg* was a 
judgment within the meaning of the Letters Patent, 
as it affected the merits of the question between the 
parties by determining a right or liability which 
need not be one in controversy in the suit itself, its 
effect being to deprive the plaintiff of the benefit 
of the decree made in his favour by the District 
Judge and to re-open the entire controversy between 
the parties, as it terminated the appeal in the Hmh 
Court and vacated the decree made by the District 
Judge. C C haxdi Charan Saha V. Jnankxdraxath 
Bhattaciiarjer, 21 C. W. X. 921 250 

- -Judgment, irhnt is—Decision that suit is multi - 

furious and plaintiff must elect, whether judgment _ 

Appeal—Misjoinder of parties and causes of action. 

A decision that a suit is multifarious and has been 
so constituted as to joinder of parties and causes 
of action that it cannot be entertained as framed 
is a judgment within the meaning of clause 15 of the 
Letters Patent. 

A suit was instituted against four sets of defend¬ 
ants for the recovery of goods and documents of 
title relating thereto or, in the alternative, of the 
value of goods, on the allegation that one of the 
defendants obtained possession of the goods, which 
were the plaintiff’s property, with the documents of 
title, by means of fraud and subsequently transferred 
them to the other defendants. The relief claimed 
in the suit was not the same against all the defend¬ 
ants, and the Trial Court, holding that there had 
been a misjoinder of causes of action in the suit, 
adjourned the suit to a specified date with liberty to 
the pla : ntiff to elect meanwhile as against which of 
the defendants he would proceed, but did not speci¬ 
fically order that on the failure of the plaintiff so to 
elect, the suit would be dismissed: 

Held, that the decision of the Trial Court was a 
judgment, as it was in substance a decision that the 
suit would not lie as framed, with rhe result that if 
the plaintiff did not elect, the suit would be dismissed 
and so an appeal lay against it under the Letters 
Patent. 

Per Mookeijee, J. - The true test to be applied in 
the solution of t^e question of the competence of an 
appeal under the Letters Patent from an adjudica¬ 
tion is, not the form of the adjudication but its real 
effect on the suit or proceeding in which it has been 
made. Whatever the form of the adjudication may h» 
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if it puts an end to the suit, so far as the Trial Court 
is concerned, the adjudication may properly be 
d-emed a judgment within the meaning of clause J5 
of the Letters Pateot. c Ramendra Nath Ray d 
Brojkxdra Nath Dass, 21 C. W. N. 794 944 

7 ~ S. 15 -Review of Division Bench iudgrrent— 
Application refused by Single Judge of High Court— 
Appeil. 

An application for review of a judgment of a 
Dm,,on Bench of the High Court was refused by 
one of the Judges constituting the Bench, the other 
Judge lmvmg ceased to be a Judge of the Court at 

the time: 

Held, that no appeal under section 15 of the Letters 
latent lay from the order of the Single Judge 
refusing the application for review. C Kailash 
Chaadra So.waddar v. Revati Mohan Roy. 25 C L 

J. 360; 21 C. W. N. 652 jg3 


CPatna '—Order of Single Judge remitting 
y*u£ for trial-Appeal, whether lies. 

There is no right of appeal under the Letters 
Patent agamst the order of a Single Judge of the 
High Court directing the trial of a certain issue PAT 
Hara Estate, Ltd. v Anup Chandra, 2 P. L. W 71* 
(1917 Pat 342 337 

LIMITATION ACT (IX of 1871 ), Sch. II, Art. 129, 
scope of Limitation Act (XV of IM77J, s. 2 Adop. 
hon by Hindu widow-Possession for over 12 years 

under , nvatid adoption, effect of-Reversioners' right 
of suit for possession on ividoiv’s death, when adop . 
Uon not impeached within statutory period-Adverse 
title, acquisition of, by persons deriving title from 
adopted son-Prior suit for possession against widow. 
Revers.oners to‘he estate of a Hindu cannot sue, 
on the death of the latter's widow, forreco.ery of 
property, which was in possession of persons under 
ar.alleged invalid adoption made by the widow, 
when the right to impeach the adoption had already 
become barred under Article 129 of the Limitation 
Act of 1871. While Act IX of 1871 was in force, 
time ran against all the reversioners of the last male 
owner from the date of the adoption and they all 
became barred on the expiry of the period prescribed 

l 6 , , a suit ,nstltu ted after Act XV of 

18/7 did not affect the bar 

The object of that Article was that all questions 
rotating to adoption, including suirs for possession 
of lands depending on questions of adoption, should 
be determined *.th.n 12 years of the adoption and 
not long after the death of the widow of the last 
male owner, it might be, 50 years later. 

After the extinction of title of the widow or the 
reversioners to the property by the expiry of the 
time mentioned in Article 129 of Act IX of 1871 
persons in possession under the adoption, whether 
as heirs or as alienees, acquire title thereto which 
is saved under section 2 of Act XV of 1877 . M 

f°,' IA ,v '' 9 D - 4Ri , M ”• Vaituilikoa Mcdauab, 

6 L. W. 2oq 40 M. 846 5<( J 

LIMITATION ACT (XV of 1877), S. 2 546 

LI Th T f 4 - TI0 ^ A 7 fIX ° F 1008) > constr '*tion of. 
lhe Isimitation Act operates as a bar to legally 

enforceable claims and it should, therefore, be con- 

strued as much as possible in favour of the person 
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•whose right is sought to be barred. M Satiiula 
Venkanna v. Namdduri Yenkatakrisunayya, 33 M. 
L. J. 36; 6 L. W. 192 *07 

— " - - 8 . 6, sc:>pc of—Civil Procedure Code (Aci V 
of 190.%), s. 141 —Application for restitution, whether 
application for execution oj decree. 

Section 6 of the Limitation Act is an enabling 
section to enable pers »ns under disability to exercise 
their legal rights within a certain time, and it should 
be construed liberally rather than narrowly. 

An application for the execution of a decree within 
the meaning of section 6 of the Limitation Act is not 
limited to applications under Art icle 18 'of that Act,i ut 
includes an application for restitution in consequence 
of the decree and the time for making such appli¬ 
cation in the case of a minor is, therefore, extended 
under the provisions of section 0, B Kurgodigaida 
v. Ningangauda, 9 Bom. L. R 038; 41 B. 035 238 

- S*. 14, 1ft, Sch. I, Art. l-O 581 

- S. 18 - Decree in rent suit - Fraud--Suit to 

set aside decree—Limitation — Burden of proof. 
Where plaintiff brought a suit to have it declared 
that a compromise decree in a certain rent suit 
passed in March 1902 had been obtained bv fraud 
and was not binding upon him, and gave the date 
of his knowledge of the fraudulent proceedings as 
17th June 19*3, i.e., within three years from the date 
of the suit, and the defendants pleaded the bar of 
limitation, alleging that the plaintiff had such know ledge 
more than three years prior to the da*° of suit: 

Held, that the onus was, in the first in Vance, 
upon the plaintiff to give some evidence of fraud 
committed in obtainirg the decree or JO , and 
that then the onus would be cast upon the defend¬ 
ants to prove and show that tlie plaintiff had ac¬ 
quired knowledge of the rent proceedings more 
than three years prior to the date of the suit, the 
plaintiff not being required to prove the period of 
time when he became aware of the alleged fraud 
that had been practised upon him PAT Mam I eiuap 

Lal v. Kesiio Prasad Singh, 2 1\ L. \V. 12 385 

oo3 


S. 23 


- S. v7. applicability of, to transferee from 

Hindu widow. 

Section 37 of the Limitation Act does not 
apply to a donee or transferee from a Hindu 
widow in virtue of her powers as representing the 
estate, as in such a case the transferee succeeds the 
widow in her capacity as full owner and not as upon 
the determination of her interest for life. C 
Kralijool Tea Co, Ltd. v. Naoendro Nath At 

- 1 Sen. I, Art. I , applicability of 

Article 1. of the Limitation Act has no applica¬ 
tion to a case where an objection against an attach¬ 
ment of property has not been disp *sed of^ on the 
merits. PAT Nand Lal Pal v. Naresh Chandra 
Deb, 3 P. l. W. 108 

- Art. 1 1 A, applicability of—Civil Pro¬ 
cedure Code (Act V of 1908,), O. XXI, r. i00— Appli¬ 
cation dismissed without investigation— Person dis¬ 
possessed, whether bound to briny suit within one yea) 

— Limitation. r 

If an application made under Order XXI, rule 100 , 
of the Code of Civil Procedure is dismissed without 
investigation, the person dispossessed is not bound to 
bring a suit to establish his right to possession within 
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one year under Article 11A of the Limitation Act. M 
Ma.uiga Vexkatasibiu Reddi v. Cjil’Ndi Li>ga 
Rkddi 0 40 

- — Sen I, Art. 12 533 

- Arts 75, 116 —Limitation, commence¬ 
ment of- Bond, suit on - Interest to be paid every y c ar 
- Money, entiic, to be paid within fixed period—Suit 
instituted after fixed period. 

Where a bond provided for the repayment of 
money with interest within a fixed period and 
further stipulated that the interest should be paid 
regularly every year and that in case the interest 
was not so paid or the entire money due on the 
bond was not paid within the period fixed, the 
creditor would lave the power to recover the 
entire principal and interest from the debtor: 

Held, that limitation could not start running from 
the date when a default in the payment, of interest 
was made, if the ci editor in pursuance of the 
contract waived such default and sought his 
remedy in respect of the default in the payment 
of ilie entire money within the fixed period O Babe 

Ram v. Abdiioot Singh, 4 O L. J. 402 423 

_ — > k r. 113— ^Certain date, meaning of 

_ Suit for spreijic performance of contract to transfer 

decree on pay mo at of decretal amount — Limitation, 
commencement of 

.4 agreed with B to transfer to C a certain decree 
in A’s favour, on condition that B paid to .4 the 
amount due under the decree within six months. B 
oaid the sum three days after the lapse of six months. 
_u a suit by C against .4 to enforce specific per¬ 
formance of the contract to transfer the decree 
instituted bevoml three years from the date fixed 
for payment of the amount by C but within three 
years from the date when perfo- maiiec was refused: 

Held, that the ease fell within the second clause 
of Article 113 of Schedule I of the Limitation Act 
and having been brought within three years from the 
date of refusal of specific performance, it was not 
barred bv time. IYI Sathcla Venkanna v. Nami - 
|,|KI V E N K A T A k K I > 11X A Y V A . 33 M. L. J. 35; 0 L W. 

Ijjo c07 

_ Arts 110, 7•>— Limitation, commence- 

, KV „t of—Bond, suit on —Interest to be paid every 
year Money, entire, to be paid within fixed period — 
Suit instituted after fixed period 

Where a bond provided for the repayment of 

money with interst within a fixed period and 

further stipulated that the interest should be paid 

regularly every year and that in ease the interest 

W as i of so paid or the entire money due on the 

bond was not paid within the period fixed, the 

creditor would have the power to recover the 

entire principal and interest from the debtor: 

Held that limitation could not start running from 

the date when a default in the payment of interest 

was made, if the creditor in piiraname ot the 

centract waived such default and sought Ins 

remedy in respect of the default in the payment 

of the entire money within the fixed period. O Baih? 

Pam v. Abdiioot Singh, 4 <> L J. 4'^ 423 

__ __ Arts. 118,144 — Adverse possession — 

Limitation. 

D died in 1*78 leaving property consisting ot 
Defiant and Cnmlki rntiinf nncl some non vatim )>■ :>■ 
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perry. In 18S0 D.’s widow adopted a son M. and the 
latter’s name was entered as holder of both classes 
of vatan s. The widow was appointed M.'s legal 
guardian under Act XX of 1864 and managed his pro¬ 
perty. In 1886, on the application of the widow, M.'s 
name was removed from the Deshgat vatan register 
on the ground that he was not a bhauband of D. in 
whom under the sanad the vatan would vest. M died 
a minor in 1895, leaving a widow who was entered as 
holder in the Gaudki vatan register. In 1899 the 
widow of D. got the name of M.'s widow removed from 
the register. In 1901 D.'s widow purported to adopt 
the defendant as son to D. and put him in possession 
of the whole property. M's widow died in 1903. In 
1912, the plaintiff claiming as the nearest reversion¬ 
ary heir of M sued to recover the estate of D : 

Held , (1; that time began to run against the plain¬ 
tiff from the date of the death of M's widow and that, 
therefore, there had been no adverse possession suffi¬ 
cient to bar his suit; 

(2» that the suit was, however, barred by Article 

118 of Schedule 1 of the Limitation Act, inasmuch as 

the defendant enjoyed his possession of the estate as 

eon of D., and as the plaintiff could not challenge the 

defendant’s adoption the latter must be taken to be 

the brother of M and, therefore, a nearer heir than 
the plaintiff; 

(3 that even if defendant’s adoption was invalid 
under the Hindu Law and although the power of 
adoption of D.’s winow had been exhausted before the 
purported to adopt him, yet the law of limitation 
was an effective bar to the plaintiff’s suit. B 
Chanbasappa Dojuppa Desai v. Kalianadappa 
Ayappa Desai, 19 Bom. L R. 724 t4 5 

-- Sen. I, Art. 120. 

A suit instituted, however, after the death of the 
ai bitrator in regard to matters referred to and not 
disposed of by him is governed by the residuary 
Article l20of the Limitation Act. 1V1 Doraisami Pad- 
ayaciii v. Vaitiiilikga Padayachi, 33M.L. J. 46 

581 

- Art. 120, applicability of—Suit to 

recover village profits from co-sharer—Limitation— 

Bui den oj proof. 

A suit by a co-sharer to recover his share of the 
village protits from the managing co-sharer is govern¬ 
ed by Article J20 of the Limitation Act. 

lu a suit for the recovery ot village profits tho 
plaintiff must not only plead but adduce evidence hat 
the defendant’s negligence was responsible for short 
collections. N Balwant v. Deorao, 13 X L. K. ..7 

tA 8 

—— Art. 120 — Record of Rights , entry in 

— Declaration, suit lor Limitation. 

A plaintiff can bring a suit lor a dec.aration that 
an entry in the Record of Rights is wrong within 
six months from the date on which his rule is 
effectively challenged, though more than six years 
have elapsed since the publication of the record, 
provided the plaintiff’s enjoyment of the propertv has 
not been affected. 

Dt fondant got himself wrongly eutered in a Record 
of Rights prepared under the Bengal Tenancv Act 
as being jointly entitled to a certain land with "the 
plaintiff who was in reality exclusively entitled to it, 
ijt oot actually disturb plaintiff’s possession! 
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More than six years after the publication of the 
record defendant sued plaintiff in the Small Cause 
Court claiming to participate in the profits of the 

, . O* no . tice of tiie suifc beiDg served upon the 
plaintiff, he instituted a suit within six months for 

a declaration that the entry in the Record of Rights 
was wrong: 

Held that the suit was not barred by limitation. 
PAT Ala-U!) din V . Zaifan-nissa, 2 P. L. VV. 22- 2 
l.L. J. 557 jpg 

; • Art * 120 -Suit for declaration of 

plaintiff s right to manage dharamsala. 

Pi am tiffs sued for possession of certain propertv 

and a dharamsala , but subsequently amended the 

plaint and asked tor a decree for possession of the 

property and a declaration to the effect that they 

were entitled to be managers and supervisors of the 

dharamsala. In the amended plaint it was stated 

tnat the person lust in possession died in April 1898 

and that the cause of action accrued then: 

Held, that the suit was governed by Article 120 

of the Limitation Act and having been filed more 

than six years after the last ow ner’s death was barred 

y time, p Brag Mal v. Bhagwan Das, 125 P. vV. 

■ft 1^a7 

Art. 123 665 

", , applicability of to Muham¬ 

madans and other non-Hindus- 11 Joint family pro - 

aXab^T ° ; ' Stare dGCiSiS ’ * 

By the Full Bench, (Shah, J., dissenting)_Article 

127 of the first Schedule of the Limitation Act 1 di¬ 
does not apply to the property of a Muhammadan 
tor any other person not being a Hindu; not having 

been pioved to have adopted as a custom the Uindu 

Law of the joint family. uu 

The expression ‘ joint family” in Article 127 of the 
Limitation Act must be read as a compound adjective 
and the expression “joint family properly” must be 
read as property appertaining to a joint family 

A long series of decisions based upon a clearly 
erroneous construction of an Act should 11 
followed, while a long series of deetion " Led 

bedhsre^uded. Ct,0n “ ^ "ot 

Per Seaman and Heaton, JJ. The “joint family” as 
a legal entity involving definite legal notions 
incidents and consequences is unknown to any other 
great system of law prevailing in the Empire So 
hat where property is spoken of as belong!,£ to a 

Hindu^oint’ f' C u USt primari| y be referred S to a 
Hindu joint family, and only secondarily to such 

groups ot non-Hindus as can prove that thf»v Kntn i 
custom adopted the Hindu l£w of the jo,/t family'” 
rJT",’ ./-Article 27 of the firs t J Schedule to 
even though the ACt t0 Muhammadans 

:g Sarnie sr. .T 1 

to™-".:.thehnicle e«i°.ppi, , 0 

Other than Hindus and Muhammadans, who are not 

Of the io°nt a fan a f° pt n * t * CUSt ° m tho Hindu Law 

Arts. 142, 144 728 

Ars. I42i IW —Landlord and tenant 



VoL kLlj 

LIMITATION ACT—(10C8J—contcl. 

— Er.croachmer,t— Possession, presumption as to - 

Burden °f pi°°f- pro °f of proprielanj title-LimOn- 

In a suit for possession where Article 141 0 f the 

nZ " AC u k ap > ,lies ’ Pontiff must ,ro e 
possession within 12 years. Jf ,| ie pl,u'„t (T proves 

Ins proprietary title, there is a presun,pZn that 

to possession continued till within 12 years of the 

presumption. "" defendant to rel ' ut ‘'»t 

Whereas a tenant is bound to treat an encroach 
inent as held by him under his landlord, there is no 

STw I"! UP ° 11 tho to tLtZ 

land on which his tenant encroaches as a part of his 

tnZS he,a 1 nd !° rd is entitl ^l to re-enter upon 
tt.e land encroached upon unless his right is other 

wtse barred. If the tenant has been in possession 

ot the encioachmont for more than Iz years, then it 

IS to be seen whether ho has been in such possession 

*J*\Q JJ « ^ such adverse 

possession ,s m respect of a limited or absolute 

PasZ « PAT Miuxapor k Zkmimiari Co., Lth r. 
Paxday Sariur, 2 P. L. VV. 14:- 2 P. L. J. 506 1 1 4 

limit, f Sen. I, Art. 142—Possession" within 
limitation, want of—Burden of proof 80 

Jii/ iy7a» f Arts. 142, 114— Suit for possession — 
befween ° pr °°^ Laches an(1 acquiescence, dijfcicnce 

thJt heZr 8 ^ laiUt ‘f 3 Cla ' m is ,iasod 011 llic ground 
has rlio ,• 16 Pf e, ec es ' sf>t has been dispossessed or 

limitatTn mCd P0s , spssion - the period, from which 
™Zt n r 13 thedat0 <)f dispossession ordis- 

Dkintiff t‘ Ce r f pos f ssion anti the burden is on the 

has fZ 3 °' V " ,at 1,0 or llis Predecessor-in-title 

snh „ ! ![“ P° sse . S9| °n within \ i years of the date of 

jZ’? “ d tl l°. A . rt,cle applicable to the suit is Article 
ol the Limitation Act. 

thZ' 01 't * b ? re ls a Statute of Limitation applicable to 

» not „ ob i ecti °n of simple laches docs not 

the «t Z. “Jf ex P imion of the time allowed by 
tatuto. But acquiescence is a diiTerent thing; 

obiZT m T tban 'aches. If a party who can 
J ct lies by, and knowingly permits another to 

ncut an expense in doing an act under a belief that 

would not be objected to and so a kind of per- 

i ission may bo said to be given to another to alter 

hucond.t'on, he is said to acquiesce. LB Api-as 

ran v. Kyausk .via 722 

144 722, 845, 8o2 

Art. 144 —Symbolical delivery as 
ffatns <oi eminent - Kyotwori tenantcontinuance 
>1 possesuon by—Advene possession, title by 

runt - ier - e P OSKe6s ' on inam lands wrongly classed as 

dolivT n - IS ^ e 1 cr ® <,( * t0 the inamdar and symbolical 

brmi \l } S ma< 0 in oxecu ti(»n of the decree, a suit 
in Q ,u to oust the njotwan tenants who acquiesced 

hr •* e .' vei T wi hin 12 years thereof is not barred 
limitation. 

attn°* r J -—The ryotuuri tenants, when they 

r* ri h* D f C t0 ^ ov . ernment could not simultaneously pres- 
of r ° r an ^ "Tiich could endure after the title 
i umernment was n-gatived in the suit of a third 

or h*T’ anf ’ 80 l° n?as . th ey were tenants of the plaintiff 
■ . er 'predecessors-in interest, their possession was 

unttnri V °r 80 to their landhird. A ryotwari 

f aar c * oes wot acquire any rights agairtt Guvcrw 
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mo.it superior to what ho gets at the initial grant of 

Ol an occupancy tenant under* landholder of su es ate 

^rr t r ^ 

'been " 1 terminated £ ft 
lei,very ,n execution, any fresh title by , irtue of 
thur subsequently continuing in physical , oJc“on 
iioulcl not he perfected until the expiry of 12 years 

alter the symbolical delivery 1VI \ahaviv, ,' 

^oketarvokStatk • Aasaum Ammh 

A , Krs - 17P I 7'—Abatement— 

fiathof' yTr'r^'^-^gagee respondent, 
7,'/ ' *° ^0 legal representor. res on 

,ccoid and to hare abatement set aside- Limitatic n 

111 the case of a joint, and indivisible mortgage all 

the mortgagees or their legal represcntath'es are 
necessary parties to a suit for redemption, and the 

Sjme pnnciple is applicable to an appeal by the 
mortgagor against the mongagoes ia such suit 
Consequently whereone of the mortgagee resoondents 

to an appeal dies and no application to bring bis 
legal representatives o„ record is made within six 
months, as required by Article 77 of the 1 st Schedule 
to Act IX of Iyo>, and the application to have the 

consequent abatement set aside is also out of time 

the whole appeal abates P Fatkii r. Biiaxii 
49 1*. W. I! 1917; 96 1*. 11 . 19,7 


Bam, 

/ 30 


- Art. 177 

Art. j8 , applicability of, 

f .... 1 . 


730 


;|r, app,ic,,i°;, I a decree absotu^ made under 
..^e isa ^ 

governed ^ Article .81, Schedule f, of ,be Limi.atlu 

C. 205° J k 1 ''' 011 '• 1Um ^UHIS Sixon, 20 0. 

858 

,, ” r *' HT8, I8, » I8i? » applicability „/u_ 

Morl.jage decree-Appeal-Application for detree 
absolute Limitation , commencement of. 

A mortgage dooree was passed on ^ 8 th Septcinhor 
1J08 h.xmg ^th March 11,09 as the date of payment. 

I he decree-holder appealed against the decree and 
the final decree was passed by the IhVj, Coupt OM 

29th July i9t0. In the meantime the Civil Pro 
codure Code of 1908 had come into force <)„ i«,h 
July 1913 the decree holder made an application fl' 
the executmn ot the decree, and on J 9 th August 
lit 4 4 applied for a decree absolute; ® 

/>/,/, that the appb'cation was governed by 
Article 18, of the Limitation Act, inasmuch as on 
the date that the right to apply for an order absolute 
accrued the new Code of Civil Procedure had conic 
into force, but that the application being within 
tl.ree years of the date of the appellate decree it was 

within limitation. 

W here an appellate decree confirms the decree 
ot the first Court and is silent regarding (| 1L> ,; mn 

fixed for payment by the Court of first instance 

a further period cannot be given for payment from 

the data of the appelate a ta - eC( 4aa> tJw 
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in default is not entitled to reckon the time from the 
date of such decree. 

But a party who is not bound to perform any act 
under the decree of the first Court and appeals to 
jr e fc u larger benefit than what the decree grants him 
i s entitled to reckon the period in his favour from the 
date of the appellate decree, provided ho has not 
disobeyed anv direction given by the first Court. IYI 
Nimmai.a Mahankali i'. Kallakuri Subba Kao, 32 
M. L J. 4,55 268 

.... -Sen. I, Art. 182 41 

_Art 182 -Step-in-aid of execution— 

Oral application for execution. 

In order that an oral application may be effective 
as a step-in-aid of execution, the application must 
be one which it is necessary to make in order to get 
the main reliefs prayed for in the execution petition. 
It must be of such a nature that, if the application 
were not made, further proceedings in execution 
could not be taken either by reason of the specific 
prayer not being contained in the execution appli¬ 
cation or by reason of the Code or the rules requiring 
some further acts to be done before the main 
reliefs prayed for in the execution application could 
be granted or enforced. 

An application for execution of a decree by 
attachment and sale of the judgment-debtor’s pro¬ 
perty was first made on 13tk July 1911. Notice was 
ordered to issue for 12th August .1911. On that 
day the judgment-debtor did not appear and an 
attachment order was issued. The decree-holder 
failed to pay batta within the time allowed and the 
petition was dismissed on 26th August 19U. A 
fresh execution petition was presented on 12th 
August 1914: 

Held , (I) that the utmost that could be presumed 
iu such circumstances was that the decree-holder 
was present in Court on 12th August 1911 either in 
person or by Pleader, and intimated his decree to 
proceed with the execution, and not that he made 
any oral application for further attachment: 

^2 that even if he made an oral application on 
that date, it must be presumed to be an entirely 
supertiuous petition and could not operate to save 
limitation. IYI Masilamaxi Mudaliar v. Sethu- 
sw ami Aiyar, (1917) M. W. N. 502; 33 M. L. J. 219; 
22 M. L. T. 115 701 

LIS PENDENS, doctrine of 246 

- —, doctrine of, applicability of 413 

MADRAS DISTRICT MUNICIPALITIES ACT ilV 
MadIof 1884), Ss. 188 U) yb\ »5> 189- License for 

boiling paddy , application for—Failure to pass order 
on application within 30 days of receipt, effect of 
Section 188^5 \ scope of. 

Where, on the expiry of his license under the 
Madras District Municipalities Act to boil paddy in a 
particular place, a person applied for a fresh license 
and no order having been passed on his application 
until after the expiry of the period of thirty days 
fixed by section 188 (5* of the Act, he again boiled 
paddy after the order refusing license was com¬ 
municated to him: 

Held , that no offence was committed as the order 
refusing the license not having been passed within 
thirty days, the place must be deemed to have been 


licensed for the financial year under section 188 (5) 
of the District Municipalities Act. 

Section 188 (5 of the Madras District Municipa¬ 
lities Act should not be read subject to the referepce 
to the refusal of the license in section ! 89 of the Act. 
IYI Maturi Venkatasubbayya, In re, 40 M. 589; 18 
CrL. J. 8?1 655 

MADRAS ESTATES LAND ACT I Mad of 1908), 
S. 3 (2) (i!) 788 

-— Ss. 3 (2) (d) and 8, Exception—In&m.grant 

of—Presumption as to right acquired Pre-settlement 
inams, presumption as to—Grant with ashtabogam, 
effect of—Ejectment suit—Jurisdiction—Burden of 
proof— Kudivaram right, acquisition of, by relinquish¬ 
ment. .. ... . 

The presumption, in all cases of grants of inam «, is 
that only the melvaram was granted as inam. 

Courts should always start with that presumption, 
unless the grant-deed expressly confers kudivamm 

rights also. ^ . 

A grant with ashtnbogam does not necessarily import 
the grant of the kudivaram also in the same manner 
that it does not clearly imply the grant of temple and 
other communal sites. 

Pre-settlement inam grants must be presumed to 
be of land revenue only; what the granto»* was entitl¬ 
ed, in those days, to obtain from the lands as feudal 
landlord being connoted by the word ‘land revenue’, 
though now it would be called melvaram. 

Where the defendants in a suit for ejectment con¬ 
test the jurisdiction of the Civil Courts to entertain 
the suit under section 3 (2) (d) of the Madras Estates 
Land Act, it is for them to prove that the plaintiff 
was not’the owner of the kudivaram right at the 
time of the grant of the inam to him. But this is not 
necessary when, by setting up that the giant was of 
both varams, the plaintiffs admit that they were not 
the owners of the kudivaram at the time of tho 
grant. 

It cannot be laid down a 3 a broad proposition of 
law that the inamdar must have the oecupaucy right 
when the tenants have no occupancy rights in them¬ 
selves, though it is open to the Court, from such a 
state of facts, to infer that, at the time of the grant, 
the grantee had the kudivaram right. Innmclars 
might well be asked to establish that, by transfer or 
succession etc., they got the-kudivaram right subse¬ 
quently, where it is admitted or proved that they 
had not got the kudivaram right at the time of the 
grant. IYI Mogadasu Venkatadasu v. Vaxkamamidi 
Udavaxarayaxa, 6 L. W. *42; 33 M. L. J. 548 122 

- S 8 , Exception. 

Per Spencer, J. —In a suit for ejectmeut, where 
plaintiffs rely on the Exception to section 8 of the 
Estates Land Act for ousting the jurisdiction of the 
Revenue Courts, the plaint should specifically show by 
what acts the plaintiff acquired the kudivaram 
interest of his ryots and became entitled to both 
varams. IYI Mogadasu Venkatadasu t\ Yexkamamidi 
Udavaxarayaxa, 6 L. YV 142; 33 M. L. J. 518 122 

—-S. 4'J— Commutation of rent payable in kind, 

suit for—Burden of proff. 

The Madras Estates Land Act is intended to 
protect the interests alike of the- tenant and the 
landlord and unless it is proved that either of them 
suffers because of the payment of rent in kind 
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fi nt M rferenCe by " ay 0f conimutat > ( >n will !*? unjust;. 

n&Di 6 « 

The party who asks for commuta'ion of rent under 
section 40 of the Madras Estates Land Act must 

prove that he is entitled to it. B R M KarlVpayya 

.JlIEVAX V. ADAIKKALAM C HETTY 511 

MADRAS IRRIGATION CESS ACT (VII Mai. ok 

1865) Ss. 1, 2 — Water cess-Irrigation - Permanent 
Settlement - Extent of zemindar’s or inamdar’s right 
oj user under engagements with Clnvemment— River 
or stream belonging to Government --“ Free of separate 
charge” 

. The Government claimed under the Madras Irriga¬ 
tion Cess Act to levy water cess upon permanently 
settled lands \zeraiti and inam) in so far as the user 
of Government water for irrigation exceeded the 
user at the time of the Permanent Settlement 
whether in respect of the area irrigated or in respect 
of the fact that two crops were raised instead of one: 

Held, ( 1 , that the effect of the Permanent Settle¬ 
ment was to vest the then existing irrigation chan¬ 
nels in the zemindars through or within whose zenrn. 
daris the same respectively passed or were situate; 

(?) that the right of user from such irrigation 
channels which passed by the Permanent Settlement 
could be measured only by the physical conditions 
existing at that time, and not » y tne extent to 
which the water was in fact used: and that assum¬ 
ing that the river with which the channels 
connected belonged to the Government, the ze.nm. 
ilars right ot taking water from it was limited only 
by the size of the channels and the nature of the 
sluices and works by which water was diverted from 
the river into the channels. The Government could 
not complain if the amount of water taken was 
within this 1 mit. Once the water was lawfully 
taken into the channels, Government had nothing 
further to do with the matter. 

Whether or not there a*e other ca^es which the 
first proviso to section 1 of Madras Act VJI of J8b5 
was iQteudcil to meet, it at least covers the case of 
en g a f>cments with the Government arising out of the 
Permanent Settlement. Ic by vinue of such settle- 
m-mt a zeminda*• is ent tied to take and use water 
from any such sou ec of supply as mentioned in the 
Cess Act and this r-ght is part of or appurtenant 
to the property in icspect of woich he pays a singh 
jama or peiJicush, no cess can be bvied under ihe 
Act in respect of the water which he is so entit ed 
to take and use - 


MAIXTENA SCE—Father, whether hr,u„d to pay 
A father who is paying maintenance for his ohfbt 

the orders ,,! a Court i 8 not bound t „ defray 
the charges for the medical attendance of the child 
unless he has expressly or impliedly contracted to 
pay thesan.e. L B P.iau.vc T,u Km ,, Mi S 
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MALABAR LAW-Stani jmnf b,j, of melcharih for 

U yen, is-Mcleharth, valutity 0 /_Jw ,, stKa {, 
grant perpetual leases. 

I he giant by a stani of a perpetual lease of stnnom 

pmpomes is not necessarily bad, if it is for the 
benefit of the stanom. 

Wnere a melcharth is granted for a certain mini. 

ber of years, its binding nature depends upon 

an hether a reasonable rent is reserved for the neiiod 
of the lease 1 

Where such melcharth is sought to be declared 
void, it rests on the person who seeks to do so to 
show that it is not of a reasonable nature, and not 
granted in the ordinary course of business.’ 

V\ here stanom property was held on verumpattom 
lease for one year and that lease was renewed from 
time to lime in favour of the same tenant and at 
last the verumpattom lease was split up j nto 
three different leases and granted to three different 
lessees, to each of whom a melcharth for J 2 years 
Nvas granted: J 

Held, (1 i that the melcharth was not necessarily 
had, unless it was shown that the grant of a base 
of this character was so unusual as evidently not to 
he in the ordinary course of business; 

( 2 ) that the fact that consolidation was beneficial 
to the estate did not render splitting up of a lease 
invalid, unless it was proved that it was not usual 
to grant such leases. M Anantanarayana Jyek v. 
Kozhikote Patinhark Koviai.kath Tiiirweerara 
VAN, 33 M. L. J. 459; (1917; M. W. N. 707 *36 

MALICIOUS PROSECUTION— Complaint, filing of, 

whether furnishes cause of action. ' 

A mere filing of a petition of complaint charging 
the plaintiff with criminal offences is not by itself 
sufficient to support an action against the com- 
plainants for damages for malicious prosecution. 

C Digambar Das v. Bisweswar Chowdhury 12 

MALICIOUS SUIT, whether actionable—Damages, 

suit for, maintainability oj— False collusive defence 
— Costs. 


Semble. — The second proviso to the section is 
intended similarly to safeguard the ryots’ rights 
under the periodical temporary settlements. p C 
Kandukuki Balasi/rya Pkasadiia Row v. Secretary 
of State, m M. L. J. Ui; 22 M. L. T. 7b. .5 A L. J. 
6*7; 2J C W. X. 1C89; (1917) M. W. N. o Mi, 19 
Rom. L. tt. 151; 6 L. W. 34U; 2 P. L. W. 16 J; 2'i C. L. 
J. 290; 40 M. 886 VS 

MADRAS LAND ENCROACHMENT ACT (III 
Mad. of J905;, S. 2—“Standing and flowing 

water” y# 

MAGISTRATE TAKING COGNIZANCE of COM 
PLAINT, duty'of Ml 


The malicious institution of civil proceedings with¬ 
out reasonable and probable cause is not generally an 
actionable wrong which entitles the party aggrieved 
to sue for damages. The principle is that the latter 
is sufficiently indemnified by the judgment which 
gives him costs and that he cannot prove special 

damage. 

An agreement to maintain a false defence in a 
civil suit is not an actionable wrong. PAT Dar- 
bhangi Tiiakur c. Mahabik Prasad 522 

MASTER and SERVANT— Servant permitting 
drunkenness in shop during^ master’s| absence — 
Master, whether Liable. 8 _ ^8.1 S./7 
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MIN TNG- LEASE— Assignment, restraint on, effect of 

— Forfeiture , accrual of right to - Document, construc- 
t'on of— Stipulation to work mines ‘in a skilful and 
workmonlike manner and continuously without volun¬ 
tary intermission ,’ meaning of—Burden of proof. 

Per Seshagiri Aiyar,J., ( Wall is, C.J., not expressing 
anv opinion >.—A provision in a mining lease restraining 
the lessee from assigning and empowering the lessor 
to re-enter in the event of assignment cannot be 
enforced where the lessee mortgages his right, unless 
the whole of his interest is transferred to the mort¬ 
gagee. 

Where a lease of mines provides that the lessee 
should work the mines continuously without voluntary 
intermission and in a skilful and workmanlike 
manner the burden of showing that the lessee has not 
worked as aforesaid lies on the lessor. 

A proper and workmanlike manner may not mean 
the best possible mode of working for the lessor, 
but it means in such a manner as shall uot be 
simply an attempt to get out of the earth as much 
mineral as can be got for the particular purpose of 
the lessee, regardless of any ordinary or workmanlike 
proceeding 

The mere fact that a sufficient quantity of mineral 
is not produced is not enough to show that the mine 
has not been worked continuously and efficiently. M 
Ansub Surra Naidu v. Secretary of State, (1917) 
M. W. N. 794 770 

MINOR, decree against, without appointment of 
guardian ad litem, whether operative—Decree, can¬ 
cellation of, effect of. 

A. minor, against whom a decree is made in a suit 
in which though joined as defendant he is not repre¬ 
sented by a guardian ad litem, occupies the same 
position as if he were not a party to the litigation. 

A mortgage suit instituted against the represen¬ 
tatives^ n-interest of the mortgagor, who were 
minors, was decreed without atiy guardian ad litem 
being appointed for them. In a suit by the represen¬ 
tatives to set aside the mortgage decree: 

Held, that the decree made in the mortgage suit 
was not operative against the minor representatives 
ani must stand cancelled, with the consequence that 
the mortgage suit would be revived and the mort¬ 
gagee would be entitled to proceed therewith in 
accordance with law. C Baneswar Pramanik v. 
Tarapada Bhattaciiarjee, 26 C. L. J. 258 872 

-- , whether personally liable for simple debt 

contracted by guardian—Guardian, whether can 
bind ward’s estate. 35 

MISTAKE, clerical, in name of decree-holder in copy 
of decree transmitted, whether of consequence 
Where in the copy of a decree transmitted for 
execution and the certificate of transfer, the name of 
$,he decree-holder was written as Benode Behari Das 
in the place of Benode Behari Bose, the correct name: 

Held, that it was apparently a mere clerical mistake 
and was of no consequence C Kedar Nath v. 
Jogkndra Nath Das 815 

MORTAGE — Annuity reserved for mortgagor—Equity 
of redemption , acquisition of, hy mortgagee, effect of 

— Liability to pay annuity. 


MORTAGE—contd. 

An annuity was reserved to be payable to the 
mortgagor under a mortgage. Subsequently the 
equity of redemption was sold by various auction 
sales, and finally the whole of it was acquired by the 
mortgagee: 

Held, that the acquisition of the equity of redemp. 
tion by the mortgagee did not extinguish the right 
of the mortgagor to receive the annuity reserved 
under the mortgage A Lachhmi Narain v. Sajjaih 
Beg am, 15 A. L J. 671 839 

—— — bond, suit on Recital, denial of truth of— 
Burdin of proof. 

In a suit upon a mo? tgage-deed execu'cd by the 
defendant, which contained a definite admission that 
the consideration recited in it had been received in 
cash, the defendant in his written statement 9et forth 
that the consideration for the deed was not a sum 
paid in cash but the admission of the defendant as 
the plaintiff’s partner and agent in a business and 
that the deed was in fact a security bond: 

Held, that the onus was upon the defendant to 
prove that the bond which he signed contained a 
recital which was not in accordance with the facts. 
C Kali Cuaran Basak v . Amar Ciiasd Das 44 

- Covenant to pay principal and interest—Suit 

for interest—Subsequent suit for principal, whether 
barred. 

A morfgage-bond recited the advance of the money 
and the promise of the obligor to re-pay it within 
three years with interest at a stipulated rate, and 
provided that after the expiration of three years 
the creditor shall be entitled to sue for the whole 
amount of principal and interest if default was 
made in the payment of the amount of the bond 
with interest within that time. After the expiration 
of the period of three years the mortgagee brought 
a suit to recover the interest from the date of the 
bond, and the suit was decreed. He then brought 
a suit for the recovery of the principal and for the 
sale of the property: 

Held, that the second suit was barred by Order II, 
rule 2, of the Civil Procedure Code. A Muhammad 
Zakariya v. Muhammad IIafiz, 15 A. L. J. 557 : '9 
A. 50 233 

- by joint mortgagors Mortgagors not. benefited, 

whether liable. 

\ 

A along with B and C executed a mortgage, which 
the mortgagee accepted in lieu of the security of a 
prior moitgage executed by A alone in his-favour: 

Held, that Band C were liable under the mortgage, 
though they had not received any direct benefit for 
executingit. C Fanindra Narain Roy v. Kachiib- 
man Bibi 673 

- Judgment-debtor assignee of mortgage decree, 

whether can execute decree — Mortgagors, one of several 
purchasing mortgagee's interest—Rights of other 
mortgagors. 

The purchase by one of several mortgagors 
of the mortgugeo’s interest does not entitle the other 
mortgagors to apportionment of their debts so as to 
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MORTGAGE—contd, 

lb . „ ort 

By au ekrarnrma fourteen persons divided between 

ei»lTof7h 9 reSP0DS1 - bllity f ° ra mort (Wfe-debt but only 
ei„ht of them were actually interested in the mort. 

raffe d d P H^ erty ' Af f*r ParL l' a J' ,nPut °f tl>e mort. 
Stage-debt by some of the persons, the mortgagee sued 

Z'ZT^r aDdg0t “ decre e, which was purchased 
by some of the mortgagors, who then applied for 

execution by sale of the mortgaged property: 

Held, that the equities existing between the 

pat ties by reason of the ekram,ma could not 

be workod out in execution proceedings, even 

though some of the persons liable for the mort 

gige.debt had individuaHy pa] 'd ()ff th° shares of the 

debt due from them; but that the mortgagors who our. 

chased the mortgage decree could not l)e allowed 

to sell the mortgaged property for the whole of the 

decretal debt, but only for the balance on deduction 

of the shares of the debt due from them. C 

Jagahan piiu Pal v. Haladhar Pal 269 

—- Of occupancy holding-Declaratory suit hy 

landlord —landlord, whether entitled to any relief. 

Where on an occupancy tenant’s mortgaging his 

holding, the landlord sues him in the Civil Court for 
possession of his liolding by his ejectment and for a 
declaration that the mortgigo is null and void the 
Court should not return the plaint for presentation 
to the proper Court; for, although it is incompetent 
to grant the possessory relief, it can grant the oelca- 
ratory relief to the effect that the mortgage is invalid 
him not binding on the landlord O Biiagwati Prasad 
biNGH v Govi.vd Dat, 4 0. L. J. 374 12 i 

~ 1 ay merit oj mortgage-money to oneol several cc- 


MORTGAGE — contd. 


mortgagees, whether constitutes complete discharge. 

A payment of the mortgage-money to one of several 
co-mortgagees without the consent of the other co¬ 
mortgagees is not a complete discharge of the mort¬ 
gage-debt binding on all the mortgagees. P Mathra 
Das t/. Nizam Din, 68 P. R 19)7; 107 P L R. 1917- 
SI P. W. R. 1917 p2l 

‘ Personal covenant to pay interest independ¬ 

ently of principal— Suit for interest where personal 
remedy for principal barred, maintainability of. 

Where a mortgage-deed contains a personal cove¬ 
nant to pay interest independently of the principal, 
a suit for the recovery of interest will lie although 
the personal remedy for the principal is barred by 
limitation. L B Thair Maistky r. K. N. L. A. 
C hetty Firm 72 

Provision for redemption on payment of mort¬ 
gage money—Sale of equity of redemption — Vendee 
undertaking to pay mortgage money, effect of — Interest , 
whether charge on property — Vendee, liability of. 

One D. mortgaged certain land to the plaintiffs 
for Rs. /03 The mortgagees were to hold possession 
and the income was to cover the interest on Rs 420, 
while the remaining Rs. 280 was to carry interest at 
Rs. 2 - 1-1 per cent, per mensem payable half yearly, 
with compound interest at the same rate in case of 
default. It was further agreed that the land should 
he redeemable on payment of the zar-i-marhuna. 
After D ’s death his son S. sold the equity of redemp¬ 
tion to one 11. ■ for Rs. 700, out of which Rs. 60 were 
paid ip cash and Rs. 6t0 were kept with the vendee 


to redeem the mortgage. The sale-deed provided 
hat the vendee would be liable for any moneys 
that should turn out to be due to the mortgage over 
and above Its. 640. If. started proceedings under 
the Punjab Redemption of Mortgages Act and 
got possession of the land. The mortgagees there 
upon brought a suit for R s . |,285 ; 1)tm , gt an( , 
compound interest on Rs. 280 against S. and 

Held, (I) that as there was nothing to show that II 

knew that any interest was chargeable, he was not 
personally liable for it; 

(2) that according to the terms of the mortgage- 
deed the mortgagor himself could have redeemed 
the land on payment of the mortgage monev alone 
and his vendee could not be in a worse position- 

(3) that the interest was no charge on the land and 
the plaintiffs could not, therefore, follow the land. 

P Lok Chand v. Hazak Khan, 1(7 p w R i<n 7 . 
98 P. R. i 917 ‘ * 

- —Redemption, suit for—Admission by mortgagee 
ot receipt of portion of mortguge-money in previous 
sui\ v luther lending. 

The land in suit was mortgaged with possession 
hv the plaintiffs’ ancestor to the defendant for 
Rs. 900, out of wlsi-h Rs 203 was to carry interest 
at 12 percent, per annum with hslf yearly rests. 
Plaintiffs having sued for possession by redemption 
the defendant claimed that the mortgage could 
not ho redeemed without payment of the°Ks. 2C0 
together with interest that had accrued due. Jt 
appeared that the sons of the mortgagor had some 
time after their father’s death sold a portion of the 
mortgaged property to the sons of the mortgagee 
and one F. had brought a suit for pre-emption, fn the 
proceedings that followed the mortgagee had been 
examin’d and had admitted that he had received 
the Hs. 20J and that the mortgage coil'd be redeem¬ 
ed at any time on payment of Rs. 700. The first 
Court held tint he was bound by his admission 
and gave plaintiffs a decree for possession on 
plyincut of Ks. 642-4-0. On appeal the Divisional 
Judge held (hat the mortgagee was not bound by 
the admission and that the plaintiffs had fai'ed to 
prove that the sum of Rs. 203 had, as a matter of 
fact, been paid He, therefore, varied the decree of 
the first Court by decreeing possession on payment 
of Rs 3,042-4 0. On a second appeal being preferred 
t» the Chief Court: 

Held, (1) that the onus was on the defendants to 
show (hat the decision of the primary Court was 
erroneous; 

( 2 ) that the lower Appellate Court committed a 

substantial error or defect in procedure and that 
therefore, a second appeal lay; 

(3) that the mortgagee was bound hy his admis¬ 
sion and could not claim payment of the sum of 
Rs. 200 or interest thereon. P Lal Shah r. }Ijr A 

Lal, 1)9 P. W. R. 1917 1(3 

— Redemption , suit fur —Mortgage for fixed term 


• r ~ ^ wr mr w — w ^ ^ » * w 

of years—Clause providing for abridgment of term, in 
terpretation of—Sale of mortgaged property - Notice 
of sale to mortgagee stating fictitious price, uhether 
proper. 

In a suit for redemption it appeared that the 
mortgage was not redeemable for a period of ten 
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MORTGAGE—contd. 

years except under certain conditions embodied in 
danse 7 of the deed, which ran as follows:— 
' Agar main in miyad das sal main fariq doyamkothi 
mazkur ko bai karunga to us halat men miyad mun- 
dn rjn ha la fiskh hojaupgi , magar short yeh bai U jis 
i ijnnat par kothi mazkur bai hogi uski itla tehriri 
miyudi do Imfta fariq awual ko kar di jawegi. Agar 
Jang anneal kothi mazkur kharid kama chuhega to us 
qimat par jis par dusra shakhs asal kharidar lioga 
auncal badast fariq annual kothi mazkur farokht ki 
jawegi , basurat inkar tehriri ya jawab na dena ta miyad 
fariq doyam digar shakhs Ice hath farokht kar sakega, 
aur jo muinlba us waqt ham fariq No 1 ka waji'j-uU 
ialab hoga woh kul wasul kar kar kothi mazkur khali 
kar di jawegi.’' In compliance with this clause the 
mortgagor, on the 11th July 1P1 sent a notice to the 
mortgagees informing them that he had “finally set¬ 
tled to sell” the property to A for Rs. 80,000 and as 
it was necessary to send them a written notice “before 
the completion of the sale” this notice was being 
sent in order to enable them to purchase the pro! 
perty, if they so desiicd, at the price of Rs. 80,0(0. 
The notice went onto say that after the expiry of 
the prescribed period the property would, otherwise, 
be sold absolutely to .4. On the 24th July the mort-* 
gagees replied, saying that they were willing Vo 
purchase the property but that the alleged agree¬ 
ment to sell was not genuine, the price being ficti¬ 
tious. ’] hey declared them* willingness to purchase 
it at the fair market price: On the 3rd of August 
the mortgagor executed a'deed of sale in favour 
of A who tendered the mortgage money due to the 
mortgagees, but that being refused he instituted 
a suit for redemption. It was found that Rs 80,<)C0 
had not in fact been paid: 

Held , (1) that under the clause recited above if the 
pai ties desired to abridge the term of the mortgage, 
it was incumbent on the mortgagor to give the 
mortgagees notice of his intention to sell, thus giving 
them an opportunity of buying the property "them¬ 
selves at the price fixed and to be paid bv the 
intending purchaser; 

(2) that notice of the actual price at which the 
mortgages were entitled to redeem the property 
not having been given to them, they were entitled 
to retain possession for the term of the mortgage P 
Abdul Aziz v. Niadar Mal, 123 P W. R. 19??^ 397 

- °f “"divided share during partition suit— 

Mortgage , property sold free from—Sale-proceeds 

divided among co-sliarers—Mortgagor undertaking to 

satisfy mortgage-debt — Mortgagee , remedy of. 

One of the co-sharers in an undivided property* 
mortgaged his share in the same, and then tiled a 
partition suit against the remaining co-sharers. 
During the pendency of this suit the plaintiff 
co-sharer created a further charge in rospect 
of this very share in favour of his mortgagee. The 
Court passed a preliminary decree, and in execution 
thereof appointed a Commissioner to carry out the 
partition according to his own discretion. The 
parties to the suit agreed before him in good faith 
to have the property sold up aud the cash proceeds 
divided among them according to their shares. The 
Commissioner sold the property free from a’l en- 
vnw mance^ and submitted his report, which was 


MORTGAGE—eoncld. 

accepted by the Court, The property was purchased 
with a full knowledge of the existence of the mort¬ 
gage and the further charge, on the assurance that 
the plaintiff co-sharer would meet the liabilities 
accruing therefrom. The cash proceeds were divided 
among the co-sharers, and the plaintiff co-sharer 
was made liable to satisfy his mortgage-debt, for 
which no real security was taken from him: 

Heid, ( 1 ) that the doctrine of lis pendens had no 
application to’the further charge, inasmuch as it 
affected the rights of nobody except the person 
creating the same; 

2 that, although the Court hnd not in the pre¬ 
liminary decree authorised the Commissioner to 
sell the property, yet the Court having fully ratified 
the sale, which it had power to do under the Parti¬ 
tion Act, the sale was good and valid under the 
final decree: 

(3) that the mortgagee’s remedy was to enforce 
his morigage and further charge against the properly 
in the hands of the purchaser to the extent of the 
mortgaged share. O Abdul Wahab v. Basant Lal, 

4 0 1.. J :-H 6 4 1 3 

-Usufructury mortgagee dispossessed of 
mortgaged property—Remedy 406 

—~ , usufructuary’—Moitgagee, dispossession of, 

tiom portion of mortgaged premises—Acquiescence 

Interest from date of dispossession, whether can 
be allowed .55 

~ , usufructuary—Profit amounting to princi- 

l ,al 677 

MUHAMMADAN LAW—GUARDIAN. of lunatic- 

Mother— Sale of lunatic's property by de facto guar¬ 
dian— J1 idow, right of, to set aside sale — Limitation, 
commencement of — Cause of action, accrual of. 

Under the Muhammadan Law tbe mother of a 
lunatic is not his legal guardian. • v . » 

A sale ot the property belonging to a Muhamir.adan 
lunatic made by his de facto guardian is irivalidy 

even if the sale is effected for paying off the 

lunatic s ancestral or family debts or fjr other family r 
purposes. 

i he cause of action for a suit by the widow’ of a 
lunatic for possession of her husband’s property sold 
by* his mother as his de facto guardian accrues, not 
on the date on which the sale of the property is 
made, but on the date of the husband’s death. ’P 
Mehr Bibi v. Chanan Din, 59 P. R. 19 7; ICO P. W. 

R. 1917 932 

'“SUCCESSION, relinquishment of rights of, 
validity of— Spes succession is, transfer of—Transfer 
of Property Act (IV of 1882), ss. 2, 6—Renunciation 
for consideration — Estoppel. 

Per Spencer , .7.—A mere renunciation of a right 
of succession is not repugnant to the principles of 
Muhammadan Law'. 

Where an heir-apparent renounces such a right 
by reason of an arrangement w’hereby he accepts 
a benefit and compounds for his share in the 
property, he or any one claiming under him is 

estopped from repudiating the transaction by w'hich 
he is benefited. 

Per Sadasiva Aiyar, J. (Spencer, J., dissenting ).— 

J lie relinquishment of bis rights of inheritance by an 
Jieir-apparent is invalid under tfce Muhammadan Law, 
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m " UCCe85, ‘ on are rights of property 
under the Muhammadan Law, as there can bo no 

heir to a lmng person under that law. 

The said rule of Muhammadan Law is unaffected 

by the provisions of section 6 of the Transfer of 
Property Act. 

. In.so far as the Muhammadan Law prohibits 
relinquishment of rights of future inheritance 
whether for consideration or not, « declaration as 
to present or future intention about such relin¬ 
quishment cannot be relied on ns an estoppel. IYI 
Asa Deevi v. Karuppan Chettv 351 

- SUCCESSION —Sir 1 

nhr 4 hcr heir lo 

rtep-mother. 

Under the Muhammadan Law as’ep-son is not an 
heir to the property of his step-mother P Bkgam r 
JamL Din, 60 P. K 1917; IJG P. W. K. 1917 263 

* WAKE—Mutawalli, power of, to grant per- 

manent lease of wakf property-Consideration spent 
in improving endowment—Lessee, position of - 
Refund. 

A mutawalli granted a mokamri matt nisi lease of 

wakf property and out of the selami paid for the lease 

spent Rs. 400 in building a pucca house for the 
endowment: 

Held, that the lease was void as there was no 
urgent necessity for granting it, but that the lessee 
was entitled to a refund of Rs, 400 spent by the 
mutawalli in building the pucca house, and that for 
this amount the lessee would have a charge upon the 
uakf property, but no personal claim against the 
mutawalli. c Badal Mihza v. Tixkori Kolkv, :6 
C. L. J. 263 736 

, Wakfnanm directing portipn of income, 

to be paid to daughter of founder, validity of—Mas. 
salmon Wakf Validation Art (VI of J913J, 

A wakfnama, which is not governed by the provi¬ 
sions of Act \ I of 1913, will be valid if the domi¬ 
nating purpose and intention of the grantor in exe¬ 
cuting the deed was to provide for religious 
and charitable purposes, and the secondary and 
subsidiary object was to secure for his descendants 
any surplus that might remain after defraying the 
expenses necessary for those purposes. 

Where a wakfnama enjoined the mutawalli to per¬ 
form the acts and ceremonies mentioned in tlie 
document and to provide for the preservation and 
•repair of a mosque and then gave to the daughter of 
the founder the balance of the income of the wakf 
property after deducting the expenses for those acts 
and ceremonies: 

Held, that the wakfnama, though not governed by 
the provisions of Act VI of 1913, was valid. C 
Rahamat Ali v. Ciiikax Biki 68 4 

MUSSALMAN WAKF VALIDATION ACT (VI of 
' 1913) • 684 

NON-JOINDER or MISJOINDER of PARTIES 

6 * 6 

NOTICE, constructive 628 

" Execution of decree, order for, without 

notice, validity of 853 

O.CUPANCY HOLDING, non-trnnsferable- -Transfer 
of portion — Abandonment—Landlord , right oi, re-entry 
of—Tenants holding undivided share*, position of. 

So far as the tenants are concerned, an occupancy 
jiftlding is one and an entiie holding of a particular 


OCCUPANCY HOLDING—conoid, 

piece of land though it may be that as between 
them* Ives the tenants are entitled in different and 
undivided shares to the land. 

Where a raiyat transfers or abandons his undivided 
share in a non-transferable occupancy holding with¬ 
out parting with the remainder of the holding' 
belonging to his co sharers, the co sharer landlord 
under whom that share was held cannot re-enter as 
there has been no abandonment of the boldine, c 
Swarna Moyi Dasi r Gayratllla Sardar 704 

O CL PA NC\ RIGHTS—Non-payment of rent for 28 
years — Morni hill tract 34 

ORISSA TENANCY ACT (II B. C. cf 1913), S. 31 

- Occupancy rights, transferability of-Sale in erecn- 
hon of mortgage decree — Procedure. 
lhe decisions with regard lo the transferability of 
occupancy rights in Bengal are not applicable to the 
transfer of such rights in Orissa. 

In Orissa occupancy rights are transferable with- 
out the landlord’s consent, unless it is shown to tlie 
satisfaction of the Collector that the landlord has 
good reason for his objection. 

The correct procedure in cases in which it is 
desired to put up for sale an occupancy right in 
execution of a decree on a mortgage is to allow the 
sale to go through The purchaser should then 
under section 31 of the Orissa Tenancy Act, 1913, 
apply to the landlord for registration of the transfer! 

If the landlord accepts the fee authorised, the salt,* 
will hold good. If he refuses to do so, tlie purchaser 
should apply to the Collector and the Collector will 
decide whether then* is good and sufficient reason 
for the refusal of the landlord’s consent. PAT 
Giridiiaki Naik V . Kashi Timm, 2 P. L. J. 476 128 

OUDH LAWS ACT (XVIII of 18/6', 8. ^Pre¬ 
emption—Lapse of successful pre-empt or's right by 
time, whether amounts to sale. 

Where the right of a successful pre-emptor lapses 
by reason of his failure to apply for execution of his 
decree within the time permitted by law, such lapse, 
whether intentional or accidental, does nftt amount to 
a re s v’o of t lie pre-empted property, so as to give rise 
to a right of pre-emption on its own account under 
section 9 of the Oudh laws Act. O Giiutur Singh 
r. Angad Pande, 4 O. L J. 4?2 467 

OUDH RENT ACT (XXII ok 1886 1 , S. 47 —Compiy. 
mise enhancing rent—Enhancement, illegal—Rent, 
suit for — Landlord, position oj. 

A suit to contest a notice of ejectment was settled 
by a compromise, under which the existing rent 
was enhanced by nearly half as much and one of 
the relations of the recorded tenant was admitted 
as a co-tenant of the holding in suit. Subsequently 
the landlord sued the co-tenants for recovery of 
rent on the basis of the compromise: 

Held, that the suit could not he decreed at the 
rate entered in the compromise but only at an en¬ 
hanced rate allowed by section 47 of the Oudh Reqt 
Act. O Muhammad Abul Hasan Khan v. Pah- 
kashi, 4 O. L J. 407 407 

OWNERSHIP, grazing cattle and cutting giass from 
time to time, whether constitutes. 

The fact that the plaintiffs have been grazing their 
cattle and cutting grass from time to time on the land 
in dispute is not enough to prove their ownership P 

Sant Singh v Frangu, 54 P. W. R. 1917 755 

* * I • # 
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?A RDA S ASHlls LADY, ~deed executed by - Burden of 
proof- — Proof, nature of. 

in order to charge u pardanashin woman upon an 
instrument or power purporting to have been 
executed by her, it is requisite that the person reiving 
on such a document should give satisfactory and 
conclusive evidence that it was not only executed 
V explained to and understood by her. O 
Rrqmx Bfkam r Swko Prasad, 4 O. L ,T. 
t2o 435 

partition 912 

- Jirveuue Court - Co-9i\arcrs, position of, after 

partition.' 

A partition effected through a Hevenue Court 
between the co-sharers of a village creates a fresh 
title in each co-sharer to whom a share iu the 
Tillage is allotted, and the parties to the partition 
ease cannot subsequently be allowed to set up a title 
other than that assigned to them at the time of the 
partition. O Jang Bahadur Singh v. Chandrkj 
Singh, 4 0. L.J.P65 - 171 

- Trust — Temple - Right of management rind 

superintendence—Suit for partition , maintainability 
of. 

A suit for the partition of the right of man ge- 
ment and superintendence in respect of propertv 
with regard to which none of the parties claim to 
have any personal pecuniary interest, e.g ., the pro¬ 
perty of a temple, is not maintainable. A Puran Mal 
v. Urij Lal, 15 A. \j. J Ct)6 835 

PARTITION ACT (I\ r of 1893'— Preliminary 
partition decree—Commissioner selling property—Sale 
sanctioned by Court— Transfer of Property Act (IV 
of 188 2), # 52—Lis pendens, doctrine of—Mortgage 
of undivided share during partition suit — Mortgage, 
property sold free from -Sal'-proceeds divided among 
co-sharers— Mortgagor undertaking to sitisfy mort¬ 
gage-debt — Mortgagee, remedy of. 

\ 

One of the co-sharers in an undivided propertv 
mortgaged his share in the same, and then filed a 
partition suit against the remaining co-sharers. 
During the pendency of this suit the plaintiff 
co-sharer created a further charge in respect 
of this very share in favour of his mortgagee. 'J he 
Court passed n preliminary decree, and in execution 
thereof appointed a Commissioner to carry out the 
partition according to his own discretion. The 
parties to the suit agreed before him in good faith 
to have the property sold up and the cash proceeds 
divided among them according to their shares. The 
Commissioner sold the property free from all en¬ 
cumbrances and submitted his report, which was 
accepted by the Court. The property was purchased 
with a full knowledge of the existence of the mort¬ 
gage and the further charsre, o n the assurance that 
the plaintiff co-sharer would meet ihe liabilities 
accruing therefrom. The cash proceeds were divided 
among the co-sharers, and the plaintiff co-sharer 
was made liable to satisfy his mortgage-debt, for 
which no real security was taken from him: 

Held, (1) that the doctrine of lis pendens had no 
application to the further charge, inasmuch as it 
affected the rights of nobody except the person 
creating the same; 

<2) that, although the Court had not in the pre¬ 
liminary decree authorised the Commissioner to 
sell the property, yet the Court having fully ratified 


PARTITION ACT—concld v.'. •[ 

the sale, which it had power to do under the Parti¬ 
tion Act, the sale was good and valid under the 
final decree; 

(3) that the mortgagee’s remedy was to enforce 
his mortgage and further charge against the property 
in the hands of the purchaser to the extent of the 
mortgaged share. O Abdul \Vaba%v Basant Lal, 
4 O. L. J. 386 413 

j-S. 4, scope and object of — Deoee, form of. 

The object of section 4 of the Partition Act is to 
provide in ceitain cases an alternative course, by 
which a plaintiff claiming partition by metes and 
bounds may be compelled, at the option of the de¬ 
fendant, whether he himself likes it or not, to forego 
his legal right to such partition and to accept pecu¬ 
niary compensation in lieu thereof. 

f l his section involves a statutory interference with 
the legal rights of the plaintiff in a partition suit, and 
it should, therefore, be strictly construed so as to 
l imit that interference. The words “shall undertake" 
in the section mean that there must be something 
more than a mere offer to purchase by the 
defendant. There must be an undertaking to do so, 
which means an unconditional offer from which 
the person making it will not be permitted to resile, 
and on such undertaking being given, the Court is 
bound to direct a sale. 

A decree passed under section 4 of the Partition 
Act should be one which has the effect in law of 
transferring the ownership of the plaintiff’s share to 
the defendant who has undertaken to purchase it, 
that is to say, which gives the defendant a good 
document of title against the plaintiff. 

Semble —Under section 4 of the Partition Act the 
Court should pass a decree compelling the plaintiff 
to execute a deed of sale in favour of the defendant, 
in the same manner as is done in the case of a 
suit for the specific performance of a contract of 
sale. After the execution of such a document by the 
plaintiff, or by the Court in his behalf, in the event of 
his declining to do so, the defendant would 
become liable to the plaintiff for the unpaid 
purchase-money and the plaintiff would be entitled 
to maintain a suit for the recovery of the same if it 
were not paid. A Ilias Ahmad v Bulaqi Chand, 15 
A.LJ. 677 867 

PAR1NERSHIP, dissolution oj —Declaration of title 

to shares purchased by firm, maintainability of. 

A suit for a declaration of the plaintiffs’ title to 
a half share in a certain number of shares in a 
Limited Company purchased out of a fund belong¬ 
ing to a firm, which was carried on by the plaintiffs 
and the defendants but was subsequently dissolved, 
is maintainable without an adjustment of accounts 
of the partnership business, where none of the 
parties say t at any question of accounts remains 
open, other than the question as to the owner¬ 
ship of the shares. 

In such a suit the Court lias no power to direct 
by its decree the Limited Company to register the 
plaintiffs’ names as shareholders but it should instead 
direct the defendants to execute a transfer of a half 
of the shares in suit in favour of the plaintiffs, and to 
lodge the transfer together with share certificates 
with the Company for registration, 
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Such a decree is executable on defendant 
failure to obey its direction in the manner provided 
for in Order XXI, rule 34, Code of Civil Procedure. 
C Bbojendra Kumar Saha v. Kali Natii Saha 77 
PENALCODE (ALT XLV of 1860), Ss 71, 147,328 

— Rioting and causing hurt—Joinder oj charges , 

legality of. 

Where the members of an unlawful assembly 
cause hurt to one person and by a separate act 
hurt is caused to another person, the offences of 
rioting and causing hurt under sections 147 aud 
323 of the Penal Code are not distinct offences and 
can be tried jointly. A Katwaru Ram*. Emperor, 
15 A. L. J. 594; 18 Cr. L. J. 788 308 

- S. 75 987 

-Ss. 84, 302 -Murder committed deliberately 

but under superstition—Insane delusion, plea of. 

The fact that the accused, while committing the 
crime with which he is charged, was under some in¬ 
sane delusion is not per se sufficient to exempt him 
from criminal liability for his wrongful act, unless 
the impulse was such as to render him unconscious 
of what he was doing, or to make him ignorant of 
the fact that the act which he was about to commit 
was wrong. 

Where a man commits murder deliberal el v, the 
fact that he acts under a superstitious belief and 
under some insane delusion is not sufficient to 
exempt him from phnishment PAT Seat Am t». 
Emperor, 18 Cr. L. J. 76* 1 12 

• - —— S 80 —Murder committed under intlwncc <>f 
drink —Intention —Punishment, measuic of. 

Although section 86 of the Penal Code attributes 
to a drunken man the knowledge of a sober man 
when judging of his action, it does not give him 
the same intention, and, therefore, drunkenness or a 
state of intoxication affords a sufficient excuse for not 
exacting the extreme penalty of the law P Pal 
Si van v. Emperor, 28 P. It. 1917; i8Cr L J. 80S: 35 
P. W. R 1917 Cr. 980 

- Ss. 96, 97 - Private defence, right of, extent of. 

An act done in exercise of the right of private 
defence is not an offence (section 97 of the Penal 
Code and does not, therefore, give rise to any right 
of private defence in return. L B (iot’Ri Sankkr r. 
Sheik Sultan, 18 Cr. L. J. 861 832 

-Ss. 06 to 106, 333 - Private defence, right of, 

commencement oj—Public servant, assault upon — 
Offence — ProoJ. 

In order to set up the right of private defence it is 
incumbent upon the accused to bearin by showing 
that at the time of their interference an offence 
affecting the human body was being committed on 
the person on whose behalf they intoifered 

A public servant does not cease to bo a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independently alto¬ 
gether of his position as a public servant. If, however, 
it is desired to invoke on his behalf the provisions 
of section 333, Indian PenalCode, and other similar 
sections, it is for the prosecution to satisfy the t’ourt 
that the facts of the case were such as to fulfill the 
requirements of those sections. A Sampat v. Emperor, 
15 A L. J 665; 18 Cr. L. J. 803 323 

-- Rs. 97, 99 (4) — Private defence, right of, 

extent of — Hurt , infliction of. 


If two persons invade another's house in anger, the 
occupier is entitled forthwith to eject them and 
to use reasonable force for the purpose. He is not 
bound to leave them in his house and go off and 
complain to the authorities. His right of private 
defence extends to the causing of any harm other 
than death, subject to the restriction in section 99 
of the Penal Code, which provides that only such 
harm should be indicted as is necessary for the pur¬ 
pose of defence. L B Gorif Samir r. Emperor 
j8Cr. L. J 862 83q 

-S. 99 (4) g 30 

- Ss. 1C9, 114 651 

-S 147 31,8. 828 


Ss. 147, 379 
S. 182 
S. 193 

S. 193 —False statement — Intention. 


147 

134 

3C5 


In a case under section 193 of the Penal Code ir is 
essential to show that the accused gave false evi- 
deuce or made a false statement intentionally. PAT 
Gopi Nath Panda r. Emperor, (1917) Pat. 267; 18 
Cr. L J. 772 148 

- S. 200 1007 

- S. 206 —Fraudulent removal of property — 

Accused not liable under decree — Offence. 

A person who, in order to protect his own property, 
not legallv liable for a decree, from confusion with 
property which is so liable, makes it over to another 
person, does not commit an offence under section 2C6 
of the Indian Penal Code. B Basappa Shivappa, 
In re, 9 Bom. L It. 35j 18 Cr. H. J. 781 ! 60 

— Ss. 211. 1 '2 —Criminal Procedure Code (Act 


1’ of 1898), s. 195 - False charge laid before Police — 
Sanction, Court , whether can grunt — Prosecution. 
Sanction for the prosecution of an offence under 
section 211 of the PenalCode is required by sec¬ 
tion 195 of the Criminal Procedure Code and such 
sanction cannot he given by the Police. ' 

No Court can grant a sanction for the prosecu¬ 
tion of an accused in respect of a false charge 
laid before the Police which does not lead to proceed¬ 
ings in Court. 

Section 195 of the Criminal Procedure Code cannot 
be construed as allowing a prosecution under section 
211 of the Penal Code without any previous sanc¬ 
tion, if the false charge relates to a serious offence 
and does not lead to proceedings in Court. L B 
Emperor v MiVVa, 8 L. B. 11.634s 18 t h L, .1 758 134 

--S 294 A, scope of—“Drawing," meaning of— 

Lottery, essential factors of—Result dependent solely 
upon chance. 

Section 294A of the Penal Code does r.ot attack 
lotteries themselves; wluit has been rendered 
indictable is the running of public lotteries and the 
precise offence envisaged by the section is that of 
keeping any place for the purpose of drawing any 
unauthorised lottery. 

The word “drawing” is used in the section in its 
physical sense and the actual drawing of lots is an 
essential ingredient of the offence provided for in 
section 294A, Indian Penal Code. 

The essential factor in a lottery is that there 
should be a scheme for distribut on of a prize or 
prizes to be determined solely by chance, and if 
chance so decrees that no prize is to he distribute! 



INDIAN CASES. 


[1917 


*< firn 

i. u 


PEN'AL CODE—contd. 

to the adventurers and the stakes are to be appro¬ 
priated by the organiser of the lottery, the scheme 

is nonetheless a lottery. 

%/ 

The accused ran two lotteries in the following 
manner: (i) Tickets numbered 1 to 100 were put into a 
piteheraml the public pur based other tickets and chose 
a number consisting of either one or two digits which 
at the time of the sale was written upon their tickets. 
In the evening three tickets were drawn from the 
pitcher, their sum was taken and the last two figures 
of their sum became the winning numbers. Those 
persons were then adjudged to be winners whose 
tickets bore either one or both of the last two digits 
of the total so obtained /<<) Instead of drawing th»ee 
tickets from a pitcher the average price at which the 
various sales of opium had taken place that month 
in Calcutta was calculated and prizes were awarded 
to those persons who had predicted the last or the 
last two figures of that price: 

Held, (I) that in the first case the distribution of 
prizes was determined solely by the fortuitous issue 
of numbers from the pitcher and that it was 
essentially a lottery within the meaning of section 
204A. of the Code; 

(2) that in the second case also the result of the 
lottery was determined solely with reference to the 
two inferior digits of the price, there being no scope 
for skill, and that this also was a lottery within the 
meaning of the section, but that since there was no 
drawing in this particular case, the transaction did 
not render the accused liable to punishment under 
section 294A, Indian Penal Code. P Emperor v. 
Mukandi Lal, 35 P. It. 19l7 Cr ; 33 P. W. R. !P17 
Cr; 18 ^r. L. J. 768 144 

Ss. 300 fourthly, FG — Harder committed 
under influence of drink — Intention. 

Where the acc ised under the influence of liquor 
assaulted the deceased and literally beat him to death 
with lathis without any direct motive: 

Held, that the accused were guilty of murder 
under section 300 of the Penal Code, as they must 
have known that their act was “so eminently 
dangerous that it must in all probability cause death 
or such bodily injury as is likely to cause death.” P 
Pal Singh v. Emperor, 28 P. R. J917 Cr.; J8 Cr. L. 
J. 86 <; 35 P. W. R. 1917 Cr V80 

- . Ss. 302, 84 Murder committed deliberately 

but under superstition—Insane delusion, plea of. 

The fact that the accused, while committing the 
crime with which he is charged, was under some in¬ 
sane delusion is not per se sufficient to exempt him 
from criminal liability for his wrongful act, unless 
the impulse was such as to render him unconscious 
of what he was doing, or to make him ignorant of 
the fact that the act which he was about to commit 
was wrong 

Where a man commits murder deliberately, the 
fact that he acts under a superstitious belief and 
under some insane delusion is not sufficient to 
exempt him from punishment PAT Seat Ali v. 

Emperor, 18 Cr. L. J. 766 142 

- S. 3C2—Murder—Evidence 155 

- S. A-Railways Act (IX of lf90J, s. 101 

— Rash and negligent act causing death Station 
Master giving “line char* 1 with knowledge that 
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another train is standing in the way of the incoming 
train —Offence. 

An Assistant Stafion Master gave a “line clear” 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand¬ 
ing at a particular point where the passenger train 
might collide with it, but hoping to remove the 
goods train to a siding before the arrival of. the 
passenger train. '1 he goods train was not removed 
in time and n collision occurred which >vas attended 
with loss of life: 

Held, that the Assistant Station ' Master was 
guilty of a rash and negligent act in givingthe “line 
clear’ and was, therefore, punishable under section 
304 A of the Penal Code and section 101 of the Rail¬ 
ways Act. A Tapti Prasad r. Emperor, 15 A. L. J. 
590; IS Cr. L. J. 8!5. 335 

-S. 3 3 308, 828 

g 8 33 :^ gfl J06— Private defence, right of, 
commencement of—Public servant, assault upon — 
Offencr — Pioof. 

In order to set up the right of private defence it is 
incumbent upon the accused to begin by showing 
that at the time of their interference an offence 
affecting the human body was being committed on 
the person on whose behalf they intcifercd 

A public servant does not cease to be a private 
citizen, and the law will take cognizance of an 
assault committed upon him, independently alto¬ 
gether of his position as a public servant, if however, 
it is desired to invoke on his behalf the provisions 
of section 333, Indian Penal Code and other similar 
sections, it is for the prosecution to satisfy the Court 
that the facts of the case were such as to fulfill the 
requirements of those sections A Sampat v. Emperor, 

15 A L. J 5f5; 1 m Cr. L. J. 803 323 

- Ss. 37", 75— Theft —Cutting stnng of hass 

and forcing its ends slightly apart in order to remove 
it, whether constitutes sufficient moving of hass. 

W hero the accused cut the string with w r hich a 
hass was fastened round the complainant’s neck 
forcing the ends of the hass slightly apart, intending 
to remove the same from her neck, but on account of 
the struggle that eusued b«tw'een him and the com¬ 
plainant the hass fell from the latter’s neck and 
w'as found on the bed later on: 

Held, that the act of cutting the string and forcing 
the ends apart constituted a sufficient moving of the 
hass to bring the act within the purview of section 
378 of the Penal Code. P Bis*khi v. Emperor, k9 


P. R. 

1917 Cr.; 18 Cr. L. J. 875; 37 P. W. 

R. 19 7 

Cr. 


987 

— 

- Ss. .VO, !47 

147 


- S 401 

138 


— S 420 

310 

€ 

Ss 420,109,114— Cheating, person 

introduc - 


ing complainant to cheater without himself receiving 
share of money , whether guilty of—Intention. 

The offence of cheating under section 420, Indian 
Penal Code, is complete where money is obtained 
on the false pretence that the complainant w’ould 
be married to a woman; and a person is guilty 
of abetment under sections 104 and 114 of the 
Code who introduces the complainant to the cheater, 
knowing full w r ell that the offence is going to b§ 
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committed, is present at the time when the agree¬ 
ment and the payment aro made but remains 
silent and while taking no share of the money takes 
no steps to inform the complainant of what is 
going to happen with him. P Muradi t\ EMPEwba, 
6 P. VV. R. i917 Cr ; 18 Cr. L. J. >-27 651 

' S. 447 — Criminal t re spa ss - Pop pea si on of 

property by complainant, whether essential. 

In a prosecution for criminal trespass it is neces¬ 
sary to determine in whose possession the property 
was at the date of the alleged trespass. IV1 Max. 
tripragada Ve'KATARAma Rao, In re, 18 Cr. L. J. 

76 137 

- S. 448 8 2 8 

- Ss. 46", 467 658 

— - -Ss. 467, 471 - Production of title-deed in 

answer to summons, whether amounts to '’user ”— 
Sanction for pr >secution , necessity of — Witness, whe¬ 
ther can be prosecuted before sanction is given Jor 
' prosecuting plaintiff. 

A person who is cited by the plaintiff to depose 
as a witness and to produce his title-deed and who 
produces the title-deed and gives evidence with regard 
to it, can be prosecuted on a charge under section 
471 read with section R>7, Indian Penal Code, on the 
ground that the title-deed is a forged document, 
before any sanction has been given for (he pro¬ 
secution of tlie plaintiff, or for tlie prosecution of 
the deponent himself under section 193, Indian 
Penal Code, in respect of the statements made by 
him regarding the document. 

The production of a forged title-deed in answer to 
a citation in which no particular deed is specified 
and giving evidence in regard to it amounts to user 
within the meaning of section 47Indian Penal Code. 
C Digambar Ciiakravahti v . Ram Taran Mittkr, 
18 Cr. L. J. 839 * '663 


S. 471 
S. 489A 
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PLAINT, statement of claim in—Court, whether bound 
by technicalities. 

A Court should not be bound by any technicalities 
with regard to the form <f tlie statement of claim in 
a plaint. C Sheikh Yakub v. Tazimuddi Mullick, 
26 C. L. J 105 £42 

PLEADER, duties of—Misbehaviour-Filing second 
complaint on identical Jncts without disclosing dis¬ 
missal of first--Failure to master instructions—Cross 
neglect. 

A Pleader should take pains to master his instruc¬ 
tions and the law relating to them so as to eliminate 
all inaccuracies. He should not endeavour to conceal 
any prior unsuccessful proceedings by the same 
party on the same complaint in another Court so as 
to mislead the Court in the administration ot 
justice. 

As an officer of the Court it is his duty not 
deceitfully to circumvent but honestly and loyally 
to uphold the practice of the C< urt, and to co-operate 
in the orderly and pure administration of justice by 

the Court. S Inquiry Against Mr. M. Pleader, 
fie, II g. 1. R. 12; 18 Cr. L. J. 8 M 643 


PLEADINGS, amendment of 903 

> determination of case on grounds taken in — 
Relief to be consistent with pleadings -Landlord and 
tenant—Ejectment - Plaintiff’s title proved—Relief 
—Adverse possession against lessee, whether adverse 
against lessor 

In an action in ejectment when the plaintiff has 
established his alleged title, the Court should not 
refuse him relief on a ground not only not urged 
by the defendant but wholly inconsistent with the 

n b\ him in his written statement. 

The determination in a cause should be founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby made; 
although it cannot be maintained as an inflexible 
rule of law' that a Court is not competent to de¬ 
termine that the rights of the parties litigant arc 
really different from what is alleged either by the 
plaintiff or by the defendant. 

The possession of an i nder-tenant of a tenant 
who had no power to transfer the demised land does 
not become adverse to the landlord until the tenancy 
comes to an end. 

The plaintiff instituted a suit for the ejectment of 
the defendant, on the allegation that the plaintiff was 
a raigat of the land in suit and had granted a perma¬ 
nent heritable under -raiyati interest to the defend¬ 
ant on condition that if the latter transferred 
the property, the plaintiff would be entitled to 
re-enter, that in 1908 the defendant No. 1 had sold 
his right to defendant No. 2 and that defendant 
So. 3 was in occupation of the land as si trespasser. 
Defendant No. 3 contested the suit, denying the 
title set up' by the plaintiff and claiming to he si 
rait,at in respect of the land under the same superior 
landlord. It was found that defendant No. 3 did not 
hold as a raiyat M\it that he came upon the land as 
a tenant under defendant No. 1 and was in occupation 
of the land for more than twelve years and that the 
plaintiff had proved his alleged title to the land as a 
raigat: 

Held, (1) that the plaintiff should have a decree 
and relief should not lie refused to him on (lie 
ground that the third defendant was a tenant under 
the first defendant, a ground which was never sug- 
gested in and was inconsistent with the pleadings 
of the third defendant; 

( 2 ) that the suit of tho plaintiff was not time, 
barred, as time did not begin to run against him 
till ihe tenancy of defendant No. 1 had terminated 
in 1908, when he ceased to pay rent to the plaintiff 
after having transferred his rights to defendant C 
Isiian Chandra Diiupi v. Nishi Chandra Diiupi 378 
POSSESSION, suit tor, on declaration of title — Defend¬ 
ant admitting land to be joint, but pleading separate 
title on allegation of partition—Burden of proof. 

In answer to a suit by the plaintiff's for khas pos¬ 
session on declaration of their title to a two-thirds 
share of a land, on the allegation that they along with 
one of the defendants joined in purchasing certain 
lands which included the land in suit, the defendant 
alleged that the land had long ago been partitioned 
and that the disputed portion had fallen to their share: 

Held, that the burden lay upon the plaintiffs to 
prove their title, notwithstanding the defendants’ 
plea that the land was originally included within a 
joint property and on partition fell to their shnro. c 

On Sjm v. Farid Saepar 6 W ) 
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PRACTICE of keeping undecided material issue, 

propriety of 19 

PRECEDENT, value of. 

The language of a judicial pronouncement must be 
understood as spoken in reference to the facts 
under consideration and limited in meaning by those 
iV t- if. Syeduknessa Khatux v. Amiruddi, 2 C. 
W, N. b47; 25 C. L. J. 629 353 


,value of. 


Every judgment must be read as applicable to the 
particular facts proved, and the general expressions 
used must be considered to be governed and 
qualified bv the particular facts of the case in 
which such expressions are found. 

A case is an authority for what it decides, and 
not for what may seem to follow logically fr mi it. 
C Maninora Nath Ghose r. Ashutosh Ghose, 25 
C. L. J. 626: 21 C. W. N. 1132 525 

PRE-EMPTION 467 

- Sale by stranger vendee to co-sharer before 


suit , effect of — Pre-emptor , right of, proof of. 

Where property in respect of which a right of 
pre-emption exists in favour of a co-sharer is sold to 
a stranger but before a suit for pre-emption is 
brought, it passes back into the hands of a co-sharer, 
a suit for pre-emption cannot be maintained, unless 
the person instituting the suir can establish his right 
as against the co-sharer, if the former has a right 
superior to that of the latter to have it 

A purchaser may use a title acquired by him 
subsequently to the origin of the cause of action as 
a defence against a suit for pre-emption instituted 
after his acquisition of the said title. 

A re-sale of property acquired by a person to the 
man from whom it was obtained stands on a different 
footing from the sale of that property to a person 
who has a preferential right of pre-emption and who 
is in a position to enforce that right within the 
time allowed by la\v for that purpose. The former 
is a voluntary act, while the latter is more or less 
an acknowledgment of the right of another to 
acquire that property in preference to the person 
by whom it was purchased accompanied by a surrend¬ 
er in his favour. • 

A vendee against whom a right of pre-emption is 
asserted by another is not required to sit quiet till 
the la'ter has brought a suit to enforce his right or 
all possible claimants have turned up to assert their 
rights. If he acknowledges the right of a pre- 
emptor and sells the property to him to obviate the 
trouble and expense of meeting a suit for pre¬ 
emption, he does so at his own peril, but his act 
cannot on that account be treated as wrongful. O 
Lalta Prasad v. Raghubar Sixgh, kO 0. C. 160; 4 O. 
L. J. 459 9 


. . Vendee acquiring property after institution of 

suit -Defence based on title acquired after institution 
of suit, maintainability of. 

Where after a suit for pre-emption had been 
filed the defendants-vendees acquired some property 
by gift, which lay in the same sub-division - in 
which the property sold was situated, and set it up as 
a defence in the suit: 

Hell, that they could not be alloyed to use 
this transfer, which was effected subsequent to the 
filing of thc plaintiff’s giut,as a shield and thus defeat 


PRE-EMPTION—concld. 

his claim. O Sitla Bakhsh Sixgh v. Jagdat, £0 0. 
C. 196; 4 0 L. .1. 483 909 

PRESIDENCY SMALL CAUSE COURTS ACT (XV 

of 18^2), S 31 (b)— Decree, transfer of, for execu¬ 
tion by Small Cause Court to Munsif direct, legality 
of. 

The transfer by a Presidency Small Cause Court of 
its decree for execution to a Munsif direct without 
intervention of the District Judge is perfectly good 
under section 31 ( 6 ) of the Presidency Small Cause 
Courts Act. C Kkdar Nath Maxa v. Jogexdra 
Nath Das 815 

PRESUMPTION of lost grant 577 

PREVENTION of CRUELTY to ANIMAI S ACT 
(XI of 1890), S. 3 (b)— Cruelty, every form of, not 
punishable—Seeling of bird’s eyes , whether ciuelty — 
Carrying by train oj birds with their eyes seeled up 
— Offence. 

The real intention of the language used in sec¬ 
tion 3 ‘ 6 > of the Prevention of Cruelty to Animals 
Act is not to punish any form of cruelty but to punish 
only such cruelty as is inflicted on an animal by 
causing it unnecessary pain or suffering by reason of 
the manner or position in which the animal is bound 
or carried. 

The applicant purchased certain cranes whose eyes 
were seeled or stitched up prior to the applicant’s 
purchase of them. While the applicant was convey¬ 
ing them by rail it was noticed at a station that the 
birds’ eyes were stitched up and were bleeding: 

Held, that the cruelty, if any, was caused by the 
antecedent stitching up of the eyes and not by the 
manner or position in which the birds were carried 
in the luggage van of the train. 

Obiter —It may well be that the process of seeling 
up the eyes of cranes or hawks is in itself a cruel 
practice. B Ibrahim Mir Shikari v. Emperor, 9 
Bom L. R 524; 18 Ck. L J. 826; 41 B. 654 - - 650 
PRINCIPAL and AGENT— Power-of-attorjiey grant¬ 
ed by joint co-parceners—Death nj some co-parceners, 
effect of—Termination of agency. 

Where the paramount object of a pow’er-of attorney 
executed by three out of four brothers, living 
jointly in a Mitakshara family, in favour of the 
fourth was to facilitate the raising of joint loans 
by the latter on mortgages of the joint estate for 
their joint benefit: 

Held, that the death of some of the executants 
di 1 not put an en I to the pow’er but that so long as 
the object of the power continued to be capable of 
realisation, it retained its vitality. 

Per Mookerjee, J .—It cannot be held as an inflexible 
rule of law that whenever two principals appoint an 
agent to take charge of some matter in which they 
are jointly interested, the death of one of them 
terminates the authority of the agent, not merely 
as regards the deceased, but also as regards the 
surviving principal. In e tch case the true intention 
of the parties to the contract must be determined 
from the terms thereof and from the surrounding 
circumstances. 

Where tw r o principals jointly appoint an a^entto 
take charge of some matter in which they are 
jointly interested, a severance of the joint interest 
by the death of on? of th? joint p incipils nuy 
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operate to terminate the agent’s authority, unle,„ 
is a power coupled with an interest. 

Where, however, the principals are joint and 
several and the power giv. u to the agent is both 
joint and several, the death of one of the principals 
does not terminate his authoiity as regards the 
snr>lying principal. C 8mt Paos.in, J,"..- 21 C. 
w, N, fjuSO 28 $ 

PRINCIPAL and AGENT—IWr,.,./Urn ,nr,, 
reservations, effect of. 

An agent cannot by his nets bind the principal lu 
a larger extent than he is empowered to do under the 
power-of-attorney granted to him If the power 
does not authorise the agent to carry on a business 
except with limitations, any act done by him in 
excess of such power will not bind the principal M 

Malaipbbumal Chettiar V. Akunacii.vlla Chetimr. 

(5 L W. 417 224 


Principal, liability of, c.ifnd off;' art., of 
agent-Power-of-Attorney, construction <f -Agent' > 
authority , limitation of. 

I ho question whether the knowledge or acts of an 
agent can be attributed to his princi, al depends upon 
the terms of the authority that the agent has received. 

Per Atkinson, J .— [f a person deals with a known 
agen< endowed with limited authority and power, he 
is boundt > ascertain the scope of the agent’s author¬ 
ity: otherwise if such a person deals with such an 
agent and the agent exceeds the limits of his author¬ 
ity and the person so dealing with him incurs loss 
or damage by reason of the agent exceeding his 
authority, then such a person cannot hold the princi¬ 
pal liable for the acts of his agent done outside a-id 
beyo id the scope of his authority. 

The authority conferred by a power-of-attorney 
must, therefore, be strictly adhered to. If the 
authority is exercised in excess of and outside the 
reasonable scope of the s »ecial powers conferred 
upon the agent, a third party dealing with the agent 
will he unable to make the principal liable. PAT 
Stocking, H v. Tata Ikon and Steel Co, (Lv*i7> 
l'AT .74; 2 P. L W. 134; 2 P. L. .1. 0 nj 175 


PROBATE and ADMINISTRATION ACT <V ok 

188! ■—Civil Procedure Code Act V of 1908), 0. 
I, r 10 —Will Probate—Procedure —Discharge of 
caveat , when to be alt owed —Death of one of two execu¬ 
tory — Survivor , whether can proceed with rrobatc pro¬ 
ceeding. 

If one of two executors dies, the representation of 
the estate of the deceased and of the interests of the 
beneficiaries vests in tho remaining, executor. It is 
open to the caveators to proceed against hint alone. 

There is no provision in the Probate and Adminis¬ 
tration Act for the discharge of a caveat The only 
rule of procedure governing such a proceeding is 
Order I, rule 10, of the Civil Procedu e Code A 
caveat should only be discharged where it is shown 
that tho caveator has no interest in the estate. 


I’ROIIA'I >: VNO ADMINISTRATION ACT-contd. 

' ''' pi Aid no. ion of those considerations the 

cir.r.ifor should bo called upon to rebut the pre- 
sij’npi mn arising from the evidence produced by the 

propounder PAT Gauri Shanker Joshi r. Mar-raj 

biiUKUL, 3 ? b. \V. 193 705 

S, 4— in//— Executors, rights o.nJ duties of— 

nr Xu ^ ( } eht, 't io csfafe ' V° sit{ou <>J-Trusts Act 

'• -Legatee, suit by, against exccu- 

qY C "t° ' nn!urr IJmit ation Act (IX of I908J, 

X 1 '• ’ $ Ui ' h0 ' framtd as one for 

administration—,Plaint, amendment of—Civil Pro- 

ccdure Code Act Vof P08 , Q vi t r. 17 -Decree, 

fo, ,a (j Interest, liability for, by executor-debtor, 

after testator's death. 

A legatei' is not entitled to sue a debtor of th c 
r otate tor t he debt. The only persons who can su c 
are thc executors appointed under tho Will. 

If, however, the executors fail to do their duty and 
refuse or neglect to sue. a legatee may sue the 
executors for his legacy in due course of adminis¬ 
tration and may join thc debtor or his represen¬ 
tatives as parties and claim payment of the debt to 
he estate. 


Where the claim is against a stranger indebted to 
thc estate, the suit should he filed within three years 
from the date when the debt becomes payable. 

If, however, the debtor himself fs one of the 
executors in whom thc estate vests in legal theory 
the debt payable by him is assumed to have been 
paid by him to himself and becomes part of the 
assets of thc deceased testator in his hands. 

This is thc case whether thc executor proves thc 
Will or not, pro ided he acts as executor. 

If, however, a person appointed an executor 
renounce n thc office or dies without having acted or 
obtaining probate, lie will be in the position of a 
stranger d. btor, and on action to recover tho debt 
will ie barred unless brought within the time 
limited for an action to recover a debt. 

One of two executors cannot sue his co-executor 
for payment of the assets in the latter’s possession, 
but on his death the surviving executor can sue 
thc legal representatives of the deceased oxecutor 
for recovery of such assets. 

A creditor or a general legatee may for the pur¬ 
pose of recovering his debt or his legacy bring a 
suit for administration and in that suit claim an 
account from the representatives of the deceased 
executor and payment of whatever is found due. 

In such an action, it may not he necessary to join 
as parties persons beneficially interested in the 
estate; blit the decree in such a suit would not be for 
payment of the dobt as a debt, but would bo for an 
account of the moneys belonging to the testator’s 
estate in the hands of the executor. 

Such a suit when brought by a legatee is one to 
recover a legacy, and is governed by Article 1*3 
of the Limitation Act. 


The petitioner in a Probate proceeding should at Where the plaint does not expressly contain :l 
first produce substantial considerations upon which prayer for administration, either general or limited* 
prima facie it can be held that the caveator cannot and the claim is not made for the recovery of a 
possibly have any interest which he claims, and legacy, but it contains nil the necessary allegations 
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PROBATE and ADMINISTRATION ACT—concld. 

to give the plaintiff the relief to which he is entitled, 
it may be allowed to be amended and the necessary 
parties may be ordered to be added. 

Where the plaintiff legatee is not entitled, at the 
date of the decree, to payment of his legacy under 
the terms of the Will, the proper order is to direct 
the executors and debtors to the estate to pay the 
amounts due into Court and direct their investment 

§ 

Where an executor who is indebted to the estate 
retains the amount of the debts as assets of the 
estate, he is liable to interest on it at 6 per cent, per 

annum if he does not invest the same. IVI Chunduru 
China v. Neralla Venkata Subba Rao, 6 L. W. 85- 
33 M. L. J. 195 605 

-S- 90 775 

PROCEDURE, law of, retrospective effect of. 

In matters of adjective law, the rules of procedure 
which are in force at the date on which the right to 
make an application accrues govern the application. 
IVI Nimmala Maiiankali v. Kallakuri Subba Rao, 
32 M. L J. 455 268 

PRO FORMA DEFENDANT, what is. 

A pro forma defendant is not not known to law. 
PAT Nand Lal Pal v. Naresh Chandra Deb, 2 
P. L. W. 108 468 

PROVINCIAL INSOLVENCY ACT (III of 1907), 
S. 18— Suit to establish right to property — Property 
sold by Receiver—Receiver, whether necessary party 
— Court, permission of. 

In a suit to establish title to property which has 
already been sold by the Receiver, it is not necessary 
to join the latter as a party defendant, and the 
mere fact that his name is on the record as a defend¬ 
ant is not sufficient to defeat the plaintiff’s claim 
on the ground that the permission of the Insolvency 
Court lias not been obtained for the prosecution of 
the claim. P Kundan Lal v. Shadi Ram, 55 P. R 
1917; 130 P. W. R. 1917 809 

-S. IS — Vesting of property in Receiver—Suit 

to establish right to property— Receiver, whether 
necessary party—Insolvency Court, permission of, 
necessity of. 

A Receiver was appointed of an insolvent’s estate 
and the Court holding that certain houses belonged 
to the insolvent, directed him to deliver possession 
thereof to the Receiver and ordered the latter to sell 
the estate The insolvent’s sons put in an objection 
alleging that they had a two-thirds share in the 
houses, but their objection was disallowed. They 
then brought a suit to establish their right to their 
share in the houses: 

Held, (1) that even if the possession of the houses 
in dispute remained with the plaintiffs, the order 
of the Insolvency Court deciding that the houses 
belonged to the insolvent had the effect of vesting 
the houses, as part of the insolvent’s estate, in the 
Receiver, and the latter was, therefore, a necessary 
party to the suit; 

(2) that the Receiver could not be sued without 
the permission of the Court which had appointed 
him; 


PROVINCIAL INSOLVENCY ACT-contd. 

/ 

(.1) that such permission was not a condition pre¬ 
cedent to the institution of the suit, and the plaintiffs 
should be allowed a reasonable time to apply to the 
Insolvency Court for leave to proceed with the 
suit against the Receiver. P Muhammad Umar v. 
Munshi Ram, 54 PR. 1917; 32 P. W. R. 1917 802 

-S. 36— Transfer, _ avoidance of—Evidence, 

opportunity to produce, grant of—Procedure. 

When a kobala produced before an Insolvency 
Court is impeached on the ground that it is a fraudu¬ 
lent transfer under section 3b of the Provincial In¬ 
solvency Act, the Court ought not to come to the 
conclusion that the document is invalid on a mere 
perusal of the same and hearing arguments with¬ 
out giving the parties an opportunity to adduce 
evidence in the matter. C Abdul Aziz v. Khirod 
Chandra Das 411 

- S. 37 —Fraudulent preference, essentials of. 

Section 37 of the Provincial Insolvency Act re¬ 
quires four conditions for its operation:—(J the 
debtor must be unable to pay his debts as they 
become due, (2) the transfer must be in favour 
of a creditor, (3) the debtor must have acted 
with a view to giving that creditor a preference 
over other creditors, (4) the debtor must be ad¬ 
judged insolvent on a petition presented within three 
months from the date of the transfer. 

Where in the case of a transfer for a fair value 
the first, second and fourth conditions stated above 
are present, the transfer does not become void 
under section 37 of the Provincial Insolvency Act 
merely because the transferee did not believe that 
it was possible for the debtor to pay off all his 
creditors with the money obtained by the transfer 
or did not see to the disposal of the money by the 
debtor. 

The question whether there has been fraudulent 
preference within the meaning of section 37 depends, 
not upon the mere fact that there has been a pre¬ 
ference, but also on the state of mind of the person 
who made it. 

Where a transfer in favour of a creditor has 
been made under pressure, it cannot be said that it 
was made with the view of giving preference to the 
creditor. 

A creditor by means of pressure upon the debtor 
stole a march on his co-creditors and got a mort¬ 
gage for a fair value executed in his favour by 
the debtor, in consideration of his debts and a fresh 
advance, shortly before the presentation of a peti¬ 
tion for the adjudication of the debtor in insolvency, 
knowing fully the embarrassed circumstances of the 
debtor and taking steps to conceal the fact of the 
mortgage from the other creditors: 

Held, that the object of the mortgage was not to 
give fraudulent preference to the creditor, and that, 
therefore, it was not void under section 37 of the 
Provincial Insolvency Act. C Kali Nath v. Ambica 
Prasiiad Das 399 

- S. 46 —“Aggrieved person ”, meaning of— 

Receiver, whether “aggrieved person .’ 

The words “person aggrieved’’ in section 46 of the 
Provincial Insolvency Act do not mean a man who 
is disappointed of a benefit which he might have 
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received if some other order had linen passed. A 
“person aggrieved” must be a man who has a legal 
grievance, a man against whom a decision has been 
pronounced which has wrongly deprived him of 
something or wrongly refused him something or 
■wrongly affected his title to something. 

A Receiver appointed by the Court under the 
Provincial Insolvency Act is not an aggrieved 
person within the meaning of section 46 of the 
Act and is, therefore, not competent to apply for 
the revision of an order annulling adjudication. 
P Radha Mohan v. Ghasi Ram, 38 P. W. R. 1917; 
93 P. R. 1317 96 

PROVINCIL SMALL CAUSES COURTS ACT (IX 

OF 1887), S. 16, 8ch.II, cl. 31 —Suit to recover specific 

sum of money — Suit for accounts - Jurisdiction of 

Small Cause Court— Doubt—Reference to High Court. 

Plaintiff sued defendant in the Court of a Munsif 
to recover a specific sum of money due on account 
of salary and house rent., and added that if the 
correctness of the amount was questioned the amount 
due might be determined on examination of the 
accounts. The defendant pleaded that the suit was 
cognizable by a Court of Small Causes, and the 
Munsif ordered the plaint to be returned to the plaint¬ 
iff for presentation to the proper Court. The plaint 
was then presented in the Court of Small Causes, but 
the Judge of the Small Cause Court held that the 
suit was not oognizable by him and returned the 
plaint for presentation to the proper Court: 

Held , (1) that the suit was one for the recovery of 
money and not for accounts and was cognizable by 
the Small Cause Court; 

(2) that the procedure adopted by the Small 
Cause Court Judge was wrong, inasmuch as if he 
entertained a doubt as to the forum in which the suit 
should be instituted, he should have referred the 
matter to the High Court for decision under rule G of 
Order XLVIof the Civil Procedure Code, and that d 
he was so confident of the correctness of his view as 
to entertain no doubt whatsoever in the matter 
within the meaning of rule 6,he might have sent the 
record to the District Judge with a request that 
action might be taken by him under rule 7 ot Order 

XLVI. , 

A suit for the recovery of a specific sum ot money 
does not assume the character of a suit for accounts 
merely because in the determination of the question 
in controversy accounts may have to he examinee. 

There cannot in essence boa suit for accounts oy a 
plaintiff against a defendant, unless the defendant is 
under a liability to render accounts to the P ,a *“ tl “- 

C Kshetra Nath Bhdiya v. Kali Dasi Dasi, zi U 
W. N. 784 . . y 

—!- S. 23— Dismissal for default—Application 

to set aside dismissal—Sufficient cause—Revision. 

Courts of Small Causes should not show themselves 
too rigid or exacting in the case of a litigant w io is 
acting evidently with a bona fide purpose of prosecu 
ing his suit. 

Where neither party was present when a case mbs 
called on, and the suit was dismissed for default, but 
the plaintiff put in his appearance later on m the 
course of the same day, and his explanation was that 
he had set out hoping to reach the Court in time 
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hut had taken longer on the journey than ho had 
anticipated: 

Held, that his application to set aside the dismissal 
for default should be allowed. A Sarfaraz Khan v. 
Parratia, 15 A. L. J. 628 918 

-S. 25 —Civil Procedure Code {Act V of 1908), 

0. 17/, r. 10 —Jurisdiction of Small Come Court 
Judge to dismiss suit on merits after holding it to be 
non-cog nizable. 

A Judge of a Small Cause Court cannot proceed 
to try aid dismiss a suit on the merits, which lie, on 
ihe objection of the defendant, holds not to he 
cognizable by a Small Cause Court, for under Order 
VII, rule 10, Civil Procedure Code, it is incumbent 
upon him to return the plaint at any stage of the 
suit for presentation to the proper Court. 

A suit which was in essence a suit for rescission 
of a contract and consequential relief was brought 
in a Small Cause Court. The defendant objected 
to the jurisdiction of the Court and also objected to 
the claim on the merits. The Judge found that 
the suit was not cognizable by the Court but never¬ 
theless proceeded to try the case on the merits 
and ultimately dismissed it. 

On the application of the plaintiff for setting aside 
the judgment, the High Court set it aside and 
directed the plaint to be returned to the plaintiff in 
order that he might present ifc to the proper Court for 
trial of his claim. C Padu Mohammad v. Chctra 

Nath 203 

.- 1 — S. 25 —Object of Act — Procedure—Arbit¬ 
rary decision—Revision—High Court, power of 
interference of. 

The Provincial Small Causes Courts Act proceeds 
upon the very reasonable view that cheap and 
speedy justice in petty cases, without a right of 
appeal, is in the main of advantage to the public, 
even though a certain amount of risk is taken of 
erroneous decisions The procedure provided for 
Courts of Small Causes leaves a great deal to the 
discretion of the Court, and the revisional juris¬ 
diction of the High Court must be limited, as far as 
possible, to insisting upon such observance of rules 
of procedure, as is necessary to ensure to both parties 
a fair opportunity of laying their case before the 
Court, and to protecting the public against the risk 
of arbitrary decisions. 

Where the judgment of a Court of Small Causes 
is not based upon any reasoned consideration, either 
of the pleadings or of the evidence, and does not 
proceed upon any allegation made by the plaintiff or 
upon any admission made by the defendant or upon 
the evidence of either party, it is a purely arbitrary 
decision and the High Court will interfere with it in 

revision. 

A Court of Small Causes must place on the record 
iust enough materials to make it clear to the High 
Court in the event of an application for revision 
, t ’ t he grounds really are on which its decision 
proceeds. A Manger Ciiamar v. Gajai Singh, 16 

A. L.J.680 

_25 — Revision—Admission of claim - Court , 

power of, to dismiss suit. 

In a suit on a hand-note the defendant put in a 
petition admitting the plaintiff’s claim and prayed 
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that lie might he allowed to pay the money in 
two instalments. The Small Cause Court .iudge 
dismissed the suit on the ground that there was no 
consideration for the hand-note: 

Held, that the Court ought to have decreed the 
suit when the defendant admitted the claim. C 
( r A NO A S AM BhO.TRAJ V. DlIANMAN SlRDAR 393 

- - Sen. IT. Art. 31 929 


Art. 31— Sail for accounts, nature of—Suit 
hy aye, at against principal, cognizance of. 

A suit for an account within the meaning of Article 
31 ol the Provincial Small Cause Courts Act is a 
special form of suit. It does not mean every case in 
which accounts have to be looked into in order to 
ascertain the correctness or otherwise of the amount 
claimed by the plaintiff. The distinguishing featuro 
of suits falling under Article 31 of the Act is the 
defendant’s duty to furnish detailod accounts, the 
plaintiff being more or les9 precluded by reason of 
the nature of the relations between the parties from 
putting the precise pecuniary outcome of those 
relations before the Court. 

The plaintiffs advanced a certain sum of money 
to the defendants upon the security of yarn, which 
the defendants agreed to send to the plaintiffs for 
sale as commission agents The yarn was sold by the 
plaintiffs and the price was credited to the defend¬ 
ants. Plaintiffs sued for the recovery of a certain 
sum alleged to be due to them from the defendants 
on account: 

Held, that the suit wa3 not one for an account 
within the meaning of Article 31 of the Provincial 
Small Causes Courts Act, inasmuch as it was a suit by 
an agent against his principal, and that it was. 
therefore, cognizable by a Small Cause Court. p 
Muhammad Said v. Tiddoo Mal, 34 P. R. 19-7 109 
P. W. R. 1917 ’ 46 

- Art. 35 (ii)—Provincial Small Causes Courts 

( Amendment) Act (VI of 19l4)— Suit for damages 
for cutting and taking away trees , whether cognizable 
by Small Cause Court. 

A suit for recovery of damages for trees alleged 
to have been forcibly cut and taken away by the 
defendant is excluded from the cognizance of a 
Small Cause Court. C Helaluddi Molla v About 

° AFUR , <J36 

. SM k*c/. (ii) Suit for compensation 

tor unlawfully cutting and removing tree — Jurisdic¬ 
tion, objection to, u'hether can be waived. 

A suit for compensation for unlawfully cutting 
and removing a tree and misappropriating crops is 
excepted from the cognizance of a Court of Small 
Causes by Article 35, sub-clause (ii , of the Second 
Schedule to the Provincial Small Causes Courts Act 

as amended by the Provincial Small Causes Courts 
Amendment Act of 1914. 

Where, after such a suit has been decreed bv a 

Small Cause Court without objection by the defend- 

ant as to the Court’s jurisdiction to entertain the 

suit, the defendant applies for review, the Court 

hould not refuse the application for review on the 

ground that the objection as to jurisdiction was not 
raised at the trial. 
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Where there is an entire absence of jurisdiction 
no action on the part of the plaintiff and no inaction 
on the part of the defendant c n invest the Court 
with jurisdiction, for jurisdiction cannot be created 
by waiver or consent. C Ram Prosad Pramanik v. 
Sricharan Mand*l, 21 C. W N noa 276 

PROVINCIAL SMALL CAUSESCOU TS (AMEND 

MENT ACT VI of 1914 936 

PUBLIC DEMANDS RECOVERY ACT I B. C. of 

1S95.— Sale for arrears of road-cess—Certificates 
issued against persons having no interest in property, 
validity of — Sale, whether binding on renl oamer 
A sale of a property held under the Public? Demands 
Recovery a ct by issuinir certificates for arrears of road- 
cess against the persons on the Collector’s bonks who 
have virtually no interest in the property, does not 
affect the real owner of the property, PAT Shahzadi 
Begam v . Fasih-ud-din Ahmad 254 

PUBLIC NUISANCE 672 

PUNJAB ALIEN*T’ON of LAND ACT X r II of 
1900 , S, 9 2 Reg •lotion XVt[ of I NO 4 —Mortgage 
by way of conditional sale —Sale clause struck out 
by Deputy Commiss oner— Foreclosure proceedings, 
validity of— Redemption 

Defendant executed a mortgage by ^ay of con¬ 
ditional sale in favour of plaintiff YYhen the 
alienation was put up for mutation, the evenue 
Officer, thinking that the clause relating to con. 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienition of Land Act, 
enquired of the mortgagee whether he would agree 
to its erasure from the deed, and upon the latter 
giving his consent the Deputy Com missioner struck 
out the said clause. The m ortgngor, how ver. was 
not a member of an agricultural tribe, and the 

saciion was, therefore, ultra 
vires Subsequently, the plaintiff, ignoring the 
erasure of the clause, issued the usual notice of 
foreclosure, and upon the ex iry of the year of 
grace sued for possession as vendee: 

Held, that the sale clause having been struck 
out of the deed, the mortgagor was justified in 
ignoring the notice of foreclosure which he knew 
to be unwarranted by the deed as it existed, and 
that the mortgagee was, therefore, equitably estopped 
from relying upon the foreclosure proceedings. P 
Salic Ram v Chajju, 46 P. ff. ih7; 1 i3 P. W R 
1917 222 

PUNJ v B COURTS \CT III ok " 14 , Ss 2 2 , r-S, 

39 Additional Judge, pnu ers of—Case not assigi cd 
by District Judge to Additional Judge— Appeal, lorm 

°f 

The functions of an Additional Jud* e as a Civil 
Court are confined to the cases made over to him 
by the District Judge acting under section 21 (2) of 

the Punjab Courts Act. 

A Subordinate Judge does not necessarily merge in 
an Additional Judge, and there is no legal obstacle 
in the way of one and the same officer acting as 
an Additional Judge with respect to the bu.-iness 
specially made over t'» him bv the District Judge 
under section 2' (2 of rhe Punjab Courts e ct, and 
as a Sub Judge qua all other judicial work. 

So that, where a Sub- edge acting as an 
Additional Judge hears and decides a case not 
assigned to him by the District Judge under section 
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2 (2 . of the Act, the appeal fr m his decision lies to 
the District lu gc, and not to tho < hiof • ourt. P 
Nieixjan D s--ethu Mal v. Kmoui .vIal. 38 i\ K 
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PUNJAB LAND REVENUE ACT—conM 


correction of the en'jies com plained of, as rontom- 
platerl by chi use vi of snb-scrii in 2 oi section i .58 

of tho Land Revenue Act, but only to obtain a 
declaration under section 4o of tlie Act in resvver. of 
certain rivets of which the plaintiffs claimed to he ir. 
possession and in respect of which they alleged that 
a wrong entry luid been made in the Record, ,-ff KiLrht.- 
and in the annual record P R.ui Si our 
Cl P. K. 1917; 102 l\ W. K. 19 7 fcPS 


After the Settlement of 1-52, tho Settlement 
Records of 186'and 1 have been prepared with 
much greater ca'-e and accuracy, consequent.y the 
presumption to be attached under section 4* of Act 
XVII of *887, to the correctness of tho ontries made 
therein cannot be rebutted by tho provisions of the 
rciuaj-i-ain prepared in the Settlem nt of im52. P 
Sant Si.gh v. Fuaxgu, .4 P \V. .9.7 755 

- Ss. 4% loh ( (vii— Suit for declaration tho* 

entries in revenue pipers are incorrect—Revenue 
Court , whether competent to entertain suit Civil 
Courts, jurisdiction of 


f PL 1 n , '7 —Custom Joint holding - 

Ihdoc’ right of, to demand partition— Procedure — 
Question <1 title. 

A widow in tho enjoyment of a life-estate in an 
undivided or nmepamted share of a holding lias a 
locus standi mulct -ection -It of the hand Revenue 
Act bef re a Revenue Officer for claiming, that is, for 
applying for partition which she may or may not he 
entitled to obtain in virtue of her life-estate. 

Agricultural custom in the Punjab, however, does 
not concede to such a widow the right to obtain 
part .tion. 


The plaintiffs alleged tint the entries in the 
revenue papers relating to the ownership of certain 
lehasra numbers of a village were incorrect, in so far 
as the land comprised in those khnsni numbers - as 
sh 'wn as the property of the defendants whereas 
it really formed part of the shumilut deli, and the 
relief prayed for by them was that the proceedings 
rlatingtotho mutation of the land in question in 
the Settlement Record be held null and void and 
tho ent ies in the Record of Rights and the annual 
record be corrected. The suit was tried and dis¬ 
missed by the Revenue Courts on the merits The 
Financial Comtnis-ioncr referred the case to the 
Chief Coart under section U0 of the Punjab Tenancy 
Act: 

Held , th t the suit as laid was not covered by 
anv of the clauses of sun section < of -ection 7 7 of 
the Punjab Tenancy Act. and since section 158 2) 
of tho Land Revenue Act, which debars tho Civil 
Courts from exercising jurisdiction over matters 
specified therein, did not confer jurisdiction on a 
Revenue Court, as distinguished from a Revenue 
Officer, to try a suit relating to any of those matters, 
the present suit as la d could not be taken cognizance 
of by a Revenue Court, 

2 that even if the present suit be considered as 
one for the correction of an oil ry in a Record of 
KL'ht>*, annual record, or the register of m Rations, it 
was clearly not cognizab e by a Revenue * ourt sis 
no express jurisdiction was conferred upon a Revenue 
Court by either the Tenancy Act or the Land Revenue 
Act to entertain a suit of that description; 

•3) that as upon a liberal interpretation of the plaint 
it was reasonable to hold that the real object of the 
plaintiffs was to obtain a declaration that the entries 
relating to the laud in question in the Record of 
Rights and the annual record were incorrect and 
that the laud was part of the village shumilut and did 
not belong exclusively to the defendants, such 
a suit was cognizable by a Civil Court, for the 
relief claimed by the plaintiff's was not the actual 


Such a widow is in all cases entitled to separate 
possession of her share as distinguished from a defi¬ 
nite partiti n, but such separate possession must be 
obtained and enforced by the decree of n Civil rourfc. 
1' cannot be given by a Revenue Officer un ter the 
provisions of C aptor IX of the Land Revenue Vet. 

Case-law discussed. 

In cases where a widow in posses ion of her life- 
estate in a joint holding at plies for partition, it is 
generally desirable that the r.ovenm* Officer should 
proceed under section i 7 of the i and Revenue 
Met rather than under section nfi, due attention 
being paid to the instructions contained in paragraph 
H of Financial Commissioner’s Standing Order 
No. 7 The Revenue Officer should thus treat the 
question of tho widow’s right to obtain pnitition as 
one of title ^ here he has prime facie ground for 
thinking that the w idow is being obstructed by her 
co-sharers in the due and reasonable enjoyment, of 
her life-interest in a share of the undivided holding 
and the co-sharers object to partition, the Revenue 
Officer should himself proceed, in tho exercise of the 
discretion a I we i him by section 1-7, to decide the 
question of title as n Civil Court, the burden of 
proving the widow’s right to obtain partition being 
placed upon her. Where, on the other hand, there is 
no such prima facie ground and the co-sharers object 
the Revenue Officer should decline to grant the 
application for partition until iho question has been 
determined by a Civil Court, the proceedings being 
filed with leave to tho w idow to have thorn re-opened 
after decision of the Civil suit in her favour. If and 
when the Civil Court should find on the question of 
title that the widow has a right to obtain partition, 
then the mere fact of her w idowhood w ould no longer 
constitute as against her “a good and sufficient 
cause” under section • 1*5 for refusing partition p 
Aimer, (^a niit r . K -iua, 4 1\ R 1917 Rr.v. ; i 1\ \V r R. 
ly»7 Rbv. 47 3 

--S. 117 473 

--8. !58 (2) (tv) S' 5 
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PUNJAB PRE-EMPTION ACT (I of 19130, Ss. 19, 
20 - Notice to pre-emptor , defective—Suit, whether 
barred. 

Where a notice issued by the vendors to a pre- 
emptor under section 19 of the Punjab Pre-emption 
Act does not state the price at which the vendors are 
willing to sell, and the vendors sell the land before 
the expiry of three months after the issue of 
notice, the notice is bad and the pre-emptor’s right 
of suit is not barred therebv. 

A notice by the owners of a half share in the 
property comprised in the sale does not debar a pre- 
emptor from suing to pre-empt the whole bargain. 
P Amir Chand i\ Amar Singh, 53 P. R. 19l7"li5 
P. W. R. 1917 266 

PUNJAB TENANCY ACT (XVI of 1887J, S. 8- 
Occupancy rights — Non-payment of rent for 28 years 
—Morni hill tract. 

The position of tenants in the Morni hill tract who 
pay revenue and cesses only is a peculiarly strong 
one. ° 

Where a tenant in the Morni hill tract had, for 25 
years during which he and his immediate predecessor- 
in-interest had been in cultivating possession of the 
land, paid no rent over and above revenue and 
cesses: 

Held, that he was entitled to occupancy rights 
under section 8 of the Punjab Tenancy Act. P °Pat 
Ram v. Abha, 3 P. R. 1917 Rev. 34 

-Ss. 53, 56 -Occupancy holding, joint, sale of, 

by one ot several co-tenants to one of several co¬ 
landlords —Reversioner of tenant , whether can contest 
transfer, 

A sale by one only of several co-tenants to one 
only of several co-landlords, of a specific portion of 
a joint occupancy holding which has fallen to the 
vendor’s share in a private partition, is valid and 
it cannot in any way be contested by his rever¬ 
sioners, but at the time of a regular partition of 
the holding either between the remaining joint 
tenants or the landlords the vendee’s position will 
be exactly the same as that of the vendor, p 


Gurdit Singh v. Musa, 66 P. W. R. 1917 '301 

-S. 56 301 

-S. 77 (3) 895 

-S.77 (e) 120 


PUTNI REGULATION (VIII of 1819), S. 13— Lien 

of depositor for rent paid to superior landlord _ 

Transfer of Property Act (IV of 1882;, s. 72, ap¬ 
plicability of, to deposit under s. 13 of Regulation 
VIII of 1819. 

The holder of a tenure under a patni who is in 
possession under section 13 of Regulation VIII of 
1819, has not a lien under that section for the 
amounts paid by him as rent to the superior land¬ 
lord for the years during which he has been in 
possession, so that he is not entitled to add to his 
demand the amount of rent so paid. 

Section 72 of the Transfer of Property Act has 
not given a new pow r er to the mortgagee and is not 
applicable to such a case. 

While the holder of a tenure under a patni was in 
possession of it under section 13 of Regulation VIII of 
1819, the patni was sold under the Regulation and 
the purchaser offered to pay to the tenure-holder 
the amount still due to him out of his original deposit* 
Held , that the purchaser of the patni was entitled 


PUTNI REGULATION—concld. 

to recover possession of it on re-payment only of the 
sum which was still due to the tenure-holder out 
of his original deposit, but it was not necessary for 
him to re-pay the amounts of rent paid by the tenure- 
holder to the superior landlord for the years during 
which he was in possession, for the tenure-holder had 
no right to retain possession until he had recouped 
himself for such payments of rent. C Behari Lal 
v. Nasimanxe9sa Bibi 694 

S. 13, subs, A—Tenure-holder put in posses¬ 
sion of putni, whether landlord—Limitation for 
recovery of arrears of rent by tenure-holder—Bengal 
Tenancy Act (VIII of 1885;, Sch. Ill, Art. 2. 

A tenure-holder or dur-patnidar who on deposit 
of the putni rent is put into possession of a putni 
under the provisions of section 13, sub-section 4 of 
Regulation VIII of 1819, occupies the position of a 
mortgagee put into possession of the mortgaged 
property under an English mortgage, and is a’land¬ 
lord for the time being of the defaulting putnidar’s 
tenants within the meaning of the Bengal Tenancy 
Act. Therefore, he has a right to recover the unrealised 

rent that accrued due before he was put into posses¬ 
sion and the period of limitation for his suit to 
recover the arrears of rent is that provided for in 
the Bengal Tenancy Act, and not that under the 
Limitation Act. C Abdul Aziz v. Behari Lal 711 

RAILWAYS ACT (IX of 1890), S. 101—' 'Endanger- 
ing, meaning of—Shunting train to wrong line — 
Facts, consideration of. 

In every case where a travelling railway train is 
unexpectedly shunted on to a wrong line by an 
erroneous laying of the points in a station yard, the 
safety of persons in the train or about the yard is 
endangered within the meaning of that term 
in section 101 of the Railways Act, and if the error 
in the points is due to such disobedience as is 
referred to in the enactment, an offence punishable 
thereunder is committed. 

No safe analogy can be drawn from the facts of one 
case to decide whether in another case danger has 
arisen. Every case must be judged according to its 
own facts. N Local Government v. Har Pershad, 

13 N. L. R. 90; 18 Cr. L. J. 822 646 

-* S. 101— Penal Code (Act XLV of 1860;, s. 

304.4 —Rash and negligent act causing death — Sta¬ 
tion Master giving “line clear” with knowledge that 
another tram is standing in the way of the incoming 

train—Offence. 

An A ssistant Station Master gave a “line clear” 
to an incoming passenger train on a foggy night 
with the knowledge that a goods train was stand- 
ing at a particular point where the passenger train 
might collide with it, but hoping to remove the 
goods train to a siding before the arrival of the 
passenger train. The goods train was not removed 
in time and a collision occurred which was attended 
with loss of life: 

Held, that the Assistant Station Master was 
guilty of a rash and negligent act in giving the “line 
clear” and was, therefore, punishable under section 
304 A of the Penal Code and section 101 of the Rail¬ 
ways Act. A Tapti Prasad r. Emperor, 15 A. L. J. 

590; 18 Cr. L. J. 815 335 
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RECITAL in document of conveyance as to boundaries 
of land sold, admissibility of—Document admitted in 
evidence without objection — Appeal, objection in. 
Where a document which was not receivable in 
evidence against some of the defendants was admit¬ 
ted in evidence in the Primary Court without any 
objection, and it was apparent that had objection 
been taken the plaintiffs could have taken some 
steps to introduce the document as evidence against 
all the defendants: 

Held, that the Appellate Court was not in error 
in using the document as evidence against those 
defendants against whom it was improperlv received, 
inspite of objection raised to its admissibility in that 
Court. C Ambar Ali v. Lutfe Ati, 25 C. L. J. CIO; 
21C.W.K.996 116 

RECORD of RIGHTS, entry in—Declaration, suit 
for—Limitation ?1 

-, entry in draft of. 

An entry in the draft Record of Rights is not 
admissible in evidence, as the presumption of correct¬ 
ness applies only to the record when finally 
published. C Ambar Ali r. Lutfe Am, 25 C. L. J. 
619; 21 C. \V. N. 996 116 

- entry in, mode of provimj. 

A party against whom an entry in the Record of 
Rights has been put in evidence, is not. limited to a 
particular mode of proof, for the purpose of estab¬ 
lishing its incorrectness, but he can prove aliunde 
that the entry is in fact incorrect, e. <j , as having 
been based upon materials, not admissible in evidence. 
C Bagha Mo war v Ram Lakhan Misser 804 
REGISTRATION— Property included fictitiously in 
sale-deed Jor purposes of registration — Sale-deed, 
validity of. 

Where an item of property of little value not 
belonging to the vendor is included in a sale-deed 
in order to give jurisdiction to a Registration Officer 
to register the sale-deed, the sale-deed is invalid 
and does not pass any title to the property purported 
to be sold thereby. A Mangali Lai. v . Abidyar 
Khan, 15 A. L. J 550; 39 A. 523 3 

REGISTRATION ACT (XVI of 190S), Ss. 17,49- 
Transfer of Properly Act (IV of 1882,), ss. 4, 54 
—Sale of land less than Rs. 100 in value — Un¬ 
registered sale-deed, admissibility of—Delivery oj 
possession. 

Section 54 of the Transfer of Property Act still 
leaves it open to the partios desirous of doing so to 
make a valid sale of immoveable property of less 
than Rs. 100 by oral contract and delivery of posses¬ 
sion. 

Per Beaman, J .—By the operation of section 4 of 
the Transfer of Property Act, section 54 of the Act 
must be annexed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveable property below the value of 
Rs. 100 is not only not effectual to transfer the 
property but also falls within the comprehensive 
and stringent prohibition of section 49 of the 
Registration Act and is inadmissible in evidence. 

Per Macleod, J. —Section 4 of the Transfer of Pro¬ 
perty Act does not make documents purporting to 
be sale-deeds of immoveable property under the 
value of Rs. 100 compulsorily registrable, so that if 
they are not registered they cannot be adduced in 
evidence under section 49 of the Registration Act. 


REG 1STR A I ION ACT— contd. 


Tu cases of transfer of property under the value 
<-f Rs. 100, if tlie transfer is effected by dcliverv of 
possession accompanied by an unregistered document, 
that document can be adduced in evidence in on Ti¬ 
to show what was the character of the possession 
given by the vendor of the land to the purchaser. B 
DA WAT. PlRANSHAH l\ DllARMA Ra.IAR.4M, 19 Ro\f L R 

622; 41 B. 550 273 


S. 17 0Mb ,'—Acknowledgment of partition , 
whether compulsorily registrable. 

A document which professes to bo nothing more 
than an acknowledgment that a partition was effected 
at a certain time does not create any right in any 
property and is not compulsorily registrable. P Bari 
Lai, v. Hari Bakh>h, 122 I'. W. R 1917 479 


— - S. 17 (1) (d) — Landlord and tenant — Evi¬ 
dence — Compromise, [ret it ion of, varying rent pay¬ 
able, whether admissible, in evidence without registra¬ 
tion. 


In a suit for the recoverv of arrears of rent, 
petition of compromise between the parties which 
was tiled in a previous suit for rent was put in 
evidence for proving the amount of rent payable: 

Held, that the petition of compromise not having 
been registered was not admissible in evidence. 

A document which embodies a contract for 
variation of the rent payable in respect of a lease 
is in essence a lease and is compulsorily registrable. 
If it is not registered in accordance with law, it is 
not only, not admissible in evidence, it does not 
even constitute a valid and operating contract 
between the parties. C Bauha Mowar r. Ram 
Lakhan Misser 804 

-Ss. 23, 77 — Document presented beyond limi¬ 
tation—Refusal to extend time — Suit. 

Where a deed is not presented for regis¬ 
tration within four months from the date of its 
execution, as required by section 23 of the Registra¬ 
tion Act, the Court should refuse to pass a decree 
directing its registration under section 77 of the Act. 
P Jahakuiri Mai, v. Kanshi Ram, 39 P. R. 1917; 
64 & 123P. L R. 19.7; 112 P. W. R. 1917 64 

-S. 25. 

The Civil Courts have no right to question the pro¬ 
priety of the discretion vested in the Registrar under 
section 25 of the Registration Act. P Jahaxgiri Mai, 
a. Kanshi Ram, 39 P. U. 19l7; 64 A 123 P. L. R. 
1917; 112 P. Vf. R. 1017 64 

___s. 28—Evasion of Registration Law—Pro¬ 
perty included fictitiously in sale-deed for purposes 
of registration—Sale-deed, validity of 3 

-- —S. 49 273 

__ S. 49— Sale of immoveable property of less 

than Rs. 100 in value—Unregistered instrument of 

sale. 

For the sale of an immoveable property of 
less than Rs. 100 in value an unregistered in¬ 
strument, unaccompanied by delivery of possession, 
is of no avail and confers no title. C Juman v. 
Mohammad Nabineoaz, 21 C. W. N. 1149 779 

__. 72 77,— Order refusal g registration — 

Suit—Limitation. 
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REGISTRATION ACT-concld. 

Where a Registrar, under section 72 of the Regis- 
!“< ion Act, orders that either a new and clear sale- 
ueed should be executed, or a uoto should be added 
making an ambiguous passage quite clear, the order 
is tantamount to a refusal to register within the 
meaning of section 77 of the Act. P Kirpa Ram v 
Asa Singh, 41 P. R J9 7; 55 P W. E. iRJ7 7h 
- Ss. 72, 73 

No appeal lies to the Registrar against the refusal 
of a Sub-Registrar to register a document upon the 
wilful failure of the executant of the document to 
appear before the Sub-Registrar, as such failure 
amounts to a denial of execution within the meaning 
of section 72 of the Registration ‘ct In such a case 
the only procedure open to the party presenting the 
deed is to apply to the Registr r under section 73 
of the Registration Act to direct registration. C 
Anila Debi v. Moni Mohan Mukebjee 5/ 


- 7 - Ss- 76, 73 Application under s. 73, dismissal 

of, for default Regis'rar, power of, to restore. 

Wh-n an application under section 7 < of the 
Registration Act has been dismissed for default, the 
Registrar has full power to restore the matter and to 
re-hear the case, at any rate before he has finally 
dealt with he matter under section '6 of the Act. 
C Anila Debi v. Moni Mohan Mukkrjee 57 


- - S. 77 —“Date of the making of the order”, 

interpretation of. 

The expression “making of the order” in section 
77 of the Registration Act means, not merely record¬ 
ing the order of refusal in writing, but communicating 
it to the party concerned so as to bind him by it 
If, however, the party affected by the order acts in 
such a way as to prevent the officer from communicat¬ 
ing it to him within a reasonable time aft- r he has 
written it, the date ot the order would be the date 
when it could have been brought to the knowledge of 
the party. 

On the other hand, where the party affected by the 
order, instead of being negligent, makes every endeav- 
our f o learn the contents of the order, but * is frust¬ 
rated in his effort, the date of the order must be taken 
to be the date on which he obtains knowledge of the 
contents thereof P Kirpa Ram v. Asa Singh, 41 P 

R »9 7; 55 P. W. It 917 76 

REGULATION XVII of 806 —Mortage by way of 
conditional sale — Sale clause struck out by Deputy 
Commissioner-—Foreclosure proceedings , validity of— 
Redemption—Punjab Alienation of Land net (XIII 
of 9 0;, *. 9 2 1 . 

Defendant executed a mortgage by way of con- 
ditional sale in favour of plaintiff. When the 
alienation was put up for mutation, the Revenue 
Officer, thinking that the clause relating to con¬ 
ditional sale was incapable of enforcement under the 
provisions of the Punjab Alienation of Land A<*t, 
enquired of the mortgagee whether he would agree 
to its erasure from the deed, and upon the latter 
giving his consent the Deputy Commissioner struck 
out the said clause. The mortgagor, however, was 
not a member of an agricultural tribe, and the 
Deputy Commissioner’s action was, therefore, ultra 
vires , Subsequently, the plaintiff, ignoring the 


REGULATION XVII of 1806—coucld, 

erasure of the clause, issued the usual notice of 
foreclosure, and upon the expiry of the year of 
grace sued for possession as vendee: 

Held, that the sale clause having been struck 
out of t e deed, riie mortgagor was justified in 
ignoring the notice of foreclosure which he knew 
to be unwarranted by the deed as it existed and 
that the mortgagee was, therefore, equitably estopped 
from relying upon the force osure proceedings P 
Salig Ram v. Chajju, 46 P. R 1917; 113 P. W R. 
1917 7^2 2 

ItEGUL \TrON V of S 3, construction of 561 

RELIGIOUS ENDOWMENTS A^T (XX of 1-63, 

Ss E 18 Suit under s. 4— Loire granted under 
s. 18 to several persons—Death of one, effect of— 
Abatement. 

A suit once instituted under section I I. of the 
Religious Endowments Act by the persons to whom 
leave is granted under section 8 of the Act does 
not abato merely on account of the subsequonfc 

death of one of the persons to whom leave was 
originally granted 

Per Ayhng, J —The language of section 8 of the 
Religious Endowments Act is very similar to section 
195 of the Code of Criminal Procedure and differs 
lrom section 92 of the Code of Civil Procedure. 
Under the former, a sanction granted b} T one person 
may be utilised by another, but under section 92 of 
the /ode of Civil Procedure, the persons who institute 
the suit must be identical with those I 10 obtained 
the sanction But section IK of the Religious Kndow- 
meats Act merely intornoses an independent condir,ion, 
that the suit shall not bo entertained unless leave 
has been previously granted on application, and d >cs 
not indicate by whom the application should bo 
made. That clearG indicates an intention that the 

suit need not be by the same person to whom leave 
was granted 

Per Sadasiva Aiyar, J. - A suit under section 14 of 
Act XX of 1863 is as much a representative suit as one 
brought under seoti m 92 of the • ivil Procedure Code 
or some of the suits under Order 1, rule 8 , of that 
Code, as it is equally brought in the name and as it 
affects the rights of all those interested in tho 
religious endowment All such interested persons 
become, in the eye of the law. parties to such a suit 
aud the death of one or more of them cannot cause 
the suit to abate, nor would it prevent the suit from 
being heard till “its finish” after it has been once 

properly and legally instituted. IV 1 Pava ana Ava 
Alag\ppa Chetti -r v. R vavna Mana Pa 1 a Chana 
Muthiah Chettiar, 33 M. L. J 173; [19*7; M. W. N. 

*40 74c 

-s. 18 745 

REMAND 735 

RENT-DECREE -Decree-holder ceasing to be sole 

landlord , at time of sa c, effect of -Locution-sale, 

effect of, on sUitus of decree-holder. 

The legal effect of an execution «aale should 
depend upon tho status of the decree-holder at the 
time proceedings for sale arc taken by the Court 
at his instance 

Where a landlord decree-holder continues to be 
the sole landlord at the date of his appl cation for 
execu'iou of a decree for rent, an ! in his character 
as landlord decree-holder fates the necessary* steps 
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REST-DECREE—concld. 

for sale of the defaulting under-tenure in conform¬ 
ity with the statutory provisions in Chapter XLV 
of the Bengal. Tenancy Act, the effect of the execu¬ 
tion sale is to pass the under-tenure, and not 
merely the right, title and interest of the tenant, 
to the purchaser, even though the decree-holder has 
lost his interest partially or entirely as landlord before 
the actual sale. C Syedunxessa Khatun v. Amir. 
UDDi, 21 C. W. N. 847; 25 C. L. J. 629 353 

RENT LAW— Ex-proprietary rights, sale of, validity of 

—Agreement to relinquish ex-proprietary rights for 

consideration. 

Plaintiff judgment-debtor sold a zemindari to the 
defendant decree-holder and agreed to tile a relin¬ 
quishment of her ex-proprietary rights in the sir lands, 
and in consideration thereof the defendant agreed to 
file a certificate of the satisfaction of the decree and 
further bound himself to pay to the plaintiff a monthly 
allowance of Rs. 5 for the rest of tier life, which was 
to be a charge on the property sold Plaintiff sued 
the defendant to recover arrears of the allowance 
agreed to be paid to her: 

Held , that the arrangement between the parties 
was merely a device to get round the pr»visions of 
the Rent Act of 1881 and amounted in fact to a sale 
of ex-proprietary rights, and was, then 1 fore, absolutely 
void and unenforceable. A Ratax Dei r. Di iu.a 
Shankaii Bajpai, 15 A. L. J. 656 892 

RES JUDICATA. See Civil Proi edure Code (Act V 

of 1908), S. 11. 

, constructive—Suit decreed without decision 

of material issue ^ 

——- } doctrine of, ichcthcr applies to suit dismissed 

for default. 

No question of res judicata arises in lavour ot 
either of the litigants where a suit is dismissed tor 
default. C Gikibala Dasi v. Nity.y Lai. Sinha 905 


—Exccul ion proceedinys. 


Where on an application for execution by way ot 
sale of certain properties, the Court ordered 
attachment of the properties and issue ot notice to 
the judgment-debtor for the settlement ot the sale 
proclamation, and inspite of the judgment-debtors 
objections to such execution, ordered issue of the 
sale proclamation in his * presence, but did not 
in express terms pass any order tor sale or decide 
that execution could be enforced by sale: 

’ Held, that the orders of the Court would not 
operate as res judicata on the question of the 
decree-holder’s right to execution by sale of those 
properties, so as to estop the judgment-debtor 
from raising the same question on a subsequent 
application for execution by way of sale of the same 
properties. C Gobinda Ciiundra Pal v. Kailash 


properties 
Chandra Pal 


73 


Rent suit—Decision as to jama payable, 


The case of res judicata may arise in a rent suit 

jast as much as in any other suit. . 

Where in a rent suit the question as to what is 
the jama payable is raised and adjudicated upon, 
the decision operates as res judicata on that ques ion 
in a subsequent suit for rent. C Midnapi k 
iUB? Co, Lto. i’. Jogexpba Kumar 


RESUMPTION of LANi) —Hamid, rudim of — 

Resumption committee—Majority award, validity of 
—Arbitrators and valueis, distinction between. 

In i he absence of a special provision parties 
confiding lheir differences to the judgment ..f a. 
body made up of an uneven number of individuals 
ought to he understood as implying that they would 
accept the decision of the majority of them. 

A resumption term in a sanad provided th::f if 
Government wanted to resume the land it could 
do so on the payment of a just valuation, such 
valuation to he determined I»y a committee appoint- ! 
bv Government. The latter resumed the land and 
appointed n committee to determine the valnalion. 
The majority of the committee fixed a certain \.dila¬ 
tion ami the Government paid the sum fixed by 
the majority. The plaintiff contended that the com¬ 
mittee was a board of arbitrators and had no power 
to give a majority award: 

Held , that, when the sanid was drafted it was the 
understanding and within the contempt -it ion of all 
the parties to it that the determination of the just 
value «»f the land to ho made bv a committee 
appointed by Government should lie accepted, if that 
determination represented the concurrent, opinion 
of a majority of such committee, and that, therefore, 
the plaintiff’s contention was unfounded. B 
Mahomkhai.i Ai'.wi.u r Secretary of State, 19 Bum. 
L. R 618 26 4 

REVIEW o) Criminal judgment by High Court. 

Under the provisions of the Criminal Procedure 
Code, 1898, the High Court has no power to review 
its own judgment. B Nagangowda Nilapagow.da 
r Emperor, 19 Hum L. K 695; <8 Ck b. J. 889 1091 
REVISION. Sec Ct\ n Piun eihjrk Code (Aii V of 
1908j, s 115. 

-. See Criminal Procedure Code (A«t V of 

18 J 8>, S. 439. 

HI PAR AIN RIGHTS — River changing course — Old 
course, whether becomes private property—Fishing 
rights in sheets of water adjacent to river. 

When priver has changed its course, its old dry 
course (in the absence of special circumstances; 
must he taken to have become private property, 
and the owner of the soil is entitled to bhecls or 
ponds, gulfs or da wooshes in which water remains 
but which do not communicate with the river except 
in the time of floods. 

The owner of a fishing right in a river lias no 
title to fish in sheets of water adjacent to the river 
with which the river communicates only in the 
time of flood, unless those sheets are pari of land in 
the bed of the river itself. C Sam Ka.xta A char- 
ji.k v. Kuxja Mohan Moitica, 22 C. W. N. 61 425 

SALE_ Property in possession of third person — Fur- 

chaser, duty of—Constructive notice. 

Where a person purchases immoveable property 
which is in the possession of a person oilier than the 
seller lie must be held to have had constructive notice 
of the right of the possessor, for if lie had enquired 
he would have found out the true state of affairs. L B 
HIau.no Kyi Nyo r. Maung Aung Tiia 628 

SECOND APPE YL — Objection as to non-admissihihty 
u f private chittas, whether can be taken for first time. 
Where private chittas were admitted in evidence 
in the primary Court without objection and the 
Judges of the lower Courts and tho Commissioner 

acted on them: 


i 
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SECOND APPEAL—conclil. 

Held, that an objection to the proceedings in the 
lower Courts, on the ground that they were based 
on the terms of the chittas which were inadmissible 
m evidence, could not be allowed to prevail in second 
appeal C Nafak Joardar v. Pratima Scndari 

726 

SETTLEMENT RECORDS ok 1868 and 1892, 
entries in, value of 

C()l - ^ CT (Bom. Act XII of 1866^ 
S * 16 643 
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SPECIFIC PERFORMANCE—conoid. 


S i D n C !! ETS CRIMINAL CIRCULARS, CHAP. 

V., a. 22—Magistrate, duty of, to proceed from day to 
day - Court, inherent power of, to check prolix 

examination and cross-examination of witnesses. 

It is the duty of a Magistrate to insist on the 

tnal proceodmg from day to day as required by rule 

2* of Chapter V of the Sind Courts Criminal Circulars. 

The Courts should rigidly check prolix examination 
and cross-examination of witnesses in the exercise 
of their inherent powers to prevent abuse of the 
process, i. e., proceedings of the Court. S Soler F 
W. r. Emperor, II S. L. R. 27; 13 Cr. L. J. 834 658 

SMALL CAUSE COURT, jurisdiction of—Landlord 

and tenant—Suit for damages for cutting down 
trees. 

A suit by a landlord against a tenant for damages 

for cutting down trees on his holding does not lie-in 
a Small Cause Court, where the relief claimed depends 
upontke determination of the status of the defend¬ 
ant as a tenant. C Surendra Nath Biiaumik v 
Gaveshuddin 4 pJ 

SONTHAL PARGANAS REGULATION (III of 

6 ’ a Ppliability of—Mortgage, usufructuary 
—Profit amounting to principal. 

A usufructuary mortgage is clearly a debt or a 
liability within the meaning of section 6 of the 
Sonthal Parganas Regulation III of 187^, so that when 
on taking an account upon a usufructuary mort<ra<re 
it is found that the profits of the property have 
amounted to the principal sum advanced, it should 
be decreed that the mortgage has been extinguished. 
CHIRANJIB LAL CflOWBEY V. DAULTEA, 2 P. L 

6 PE 9 IFIC PERFORMANCE - Minor , suit by. ^ 

It is not within the competence of the guardian 
of a minor to bind the minor’s estate by a contract 
for the purchase of immoveable property, and as 
the minor is not bound by such coutract there is no 
mutuality and consequently the minor cannot 
obtain specific performance of the coutract N 
Surajmal V. Pandhari, 13 N. L. R. 98 45 

, suit for—Appeal—Pleas of inadequacy of 
consideration and ignorance of pardauishin vendor , 
whether can be raised — Consideration, payment of 

Where the widow of a deceased Hindu and his 
executor entered into a contract with the plaintiff 
for the sale to him of certain lands but subsequently 
sold the lauds to another aud the plaintiff brought 
a suit for specific performance, in which the defend¬ 
ants failed to take the pleas of inadequacy of con- 

vendor ^ aDtl ^ lgnordnce of thc pardanashin 

nwffArfhifi^ U0t *° p3Qto vendors to raise the 
for the first tiqjeiu appeal. 


Where the question is whether the plaintiff paid 

a certain amount to the defendant and it appears 

that under the contract for sale he was contractually 

bound to advance the same to the defendant, the 

consideration whether he would be willing to 

advance so large a sum” is entirely out of place. P C 

N arottam Das v. Kedar Nath Samanta, 2i C. W. N. 

obfi; 6 L. \V. 61 

... nnn • C t (I of 1877), S. 9—Decision 

upon question of title, effect oj. 

V\ here a plaintiff files a suit under section 9 of the 
Specific-Relief Act basing his right to relief merely 
on the tact of his previous possession and pays half 
the usual Court-fee for the determination of his right 
to that relief, neither the Court nor the defendant 
has any power to enlarge the scope of that suit or to 
treat it as if it were an ordinary suit resting on a 
ground of title. 0 

Where in spite of the limited character of such a suit 

the Court gave a decision upon the question of title 

and an appeal was also wrongly filed from that 
decision: 

Held, that in a subsequent suit brought by the 
defeated party to establish his title to the same pro- 
perty the decision in the previous suit did not operate 

n S3 n ° Muhammad Haidar t, Waz/r Adi 

zu u. 0 . 40 / 974 

S. 21—Civil Procedure Code (Act V of 1908) 

. • 11 , cl. 22—Arbitration, reference to—Suit pend - 

mg reference, maintainability of—Death of arbitrator, 

restores right of suit-Gencral Clauses Act 

(A oj 189/^, s. 6 vC )—Limitation Act (IX of i90S), 
ss. 14, 15, Sch. I, Art. 120. J 

A contract to refer a dispute to arbitration confers 
on the parties a right to have the question decided 
by arbitrators and not by suit. This is a substantive 
right of an important character, and section zl of 
the specific Relief Act bars a suit pending disoosal 
of the reference by the arbitrators. 

The repeal of section 21 of the Specific Relief Act 
by clause 22 of Schedule II, Civil Procedure Code, 
does not affect a right which had accrued under 
the former Act where the contract to refer was made 
betore the enactment of Act V of 1908. 

The institution of a suit after the contract to refer 
is a sufficient refusal to perform such contract to bar 

Act SUlt Uad<?r SCCti011 21 of the Specific Relief 

Opinion of Richards, J, in Ram Kumar Singh v. 
Jagan Mohan Singh, 9 Ind. Cas. 80; 33 A. 315; 8 A. L. 

J. 66, approved. 

The death of the arbitrator, however, without dis¬ 
posing of the reference removes the bar created by 
section 21 and restores to the parties the right of 
suit and time commences to run for the suit from 
the date of the arbitrator’s death. 

lcr Walt is, C. /.— Whether the effect of section 21 
o the Specific Relief Act is merely to suspend the 
running, of time under the Limitation Act or to bring 
the case under Article 120 of the latter Act, the 
cause of action for a suit arises only when, by the 

Heath of the arbitrator, further proceedings in the 
arbitration became impossible. 

Per Seshagin Aiyar, J. A right of appeal granted 

uuder a repealed Act is not affected by U 13 new 
Act. 
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SPECIFIC RELIEF ACT-concld. 

A vested right is not ordinarily taken away by a 

new Act. 

The right created by section 21 of the Specific 
Relief Act is not a mere incident of processnal law 
and it operates as an effective bar to a suit so long 
as the arbitration is operative. 

The instruction of a suit pending a reference to 
arbitration would be an overt act on the plaintiff’s 
part indicative of an intention not to perform the 
contract entered intoby him. IYI Doraisami Fadayachi 
v. Yaitiiilikga Fadayachi, 33 M L. J. 4o 581 

-S. 31 747 

... ■— S. 42— Declaratory suit, maintainability of — 

Consequential relief. 

Where plaintiff sued for a declaration in respect 
of what he described as a hereditary trust under the 
management of his adoptive father, and it appeared 
that if the devolution of the office of hereditary 
trustee was to be held as governed by the rules 
bearing on the holding of joint family property, 
the plaintiff could claim joint possession and 
management: 

Held , that a suit for a mere declaratory decree 
was unsustainable under the proviso to section 42 
of the Specific Relief Act. PAT Sueo Lotax Rai 

v. Bhirgun Rai, 1 P. L. W. 784; 2 P L. .1. 481 375 

_ S. 42—Decree in such suit, form of— 

Execution . 77 

g. 42—Declaratory relief—Discretion ot 

Court \ S 

_ S. 53 — Injunction, temporary , whether can be 

mandatory in form . 

The description of temporary injunctions in sec¬ 
tion 53 of the Specific Relief Act does not exclude 
injunctions of a mandatory nature. A temporary 
injunction may take not only the form of restraining 
a person from further erection of a building, but 
may also direct that he should pull down as much 
of 'it as he has erected after he became aware of the 
institution of the suit. IV1 Kandabwami Chktti v. 
Sukramania Ohf.tti, 6 L. W. 140; (191 l) M. W. N. 
601; 33 M. L. J. 448 384 

-S. 54 24 

——— s f)5 

STAMP ACT (II OF 1899), *. 2 (5 )—Bond or pro - 

missory note Attestation—Ambiguity Construction 

of document—Evidence-Penalty. 

A document whereby a person has obliged himself 
to pay money to another and which h neither pay¬ 
able to order or bearer nor attested by a witness is 

not a bond within the meaning of section 2 (o) of 
the Stamp Act. 

Where the question is whether a document is a 
bond or a promissory note within the meaning of the 
Stamp Act and an ambiguity arises as to its attesta¬ 
tion by a witness, it is permissible to look only at the 
document itself Evidence cannot be referred to for 
the purpose of determining the character ol the 

Where a question of penalty is involved in the 
matter of the stamping of an ambiguous document 
and there can be two alternative explanations relat¬ 
ing to the character of the document, the one more 
favourable to the executant should be preferred^ PAT 
Mohamah Sadik V. Amiya Nath Ddtt, 2 P. L. W. 22o; 

(1917) Pat. 345 cy 


“STARE DECISIS," doctrine of 761 

ST ATI'S of person, dispute as to—Harden of proof. 

In cases which involve the stains of individuals, 
those who challenge such status must show that they 
have not by their own conduct led the person con¬ 
cerned to imagine that his status was accepted by 
them. In this respect then* is a considerable 
difference between cases of, say, mortgage and tin* 
like and cases of alleged adoptions, the legitimacy of 
children and the validitvof marriages. P CiiriiAR r. 

JasKaur, 69 P. R. 1917: 10* P. W U. 1917 927 
SUCCESSION—Suit for possession of share of estate, 
nature of. 579 

SUCCESSION CERTIFICATE ACT (VII ok 1889), 

S. 4 —Rent, arrears of, due to deceased landlord, suit 
for recovery of —Succession certificate, necessity of. 

A succession certificate is necessary for the recovery 
of arrears of rent in respect of homestead land by tho 
heirs or the legal representatives of a deceased land¬ 
lord to whom the rent was due. 

The words “land used for agricultural purposes” in 
section 4 of the Succession Certificate \ct govern tho 
words “rent, revenue or profits” that precede them. 
C Saiiebjan Kiiaxsama r Abdul Jalil 84 

-S 26 2) proviso—Order rejectmj application 

for certificate—Appeal —Court, proper. 

An appeal against an order of a Senior Subordinat 
Judge rejecting an application for a success ' 
certificate lies to the District Court and not to o 
High Court P Jagram Das v. Manual Das, 121 
W. R. 1917 6*0 

SUIT for POSSESSION of LANDS— Plaint, amend¬ 
ment of, by addition of new lands—Operation of 
plaint. 

Where the plaint filed in a suit for possession of 
certain plots of land was subsequently amended by 
the inclusion of certain other plots in the plaintiff’s 
claim: 

Held, that the caso was not one of amendment of 
plaint but of an addition of entirely new lands and 
that, therefore, ns regards such new lands the suit 
must he taken to have been filed on the date when 
tho claim in respect thereof was made by tho 
application for amendment, and not from the date 
when that application was granted by Court. C 
Maxindra Chandra Nandi v. Rangalal 728 

TEMPLE PROPERTIES owned and managed by 
village)* -Grama janam -Award laying down scheme 

of management—Decree, whether can be altered by 
majority Managers, position of. 

The relationship of the inhabitants of a village in 
respect of a temple and its properties owned and 
managed by them in common is more in the nature 
of a corporation than that which exists among the 
members of a club, and tho law regulating tho latter 
does not applv to them. 

Per Ahdur Rahim, ./ —A decree passed on an award 
cannot be treated as standing on a different footing 
fnm a contract, and a decree passed on the basis of 
such a contract must not bo construed as laying down 
that the mode of management laid down therein is 
intended to be incapable of being altered afterwards. 

Per Napier, J. —Where tho majority of tho inhabi¬ 
tants of a village are parties to a decree relating to 
the management of trust properties, they cannot 
subsequently alter the mode of management laid 
down by the decree by a majority vote. 
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TF.MP1.K PKOPEETIES—ooncld. 

Tli-.' inhabitants of u certain village owned a templo 
in common, and the temple owned both moveable 
and immoveable properties. Disputes as to the 
management of the temple’s properties were referred 
to arbitrators who passed an award, upon which a 
decree was passed entrusting tho management of the 
t nij'.'e and its properties to .two persons selected by 
i he- residents of particular streets. The scheme 
worked for two years, but disagreements subsequently 
arose and at a meeting the majority of the members 
present, resolved to increase the number of 
trustees to 5: 

Ifdd. ( Napier , ./., dissenting) that the majority of 
the members present had power'to alter the scliame 
fixed by the decree and increase the number of 
trustees to 5, and that their decision was binding on 
the minority. !VI Yegnarama Dikshitar v. Gopala 
Pattar, 1 1917) M. VV. N. 595 738 

THEFT. See Penal Code (Act XLY of 1860), s. 378, 

TORT— Custom — Irrigation—Reservoir, accumulation 
of water in—Overflow of water damaging crops — 
Damages , suit for. 

Where by ancient custom defendant was entitled to 
accumulate water in reservoirs for purposes of cul¬ 
tivation, and owing to the deposit of silt in the 
bed of the reservoirs and to no “non-natural” acts 
of the defendant, the water in the reservoii s over¬ 
flowed and submerged the lands of the plaintiff and 
damaged his crops: 

Held, that the defendant was not liable to the 
plaintiff for the damage to his land and crops. 

The rule laid down in Rylands v. Fletcher , (1868) 
3 H. L. 330; 37 L. J. Exch. 161; 19 L. T. 220, is not 
generally applicable to the circumstances in India. 
PAT Shah Yad Ali v. Shyam Pratap Dubey, 2 P. 
L. W. 8 382 

TRANSFER, enforcement of, suit for—Consideration 

money , whether can be recovered as damages. 

Where a transferee brings a suit to enforce the 
transfer, he is not entitled to recover in that suit 
the consideration money as damages, in case the 
transfer is found to be such as cannot be enforced 
under the law. O SnAirarKH Rtqaiya Beg am r. 
Sheo Prasad, 4 0. L. J. 425 435 

TRANSFER of PROPETY ACT (IV of 1882; S. 2 
(d) 246 

-S. 2 361 

-Ss, 4, 54— Registration Act (XVI of 1908J, .9. 

17, 49 —Sale of land less than Rs. iOO in value — 
Unregistered sale-deed, admissibility of—Delivery of 
possession. 

Section 54 of the Transfer of Property Act still 
leaves it open to the parties desirous of doing so to 
make a valid sale of immoveable property of less 
than Rs. 100 by oral contract and delivery of posses¬ 
sion. 

Per Beaman, J.— By the operation of section 4 of 
tho Transfer of Property Act, section 54 of the Act 
must be annexed to section 17 of the Registration 
Act, with the consequence that an unregistered deed 
of sale of immoveable property below’ the value of 
Its. 100 is not only not effectual to transfer the 
property but also falls within the comprehensive 
and stringent prohibition of section 49 of the 
Registration Act and is inadmissible in evidence. 


TRANSFER of PROPERTY ACT-contd. 

Per Macleod, J —Section 4 of the Transfer of Pro- 
peity Act does not make documents purporting to 
bo sale-deeds of immoveab'e property under the 
value of Rs. 199 compulsorily registrable, so that if 
they are not registeied they cannot be adduced in 
evidence under section 49 of the Registration Act. 

In cases of transfer of property under the value 
of Rs. J 00, if the transfer is effected by delivery of 
possession accompanied by an unregistered document, 
that document can be adduced in evidence in order 
to show what was the character of the possession 
given by the vendor of the land to the purchaser. B 
Dawal Piranshah v. Dharma Rajaram, 19 Bom. L H 
622; 41 B. 550 273 

-S. 6 3 6 1 

-S. K (e —Damages, right to sue for, transfer of. 

A mere right to sue for damages cannot be trans¬ 
ferred under the provisions of section 6 (c\ of the 
Transfer of Property Act. O Shahrukh Ruqaiya 

Begam v. Sheo Prasad, 4 O. L. J. 425 435 

-S. 51. 

Section 51 of the Transfer of Property Act does 
not apply, even by analogy, to the case of a tenant, 
as it cannot be said that ho is a person believing in 
good faith that he is absolutely entitled to the land; 
and a tenant who believes he has occupancy rights 
cannot, under the section, claim compensation^for 
improvements made by him. M Naina Pillai v. 
Ramanathan Chettiar, 3 * M L. J 84 7»8 

-S. 52 413 

Ss. 52, 2 (d)—Mortgage suit—Charge created 

pending suit , how far effective—Transfer in execution 

°l Ol der of Court — Mortgagee , second, position of. 

Plaintiff instituted a mortgage suit in the High 
Court against the mortgagor, a Company in liqui¬ 
dation, and the second mortgagee. The liquidators 
of the Company applied to the District Court 
in v liich the liquidation proceedings were going 
on for sanction to raise Hs. 25,000 for costs of 
litigation on tho security of the assets of the 
Company except the goods pledged to the plaint¬ 
iff. The plaintiff and the second mortgagee both 
opposed the application, but the District Judge 
ga\e the sanction and apparently decided that 
the mortgaged property was assets which could 
he charged. '1 hereafter the liquidators executed 
two documents of charge for Rs. 10,000 each in 
favour of the plaintiff reciting the decision of the 
District Judge, and agreed that upon the sale of 
the mortgaged premises the sums so charged and 
all interest due thereon should be payable out 
of the sale proceed in priority to “all other 
payments. The mortgaged property was ordered 
to he sold, and out of the surplus sale proceeds 
after the satisfaction of the plaintiff’s mortgage, 
the latter claimed by virtue of the documents of 
charge to be paid the amount secured therebv in 
priority to the claim of the second mortgagee: 

held, il) that the second mortgagee as partv to 
the pending mortgage suit was protected, by section 
52 of the Transfer of Property Act, against any 
postponement of his security bv the charges created 
pe dente life by the liquidators, inasmuch as the 
authority of the District Court coJd not affect 
orders in a pending suit in the High Court; 
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TRANSFER ok PROPERTY ACT-contd. 

(2) that the liquidators’ charges could not be 
treated as transfers in execution of an order of a 
Court, within the scope of section (2) id) of the 
Transfer of Property Act, inasmuch as the District 
Court’s sanction was not an order capable of execution 
but merely an authority to the liquidators to act 
in a certain manner if occasion should arise. B 
Motilal Shivlal v. Poona Cotton and Silk Mkg. 
Co., Lm, 19 Bom L R. 602 246 

—- S. 54 . 273 

-S 54 —Contract for sale of property, whether 

creates interest in property. 

Obiter. — Under section 54 of the Transfer of 
Property Act a contiact for the sale of a property 
does not of itself create any interest in or charge 
on the property itself. PAT. Naxd Lal Pai. r. 
Naresh Chandra Deb, 2 P L. W. 108 468 

-S. 64— Evidence Act (I of 1872,), g. 0 !—Sate 

of immoveable property of less than Rs. H) >/» value 
— Unregistered instrument of sate, admissibility of 
in evidence. 

Where an immoveable property of less than Rs. 1U0 
in value is sold by delivery of possession and an 
instrument of sale is also executed but not registered, 
the instrument is admissible as evidence of the 
nature of the transaction as under section 91 of the 
Indian Evidence Act such an .instrument, although 
it does not confer any title and is merely evidentiary, 
is the only admissible evidence of the nature and 
terms of the transaction. C Juman v. Mohammad 
Nabinf.oaz, 21 C. W N. 1149 779 

_ _ S. 64— Sale of land valued at lessthan Re. 100 
to person in possession without registered document, 
validity of. 

The sale of land of the value of less than Rs. 100 
to its usufructuary mortgagee, who is already in 
possession, without a registered document in accord¬ 
ance with the provisions of section 54 ot the 
Transfer of Property Act, is not valid. C Tilak 

Brittial v. Rudeswar ° 

-S. 5 H. 

The definition of the various classes of mortgage 
contained in section 58 of the Transfer of Property 
Act should not be read as amplifying the quantum 
of interest which a mortgage by law confers upon 
the mortgagee. Clauses (5', (c), \d) and (e) only 
prescribe the forms in which the various mortgages 
are to be expressed. The general legal effect is that 

which is predicated in clause («). 

Where the mortgaged property is situate in the 
muffass'il and one of the parties is a Hindu, an 
English mortgage, notwithstanding the form in 
which the document is expressed, does not transfer 
an absolute interest in favour ot the mortgagee. M 

Ansur subba Naimj Secretary ok Stall, U< i) 
M W N. 794 77\) 

-!_ s. 5$-Delivery of property—Possession. 

The delivery contemplated by section 59 of the 
Transfer of Property Act is delivery of property 
contemporaneous with the execution of the deed. ® 

Suraj Baran Singh v, Pratab Bali Singh, 4 O. L. J. 
44G . . 

, , - s, 59— Mortgage — Attestation—Admission by 

mortgagee — Proof, necessity of. 

Even where the defendant admits execution ot 
what purports to be a mortgage-deed, the transaction 
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TRANSFER of PROPERTY ACT-contd. 


does not amount to a valid mortgage, if the defendant 
does not admit that it was attested by two witnesses 
who saw him execute it or if it is not proved that it 
was attested by two such witnesses. /Vi Vadla 
N.u.iah v. Valuru Divakara M u da liar, 6 L. W. 147: 
(1917) M. W. N. 583 585 

- Ss. 65, 68— Mortgage , usvi. n.-’"ary — Dis¬ 
possession of mortgagee - Right to uc for mortgage- 
money. 

Where the dispossession of a usufructuary moit 
gagee is due to bis own fault he has no remedy 
under section 68 of the Transfer of Property Act. 

A usufructuary mortgagee who fails to take a 
defence to a suit by a subsequent mortgagee yvhich 
would preserve the security is not entitled under 
section 68 of the Transfer of Property Act to sue 
for the mortgage money. PAT. Duma Lal r. 
Nowrat.an Kof.r, 2 P. L. J. 4f0 806 

-S. 67— Mortgage—Usufructuary mortgagee 

dispossessed of mortgaged property — Remedy. 

An usufructuary mortgagee yvho has been dispos¬ 
sessed of the mortgaged property has no remedy 
either by foreclosure or sale, but bis remedy is con¬ 
fined to a money-decree against the mortgagor, ns 
provided for in the mortgage-bond. C Aghorf 
Nath Shaija r. Natarak Bairagi 406 

— S. 68. 

V\ here a usufructuary mortgagee is dispossessed of 
a portion of the mortgaged property but continues in 
possession of the remainder for a considerable time, 
he must be deemed to have acquiesced in the dis¬ 
possession and cannot claim interest from the date 
of dispossession, although it may have been stipulated 
for in the mortgage-deed. PAT Fciiaix Mandau 

r. Gosain Singh Bait 55 

_Ss. 6S too—Mortgage, usufructuary— Dis. 

possession of mortgagee—Rigid to sue for mortgage 
money. 

Where the dispossession of a usufructuary mort¬ 
gagee is due to his own fault he has no remedy 
under section 68 of the Transfer of Property Act. 

A usufructuary mortgagee yvho fails to take a 
defence to a suit by a subsequent mortgagee which 
would preserve the security is not entitled under 
section 68 of the Transfer of Property Act to sue 
for the mortgage money. PAT Duma Lal v. 
Nowratan Kof.r, 2 P. L J. 490 806 

___ s 72, applicability of, to deposit under 

8 13 of Regulation VHI of 1819 694 

__ 90 , decree under—Cicil Procedure Code 

(Act V of 1908,), s. 151 —Amendment of decree not in 
accordance wdh judgment - Inherent power of Co. 

]f on the face of it a decree made under section 90 
of the Transfer of Property Act is not in accordance 
yyith the previous judgment, then the Court will he 
justified under the inherent powers given to it by 
section 15 1 of the Civil Procedure i ode in making the 
decree in accordance with the judgment. PAT 
Rameshwar Singh v, Jotindua Chandra Simia, 2 P. 

L. W. 205 - 206 

__ 91 (f) — Mortgage —Redemption —Pur. 

chaser in execution, right of. 

A purchaser of mortgaged property m execution i t 
a money-decree, who is not made a party to a subst- 
quent suit on the mortgage in which the mortgaged 
property is sold, is entitled to redeem the property 



INDIAN CASES. 


.{1817 

# 


TRANSFER of PROPER ! Y ACT—concld. 

under section 91 (f) of the Transfer of Property Act 
ins against the purchaser in execution of the mortgage 
decree. A Lakhpat Rai v Fakiir-i d-dix, 15 A. L. 
J. 471; 39 A. 536 190 

- 99 — of mortgaged property in cor ,- 

1, die niton of section, whether void or voidable — 
Limitation Act (IX oj UOSj, Sc/i, J, Art. 12-CrnT 
Procedure Code (Act V of 1908J, 0 ■ XX7, ?\ fO, O. 
XXXIV, r. 14— V.quitu of redemption, extinction of. 

A sale in contravention of section 99 of the 
Transfer of Property Act is only voidable and not 
void. It must be set aside under rule 90 of Order 
XXI of the Civil Procedure Code by a snit within 
one year of the confirmation of the sale under 
Article 12, Schedule T, of the Limitation Act before 

redemption can be allowed. 

A suit for redemption cannot be regarded as a 
suit to set aside the sale, though the irregularity may 
be sufficient by itself to entitle the plaintiff to vacate 
the sale by a proper proceeding under the Civil 
Procedure Code or by a suit. PAT Shko Narain 
Ojha v. Ram Jatan Ojha, 1 P. L. W. 729; 2 P. L J. 

587 533 

__ S. Ill (g) — Lease — Non-payment of rent— 

Forfeiture. 

Where the rights and obligations of the parties 
to a lease are regulated by section Hi >y) of the 
Transfer of Property Act, there is no determination 
of the lease by a forfeiture immediately on breach 
of a covenant, but the lessor is required to do some 
act thereafter showing his intention to determine 

the lease. . .. 

The act, however, need not be a formal notice to 

quit, and mav be a demand for possession, oral or 
written; what is essential is an overt act which 
intimates to the tenant the intention of the land¬ 
lord to determine the lease. C Naur a no Singh r. 
.Tanardon Kishorf. Lai. Singh Deo m 93 2 

_S. U9— Exchange -Warranty of title— Agree - 

mentto the contrary"- Suit to recover equivalent 
portion of land given in exchange , maintainability of. 
In the absence of an agreement to the contrary, 
parties making an exchange are deemed to covenant 
for title, and if in consequence of defective title 
either party to the transaction is deprived of the 
property, or part thereof, received by him in exchange, 
he is entitled at his option either («) to cancel the 
bargain and to get back his property or (b) to obtain 
compensation for the loss suffered by him. He is 
not, however, entitled to recover an equivalent portion 
of the land given by him in exchange. 

A clause in a deed of exchange, to the effect that 
neither party would have any claim against the 
other contrary to the exchange, does not amount to 
an agreement excluding the implied warranty of 
title °P Salabat r. Abdul Rahman, 51 P. R. 1917; 
114 P. W. R. 1917 248 

- -S. 123 3 * 9 

TRESPASS 954 

TRESPASSERS, tacking of period of possession of. 

Two independent trespassers cannot tack the 
period of their possession as against the owner. PAT 
Midnapore Zemindari Co., Ltd v. Panday Sardar, 
2 P. L. W. 143; 2 P. L. .1. 506 11 4 

TRIAHIN JAIL, legality of 820 


TRUST 835 

— Hindu Law — Religious and charitable trust 
— Nomination of trustee, right of, by founder's heirs 
on extinction of line of original trustees. 

Per Wallis, C. J., and Abdur Rahim, J.—It is 
competent to the heir of the founder of a religious 
or charitable trust, in whom the trusteeship has 
vested owing to the failure of the line of the original 
trustees, to create a new line of trustees. 

Per Srinivasa Aiyangar, J, dissenting.—Whatever 
other rights the founder’s heirs may have, they have 
no right of nominating new trustees. Where a 
founder of a charity commits the management to a 
trustee, the presumption raised or the legal inference 
drawn in cases where he makes no arrangement for 
the management, does not arise; and there is no 
presumption under the Hindu Law, any more than 
under the English Law, that he reserves any right of 
interference or reversion of management after he 
has once definitely placed the properties given by 
him in the possession and management of third 
parties. M Boidyo Gauranga Saiiu v Sudevi Mata, 
32 M. L. J. 597; 40 M. 6*2; (1917) M. W. N. 429 589 
- —religious and charitable—Nomination of 
trustee, right of, by founder's heirs on extinction 
of line of original trustees 589 

TRUSTS ACT (II of 18S2), S. 87 665 

TRUSTEES, joint, powers of. 

Ordinarily all the trustees should be co-plaintiffs 
and only such of them should be made defendants as 
are unwilling to be joined as co-plaintiffs or have done 
some act precluding them from being joined as 
plaintiffs. , 

Where the administration of a trust is vested in 
several trustees, they all form, as it were, but one 
collective trustee, and they must exercise the powers 
of their office in their joint capacity, and not 
separately. C Norendra Nath Kumar v. Atul 
Chandra Baxdopadhya 837 

UNDIVIDED ESTATE, share in, transfer of—Co- 
sharers rights, of — Partition, subsequent—Transferee, 
right of, to follow security. 

Where a person transfers a share in an undivided 
estate, which is owned by himself and other persons, 
the transfer cannot bo permitted to affect injuri¬ 
ously the interests of his co-sharers: and, where a 
non-fraudulent division of the undivided shares sub¬ 
sequently takes place, the remedy of the transferee 
is to foilow the transmuted security, although*' in 
cash, in the hands of his transferor. O Abdul 
Wahab v Basant Lal, 4 0. L. J. 386 413 

U. P. LAND REVENUE ACT (III of 1901), S. 107 

912 

-S. no 912 

-S. 233 (k) 88 

- Ss. 233 k\ 107, 110— Partition—Civil suit, 

maintainability of — u Partition and union of mahals,’ 
interpretation of. 

Certain co-sharers in a village applied for partition, 
of their shares under section 107 of the U. P. 
Land Revenue Act. Under section 110 of the 
Act notice was issued to all the recorded co-sharers 
and thereupon an application was made by some 
co-sharers praying for partition of their shares and 
setting forth the extent of the shares which they 
prayed should be formed into one lot. A proceeding 
was thereafter drawn up by the Revenue Court 
under section 114 of the \ct declaring the basis on 
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TJ. P. LAND REVENUE ACT—eoucld. 

which paitition was to be effected and putting down 
the plaintiff’s share as that given in the application. 
Nearly a year after this the plaintiff brought a suit 
to recover possession of a share allotted to the 

defendants: 

Held, t Richards, C. J., dissenting) that the suit was 
barred by the provisions of section 233 (/>) of the 
U. P. Land Revenue Act. 

Per Banerji, J.—In determining whether section 
133 ( k) of the U. P. Land Revenue Act 
applies to a suit, the Court must look to the sub¬ 
stance of the claim and not to the form in which it 
is dressed up. 

Per Richards, C, J .—The word “partition” and the 
words “union of mahals” in section 233 < k of tne 

U. P. Land Revenue Act refer to “units” 
cf area which the Revenue Authorities create in the 
course of partition proceedings. A J-’ijai Misir r. 

Kali Prasad, 15 A. L. J. 496; 39 A 469 912 

VAKIL AND CLIENT— Vakil, authority of, to Com¬ 
promise suit, extent of—Decree passed on compromise 
—Appeal, whether lies. 

An authority given to a Vakil to compromise a 
suit, if necessary, does not necessarily give him 
authority to negotiate the termsofthecompromi.se 
without reference to his client. Such authority must 
be strictly construed and an appeal lies against a 
decree passed on a compromise entered into by a 
Vakil without reference to his client. IV1 Tmf.nal 
Am MAI, u Sokkammal, 22 M L. T. 149 429 

VALIDATION ACT (1 B. C. oi 1903), effect of 733 
VILLAGE SITES, ownership of— Zemindars, rights 
of—Tenants allowed to use land, effect oj— Temporary 
it se r — A d re rse possess ion. 

In ordinary agricultural villages zemindars are 
owners of the entire village land, but as the village 
develops and becomes bigger it is possible that 
the holders of land in the village may obtain pro¬ 
prietary rights either by grant from the zemindais 
or by adverse possession The mere fact that a 
village has become big enough to be called a town 
does not by itself affect or alter the zemindars 
rights, but it is by the process of transfer, grant or 
adverse possession that the various owners acijuuo 
their rights. 

A zemindar very often does allow tenants to use 
the land in his village in many wavs beneficial to 
the tenants but which are not injurious to him. 
Thev are mere acts of grace and favour, and cannot 
by themselves be regarded as acts indicating adverse 

possession. 

Where a zemindar allows the occupants ot simps 
in the village to use the land in front of the shops, 
the user does not confer any rights on the owners 
of the shops, nor does it constitute a case of adverse 
possession. A Puttu Mai. r. Bharat lxni' 

WAJ1B-UL ARZ, entry in, presumption as to correct¬ 
ness of. . , , i 

There is a strong presumption in favour ot t ie 

correctness of an entry in a wajib-ul-ar. in the 

absence of any real proof to the contrary. P > 1 

e . Ghulla, 6s P. W. R. 1917 

- , entries in, value of, Fatchpur, lahsil Gugeta. 

Entries in tl.c administration papers ot Matt*' 
Eatehp.ir make it plain that the trees gi owing in 
tbe Uad vf uu oaiupaucy tcaauoy un; nut tu* 
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property of the occupancy tenants, but they may 
cut them in order to supply themselves with 
agricultural implements with the consent of the 
landlords, a consent which must not be withheld 
without reasonable cause. 

Musarnmat Gar Deri v Sondha, 61 P. R. 1881 
is applicable to occupancy tenants of t atehpurand 
the proprietor is not entitled, in the absence of 
reliable evidence as to bis right, either by custom 
or otherwise, to enter upon the land iu tin¬ 
occupation of a hereditary tenant and cut and sell 
the trees growing theieon without the said tenant’s 
consent, but this only means that the tenant is 
entitled to be safeguarded in the exerche of certain 
rights of user, not that he can claim the price of a 
tree which the landlord has cut. P Pokhaii Das v. 
Amir, 5 P. R. 19.7 Ri.v.; 3 P. W. R. 1917 Ri;\. 

907 

II ’AKF 084 736 

WATERS, lau of— Riparian riyhts - Channel irrigat¬ 
ing a mitta, right of mittadar to dam—Rights rf 
loner owners. 

In systems of connected tanks iu different mittas 
or villages supplied with water by or through a 
permanent or artificial channel, each upper owner 
is entitled in the flood season to till his tank, which 
in general is of sufficient storage capacity for the 
ayakat, and, subject to this, is bound to allow the 
water to flow freely on to the lower tank till the 
last of them is supplied. Whatever may be the 
means adopted to let out the surplus, the owner 
of the tank, in such cases, lias no right to in crease 
the storage capacity of his tank beyond wdiut it 
was at I lie tune t he channel w as dug, w hich, in 
many eases, can only he proved by the customary 
How of water into the tank. M Skcrktarv of Statk 
v Palamvaita Pi r. lai, (1917) M. W. N. 571; 6 L. \V. 
572; 22 M. L. T. 3^5 24 

• 1 f 

WHIPPING ACT (IV of 1909', S. 3—Appeal- 

Whipping, sentence of, after part of sentence of 
imprisonment has been screed, legality of — Appel¬ 
late Court, power of. 

Under seel ion 3 of the Whipping Act a whipping 
can only be imposed in lieu of any other punishment 
and the intention of the law is infringed by ordering 
a man to be whipped alter lie lias already served part 
of a sentence of imprisonment. L B Emi’KRor v. Po 

Win, 8 L. B. R. 466; 18 Cu. L. J. 773 149 

WILL, construction of—Probate, whether necessary 
before dealing with interest expectant on death of 
legatee —Santa /<,’ meaning of. 

A Will provided:—“and on my said daughter attain- 
jug her majority ...the executor... w ill give her my 
estate and makoover the accounts .. (toil forbid if my 
daughter should die childless then my full brother 

wilTget the properties.” The daughter survived 

her father, attained majority, but died without issue: 

Held, that under the Will the daughter took an 
absolute interest liable to be defeated either by 
death during the testator’s life-time or during her 
own minority; so that the gift over in favour of the 
full brother could not take effect on the daughter’s 
,Icath w ithout issue after attainment of majority. 

The word ‘sautan’ as used in Bengalee documents 

tliu eiid of tl;t 19th aud heginui of the 200} 
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century means issue generally and is not limited to 
male descendants. 

A reversionary interest, expectant on the death 
of a, legatee, granted by a Will can be sold, dealt 
with and token in execution without the Will being 
proved. C Kumud Krishna Mandal v. Jogendra 
Nath, 21 C. W. N. 854; 26 C. L. J. 250 511 

■ — —, execution of—Execution on different dates — 

Disposition of property , rules for—Revocation — 

Extraneous evidence, admissibility of—Evidence Act 
(I of 1872;, $ 94. 

Where several Wills are executed on different 
dates by a person, if the subsequent instrument 
does not profess to be a codicil and is adequate to 
the disposition of the entire property, there is no 
such a priori impossibility that it was intended wholly 
to supplant the prior instrument. The case then 
rests on the true construction of the two instruments, 
and the complete disposition contained in the second 
must, unless controlled by the context, wholly revoke 
the first. 

Where there is something on the face of the 
instrument raising doubt or ambiguity as to whether 
it was intended by the testator to be in substitu¬ 
tion for or addition to a previous Will, the Court 
is justified in having recourse to external evidence 
to ascertain the testator’s intentions. 

A testator had properties both in Cochin State 
and in British territories He executed four Wills by 
which he disposed of all his properties, viz., 

1 . In 190 L a Will bequeathing certain properties 
to his wife. 

2. A Will in 190'S bequeathing all his properties 
in Ponnani to his wife Elchar. 

3. A Will in 1906 bequeathing 38 items of pro¬ 
perties to Elchar for her maintenance during life. 

4 A last Will making certain additional bequests 
to Elchar and others and bequeathing the rest of his 
property to his niece’s children: 

Held, that the last instrument superseded the 
* earlier ones; 


Held, further, that the fact that the properties 
were situate in different jurisdictions did not 
affect the question. M Panakkal Iyyappan v. 
Elachar Chakkunni, (1917 ) M. W. N. 645 556 

- Probate, application lor, whether can be treated 

as application for Letters of Administration—Court, 
whether to enquire into testator's title or his right to 
dispose of property. 

It is not the business of the Court receiving an 
application for Probate to hold an enquiry as to the 
property of the deceased or to consider any issue 
as to the title of the testator or his power to dispose 
of the property which the Will purports to deal 
with. 

An application for Probate cannot be converted 
into one for Letters of Administration. PAT Behari 
Lal v. Ganga Dai, l P. L. W. 744 279 

WORDS and PHRASES—Maxim: Certum est quod 
certum reddi potest, applicability of. 

In cases where a right to enforce specific perform¬ 
ance vests in a third party to whom the ascer¬ 
tainment of the date on which performance becomes 
due need not necessarily be known, the doctrine 
certum est quod certum reddi potest has no application. 
M Sathula Yenkanna v. Namuduri Venkatakrisii- 
nayya, 33 M. L. J. 35; 6 L. W. 192 807 

— “ Tanka,” meaning of. 

The use of the word “tanka” in a document creates 
security and not merely assignment of revenue. 
IV1 Venkata Perumel Raju v. Uddagiri PapaNaidu, 
21 M. L. T. 351 208 

WORKMAN’S BREACH of CONTRACT ACT 
(XIII of 1859), S. 2, applicability of-Cartman, 
whether labourer. 

A cartman is not a labourer to whom the provisions 
of Act XIII of Lb59 apply. P Gurditta v. Emperor, 
33 P. R. 19 7 Cr. 18 Cr. L. J. 891; 39 P. W. K. 
1917 Cr. ' 1003 
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